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GUABDIANSHIP  OP  THE  MARQUIS  OF  BUTE.      iftv'l&trdL 

Majob-Gknkbal  CHARLES  STUART,    • .    Appbllant. 
LnuTKNANT-CoLOKBL     JAMES    FREDEO 

RICK  DUDLEY  CRICHTON  STUART,  ] 

AMD   Thb    Honourablb    ELIZABETH  VRbspondbnts. 

ANN     MOORE,    Spinbtbr,    commonly  { 

CALLBD  Lady  ELIZABETH  MOORE,     J 

Summary. — On  the  lOth  May  1848,  the  infant  Marqois  of 
Bute,  when  onlj  seven  months  old,  had  been  made  a 
ward  of  the  Court  of  Chancery.  He  had  considerable 
estates  in  Scotland,  and  very  large  estates  in  England.  He 
was  bom  in  Scotland.  Whether  his  domicile  was  Scotch 
the  parties  disputed  ;  the  Appellants  asserting  that  it  was 
English.  On  the  16th  March  1860  the  infant  was  clan- 
destinely carried  out  of  England  into  Scotland  by  Lady 
E.,  one  of  his  English  guardians.  The  Court  removed 
her  from  the  guardianship,  and  ordered  her  colleague 
in  the  guardianship,  Major-General  S.,  to  pursue  her 
and  recover  the  infant,  whom  she  was  ordered  to  deliver 
up  for  education  in  England,  according  to  a  scheme 
settled  by  the  Court.  She  was  served  with  the  Order, 
but  she  refused  to  surrender  the  infant.  The  Major- 
General  then  applied  for  aid  to  the  Court  of  Session, 
which,  being  on  the  eve  of  the  Long  Vacation,  post- 
poned the  consideration  of  the  case  for  four  mouths.  De« 
termined,  by  the  House,  that  an  immediate  and  instant 
Order  ought  to  have  been  made  for  delivery  of  the  infant. 

Held,  also,  that  the  fact  of  there  having  been  at  the  time 
of  the  application  a  Scotch  tutor-at-law,  but  retoured 

A 


^  CASES   IN   THE   HOUSE   OF   LORDS. 

thb  Bon  subsequently  to  the  appointment  of  the  English   guar- 

dian, made  no  difference  in  the  case,  because  the  Great 
Seal  had  the  prior  seisin,  and  the  presence  of  the  infant 
in  Scotland  was  the  result  of  a  furtire  abduction. 

Infant's  Benefit — The  benefit  of  the  infant  is  the  founda- 
tion of  the  jurisdiction,  and  the  test  of  its  proper  exer- 
cise ;  p.  60. 

Conflicts  of  Jurisdiction, — When  conflicts  of  jurisdiction 
arise,  thej  must  be  met  by  adopting  that  course  which 
under  the  circumstances  shall  appear  to  be  most  for  the 
benefit  of  the  infant. 

Reciprocity— Jurisdiction^'— K  decree  of  the  Court  of 
Chancery  is  not  entitled  to  more  respect  in  Scotland 
than  an  Interlocutor  of  the  Court  of  Session  is  entitled 
to  in  England.  In  this  respect  the  two  divisions  of  this 
island  are  on  a  footing  of  perfect  equality  ;  p.  50. 

Great  Seal— The  holder  of  the  Great  Seal  of  the  United 
Kingdom,  although  he  has  important  functions  to  exer- 
cise in  Scotland,  has  no  judicial  authority  in  that 
country  ;  p.  49. 

JVard  of  Court. — ^An  infant  may  be  made  a  ward  of  the 
Court  of  Chancery  on  petition  without  bill ;  pp.  36,  46. 

Festinum  Remedium — Appeal, — In  a  matter  relating  to  the 
custody  of  an  infant,  and  demanding/ef^mu m  remedium^ 
an  Interlocutor  postponing  judicial  interposition  for  four 
months  is  an  Interlocutor  on  merits,  and  appealabte ; 
because  in  such  a  case  promptitude  is  of  the  essence 
of  the  remedy. 

Proceedings  upon  Petition. — Semhlcy  proceedings  upon 
petition  are  not  within  the  48  Geo.  3.  c.  151. ;  p.  65. 

Seattle  v.  Johnstone^  10  Cla.  &  Finn.  42,  commented  on  ; 
p.  61. 

Dawson  y.  Jay^  3  De  Gex,  McN.,  h  G.  764,  commented 
on  ;  p.  64. 

TiieUtoManiuii        JoHN,  second  MaTQuis  of  Bute,  deceased,  a  British 

of  Butt*«  parent-  '  ^  '  ' 

■*••  Peer,  and  a  Lord  of  Parliament,  was  the  eldest  son  of 

the  Honourable  John  Stuart,  commonly  called  Lord 
Mountstuart ;  who,  having  resided  all  his  life  in  Eag- 
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land,  died  on  the  20tli  of  January  1794,  and  was    ^"^^^^ 
buried  in  the  county  of  Essex. 
Hia  son,  the  late  Marquis  of  Bute  aforesaid,  was  TbeiateMtfauu' 

of  Btite'f  Urtn. 

bom  in  his  father's  London  mansion,  on  the  10th  day  ^'^' 
of  August  1793.  His  boyhood  was  passed  in  England. 
He  was  educated  at  Eton  and  Cambridge,  and  in 
1812  took  his  honorary  degree  as  Master  of  Arts.  In 
1814  he  became  Marquis  of  Bute  (a).  In  1818  he 
married  the  Lady  Maria  North,  eldest  daughter  and 
co-heiress  of  the  third  Earl  of  Guildford.  In  addition 
to  the  &mily  mansion  in  London,  he  kept  up  esta- 
bHsbments  at  Cardiff  Castle,  in  Glamoiganshire ;  at 
Luton  Hoo,  in  Bedfordshire ;  at  Kirtling,  in  Cam- 
bridgeshire, and  at  Stuartfield  Lodge,  in  the  county  of 
Durham.  When  absent  from  London,  he  resided  at 
one  or  other  of  these  seats.  He  occasionally  visited 
Scotland.  He  laid  out  lai^  sums  in  finisbing  Luton 
Hoo,  but  his  chief  attention  was  devoted  to  the  im« 
piovement  of  his  Glamorganshire  property,  and  more 
especially  to  the  formation  of  certain  docks  there,  on 
which  alone  he  expended  nearly  300,0002. 
His  wife,  the  Marchioness,  died  in  1841,  without  Death  or  a*  i^^' 

inae.  KSii:"^ 

In  1842  the  late  Marqms  became  Her  Majesty's  HetaoomMCom. 

^  J       ./        miiiloner  to  the 

Commissioner  to  the  General  Assembly  of  the  Church  SSSwmSS. 
of  Scotland.  During  his  tenure  of  this  high  office 
he  adhered  to  his  practice  of  residing  occasionally 
from  time  to  time  at  his  different  seats.  While 
Parliament  sat^  he  was  always  in  London ;  but 
he  repaired  to  Scotland  to  preside  at  the  General 
Assembly,  when  necessary,  for  a  fortnight  each  year, 
as  the  Queen's  Commissioner  aforesaid,  having  the 

(a)  On  the  death  of  his  grand^her,  who  had  been  created  a 
British  Marquis,  hj  letters  patent  under  the  Great  Seal  of  Great 
Britain,  in  the  year  1796. 
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oSSmSSo,.    ^yal  Palace  of  Holyrood  assigned  to  him  by  Govern* 

ment  for  his  accommodatioiL 
Tjjjj^>tej**      ^^  1845  the  late  Marquis  married  the  Lady  Sophia 
'"*•  Frederica  Christina  Hastings,  second  daughter  of  the 

£rst  Marquis  of  Hastings,  a  British  Peer  and  a  Lord 
of  Parliament.    The  ceremony  of  marriage  took  place 
in  London* 
Birth  or  thepre-        The  soIc  fiiiit  of  this  uniou  was  a  son,  John  Patrick 
Sept.  iMT.  Crichton  Stuart,  now  an  infisint  of  the  age  of  thirteen, 

who  was  bom  at  Mountstuart  House,  in  the  idand  of 
Bute,  in  Scotland,  on  the    12th  day  of  September 
1847.     His  baptism  was  alleged  by  the  Appellant  to 
have  been  in  accordance  with  the  ritual  and  formalities 
of  the  Church  of  England. 
n«th^^e^tet«        The  late  Marquis  died  on  the  18th  day  of  March  1848, 
*'^^^'^*         at  CardiflT  Castle,  where  he  had  been  residing  with  the 
Marchioness  and  their  infant  son.    He  was  buried  at 
Kirtling  aforesaid. 
And  MMMioii  of        On  the  death  of  the  late  Marquis  the  honours  of  the 

tiM  Inflmt,  th«  ^ 

piMcntiiarquu.    £g^]y  descended  on  the  infant  aforesaid,  who  is  now 

the  Marquis  of  Bute. 
The  late  Bfarquif'i      The  wlll  of  the  latc  Marquis,  bearing  date  the  22nd 

"Will;  and  Probate  ^™,  © 

2!l5!?«Si^t-  ^^7  of  July  1847,  was  in  the  English  form,  and  was 
dcniidir;  19th  duly  provcd  as  an  English  will,  according  to  the  law 
of  the  domicile,  by  the  executors  thereof,  namely.  Lord 
James  Stuart  (his  brother),  Onesiphorus  Tyndall  Bruce, 
and  James  Munro  Macnabb,  in  the  Prerogative  Court 
of  Canterbury,  on  the  19th  day  of  April  1848. 
KoproTifioiiin  The  Said  will  did  not  contain  any  provision  for  the 

the  will  for  guar.  /.,./.  ^,  . 

<'**»^p*  guardianship  of  the  mfant  Marquis. 

Petition  to  hare         Ou  the  3rd  of  May  1848  a  petition  was  presented 
mother oftheta-    ou  behalf  of  the  infant  Marquis  to  the  Right  Honour- 
jwdian,  6th  May  ^^^  Charles  Christopher  Baron  Cottenham,  then  Lord 
High  Chancellor  of  Great  Britain,  praying  that  the 
Marchioness  of  Bute,  widow  of  the  late  Marquis,  and 
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mother  of  the  infimt  Marquis,  might  be  appointed      TnBun* 
gaaidian  of  the  person  of  the  said  infsint  during  his 
minority ;  and,  the  Lord  Chancellor  having  ordered 
that  all  parties  concerned  should  attend  him,  an  Order 
was  made,  bearing  date  the  10th  day  of  May  1848, 
whereby  the  Marchioness  was  duly  "appointed  guardian  ^"^5,223"*^ 
"  of  the  infant  Marquis  during  his  minority,  or  imtil  the  Jmb!  '^  . 
"  further  Order  of  the  Court.''    The  infant's  unde,  the 
said  Lord  James  Stuart,  and  the  other  two  executors 
aforesaid  of  the  deceased  Marquis's  wUI,  appeared  by 
Counsel  on  the  hearing  of  the  said  petition,  and  con- 
sented to  the  said  appointment.     At  this  period  the 
ia&nt  Marquis  was  of  the  age  of  seven  months,  and 
was  under  the  natural  care  of  the  Marchioness,  then 
residing  at  Cardiff  Castle  aforesaid. 
On  the  30th  May  1848  the  said  Lord  James  Stuart  Tutorwuisirr*. 

"  toured  in  SooUand, 

obtained  in  Scotland  Letters  of  Tutory  Dative  to  the  »tt»M^»M»- 

said  infant  Marquis ;  but  it  was  no  part  of  his  func- 

ti<Hi  to  take  cognizance  of  the  person  of  an  infant 

British  Peer  already  in  thi  custody  of  the  British 

Great  Seal    Accordingly,  the  said  Lord  James  Stuart 

never  interfered  with  the  person  of  the  said  infant 

Marquis. 

The  Marchioness  acted  as  guardian  of  the  infant  ^SS^S^'*" 
Marquis  tiU  her  death,  which  event  took  place  at  i^«*"»*»«*^- 
Mountstuart,  on  the  28th  day  of  December  1 859. 

Li  the  will  of  the  Marchioness,  bearinfir  date  the  2nd  Rccomamdation 

of  Che  late  Bfv- 

day  of  June  1859,  the  following  recommendation  and  «"««"• 
trust  was  expressed,  showing  that  she  never  dreamt  of 
any  authority  interfering  with  the  guardianship  of  her 
son,  except  that  of  the  Great  Seal,  imder  which  she 
had  herself  acted  for  eleven  years.     Thus  she  says : — 

In  the  event  of  mj  dying  before  my  son  attains  the  age  of 
twenty-one  years,  I  recommend  and  trust  that  the  Court  of 
Chanceiy  will  appoint  as  his  guardians  Colonel  Charles  Stuart  (a), 

(a)  The  Appellant,  Miyor-General  Stuart. 
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Tn  Bun  Iftte  of  the  13th  Light  In&ntiy,  Sir  Francis  Haatings  Gilbert^ 
Baronet,  and  Lady  Elizabeth  Moore,  whose  near  relationship 
entitles  them  to  the  office,  and  in  whom  I  have  the  most  perfect 
confidence. 

to  At  the  date  of  the  Marchioness's  death.  Sir  Francis 

»Ij  to  the  Court 

TSatSe^  Hastings  Gilbert  being  out  of  the  kingdom  as  British 
"■  Consul  at  Scutari,  the  Appellant,  Major-General  Stuart 
(described  in  the  Marchioness's  will  as  Colonel  Charles 
Stuart,  but  herein-after  to  be  named  as  Major-Qeneral 
Stuart,)  and  Lady  Elizabeth  Moore  were  advised  to 
apply  to  the  Court  of  Chancery  to  appoint  them  to  be 
guardians  of  the  person  of  the  young  Marquis.  A 
correspondence  on  this  subject  took  place  between 
Major-General  Stuart,  who  was  then  in  England,  and 
Lady  Elizabeth  Moore,  who  was  then  at  Mountstuart, 
in  Scotland  The  absence,  moreover,  of  Sir  Francis 
Hastings  Gilbert,  and  an  uncertainty  whether  he 
would  return  and  join  in  the  guardianship,  occasioned 
some  little  delay. 
Letter  from  Lady       On  the  2nd  February  1860  Lady  Elizabeth  Moore 

Klinbeth  Moore 

gJIJJJ'JJiFib.     addressed    the    following    letter    to    Major-General 

**"•  '     Stuaxt:— 

Mountstuart, 
My  dear  Colonbl  Stuart,  2nd  Februaiy  1860. 

With  regard  to  the  subjects  you  have  named,  respecting  the 
boy's  education,  public  and  private  schools,  tutors,  &c.,  I  feel  that 
this  is  so  entirely  your  concern,  that  I  hardly  venture  to  hazard  an 
opinion  upon  topics  that  I  have  never  been  accustomed  to  think 
of.  It  rests  with  you  to  consider  and  decide  upon  these  points. 
As  to  Bute  himself,  from  my  intimate  knowledge  of  his  singular 
character,  as  well  as  from  the  very  great  influence  I  have  over  him, 
I  do  not  think  it  is  for  his  advantage  (or  yours)  to  remove  him 
too  hastily  from  my  care.  I  would  not  precipitate  matters  if  I 
could  help  it,  but  would  gradually  accustom  him  to  the  necessity 
of  a  change,  which,  believe  me,  would  greatly  lessen  the  pang  of 
parting  from  old  friends.  If  conversed  with  rationally,  he  is  far 
too  wise  not  to  see  and  understand  the  real  state  of  the  case.  I 
have  talked  to  him  of  school,  of  young  and  pleasant  companions ; 
I  have  told  him  he  must  work  hard  at  Latin  and  other  languages ; 
and  that  he  cannot  pass  the  whole  of  his  childhood  at  Mountstuart. 
For  Bute's  present  and  future  welfare,  I  earnestly  wish  you  to 
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-aeqnire  a  lasting  influence  over  bis  mind.  I  also  wish  bim  to  love  ^Tn  Bon 
and  confide  in  Mra.  Stuart ;  but  this  will  not  be  accomplisbed  in 
Are  minutesy  for  be  baa  an  immeuBe  deal  of  Scotcb  caution  (and 
TCKTve  tvAea  he  pleases),  and,  childlike  as  be  naturalljr  is  in  some 
vays^  be  is  aa  old,  and  as  shrewd,. and  as  long-beaded  as  a  grown- 
up man  in  other  wajs.  Ill  understood,  he  might  prove  cunning. 
How  thankful — ^how  very  thankful — I  should  be  if  you  both  could 
make  it  convenient  to  visit  the  child  at  his  home  before  taking 
bim  to  your  bouse  or  to  school !  I  should  like  to  keep  Bute  under 
my  own  eye  for  two  (or  may  be  three)  months  longer  if  I  were 


The   Great  Seal,  whose  jurisdiction  had  abready  ?S!t?!lS*MSy 
attached  in  fixing  the  guardianship   of   the  infant  ^todh^£L£iM 
Marquis  by  the  aforesaid  Order  of  the  10th  May  1848,  quiiAth  Feb. 
^gain  by  a  continued  exercise  of  its  authority  inter- 
posed in  the  same  matter,  and  did  so  at  the  direct 
instigation  of  Lady  Elizabeth  Moore,  who  proposed 
beiself  for  the  office  of  guardian,  as  appears  from  the 
following   Order  of  Her  Majesty's    High  Court  of 
Cbancery,  made  by  his  Honour  the  Vice-Chancellor 
Sir  John  Stuart : — 

On  Tuesday^  the  7th  day  of  Februaiy  I860,  in  the  matter  of 
the  Most  Honourable  John  Patrick  Crichton  Stuart,  Marquis  of 
Bate,  an  infant,  by  the  Honourable  Lady  Elizabeth  Ann  Moore, 
spinster,  hia  next  friend,  upon  the  application  of  the  above-named 
John  Patrick  Crichton  Stuart,  Marquis  of  Bute,  an  infant,  by  the 
8sid  Elizabeth  Ann  Moore,  of  23,  Dover  Street,  Piccadilly,  in  the 
county  of  Middlesex,  bis  next  friend,  and  upon  hearing  Counsel 
for  the  Applicant,  and  upon  reading  an  Order,  dated  the  10th 
May  1848,  an  affidavit  of  John  Clayton,  filed  the  21st  January 
18^,  an  affidavit  of  Robert  Whyte,  and  an  affidavit  of  Alexander 
Bruce,  filed  respectively  the  1st  February  1860,  and  an  affidavit 
of  John  Clayton,  filed  the  2nd  February  1860,  it  is  ordered  that 
Charles  Stuart,  of  Hubbome  Lodge,  Christchurch,  in  the  county 
of  Hants,  a  colonel  in  Her  Majesty's  army,  and  the  said  Elizabeth 
Ann  Moore  be  appointed  guardians  of  the  person  of  the  said 
in&nt  during  bis  minority  or  until  further  Order  of  this  Court. 

On  the  10th  February  1860  Lady  Elizabeth  Moore  Lady  EUxabeth 

Moore*!  letter  to 

addressed  Major-General  Stuart  as  follows :  —  iSSribfiM?*^ 

I  lecdred  your  letter  announcing  the  decision  of  the  Court 
xtfChanceiy.  Of  course  your  judgment  must  be  altogether  un- 
lettered, or  it  would  be  impossible  for  you  to  act.    I  rqjoioed  that 
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Tm  Bun 

OUAKDUimiP. 


you  stood  (as  I  thought)  alone  without  interference  respecting 
Bute's  education.  There  is  nothing  I  should  more  deeply  deplore 
than  your  resigning  the  charge  of  the  boy;  in  fact,  I  think  it 
would  be  his  destruction.  There  is  no  one  fitted  like  yourself  for 
the  position.  Besides,  it  was  the  earnest  wish  of  his  mother,  who 
BO  highly  esteemed,  regarded,  and  trusted  you.  It  really  is  % 
task  of  humanity,  which  I  am  confident  only  a  feeling  of  duty 
could  induce  you  to  undertake.  I  hope  I  have  not  conveyed  to 
you  or  Mrs.  Stuart  a  disagreeable  impression  of  our  young  cousin. 
I  am  also  happy  to  tell  you  that  Bute  is  looking  quite  well,  and 
Dr.  Gibson  assures  me  he  is  so.  I  offer  no  objection  to  wha^ 
ever  you  think  best  for  Bute's  advantage.  When  he  is  onoe 
established  in  your  house,  I  trust  the  Vice-Chancellor  will  become 
more  tranquil  and  satisfied  as  to  his  future.  I  pray  you  not  to 
give  up  the  boy  I  His  great  worldly  position  is  to  me  a  melancholy 
object  of  thought  and  anxiety.  Poverty  may  be  a  discomfort,  but 
enormous  wealth  does  not  bring  happiness.  I  am,  my  dear 
General  Stuart,  with  much  esteem,  and  with  thanks  for  the 
patience  you  have  shown  towards  me. 

Yours  very  sincerely, 

Elizabeth  A.  Moons. 


LadyEUnbeth 
Moore's  letter  to 
Che  Solicitor  of  the 
Bute  fkmiiy,  11th 
Feb.  1860. 


On  the  11th  February  1860  Lady  Elizabeth  Moore 
addressed  the  following  letter  to  Mr.  John  Clayton^  the 
solicitor  of  the  Bute  family,  at  Newcastle-on-Tyne : — 


My  Dear  Sir,  Mountstuart  House,  11th  Fehruaiy  I860. 

I  GOT  your  letter  acquainting  me  with  the  decision  by  the 
Court  of  Chancery.  I  make  no  doubt  that  General  Stuart  will 
shortly  receive  Lord  Bute  into  his  own  house.  Mine  is  after  all 
merely  a  nominal  guardianship :  the  duties  and  difficulties  of  such 
an  important  post  naturally  devolve  upon  a  man.  It  affords  me 
great  satisfaction  that  my  young  cousin  has  a  guardian  good  and 
wise,  and  experienced  in  the  world,  like  General  Stuart.  I  am 
pleased  to  have  had  the  care  of  poor  Bute  when  I  could  be  a 
comfort  to  him  at  a  time  of  deep  sorrow.  You  will  like  to  know 
that  he  is  now  looking  well,  and  performing  his  studies  with  his 
tutor,  I  hope  satisfactorily. 

£.  MOORB. 


M^jor-Oen. 
Stuart*!  letter  to 
Lady  EUsabeth 
Moore,  14th  Feb. 
1860. 


On  the  14th  February  1860  Major-General  Stuart 
addressed  a  letter  to  Lady  Elizabeth,  as  follows  :— 

I  regret  that  I  had  not  time  to  answer  your  very  kind  letter 
before  I  left  London  yesterday,  and  to  tell  you  the  result  of  my 
interview  with  the  Vice-Chanceller  Stuart.  He  was  decidedly  of 
opinion  that  Bute  should  be  brought  at  once  away  from  his  island^ 
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and  ottxed  up  with  other  boys ;  in  short,  that  he  should  enter 
Vfm  a  boj'B  world,  like  his  oontemporaries.  He  had  formed  this 
cpUdfrn  before  I  had  had  any  communication  with  him,  but  I  did 
ibes  tell  him  that  the  boy  had  lived  with  a  nurse  until  the  present 
time,  that  the  woman  was  still  with  him,  and  that  I  did  think  the 
timevas  oome  to  separate  him  from  her  altogether.  The  Vice- 
Gbaocellor  desires  to  haye  a  general  scheme  of  education  proposed 
by  the  guardians  and  laid  before  him.  I  informed  him  that  our 
wvd,  though  precocious  in  intellect,  and  in  some  respects  in 
geDeial  information,  is  veiy  backward  in  Latin,  and  quite  ignorant 
of  Greek,  and,  what  is  perhaps  worse,  that  he  knows  nothing  of 
French.  I  therefore  suggested  that  he  shotdd  oome  to  my  house 
at  once,  where  I  could  best  judge  of  his  tutor's  suitableness  for 
his  post.  The  scheme  whidi  I  laid  in  rough  before  the  Vioe- 
Chsnoellar  met  with  his  unqualified  approval,  but  before  it  is 
finally  subznitted  to  the  Court  I  shall  of  course  wish  to  know 
vhat  you  think  of  my  suggestions.  I  had  a  long  talk  with  the 
Vice-Chanoellor  Stuart  about  maintenance.  He  recommended 
(which  I  believe  means  something  more  than  a  recommendation) 
that  the  amount  should  be  regularly  fixed  and  awarded  by  the 
Coort.  I  hope  ere  long  to  be  with  you  at  Mountstuart,  and  then 
I  trust  you  will  not  object  to  Bute's  coming  away  with  me. 


Tri  Bon 

004mDUNSHVb 


On  the  nth  day  of  February  1860  Lady  Elizabeth  Ladysusabeth 
wrote  from  Mountstuart  to  Major-Qeneral  Stuart  as  nttTFS!"'^*' 
follows : — 

I  am  quite  ready  to  give  up  the  boy  whenever  you  like  to  claim 
him.  I  bdieve  the  changes  you  contemplate  making  are  likely 
to  be  highly  advantageous  to  him  in  every  respect. 


In  the  interval  between  the  17th  February  and  the  Major-oen. 

•^  Stiurt't  lint  Jour. 

9th  March  1860  Major-General  Stuart  went  to  Mount-  SSLiSSS^Si? 
Stuart  House,  in  the  island  of  Bute,  and  there  passed  andsthiiarch 
some  days  with  Lady  Elizabeth  Moore  and  the  young 
Marquis,  the  Major-General's  intention  having  been 
to  obtain  delivery  of  the  in&nt  and  bring  hira  forth- 
with to  England.  But  Lady  Elizabeth  Moore 
entreated  that  he  should  be  left  with  her^  she  pro- 
mising and  undertaking  to  come  with  him  herself  to 
London,  and  there  to  surrender  him  to  the   Maior-  M^ior.G«i.stuart 

'  *>  retumi  without 

General,  who,  yielding  to  her  Ladyship's  importuni-  ^^^"'^^ 
ties,  returned  home  without  the  Marquis. 
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o^S^.  On  the  9th  March  1860  Lady  Elizabeth  Moore, 
LaAj  i^lbeth  whllc  in  Edinburgh  on  her  journey  southwards,  wrote 
JlSwSSmo"^  to  Major-General  Stuart  as  follows  : — 

My  dear  General  Stuart,  Alma  Hotel,  9th  March. 

This  was  the  daj  we  were  to  have  started,  then  I  thought 
of  to-morrow  (meaning  to  spend  Sunday  at  York).  I  had  many 
visitors  yesterday — Lady  Glasgow,  her  sisters,  &c. 

I  am  very  uncerely  yours, 

Elizabeth  A.  Moore. 

i^yEUMbeth  On  the  14th  March  1860  Lady  Elizabeth,  being 

Moore*!  letter  to  ■'  '  o 

iSfaSS  wef •  still  in  Edinburgh,  wrote  from  the  Alma   Hotel  to 
Major-General  Stuart,  saying  : — 

I  pray  you  not  to  imagine  that  I  am  making  unnecessary  delay. 
I  love  Bute  too  dearly.  I  have  his  real  interest  too  much  at  heart 
ever  to  encourage  him  to  idle  his  time.  His  learning  is  to  me  a 
matter  of  as  deep  anxiety  as  it  can  possibly  be  to  you.  I  hope  to 
sleep  at  Newcastle  on  Monday. 

I  beg  you  to  believe  me  veiy  sincerely  yours, 

Elizabeth  A.  Moore. 

LedyBiisabatb  On  the  21st  March   1860  Lady  Elizabeth  Moore 

Moore'i  letter  to  " 

IStBiSS'iS^'  wrote    from    Newcastle     to    Major-General    Stuart^ 
saying: — 

We  shall  reach  London  by  the  express  to-morrow^  at  ten 
minutes  after  six  o'clock.  I  stop  at  York  to-night,  because 
Bute  has  always  a  particular  fancy  to  see  the  Minster.  I  think 
it  would  be  well,  before  going  into  the  country,  to  have  his  teeth 
looked  at  by  a  good  dentist,  just  to  know  that  all  is  right.  After 
Monday  next  I  think  of  proposing  to  take  Bute  to  Hubboroe  (a) 
at  any  time  that  may  best  suit  your  arrangements. 

Believe  me,  in  haste,  veiy  truly  yours, 

£.  Moore. 
P.S. — Bute's  love  to  you  and  Mrs.  Stuart. 


Lady  Elisabeth  On  the  23rd  Mar ch  1860  Lady  Elizabeth,  havinp: 

Loj^kmjriuh^thc  arrived  with  her  chaige  m  London,  wrote  to  Major- 
General  Stuart,  saying : — 

25^^^  23,  Dover  Street,  23rd  March. 

tkd  March  1860.  There  are  still  some  visits  that  Bute  must  pay.  I  also  hope  to 
manage  the  dentist;  but  that  is  not  so  easy — he  is  always 
so  busy.    I  propose  taking  Bute  to  Hubbome  any  time  that 

(a)  The  Miyor-General's  residence  in  Hampshire. 
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is  ■greeable  to  you,  on  or  after  Wednesday  next,  March  28tb.     o^j^SSSif 
F^riiaps  you  will  have  the  kindness  to  let  me  have  one  line  in 
r  to  this. 


On  the   same   23rd  March    1860    Maior-General  Mnjor-o«. 

*>  Siiurt'i  letter  to 

Stuart  wrote  to  Lady  Elizabeth,  saying :—  mS^'w^SS^ 

I  was  Toy  ghkd  to  learn  that  you  were  so  fiuf  on  your  way  ^^ 
south.  I  hope  that  you  are  now  safe  in  London.  We  have 
held  ourselves  entirely  disengaged  during  the  present  week, 
hoping  itaX  you  would  have  arrived,  at  all  events  before  the 
end  of  it.  Next  week  I  am  not  so  free.  I  must  therefore  reluc- 
tantly ask  you  to  defer  coming  here  till  Friday  the  30th.  Mr. 
Stacey  is  now  quite  prepared  to  resume  the  task  of  tuition,  and 
I  earnestly  entreat  you  to  allow  him  to  take  Bute  in  hand  ogam 
next  Monday.  Four  hours'  steady  reading,  judiciously  divided, 
will  neither  impede  amusements  nor  visits  to  friends,  and  it  is 
most  urgent  that  no  more  time  should  be  lost.  I  do  not  merely 
deplore  the  unfortunate  indisposition  which  has  deprived  a  boy 
so  lamentably  backward  as  poor  Bute  of  several  weeks  actual 
kaming,  but  I  sadly  fear  that  the  habit  of  application,  which  he 
was  only  beginning  to  acquire  at  Mountstuart,  will  be  lost,  and 
Mr.  Stacey  will  find  himself  much  where  he  was  when  he  com- 
menced his  up-hill  task  last  Januaiy.  We  find  that  we  can  so 
anange  as  to  take  Mr.  Stacey  in  with  ease,  whilst  we  have  the 
pleasure  of  your  company,  and  I  hope  and  believe  without  any 
inconvenience  to  yoursdf.  I  shoidd  therefore  beg  him  to 
accompany  you  here. 

On  the  31st  March   1860   Majoi>General    Stuart  g^SSSterto 
wrote  to  Lady  Elizabeth,  saying  :—  iS^SySrct 

I  trust  that  you  are  better,  and  Bute  quite  himself  again.  May  ^ 
we  hope  to  see  you  and  him  next  Wednesday  ?  If  it  is  not  quite 
eo&venient  to  you  to  come  here  with  Bute  by  that  time,  perhaps 
yoa  will  send  him  with  Mr.  Stacey,  and  give  us  the  pleasure  of 
your  visit  at  a  somewhat  later  period.  I  mention  this  because  we 
hsTe  for  the  last  three  weeks,  in  the  hope  of  seeing  you,  put  off 
ereiy  engagement  except  the  inevitable  Lev^e. 

On  the  2nd  April  1860  Lady  Elizabeth  addressed  ]^?\^*^ 
to  Major-General  Stuart  the  foUowing  letter,  which  &  aI^imo!*^ 
betrayed  an  alteration  of  her  tone : — 

I  hasten  to  reply  to  your  letter  of  the  dlst.  Much  has  passed 
in  nty  mind  on  the  subject  of  your  plans  with  respect  to  Bute.  I 
find  be  contemplates  leaving  me  with  alarm,  and  is  so  unhappy 
about  it,  that  I  cannot  but  feel  it  is  a  step  which  ought  not  to  be 
directly  taken  without  any  actual  necessity.  I  think  you  will 
fed  that  Bute  himself  ought  to  be  consulted  before  we  decide  on 
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.GOAKOUNIHIP. 


Mi4or-O«ii. 
8tturt*t  letter  to 
Jjady  KUxabetb 
Moon,  ard  April 
1860. 


LedyBUsabeth 
Moore's  letter  to 
M«)or.Oen.Stuart, 
5th  April  1860. 


what  is  80  material  to  his  future  prospecte.  I  have  twice  in  mj 
life  been  brought  to  the  brink  of  the  grave  by  bronchitis,  from 
an  attack  of  which  I  am  now  suffering.  I  therefore  fed  the 
absolute  necessity  of  my  entirely  giving  up  my  intended  visit  to 
Hubbome.    In  great  haste  for  post. 

Yours  very  truly, 

Elizabeth  A.  Moorb. 

On    the    3rd  April   1860    Major-Qeneral    Stuart 
wrote  to  Lady  Elizabeth,  saying : — 

Dear  Lady  Elizabeth, 

I  HAVE  received  your  letter  of  yesterday  with  some  surprise 
and  much  regret.  It  now  seems  that  I  have  been  labouring  under 
a  complete  delusion  as  to  your  views  and  intentions.  I  understood 
that  you  had  no  wish  to  interfere  in  matters  concerning  Bute's 
education,  and  that  at  the  expiration  of  a  very  short  time  you 
would  be  ready  to  resign  him  altogether  to  my  charge.  In  facf^ 
I  was  under  the  impression,  as  indeed  he  appeared  to  be  when  we 
were  last  together  at  Mountstuart,  that  he  was  to  come  here  in 
the  second  week  in  March,  and  take  up  his  abode  altogether  with 
me.  Every  preparation  was  therefore  made  to  receive  Bute  herey 
and  to  make  him  as  comfortable  as  I  could.  You  now,  on  the 
contrary,  speak  of  his  separation  from  you  as  "a  step  which 
ought  not  to  be  directly  taken,  without  any  actual  necessity/' 
and  say  that  "  Bute  himself  ought  to  be  consulted,"  a  point  on 
which  I  regret  to  be  compelled  to  differ  with  you  entirely.  If  a 
child  is  to  be  a  fit  judge  of  such  matters,  why  should  he  have  a 
guardian  at  all?  I  propose  to  submit  to  the  Vice-ChanoeUor  that 
the  present  unsettled  state  of  things  is  most  iijurious  to  Bute; 
that  he  should  leam  at  once  whom  he  is  to  belong  to  and  be 
guided  by  during  his  minority ;  and  that,  if  my  house  is  to  be  his 
home,  it  is  absolutely  necessary  that  he  should  come  to  it  at  onoe. 
He  certainly  did  not  appear  to  contemplate  the  idea  with  any 
alarm  a  month  ago.  Had  I  not,  in  deference  to  your  wishes, 
abandoned  my  intention  of  bringing  him  away  with  me  from 
Mountstuart,  this  alarm,  perhaps,  would  probably  never  have 
existed,  or  at  all  events  have  long  since  ended,  and  he  would 
ere  this  have  been  reconciled  to  the  change,  and  peaceful  and 
happy  with  me. 

On  the  6th  April  Lady  Elizabeth  wrote  from 
23,  Dover  Street  to  Major-Qeneral  Stuart,  saying  : — 

I  agree  with  you  that  unless  we  can  reconcile  our  views,  the 
Vice-Chancellor  is  the  proper  person  to  decide  what  is  right. 
I  am  quite  of  your  opinion,  that  the  sooner  the  matter  can  be 
settled  the  better  it  will  be  for  the  progress  of  the  dear  boy's 
education. 
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On  the  eth  April  1860  Major-General  Stuart  wrote    oSS^SSxr. 
from  Hobbome  to  Lady  Elizabeth,  saying : —  ^o^ar^on. 

anwrt'i  l«tttr  to 

I  hare  the  pleMure  to  thank  70a  for  the  offer  which  you  are  MoOTe,6ch  April 
food  enoogh  to  make  to  ooncar  with  me  in  an  anangement  for  ^^^' 
kjing  the  sabject  of  our  differences  respecting  the  guardianship 
before  the  Court  of  Chancery.  I  think,  however,  that  in  the 
Rferenoe  which  it  is  unfortunately  necessazy  to  make,  it  will  be 
iMtter  for  me  to  take  my  own  independent  course.  I  regret  being 
obliged  to  remind  you  that  the  immediate  cause  of  my  being  com* 
peDed  to  seek  the  authority  of  the  Vice-Chancellor  is  that  you 
bare  deemed  it  light  (on  the  plea  of  alarm  at  the  idea  of  being 
Kparated  from  you,  newly  arisen  in  Bute's  mind)  to  depart 
cofcirely  teom  the  assurance  which  I  repeatedly  received  from 
yoo,  tiiat  he  should,  ere  this  time,  be  consigned  to  me,  and  that 
•n  arrangements  respecting  his  education  should  rest  entirely 
with  me. 


At  this  stage  the  correspondence  between  Lady  SS^iJjSj?* 
EBzabeth  and  Major-Geneiul  Stuart  ceased  for  a  time ;  ^*»»*""  ^**^ 
hut  each  of  them  had  some  communication  with  the 
Yice-Chanoellor. 

On  the  evening  of  Monday  the  16th  April  1860  JgS,?^^^ 
her  Ladyship  suddenly,  and  in  a  clandestine  manner,  loSMUm^fiSlli'^ 
left  London  by  the  night  railway  train,  taking  with 
her  the  infant  Marquis ;  and  they  both  arrived  at  the 
Granton  Hotel,  near  Edinburgh,  on  the  following 
morning. 

On  the  same  16th  April  a  petition  was  presented  Petiunntotbe 
to  the  Lord  High  Chancellor  of  Great  Britain,  in  the  fSi  eSSSSi/^ 
matter  of  the  said  infant  Marquis,  by  Lady  Elizabeth  SeinS'^Sir- 

.    ,  qutii.  16ch  April 

Moore,  his  next  friend,  the  Petitioners  being  the  infant  *^- 
aforesaid  and  Major-General  Stuart ;  such  petition 
stating  that  the  Petitioners  were  desirous  that  a 
scheme  should  be  settled  for  the  education  and  main- 
tenance of  the  said  infant,  and  praying  the  same 
ac5cordingly. 
On  the  20th  April  1860  the  Court  ordered  that  a  ©"""^^at. 

^  icheme  snouUl  be 

scheme  should  be  settled  by  the  Judge  for  the  educa-  judw  Sti^Aprii 

I860    * 

tion,  maintenance,  establishment,  and  residence  of  the 
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Tbs  BOfB 
OCABDIAHBRIP. 


Certtflcate  for  the 
^w  >i»t»^w  ftm^  and 
education  of  th« 
infkntlCa: 
10th  May 


Infknt  BCarquia,' 
May  1860. 


infant  Marquis,  Lady  Elizabeth  Moore  appearing  by 
Counsel,  and  consenting  to  the  Order. 

In  pursuance  of  this  Order,  the  Chief  Clerk  of  his 
Honour  the  Vice-Chancellor  Sir  John  Stuart  duly 
made  his  certificate,  dated  the  10th  day  of  May  I860, 
containing  a  scheme  for  the  maintenance  and  educa- 
tion of  the  Marquis,  and  such  certificate  was  in  the 
following  terms  : — 

In  pursuance  of  the  directions  given  to  me  b;^  the  Vioe-Chan- 
cellor  Sir  John  Stuart,  I  hereby  certify  that  the  result  of  the 
proceedings  and  inquiry  which  have  been  taken  and  made  in^ 
pursuance  of  the  Order  made  in  this  matter,  dated  the  20th  daj 
of  April  1860,  is  as  follows : — ^The  Petitioners,  the  Marquis  of 
Bute  and  Charles  Stuart  and  Lady  Elizabeth  Ann  Moore,  in  the 
Order  hamed,  have  attended  by  their  respective  solicitors.  The 
Petitioner,  Charles  Stuart,  and  the  Right  Honourable  James 
Archibald  Stuart  Wortley,  also  attended  in  person.  Having 
regard  to  the  will  and  codicils  of  the  Most  Honourable  John 
Patrick  Crichton  Stuart,  Marquis  of  Bute  and  Earl  of  DumMes, 
deceased,  the  father  of  the  said  John  Patrick  Crichton  Stuart, 
Marquis  of  Bute  and  Earl  of  Dumfries,  a  scheme  for  the  educa- 
tion, maintenance,  establishment,  and  residence  of  the  said  in&nt 
has  been  settled,  and  such  scheme  is  as  follows : — ^The  infant 
Marquis,  together  with  a  tutor,  is  to  reside  with  his  guardian,  the 
said  Charles  Stuarc,  or  where  the  said  Charles  Stuart  shall 
consider  proper,  till  the  end  of  the  month  of  August  1860;  and 
he  is  then  to  be  sent  to  a  proper  private  school,  and  on  his* 
attaining  the  age  of  14  years  he  is  to  be  sent  with  a  private  tutor 
to  Eton  or  Harrow,  as  his  guardians,  the  said  Charles  Stuart  and 
Lady  Elizabeth  Ann  Moore,  may  determine.  Necessary  and 
proper  establishments  at  Cardiff  Castle,  in  South  -Wales,  and 
Mountstuart,  in  the  island  of  Bute,  are  to  be  kept  up  for  the  occa- 
sional  residence  of  the  infant  Marquis.  The  sud  infant  Marquis 
was  bom  in  the  month  of  September  1847,  and  is  now  in  the 
thirteenth  year  of  his  age.  The  fortune  of  the  said  infemt  Marquis 
consists  of  the  following  particulars : — ^The  late  Marquis  of  Bute, 
the  father  of  the  said  infant  Marquis,  died  intestate  as  to  his 
estates  in  Scotland,  and  the  said  infant  Marquis  succeeded  thereto. 
Under  the  will  of  the  late  Marquis,  dated  the  22nd  July  1847>  the 
infant  Marquis  is  tenant  for  life  in  possession  of  certain  estates  in 
Wales,  subject  to  a  term  of  years  for  raising  money  to  discharge 
incumbrances.  The  English  estates,  situate  in  the  counties  of 
Bedford,  Herts,  Northumberland,  and  Durham,  are  by  the  said 
will  of  the  said  late  Marquis  directed  to  be  sold,  for  the  purpose 
of  raising  funds  for  the  payment  of  debts  and  incumbrances  upon 


CASES  IN  THB  H0U9E  OF   LORDS.  1^ 


the  English  and  Welsh  estates,  and  for  the  purchase  of  lands  in     ^*S!S,U^,. 
Scotland  and  Wales,  to  be  settled  to  the  use  of  the  said  infant 
Mnqnis  for  life ;  but  bjr  a  codicil  he  desires  that  his  heir  may  have 
tk  option  of  purchafldng  the  estates  in  Northumberland  and 
Dmbam.     The  net  annual  proceeds  of  the  English  and  Welsh   ^f"thI!*BStet!tete» 
estates^  after  payment  of  the  interest  of  mortgage  debts  and  other  in  EngUnd  and 
lanual  charges,  is  76,000/.,  and  the  net  annual  proceeds  of  the  '    ' 

Seotdi  estates  is  17>000/.,  making  together  93,000/.  The  relations 
of  the  said  infant  Marquis  ex  parte  patemd  are  his  first  coU6ins, 
J.  F.  Dudley  Stuart,  a  Lieutenant-Colonel  in   Her  Majesty's 
snny;    Herbert  Windsor  Stuart,  of  6,  Whitehall  Place,  in  the 
6tj  of  Westminster,  Esquire ;  and  Mary  Ann  Frances  Stuart,  of 
Brighton,  in  the  coimty  of  Sussex,  spinster;  and  his  relations  ex 
parte  matemd  are  his  aunts,  Lady  Adelaide  Augusta  Lavinia 
Keith  Murray,  the  wife  of  Sir  William  Keith  Murray,  Baronet, 
and  Lady  SeHna  Constance  Henry,  the  wife  of  Charles  John 
Hemy,  of  Cheltenham,  in  the  county  of  Gloucester,  Esquire. 
It  viQ  be  proper  that  the  sum  of  2,500/.  per  annum  out  of  the 
rents  of  the  English  and  Welsh  estates,  and  4,500/.  per  annum 
out  of  the  rents  of  the  Scotch  estates,  making  together  79000/.per 
annum,  should  be  aUowed  for  the  time  to  come  during  the 
minority  of  the  infant  Marquis,  or  until  the  further  Order  of  the 
Court,  for  the  maintenance  and  education  of  the  infant  Marquis, 
for  keeping  up  the  said  establishments  at  Cardiff  Castle  and 
If ountstuart,  and  for  making  all  proper  voluntary  and  annual 
payments  for  ecclesiastical  and  charitable  purposes,  and  to  depen- 
dants of  the  fiamily.    The  evidence  produced  on  this  proceeding 
and  inquiry  consists  of  the  probate  of  the  will  of  the  said  most 
Honourable  John  Crichton  Stuart,  late  Marquis  of  Bute  and  Earl 
of  Dum£ries,  the  father  of  the  infant  Marquis,  the  affidavit  of 
John  Clayton,  filed  the  21  st  day  of  January  1860,  and  the  affidavit 
of  Charles  Stuart,  filed  the  27th  day  of  April  1860.    The  scheme 
of  the  said  Lady  E.  A.  Moore  for  the  education  of  the  said  infant 
Marquis  is  that  the  said  infant  Marquis  should,  together  with  his 
tutor,  rende  with  her  at  Mountstuart,  in  the  island  of  Bute, 
pursuing  his  studies  under  his  said  tutor,  until  the  proper  period 
•  shaU  arrive  for  his  being  placed  at  the  public  school  of  Eton,  and 
that  he  should  then  be  accompanied  by  and  under  the  charge  of 
his  said  private  tutor.    It  is  not  fit  and  proper  that  such  scheme 
should  be  adopted.    The  evidence  produced  on  the  last-mentioned 
Bcheme  consists  of  the  affidavit  of  the  said  Lady  Elizabeth  Ann 
Moore,  filed  7th  May  I860 ;  the  affidavit  of  Thomas  Gibson,  filed 
7tii  May  1860;  and  the  affidavit  of  James  F.  Simpson,  filed 
7th  May  1860;  and  the  affidavit  of  Charles  Kaye  Freshfield,  filed 
9di  May  1860. 

This  certificate  was  approved  of  by  his  Honour  the  cJrtJSSteb^the 
Vice-Chancellor  Stuart  on  the  1 1th  day  of  May  I860.  .w'S^wS^ 

1800. 
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Tbb  Botb 

QOAROIAlUBir. 

Seuart't  woond 
Journerlo  Scotland 
toobtalntheinftnt. 
Hay  1860. 


Senrleeoftbft 
CartUiaiteoa 
Lady  EUsabcth 
Ann  Moore,  SlU 

JOMlSOO. 


Lady  EUsabeCb 
Moori*!  refusal  to 
give  up  the  infknt 
Harquk 


Suit  fatfdtuted  in 
the  Court  of  Chan* 
eujjbf  the  Earl 
of  Harrowbj,  the 
inftot'a  next 
friend,  13th  June 
1860. 


Lord  Harrowbj*! 
Petition  to  the 
Lord  Chancellor,  ' 
a9th  June  1860. 


Order  diicharglng 
Lady  Elicabeth 
Moore  from  the 

Ju»rdian«hip,  Gth 
ulylSGO. 


Early  in  May  1860  Major-Qeneral  Stuart,  having 
ascertained  that  Lady  Elizabeth  Moore  had  carried 
the  infant  Marquis  to  Edinburgh,  proceeded  thither  to 
demand  him  from  her  Ladyship. 

A  copy  of  the  certificate  was  served  on  Lady 
Elizabeth  on  the  21st  day  of  June  1860,  at  the 
Granton  Hotel,  near  Edinburgh,  and  application  was 
made  to  her  to  surrender  the  Marquis,  but  without 
success,  her  Ladyship  absolutely  refusing  to  comply, 
and  retaining  the  Marquis  in  her  custody. 

In  a  cause  instituted  in  Her  Majesty's  High  Court 
of  Chancery  between  the  infiuit  Marquis,  by  the 
Right  Honourable  Dudley  Ryder  Earl  of  Harrowby 
his  next  friend,  Plaintiff,  and  Charles  Stuart  (the 
present  Appellant),  John  Boyle,  the  Right  Honourable 
Stuart  "Wortley,  James  Frederick  Dudley  Crichton 
Stuart  aforesaid,  Jane  Mary  MacNabb,  and  Elliot 
Macnaghten,  as  Defendants,  the  Bill,  filed  on  the  13th 
June  1860,  stated  that  it  was  desirable  that  the  infant 
Marquis  should  be  a  ward  of  the  Court,  and  prayed 
that  proper  provision  should  be  made  for  bis  mainte- 
nance and  education. 

On  the  29th  June  1860  a  petition  was  presented 
to  the  Lord  High  Chanceller  of  Great  Britain  in  the 
above  cause,  and  in  the  matter  of  the  infant  Marquis, 
by  the  said  Earl  of  Harrowby,  his  next  friend,  praying 
that  Lady  Elizabeth  Moore  might  be  ordered  to  de- 
liver up  the  Marquis  to  Major-General  Stuart,  and  that 
she  might  be  dischai*ged  fit>m  the  guardianship.  This 
petition  was  personally  served  on  her  Ladyship  in 
Scotland  on  the  3rd  July  1860,  at  the  Granton  Hotel 
aforesaid. 

On  the  6th  day  of  July  I860  an  Order  of  the 
High  Court  of  Chancery,  under  the  Great  Seal,  was 
made  by  his  Honour  the  Vice-Chancellor  Sir  John 
Stuart^  to  the  following  effect,  namely,  that  the  certi- 
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ftate  aforesaid  should  be  confirmed ;  that  Lady  Eliza-    omduSuf. 
betb  Moore  should  on  or  before  the  13th  day  of  July 
I860,  deliver  up  the  infSmt  Marquis  to  Major-Qeneral 
Stoart,  to  the  intent  that  he  might  reside  with  him,  or  . 
▼here  he  (the  Major-General)  should  consider  proper, 
in  conformity  with  the  scheme ;  and  it  was  further 
oidered  that   Lady  Elizabeth  Moore  should  be  dis- 
chaiged  from  being  a  guardian  of  the  person  of  the 
in&at  Marquis;  that  Major-General  ^Stuart  should  be 
continued  as  such  guardian ;  and  that  he  should  be 
aathorized  to  take  all  necessary  steps  (if  any)  accord- 
ing to  the  law  of  Scotland  for  having  the  Marquis 
dehvered  up  to  him. 

This  Order  of  the  6th  of  July  1860  was  personally  |fJ^JJ^ 
served  on  Lady  Elizabeth  Moore  at  the  Granton  Hotel  ''^^'^^  **"• 
aforesaid,  on  Saturday,  the  7th  of  July  1860. 

On  Tuesday,  the  10th  July  1860,  Major-General  g^fSft^j^ 
Stoart  wrote  to  Lady  Elizabeth  Moore  a  letter  in  the  H^r^^S^f 
Mowing  terms : — 

Madam,  Caledonian  Hotel,  10th  July  I860. 

I  WAS  very  anxious  to  save  your  Ladyship  the  trouble  of  a 
poBonal  interview,  and  I  therefore,  on  Saturday  last,  served  a  copy 
of  the  Vice-Chancellor's  Order  of  the  6th  instant,  on  your  Lady- 
ship through  my  agents.  I  regret,  however,  to  find  from  a  letter 
noeived  from  London  this  morning,  that  it  is  considered  by  my 
Coonsd  indispensable  I  should  myself  make  the  demand  upon  you 
in  person  for  the  delivery  of  Lord  Bute;  and  I  must  therefore 
intimate  to  your  Ladyship  that  I  shall  be  in  attendance  at  the 
Gtanton  Hotel,  on  Wednesday  next  (to-morrow),  the  1 1th  instant, 
it  one  o'clock  in  the  afternoon,  or  at  any  other  hour  to-morrow 
thit  may  be  more  convenient  for  your  Ladyship,  to  deliver  in 
penon  the  Vice-Chancellor's  Order,  and  to  make  a  formal  demand 
on  your  Ladyship  for  implement  of  it. 

I  have  the  honour  to  be.  Madam, 

Your  Ladyship's  most  obedient  humble  servant, 

Charles  Stuart. 

This  letter  of  the  10th  July  1860  was  delivered  on  Lidy  EUtabeth 

,  •'  Moore'f  letter  to 

the  same  day  to  Lady  Elizabeth  Moore  personaUy ;  fRi^Si^i^S!*^' 

B 
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OVASDIAIfSHIP. 


and  next  morning  Major-General  Stuart  received  from 
her  Ladyship  the  following  answer : — 

Sib,  Gnnton  Hotel,  11th  July  1860. 

I  BBG  to  acknowledge  the  receipt  of  your  letter  of  yesterday's 
date,  and  to  inform  you  that  I  am  advised  to  decline  granting 
you  the  interview  you  seek. 

I  have  the  honour  to  be.  Sir, 

Your  very  humble  servant, 

Elizabeth  A.  Moore. 

sSuSiinrftectuai      Notwithstanding  such  answer  so  received  from  Lady 
SSTEuiStT    Elizabeth  Moore,  Major-General  Stuart  proceeded  to  the 
iseo.'^  ^      ^    Granton  Hotel  at  the  time  he  had  appointed,  namely, 
at  one  o'clock  on  Wednesday,  the  11th  July  1860  ;  but 
on  then  and  there  asking  for  Lady  Elizabeth  Moore,  he 
was  refused  admittance,  and  was  informed  by  a  servant 
of  the  hotel  that  her  Ladyship's  party  "  were  all  out," 
J2!*Si2^«d"       O^  ^he  13*^  J^y  I860  a  petition  was  presented  to 
£c<5S??f8wl*'  the  Court  of  Session  (Second  Division)  by  Major- 
>Mo'  General  Stuart,  Lady  Adelaide  Augusta  Lavinia  Keith 

Murray,  and  her  husband  Sir  William  Keith  Murray, 
of  Ochtertyre,  Baronet,  stating  that  the  only  next  of 
kin  of  the  infant  Marquis  then  resident  in  Scotland 
was  the  said  Lady  Adelaide  Augusta  Lavinia  Keith 
Murray  (who  was,  in  fiEU^t,  sister  of  his  mother,  ihe  late 
Marchioness),  and  that  the  Petitioners  considered  it  to 
bo  their  duty  to  obtain  from  the  said  Court  of  Session 
such  Order  or  Warrant  as  might  be  necessary  to  com«- 
pel  Lady  Elizabeth  Moore  to  deliver  up  to  Major- 
Gen.  Stuart  the  infant  Marquis  aforesaid ;  and  there- 
fore praying  the  said  Court  of  Session  as  follows : — 

"To  ordain  the  said  Lady  Elizabeth  Moore  forthwith  to  deliver 
up  the  sdd  infant  Marquis  of  Bute  to  the  Petitioner,  the  said 
Charles  Stuart,  in  conformity  with  the  said  Order  of  the  Court  of 
Chancery ;  and,  if  necessary,  to  grant  warrant  to  the  Petitioner, 
the  said  Charles  Stuart,  or  to  such  other  person  as  the  said  Court 
of  Session  might  appoint  for  that  purpose,  to  remove  the  said 
Marquis  of  Bute  from  the  custody  of  the  said  Lady  Elizabeth 
Moore,  and  to  take  or  deliver  him  into  the  charge  of  the  Pctitioptjr, 
the  said  Charles  Stuart,  or  to  grant  such  other  Orders  or  Warrants 
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u  to  tiie  said  Court  of  Sesmon  should  seem  proper;  or,  in  the    o^SuSSf. 
event  of  their  not  disposing  of  the  Petition  before  the  rising  of 
their  Court,  to  remit  the  same  to  the  Lord  Ordinary  on  the  Bills, 
vitii  power  to  grant  the  Order  and  Warrant  before  prayed  for,  or 
such  other  Orders  or  Warrants  as  should  appear  to  be  proper." 

On  the  17th  July  1860    Lady  Elizabeth   Moore  NoteiodMdin 

tbc  Court  of  Sfl§* 

lodged  a  "  Note/'  praying  the  said  Court  to  indulge  ^J^ittSEMwe 
her  with  time  to  enable  her  to  answer  the  Petition  last  "***  '"*'  ^"^ 
mentionedL 
On  the  18th,  19th,  and  20th  days  of  July  1860,  HeMtogofiwor. 

Omi.  Stuart  •  P^ 

Counsel  were  heard  for  the  Petitioners  on  the  one  hand,  SSabtS^uiy*'*' 
and  for  Lady  Elizabeth  Moore  on  the  other.  ^^' 

On  this  occasion  Lieutenani-Oolonel  Crichton  Stuart,  JJtpSSon'iby ' 
one  of  the  Bespondents  to  the  present  Appeal,  ap-  uiAwj^S?"**" 
peared  voluntarily  by  Counsel  before  the  Court  of 
Session,  in  the  character  of  Tutor-at-law  to  the  young 
Marquis,  retoured  as  his  nearest  male  agnate,  in  suc- 
cession to  his  father,  the  prior  Tutor-at-law,  Lord 
James  Stuart  aforesaid,  who  had  died  in  September 
1859,  and  whose  own  retour  had  been  subsequent 
to  the  appointment  of  the  Marchioness  as  guardian, 
imder  the  Order  aforesaid  of  the  10th  of  May 
1S48.  The  new  Tutor-at-law,  following  the  example 
of  his  father,  never  in  any  way  interfered  with  the 
custody  of  the  said  in&nt's  person  until  stimulated 
into  action  by  some  remarks  of  the  learned  Judges  in 
the  Court  of  Session.  On  the  contrary,  he  warmly 
assisted  and  supported  the  Major-Oeneral  in  his  appU- 
eation  for  the  assistance  of  the  Court  of  Session,  stating 
that  he  did  so  in  compliance  with  the  wishes  of  every 
member  of  the  Bute  family. 

On  the  20th  July  1860  the  presiding  Judge  of  the  oi»errati«Qiidf 

Court  of   Session,   the  Lord  Justice-Clerk  (a),  ex-  ^^^^^"^^ 

pressed  himself  as  follows  : — 

Ttufl  Petition  was  presented  to  your  Lordships  for  the  first 
time  last  Satorday,  and  it  was  represented  by  the  Petitioners  to 

(a)  The  Right  Hon.  John  Inglis. 

B  2 
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G^SoiAMuxp.  ^  *  matter  of  great  urgency;  and  they  asked  for  a  service 
Th  LordJuitice  ^^^"^  *^®  Respondent,  and  an  order  upon  her  to  lodge  answers 
Clerk'!  obienra.  within  three  days.  It  appeared  to  the  Court  that  that  was  a  very 
iMo!*  ^      peremptory  order  in  the  circomstances,  but  still,  moved  by  the 

representation  of  the  Petitioners  as  to  the  extreme  urgency  of  the 
matter,  they  appointed  the  Petition  to  be  served,  and  allowed  the 
Respondent  "  to  lodge  answers  by  Wednesday  next,  in  order  to 
the  application  being  disposed  of  before  the  rising  of  the  Court." 
Lady  Elizabeth  Moore,  the  Respondent,  being,  as  she  represented, 
unable  to  avail  herself  of  that  permission  to  lodge  answers  within 
so  short  a  period,  put  in  a  note  in  which  she  asked  the  Court  to 
appoint  answers  to  be  lodged  at  some  more  distant  period,  and  in 
the  meantime  to  abstain  from  doing  anything  in  the  matter  of 
the  Petition.  Still,  acting  upon  the  representation  of  the  Peti- 
tioners as  to  the  extreme  urgency  of  this  matter,  the  Court  were 
induced  to  put  out  the  case  to  be  heard  yesterday  upon  the  Petition 
alone,  without  answers;  and  we  did  hear  parties  yesterday  at  very 
considerable  length,  and  the  question  now  comes  to  be  what  the 
Court  ought  to  do  in  the  matter  of  this  Petition,  in  the  present 
stage  of  these  proceedings.  We  have  given  the  matter  as  serious 
and  careful  consideration  as  the  shortness  of  the  time  would 
permit,  and  I  am  now  to  state  the  result  at  which  the  Court  have 
arrived.  The  Petition  is  presented  in  name  of  Mi^or^Genenl 
Charles  Stuart,  and  of  certain  other  Petitioners  who  appear  onlj 
for  the  purpose  of  concurring.  The  title  stands  entirely  in  the 
person  of  General  Stuart,  and  that  title  is  represented  to  be  an 
appointment  by  the  Court  of  Chancery  of  General  Stuart,  along 
with  the  Respondent,  Lady  Elizabeth  Moore,  as  guardians  to  the 
pupil,  the  Marquis  of  Bute.  General  Stuart  alleges  that  his  oo- 
guardian,  the  Respondent  Lady  Elizabeth  Moore,  in  the  course 
of  arrangements  being  made  in  the  Court  of  Chancery  for  pro- 
viding for  the  custody  and  education  of  the  pupil,  suddenly  left 
London  in  April  last,  carrying  the  young  Marquis  with  her,  and 
is  now  living  in  Scotland.  And  upon  that  statement  of  his  own 
position  as  guardian, — and  now  sole  guardian,  he  says,  because 
Lady  Elizabeth  Moore,  in  consequence  of  leaving  the  jurisdiction 
of  the  Court  of  Chancery,  with  the  pupil,  has  been  removed  from 
the  guardianship — ^upon  that  allegation  as  to  his  character  of 
guardian,  and  upon  the  further  allegation  that  Lady  Elizabeth 
Moore  has  carried  the  Marquis  of  Bute  out  of  the  jurisdiction  of 
the  Court  of  Chancery  and  brought  him  into  Scotland,  he  makes 
an  appHcation  to  your  Lordships  "  to  ordain  the  said  Lady 
Elizabeth  Moore  forthwith  to  deliver  the  said  infant  Marquis  of 
Bute  to  the  Petitioner,  the  said  Charles  Stuart,  in  conformity  with 
the  said  Order  of  the  Court  of  Chancery; "  and  he  refers  to  an 
Order  of  the  Court  of  Chancery,  in  which  it  is  alleged  that  Vice- 
Chancellor  Stuart  ordered  that  the  said  Lady  Elizabeth  Moore  be 
discharged  frt>m  being  guardian,  and  at  the  same  time  that  she 
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should  deliT^  over  the  person  of  the  Marquis  of  Bute  to  the     ooSouSSf. 
Petitioner.    My  Lords,  this  application  is  admitted  to  he  not  only  -^  1,117}  j^^ 
novel,  but  quite  unprecedented.    That  is  by  no  means  conclusive   Oeckt  obMrra. 
of  its  incompetency,  or  of  the  impropriety  of  granting  it.     By  no   laS!*  **** ''"*' 
means.     But  at  the  same  time,  its  being  an  unprecedented  appli- 
cation dearly  shows  that  it  is  one  that  cannot  be  entertained  by 
the  Court  without  the  most  serious  and  deliberate  consideration; 
and  it  appears  to  us  that  we  are  not  in  a  position  at  present  to 
pronounce  any  order  upon  this  Petition,  except  merely  with  a 
view  of  preparing  the  case  for  being  disposed  of.     In  the  first 
place  we  are  met  with  this  difficulty  at  the  outset,  that  we  have 
no  authentic  evidence  whatever  of  the  appointment  of  the  Petitioner 
as  guardian  to  the  pupil ;  and  in  the  second  place  we  are  equally 
obstructed  by  the  absence  of  any  authentic  evidence  of  that  Order 
of  the  Vice-Chancellor  which  it  is  the  object  of  the  present  Petition 
to  enforce.    This,  probably,  would  have  been  in  itself  a  sufficient 
reason  for  abstaining  from  pronouncing  any  operative    Order 
upon  this  Petition  in  the  meantime.     But  the  difficulties  in  which 
the  Court  are  placed  by  no  means  end  there.     If  there  were 
evidence  of  the  appointment  of  General  Stuart  as  guardian, 
and  evidence  of  an  Order  having  been  pronounced  by  the  Court 
<^  Chancery  in  the  terms  set  out  in  this  Petition,  then  there  would 
arise  the  question  how  far  an  application  of  this  kind  is  at  all  com- 
petent in  this  Court ;  and,  in  the  second  place,  whether,  if  it  be 
competent,  it  is  one  that  this  Court,  in  the  exercise  of  its  equitable 
joiisdictton,  could  with  propriety  grant..  I  am  desirous  to  speak,  as 
I  am  sure  all  your  Lordships  are,  with  the  greatest  possible  respect 
of  the  proceedings  and  orders  of  the  Court  of  Chancery ;  but  it  is 
rather  a  singular  position  in  which  to  place  a  Supreme  Court  to 
ask,  that  it  shall  merely  register  and  execute  the  decree  of  another 
Court.    It  is  said  by  the  Respondent,  and,  apparently,  that  state- 
ment seemed  to  be  acquiesced  in  by  the  Petitioner,  that  we  must 
consider  the  Court  of  Chancery  in  the  present  case  as  a  foreign 
Court.    That  is,  perhaps,  not,  strictly  speaking,  a  correct  descrip- 
tion of  the  Court  of  Chanceiy  in  its  relation  to  the  Court  of 
Session,  but  for  all  practical  purposes  it  is  correct  enough.     It  is 
not  a  foreign  Court  in  this  sense,  that  both  the  Court  of  Chanceiy 
and  the  Court  of  Session  derive  their  power  from  the  same 
lorereign    source,    and    they    are  Courts  of  the  same  United 
Kingdom,  and  form  integral  parts  of  the  British  constitution, 
and  in  that  sense  they  can  hardly  be  said  to  stand  to  one  another 
in  the  relation  of  foreign  Courts.    But,  on  the  other  hand,  each 
of  these  Courts  is  supreme  and  independent  within  its  own  distinct 
and  separate  territory,  and  the  one  is  just  as  independent  and  as 
topreme  in  the  kingdom  of  England  as  the  other  is  in  the  kingdom 
of  Scotland  ;  and  that  supreme  and  independent  character  is  not 
m  the  slightest  degree  affected  by  the  two  kingdoms  being  united 
under  one  sovereign.    And  therefore,  in  so  far  as  principles  of 
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ths  Bon  jtuispradence  are  concerned,  snch  a  case  as  this  will  £k11  undonbt- 
—  *  edly  to  be  disposed  of  upon  the  same  grounds  as  if  the  two  Courts 
MT^OblSSS^  were  really  Courts  of  countries  foreign  to  one  another.  But 
doM.  KKb  July  whenever  the  Court  of  Chancery  on  the  one  hand,  or  the  Court  of 
Session  upon  the  other,  in  the  exercise  of  its  proper  and  undoubted 
jurisdiction,  pronounces  an  order  or  decree,  and  a  proposal  is 
made  to  cany  out  that  order  and  decree  in  another  part  of  the 
United  Kingdom,  I  need  hardly  say  that  eveiy  Court  in  that  other 
part  of  the  United  Kingdom  will  be  disposed  to  pay  the  greatest 
deference  to  the  decree  of  the  Court  which  pronounced  the  decree, 
and  to  give  it  effect  if  it  be  competent,  and  if  it  be  consistent  with 
the  duty  of  the  Court  to  which  application  is  made.  And  my 
disposition  would  be  unquestionably  to  give  effect  to  every  decree 
of  the  Court  of  Chancery  which  is  sought  to  be  carried  into 
execution  in  Scotknd,  if  we  can  do  so  consistently  with  the 
principles  of  that  law  which  we  are  bound  to  administer,  and 
without  in  any  respect  prejudicing  or  deserting  our  own  duty. 
But  supposing  an*  application  of  this  kind  to  be  presented  even  in 
the  most  favourable  circumstances ;  supposing  an  application  to 
be  presented  by  English  guardians  appointed  by  the  Court  of 
Chancery,  setting  forth  that  some  unauthorized  person  has  carried 
their  ward  out  of  the  jurisdiction  of  the  Court  of  Chanceiy  and 
brought  him  into  Scotland,  the  ward  being  a  native  of  England, 
the  son  of  English  parents,  of  English  origin  and  domicile,  and  in 
no  way  connected  with  Scotland,  all  I  shall  say  of  such  a  case — 
the  most  favourable  that  can  be  supposed  in  support  of  such  an 
application  as  this — ^is,  that  I  should  still  look  upon  the  application, 
in  respect  of  its  perfect  novelty,  as  demanding  the  most  serious 
consideration  before  it  could  be  granted:  But  so  far  from  that 
being  the  state  of  the  facts  before  us,  we  know,  in  point  of  fact, 
that  the  pupil  here  is  not  only  himself  connected  very  intimately 
with  Scotland,  but  represents  an  ancient  Scottish  family,  and  an 
ancient  Scottish  peerage;  and  although  he  has  estates  in  England, 
and  is  also  a  British  Peer,  his  connexion  with  Scotland,  and  that 
of  his  father  before  him,  it  is  in  vain  to  dispute,  because  it  is 
notorious,  and  very  intimate  indeed.  It  is  averred  upon  the  part 
of  the  Respondent  that  the  late  Marquis  of  Bute  died  a  domiciled 
Scotchman,  that  Lady  Bute,  during  her  widowhood,  continued  to 
be  a  domiciled  Scotchwoman,  and  resided  regularly  in  Scotland, 
with  slight  exceptions,  along  with  the  young  Marquis  her  son ; 
that  upon  her  death  accordingly  the  present  Marquis  of  Bute,  the 
pupil,  was  unquestionably  not  merdy  a  Scotchman  by  origin, 
but  a  Scotchman  by  domicile  derived  from  both  his  parents ;  and 
we  must  add  to  that  a  fact  which  is  beyond  all  dispute,  that  he  is 
under  the  guardianship  in  Scotland  of  a  Tutor-at-law,  duly  served 
and  retoured,  which  of  itself  affords  a  very  strong  presumption 
that  the  pupil  is  a  domiciled  Scotchman.  I  do  not  say  that  it  is 
conclusive  on  that  question  of  fact,  but  it  affords  a  very  strong 
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prammption  indeed  that  the  pupil  is  a  domiciled  Scotchman.  ^^Tni^itoM^ 
Now,  in  this  state  of  circumstances,  we  have  considered  the  jIITi  tu^ 
qaeation — which,  under  any  circumstanoes,  as  I  said  before,  would  cierk't  oiwerrt- 
be  an  extremely  important  and  grave  one — ^how  far  this  applica-  f^'*^^'**' 
tiim  can  be  entertained  as  a  competent  application,  and,  at  the 
stme  &ne,  as  one  which,  with  propriety  and  in  consistency  with 
oar  duty,  it  is  possible  for  us  to  grant.  My  Lords,  the  position  of 
the  pupil  at  this  moment  is,  that  he  is  resident  in  Scotland,  and 
he  is  there  under  the  guardianship  of  his  Tutor-at-law,  who  is 
responsible  to  this  Court  for  his  guardianship ;  and  the  meaning 
of  this  application— for  it  is  quite  in  vain  to  disguise  it —is,  that 
tiie  person  of  the  pupil  shall  be  handed  over  to  the  Petitioner,  for 
tile  purpose  of  being  removed  out  of  the  jurisdiction  of  this  Court. 
Hie  order  of  the  Vioe-ChanceUor,  as  set  out  in  this  Petition, 
dearly  imports  as  much.  The  prayer  of  this  Petition  plainly 
means  the  same  thing.  Now,  to  pronounce  an  order  upon  the 
mere  presentation  of  a  Petition  before  answers  have  been  lodged 
by  any  party,  to  the  efiPect  of  carrying  out  of  the  jurisdiction  of 
tiiis  Courfc  a  Scotch  pupil,  under  the  tutelage  of  a  Tutor-at-law 
duly  served  and  retoured,  is  the  most  startling  proposal  that  I 
sappose  ever  was  made  in  this  Court.  I  think  it  unnecessaiy. 
to  say  more  as  to  the  clear  incompetency,  as  well  as  impropriety, 
of  gtantini?  any  such  order  tn  hoc  statu,  I  am  not  in  the  least 
degree  disposed,  and  I  am  sure  none  of  your  Lordships  are,  to 
pronounce  an  order  dismissing  this  Petition  without  further 
healing  and  consideration.  There  maybe  very  grave  constitu- 
tbnal  questions  remaining  to  be  ai^ed  under  this  Petition ;  and 
we  shall  be  quite  prepared  to  hear  those  questions  argued,  and  to 
dispose  of  them  in  due  time.  But  in  the  meantime  it  is  quite 
impossible  to  make  an  order  in  terms  of  that  leading  part  of  the 
prayer  of  the  Petition.  But  then  certain  other  proposals  have 
been  made  on  the  part  of  the  Petitioner  which  it  is  necessary  to 
consider.  In  the  first  place  he  says,  that  if  the  Court  has  not 
time  before  the  occurrence  of  the  vacation  to  consider  and 
dispose  of  this  matter,  they  ought  to  remit  it  to  the  Lord 
Ordinary  on  the  Bills,  to  dispose  of  it  in  vacation.  I  think 
it  enough  to  say,  with  regard  to  that  proposal,  my  Lords,  that  I 
dumld  think  the  remit  of  such  a  Petition  as  this  to  the  Lord 
Ordinary  on  the  Bills  would  be  of  no  avail  to  the  Petitioner,  for 
this  very  simple  reason,  that  I  do  not  believe  there  is  any 
Judge  of  tiiis  Court  who,  sitting  singly  in  the  Bill  Chamber, 
woold  take  upon  him  to  pronounce  any  order  in  terms  of  any 
part  of  the  prayer  of  this  Petition.  But  even  if  such  a  thing 
were  possible,  it  would  be  in  the  highest  degree  improper  that 
ve  should  put  it  into  the  power  of  any  single  Judge  to  grant 
•  SQcli  an  order ;  and  therefore  that  proposal  we  cannot  listen  to. 
llien,  in  the  next  place,  it  was  proposed  on  the  part  of  General 
Stuart  that  delivery  of  the  person  of  the  pupil  should  be  made  to 
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o^kBDUKnnp.  ^""^  ^P°^  terms ;  and  be  represented  that  be  was  willing  to  come 
Th  LordJ  iti  ^^^^^  ^^  obligation,  and  to  grant  ample  security  tbat  be  would 
cierk'f  Obcerva.  not,  until  tbis  Petition  was  furtber  considered,  remove  tbe  person 
iSS*  ^       of  tbe  pupil  beyond  tbe  jurisdiction  of  tbe  Court,  but  tbat,  on  tbe 

contrary,  be  would  discbarge  to  tbe  pupil  bis  duties  as  gruardian 
by  bimself  taking  up  bis  residence  witbin  tbe  jurisdiction  of  tbis 
Ck)urt.  Tbat  proposal  was  made  in  tbe  course  of  debate,  and  I 
cannot  belp  tbinking,  tbat  if  tbe  Petitioner's  Counsel  bad  bad  time 
to  consider  tbe  matter  before  making  tbe  proposal,  it  never  would 
bave  been  made.  It  seems  to  me  to  be  met  by  insuperable  objec- 
tions, some  of  wbicb  I  sbould  bave  tbougbt  it  would  bave  been 
tbe  interest  of  tbe  Petitioner  bimself  to  consider  and  give  efiPect  to. 
In  tbe  first  place,  wbat  is  tbe  Petitioner  in  reference  to  tbis  pupil  7 
A  guardian  appointed  by  tbe  Court  of  Cbancery;  and  be  pro- 
poses, as  a  guardian  appointed  by  tbe  Court  of  Cbancery,  to  take 
up  bis  own  residence,  and  also  tbat  of  tbe  pupil,  in  Scotland,  out 
of  tbe  jurisdiction  of  tbe  Court  of  Cbancery,  and  to  bind  bimself 
under  beavy  penalties  not  to  go  witbin  tbe  jurisdiction  of  tbe  Court 
of  Cbancery.  Tbat  is  a  very  startling  proposal ;  but  tbe  only  tbing 
tbat  we  bave  to  consider  is,  wbetber  it  is  consistent  witb  bis 
Petition,  and  witb  bis  position  bere  as  a  Petitioner.  Now,  bis 
sole  title  being  tbat  of  guardian  appointed  by  tbe  Court  of 
Cbanceiy,  we  certainly  sbould  not  be  aiding  tbe  Court  of  Cbanceiy 
or  giving  effect  to  its  decree,  by  allowing  a  guardian  of  its  appoint- 
ment so  to  violate  bis  duty  to  tbat  Court.  But  in  tbe  second 
place,  sucb  a  proposal  is  not  witbin  tbe  prayer  of  tbis  Petition, 
because  tbe  prayer  of  tbis  Petition  is  to  give  effect  to  tbe  Order 
of  tbe  Vice-Cbancellor ;  and  to  make  sucb  an  Order  as  is  now 
proposed,  would  be  to  go  rigbt  to  tbe  teetb  of  tbe  Order  of  tbe 
Vice-Cbancellor.  And  therefore  upon  tbat  ground  it  is  impossible 
to  entertain  tbe  proposal  under  tbe  prayer  of  tbe  Petition  wbicb  is 
before  us.  But  tben,  if  tbis  would  not  be  an  enforcement  of  tbe 
Cbancery  Order,  there  occurs  tbis  third  difficulty.  Has  the 
Petitioner  any  persona  standi  in  this  Court  except  to  enforce  the 
Cbancery  Order  ?  His  title  as  Petitioner  is  guardian  appointed 
by  tbe  Court  of  Cbancery.  Tbat  is  not  merely  bis  only  title 
under  tbis  Petition,  but  it  is  tbe  only  persona  standi  wbicb  be  can 
bave  in  reference  to  any  question  connected  witb  tbe  custody  or 
education  of  tbe  Marquis  of  Bute.  And,  lastly,  my  Lords,  I  can- 
not leave  out  of  view  tbe  very  strong  allegations  wbicb  have  been 
made — ^verbally,  no  doubt,  for  there  has  been  no  time  to  have 
them  made  in  any  other  way — by  the  Respondent  Lady  Elizabeth 
Moore,  as  to  tbe  extreme  repugnance  of  tbe  pupil  to  be  placed  in 
tbe  custody  or  under  tbe  guardianship  of  tbe  Petitioner.  There- 
fore it  seems  to  me  quite  impossible  to  entertain  tbat  proposal, 
and  I  am  not  aware  tbat  we  bave  any  other  before  us.  No 
doubt  tbis  leaves  tbe  case  in  a  position  which  is  not  altogether 
satisfactory,  because  the  lady  who  is  at  present  in  charge  of  th» 
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pnpil  has  certamly  no  legal  title  to  the  custody  of  the  pupil.  '  g^"iam"if 
Tliat  is  quite  trae.    And  she  does  not  allege  that  she  has  any  — 

kgal  title  to  the  custody ;  and  she  can  hardly  disguise,  that  in  cierk'f  Obwrva- 
leaving  the  jurisdiction  of  the  Court  of  Chancery,  and  carrying  j^jo;  ****  ^^^ 
the  ward  into  Scotland,  she  has  been  violating,  if  not  an  express, 
m  implied  Order  of  that  Court.  But  then,  on  the  other  hand, 
my  Lords,  one  cannot  help  considering  the  circumstances  which 
•re  urged  upon  the  other  side;  for  although  this  lady  has  no 
legal  title  to  the  custody  of  the  pupil,  it  is  undeniable  that  she 
was  one  of  the  most  intimate  friends  of  his  late  mother,  the 
Marchioness  of  Bute,  that  she  was  selected  by  her  as  one  of  the 
persons  to  whom  she  desired  to  commit  the  custody  of  her  son ; 
that  upon  the  death  of  the  Marchioness  she  did,  apparently  with 
the  assent  of  aU  concerned,  take  charge  of  the  young  Marquis, 
and  that  he  has  lived  with  her  without  objection  from  anybody 
from  that  time  down  till  the  16th  of  April  last,  when  she  left 
London  in  his  company ;  and  the  only  change  of  circumstances 
which  has  occurred  is  what  is  said  to  be  her  surreptitious  removal 
of  the  pupil  from  London  to  Edinburgh.  Now  that  may  or  may 
not  have  been  a  proper  proceeding.  The  Court  can  give  no 
opinion  upon  that  at  present.  They  have  no  occasion  to  do  so. 
But  wh&t  Lady  Elizabeth  Moore  says  in  her  own  vindication 
with  reference  to  that  (and  which  I  neither  take  as  fact,  nor  do  I 
disbelieve  at  the  present  stage  of  the  proceedings,)  is  this,  that 
she  was  under  the  impression  that  nothing  could  have  been  more 
desirable  than  that  the  young  Marquis  should  have  been  put 
nnder  the  personal  superintendence  and  guardianship  of  the  Peti- 
tioner, General  Stuart ;  and  with  that  impression  she  carried  him 
to  London,  in  order  that  an  arrangement  might  be  made  before 
the  Vice-Chancellor  for  his  education ;  but  that  during  her  resi- 
dence with  her  charge  in  London  she  became  aware  that  he 
entertained  feelings  of  very  strong  repugnance  to  being  under  the 
same  roof  constantly  with  General  Stuart,  and  under  his  control 
and  superintendence.  And  it  then  occurred  to  her,  she  says,  that 
by  carrying  the  pupil  to  England,  she  might  possibly  have 
seriously  prejudiced  his  rights,  and  exposed  him  to  danger  in 
regard  to  a  matter  on  which  she  thought  his  feelings  ought  to  be 
consulted ;  and  therefore  she  considered  it  to  be  her  duty  to  the 
yoong  Marquis  to  restore  him  to  Scotland,  from  whence  she  had 
bronght  him.  Now,  whether  that  may  or  may  not  be  the  case, 
it  all  events  one  cannot  altogether  discharge  from  consideration 
the  explanation  which  is  thus  o£Pered  on  her  part,  or  refuse  to 
take  it  into  consideration,  in  connexion  with  the  allegations 
which  are  made  against  her  on  the  other  side.'  But  what  appears 
to  me  to  be  the  consideration,  which  is  sufficient  to  reconcile 
tlie  Court  to  allow  matters  to  stand  as  they  are  until  further 
discoBsion  can  take  place  on  this  Petition  is,  in  the  first  place, 
that  it  is  not  alleged  that,  apart  from  the  recent  surreptitious 
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removBl  of  the  pupil  from  England  to  Sootlaad,  there  is  any- 
thing in  the  character  or  position  of  Ladj  Elizabeth  Moore  to 
render  her  an  nnfit  custodier  of  this  joung  Peer ;  and,  in  the  second 
place,  and  this  is  by  far  the  most  important  consideration,  that 
although  the  custody  of  his  person  is  to  be  left  with  Lady 
Elizabeth  Moore,  the  legal  title  to  look  after  the  pupil  is  in  the 
Tutor-at-law;  and  the  Tutor-at-law  of  course  will  understand 
that  the  Court  hold  him  answerable  for  the  custody  of  the  pupil, 
as  well  as  for  everything  else  connected  with  him  during  the  time 
which  must  now  elapse  before  this  application  comes  to  be 
ftirther  considered.  If  Lady  Elisabeth  Moore  or  anybody  else 
were  to  attempt  to  alter  the  position  of  matters  as  they  now  stand, 
during  the  vacation  in  such  a  way  as  either  to  interfere  with  the 
jurisdiction  of  this  Court  or  with  the  rights'  of  the  pupil,  it  will  be 
the  duty  of  the  Tutor-at-law  to  see  that  that  is  prevented ;  and  he 
will  bear  in  mind  that  there  is  never  in  this  country  any  surcease  of 
preventive  justice.  The  Bill  Chamber  is  always  open  to  an  applica- 
tion for  an  interdict.  I  think  therefore,  and  I  believe  your  Lordships 
are  all  of  the  same  opinion,  that  the  best  course  which  we  can 
follow  is  to  leave  the  pupil  at  present  in  the  custody  of  the  Respon- 
dent. There  is  the  greatest  possible  objection  obviously  in  point 
of  propriety  and  expediency,  to  making  an  order  in  the  meantime, 
which  might  transfix  his  custody  to  some  person,  who  in  the  course 
of  a  few  months'  time  we  might  find  to  have  no  title  to  his  custody, 
and  thereby  lead  to  a  shifting  of  the  responsibility  for  the  custody 
of  this  young  Peer's  person,  which  I  think  would  be  productive  of 
the  most  hurtful  consequences  to  himself,  and  certainly  could 
serve  no  good  purpose  as  regards  the  rights  of  other  parties,  or 
the  vindication  of  the  law.  I  ought  to  say  in  conclusion,  with 
regard  to  the  position  of  the  Tutor-at-law,  that  we  cannot,  of 
course,  recognize  him  at  present  as  being  a  party  to  this  Petition 
at  all.  He  is  not  even  sisted  as  a  party  to  the  proceedings,  and  it 
has  not  been  served  upon  him ;  and  though  we  were  very  glad  to  see 
him  represented  at  the  bar  by  his  Counsel,  and  to  hear  what  he  had 
to  say  through  his  Counsel,  we  cannot  at  present  deal  with  him  as 
a  party  to  this  application.  What  the  Court  therefore  propose  to 
do,  is  to  appoint  Lady  Elizabeth  Moore,  the  Respondent,  to 
answer  this  Petition,  and  further  to  appoint  service  of  the  Petition 
upon  the  Tutor-at-law,  and  also  separately  on  the  pupil,  with  a 
view  to  his  being  heard  in  the  matter  of  this  Petition  through  a 
tutor  ad  litem;  and  the  Tutor-at-law  will  of  course  consider 
whether  he  ought  or  ought  not  to  lodge  answers  to  this  Petition. 
Quoad  ultra,  we  shall  supersede  consideration  of  this  Petition  until 
the  third  sederunt  day  of  November. 

The  Court  pronounced  the  following  Interlocutor  : — 

''Edinburgh,  20th  July  I860.— The  Lords  having  advised  the 
Petition,  and  heard  Counsel  for  the  Petitioners  Migor-Genenl 
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QvuMk 


Oitflflt  Staait  and  othen,and  for  the  Respondent  Liady  Efizabeth 
Moartf  and  abo  for  Colond  James  Stuart^  Tutop-at-law  of  the 
Maiqois  of  Bute :  before  fkrther  answer^  and  reserving  all  ques- 
tions of  competency,  appoint  the  Respondent  Lady  Elizabetli 
Moore  to  answer  the  petition,  and  farther,  appoint  the  petition  to 
be  senred  on  the  said  Tutor-at-law;  and  separately  on  the  pupil, 
with  a  view  to  his  being  heard  in  the  matter  of  this  petition  through 
a  Tutor  ad  Utem,  to  be  hereafter  appointed ;  and  allow  the  Tutor- 
iMaw,  if  so  advised,  also  to  lodge  answers :  quoad  uUra,  supersede 
consideration  of  the  petition  till  the  third  sederunt  day  in  Novem- 
ber next. 

John  Inqlib,  I.P.D." 

The  certain  consequence  of  this  decision  was,  that  SJiSSSocutSf 
Lady  Elizabeth  Moore^  who  had  violated  her  duty,  and 
who  had  been  discharged  from  her  office,  was  left  for 
four  months  in  the  exclusive  custody  of  the  infant 
Marquis. 

The  Tutor-at-law  havin£c  collected  from  the  remarks  Removal  or  Ladj 

Elisabeth  Moore 

of  the  Scotch  Judges  on  the  20th  July  1860,  that  SiiJ^SJiSSfwi 
"  they  looked  to  him  as  answerable  for  the  custody  of  KS^HiiSe, 
the  Marquis/'  made  arrangements  for  the  accommoda- 
tion of  Iiady  Elizabeth  Moore,  of  the  in&nt  Marquis, 
and  of  Mr.  Staoey,  who  accompanied  them  as  private 
tutor  to  the  infant  Marquis.  After  having  been  at 
the  Qranton  Hotel  aforesaid  from  the  16th  of  April 
till  the  2nd  of  August  1860,  they,  on  the  said  2nd  of 
August,  arrived  at  Dumfries  House^  in  the  county  of 
Dumfries,  a  seat  of  the  Bute  family  in  Scotland,  which 
the  Tutor-at-law  had  prepared  for  their  reception,  in- 
tending that  they  should  there  remain  till  the  *'  third 
sederunt  day  "  of  the  Court  of  Session — in  other  words 
till  the  23rd  of  November  1860,  when  the  question  of 
I^;al  custody  was,  by  the  appointment  of  the  said 
Court,  to  be  resumed. 
Lady  Elizabeth  Moore,  the  infiEuit  Marquis,  and  suyofLi^    * 

^^         *'  Eliaabeth  Mooref 

Mr.    Stacey    remained    at    Dumfries    House   during  HoilJSioSto! 
August  and  September,  and  during  part  of  October,  ^  ^    ' 
1860. 
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The  infant  Marquis  complained  to  Mr.  Stacey  of 
Lady  Elizabeth  Moore's  harshness.  Lady  Elizabeth 
Moore  responded  by  disTniasing  Mr.  Stacey,  a  Fellow 
of  Trinity  College,  Cambridge. 

On  the  24th  October  1860  Lady  Elizabeth  Moore 
suddenly  left  Dumfries  House,  having  in  her  custody 
the  infant  Marquis,  without  a  servant  and  without  any 
change  of  clothing. 

Arriving  in  Glasgow,  she,  at  11  o'clock  at  night, 
carried  the  infant  Marquis  to  an  obscure  lodging,  totally 
imfit  for  one  of  his  high  rank.  She  thence  took  him 
to  Rothesay,  in  the  island  of  Bute,  where  she  put  up 
at  an  hotel,  instead  of  going  to  Moimtstuart  House, 
the  family  residence  in  that  island. 

On  the  3rd  November  1860  the  Tutor-at-law, 
having  been  apprised  of  Lady  Elizabeth  Moore  s  move- 
ments, presented  his  petition  to  the  said  Court  of 
Session  and  to  the  Lord  Ordinary  officiating  on  the 
Bills,  stating  the  fiwjts  which  had  occurred  subsequently 
to  the  Interlocutor  of  the  20th  July  1860,  and  praying 
the  Court — 


"  To  grant  authority  to  him  to  place  the  infant  Marquis  at  the 
school  of  Loretto,  near  Musselburgh,  under  the  care  of  the  Rev. 
Thomas  Langhome,  the  master  and  proprietor  of  that  establish- 
ment, or  at  such  other  educational  institution,  and  under  the  care 
of  such  other  master,  as  their  Lordships,  or  the  Lord  Ordinary 
officiating  on  the  Bills,  might  approve  of,  with  a  view  to  his 
Lordship's  education,  till  the  further  Orders  of  the  Court ;  or  other- 
wise to  pronounce  such  other  Order  relative  to  the  custody  of  the 
said  Marquis,  or  his  residence  or  education,  as  to  their  Lordships, 
or  the  Lord  Ordinary  officiating  on  the  Bills,  should  seem  proper, 
and  in  the  meantime,  and  in  any  event,  to  interdict,  prohibit,  and 
discharge  the  said  Lady  Elizabeth  Moore  from  removing  the  said 
John  Patrick  Marquis  of  Bute,  the  Petitioner's  ward,  to  any  place  of 
residence  not  authorized  by  the  Petitioner,  and  in  particular  any 
place  beyond  the  jurisdiction  of  the  Court  (the  Court  of  Session), 
and  also  from  interfering  with  or  obstructing  the  Petitioner  in  the 
discharge  of  his  duties  as  Tutor-at-law  in  reference  to  his  Lord- 
ship's residence  or  education ;  or  to  do  otherwise  in  the  premises 
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«8  to  the  said  Courts  or  the  Lord  Ordinary  officiating  on  the  Bills,       Trc  botb 
should  seem  neoessaiy  and  proper."  OoA»DiAiiaaip. 

On    the  5th  November  the  Lord  OrdiTiary  offi-  interlocutor  ©r  the 

^  Lord  Ordinanr, 

datang  on  the  Bills  appointed  the  petition  aforesaid  JJJ^^'i^, 
"  to  be  intimated  to  the  parties  in  the  prayer  thereof 
mentioned.''    His  Lordship  also  appointed — 

"  Intimation  to  be  made  to  the  infant  Marquis ;  and  he 
appointed  them,  or  any  of  them,  if  so  advised,  to  lodge  answers 
thereto ;  and  he  reported  the  case  for  the  consideration  of  the 
Lords  of  the  Second  Division,  interdicting  in  the  meantime,  and 
prohibitiiig,  Lady  Elizabeth  Moore  from  removing  the  Marquis  to 
any  place  beyond  the  jurisdiction  of  the  Court  of  Session/' 

On  the  14th  November  1860  Major-General  Stuart  S£JS"?Ai«r« 
lodged  answers  in  the  Court  of  Session  to  the  peti-  tho'^Tiltw.^uw, 
tion  aforesaid  of  the  Tutor-at-law.  By  such  answers 
Major-General  Stuart,  while  he  adhered  to  the  prayer 
of  the  joint  petition  aforesaid,  presented  by  himself 
and  by  Lady  Adelaide  Augusta  Lavinia  Eeith  Murray 
and  her  husband,  on  the  13th  July  I860,  yet  did  not 
feel  himself  "called  upon  to  oppose  any  temporary 
arrangement  under  which  the  infimt  Marquis  might 
be  withdrawn  from  the  custody  and  control  of  Lady 
Elizabeth  Moore,  and  placed  ad  interim  at  a  private 
school  until  the  joint  petition  aforesaid  should  be  dis- 
posed o£" 

On  the  same  14th  November  1860  Lady  Elizabeth  LMyHtoyh 
Moore  lodged  answers  to  the  petition  aforesaid  of  the  SJi^taSS^w 
Tutor-at-Uw.  i^Na..i8«.  ' 

On  the  same  14th  November  1860  Lady  Elizabeth  SS,?^^ 
Moore  also  lodged  answers  to  the  joint  petition  afore-  o^Si^MtioD, 
said  presented  to  the  Court  of  Session  on  the  13th 
July  1860,  by  which  answers  her  Ladyship  affirmed, 
inter  cdia,  that — 

"  She  did  not  feel  herself  at  liberty  to  take  any  step  without 
the  authority  of  the  Court  (meaning  thereby  the  Court  of  Session) ; 
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QvSSiuSSa.  ^*  ^^  ventured  to  suggest  for  consideratioii  whedier  it  was  in 
any  view  desirable  to  move  Lord  Bute  to  a  boarding  school  so 
suddenly,  and  without  the  possibility  of  the  ordinary  prepaiationB 
being  made  for  such  a  step.  And  finally,  her  Ladyship  consoled 
herself  with  the  reflection,  that  having  protected  the  infant  Marquis 
in  this  matter  hitherto,  to  the  extent  of  her  ability,  and  to  the 
effect  of  bringing  the  whole  case  under  the  cognizance  of  the  Court 
of  Session,  she  humbly  felt  that  she  had  done  her  duty." 

S?t^S5r^to         ^  *^®  ®^^  ^^^^  November  1860  the  Tutor-at-law 
Sr.^^SSSTuth  8*lso  lodged  answers  to  the  joint    petition  aforesaid, 
^'  stating  that— 

"  Having  had  occasion  maturely  to  consider  his  position  as 
Tutor-at-law  in  Scotland,  and  the  difficulties  arising  from  the 
removal  of  the  infant  Marquis  into  a  jiuisdiction  where  his  rights 
might  come  to  be  essentially  different ;  he  (the  Tutor-at-law)  had 
come  to  the  conclusion,  that  until  some  anangement  should  be 
made  whereby  the  exercise  of  these  rights  might  be  secured,  it 
was  his  duty  to  withhold  assent  from  the  prayer  of  a  petition  in- 
volving his  removal  to  England." 

The  Tutor-at-law,  however,  expressed  by  his  said 
answers,  "  his  conviction  that  a  continuance  of  any 
•control  or  custody  of  the  Marquis's  person,  on  the  part 
of  Lady  Elizabeth  Moore,  would  not  be  for  his  ad- 
vantage/' 
gjg^JJfojj^  ,  On  the  20th  November  1860  Counsel  were  heard  on 
j^sothNoT.      ii^QQQ  several  petitions  and  answers  before  the  Judges 

of  the  Second  Division  of  the  Court  of  Session. 
MtiSdfr'iS^Sfrt         On  the  21st  November  1860  an  Interlocutor  was 
^'     '  pronounced  by  the  said  Court  of  Session  (Second  Divi- 

sion), as  follows  : — 

"Edinburgh,  2l8t  November  I860.— The  Lords  having  re- 
sumed consideration  of  the  petition  for  Migor-General  Stuart, 
with  the  answers  for  Lady  Elizabeth  Moore,  and  the  answers  for 
the  Tutor-at-law,  and  heard  Counsel :  In  respect  of  the  appear- 
ance of  the  said  Tutor-at-law,  and  of  the  answers  given  in  for 
him ;  and,  in  respect  the  interests  of  the  pupil  are  now  sufficiently 
represented  and  protected  by  his  said  Tutor,  find  it  unnecessary  to 
appoint  a  Tutor  ad  litem;  before  further  answer,  allow  the 
Petitioner  a  proof  of  the  averments  in  his  petition ;  grant  dih«> 
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genoe  for  dtiog  witnesses  and  havers ;  and  commission  to  Mr.     g^o^^. 
Geoige  Moir,  advocate,  to  take  their  depositions  and  reoeive 
exhibits.    The  proof  to  be  reported  ^iMimprtmtiiii. 

John  Inolis^  I.P.D.*' 

On  the  22nd  of  November  1860  the  Tutor-ai-law  Mmuteof  tte 

Tutor.^-unr, 

presented   to   the    said    Courts   by    his    Counsel,   a  JESSS^S^iS: 
"  Minute,"  which  was  as  follows  : —  iuiSiwghrSnd 

'  Not.  ISeO. 

'*  Patton  and  Millar  for  the  TutoNat-law»  and  with  reference  to 
the  petition  at  his  instance  submitted,  for  the  approval  of  the 
Court,  the  following  arrangement  for  the  Marquis  of  Bute.  This 
amogement  to  subsist  until  the  further  Orders  of  Court.  That 
^Marquis  should  be  placed  at  Loretto  School,  near  Mussel- 
hmgh,  kept  by  the  Reverend  Thomas  Langhome,  for  the  purpose 
of  education.  That  the  charge  of  the  custody  of  the  person  of 
the  Marquis,  including  a  superintendence  of  the  arrangements 
for  his  httlth  and  comfort,  should  be  given  to  the  Earl  of  Gallo- 
way, who  should,  during  the  hoUdays  at  school,  receive  the 
Marquis  into  his  family  at  Galloway  House.  That,  in  order  to 
the  Marquis  becoming  acquainted  with  the  Earl  of  Galloway  and 
his  family,  he  should,  before  going  to  school,  reside  for  such  time 
as  the  Earl  of  Galloway  might  think  desirable  at  Galloway  House. 
Hiat,  in  the  event  of  its  appearing  to  the  Earl  of  Galloway  that 
any  change  in  reference  to  the  mode  or  place  of  education  would 
be  desirable,  he  should  bring  the  matter  under  the  notice  of  the 
Tutor-ai-law,  who  should  bring  it  before  the  Court.  The  Tutor, 
therefore,  moved  the  Court :  To  approve  of  the  nomination  of 
the  Earl  of  Galloway  as  Custodier  of  the  person  of  the  Marquis 
of  Bute,  to  grant  authority  to  the  Tutor  to  place  the  Marquis  ' 

aft  Galloway  House,  with  a  view  to  his  residence  there  for  such  time 
as  the  Eaj^l  of  Galloway  might  think  desirable,  and  thereafter 
to  place  the  said  Marquis  at  the  school  at  Loretto,  near  Mussel- 
boigh,  with  a  view  to  his  receiving  education  in  the  establishment 
of  the  Reverend  Thomas  Langhome  there." 

On  the  23rd  November  1860  the  said  Court   of  ^"JS?f!SS,Sd 
Session   (Second  Division)  pronounced  the  following  '^°^-**^' 
Interlocutor : — 

''Edinburgh,  2drd  November  I860.— The  Lords  having  heard 
Counsel  on  the  petition  for  Colonel  James  F.  D.  C.  Stuart,  Tutor* 
at-law  to  the  Marquis  of  Bute,  a  pupil,  and  answers  thereto  for 
Lady  Elizabeth  Moore,  and  separate  answers  for  Major-General 
Stoart,  and  Minute  for  the  said  Petitioner,  No.  1 7  of  Process, 
approve  of  the  arrangement  proposed  in  the  said  Minute  for  the 
custody,  residence,  and  education  of  the  pupil,  and  ordain  the 
same  to  be  carried  into  execution,  as  an  interim  arrangement, 
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subject  to  the  Aiture  Orders  of  the  Court ;  and  in  terms  thereof 
grant  authority  to  the  Petitioner  to  phice  the  person  of  the  pupil 
under  the  custody  of  the  Earl  of  Galloway  quam  primum,  with  a 
view  to  his  residence  in  the  family  of  the  said  Earl  at  Galloway 
House,  and  to  his  being  thereafter  placed  at  the  school  of  Loretto, 
near  Musselbugh,  by  the  said  Earl,  for  the  purpose  of  education, 
under  the  instruction  and  superintendence  of  the  Reverend 
Thomas  Langhome,  master  of  the  said  school ;  and  discharge  all 
persons  whatever,  during  the  subsistence  of  thi^  arrangement, 
and  until  the  Court  shall  otherwise  order,  from  interfering  with 
the  said  Earl,  or  with  the  said  Reverend  Thomas  Langhome,  in 
the  matter  of  the  custody,  residence,  and  education  of  the  said 
pupil ;  but  this  Order  and  Warrant  are  pronounced  subject  to  the 
declaration,  that  the  said  Earl  of  Galloway  shall  not,  during  the 
subsistence  of  this  arrangement,  remove  the  said  pupil,  or  sufiPer 
him  to  be  removed,  beyond  the  jurisdiction  of  the  Court,  and 
decern  and  dispense  with  reading  in  the  Minute  Book. 

John  Inglis,  I.P.D. 


Surrender  of  the 
infant  by  Lady 
EUsabeth  Moore, 
85th  Mot.  1860. 

Inflmt  committed 
to  the  care  of  the 
Earl  of  tialloiray. 


Mtaiutefbrtbe 
Tutor-at-Uw,4th 
FrtNTuary  1861. 


Infknt  Marquis 
with  the  Earl  of 
Galloway  on  the 
4th  February 
1861. 


Tutor-at-law's 
motion  to  resume 
procee^ngs  in  the 
TSiMsion. 


Court  of  2 


On  the  25tli  November  1860  Lady  Elizabeth  Moore 
surrendered  the  infant  Marquis  to  the  Tutor-at-law, 
who  committed  him  to  the  care  of  the  Earl  of  Gal- 
loway. 

On  the  4th  February  1861  the  Tutor-at-law  lodged 
in  the  said  Court  of  Session  a  "  Minute,"  referring  to 
his  petition  aforesaid  of  the  3rd  November,  and  also 
referring  to  his  "Minute"  aforesaid  of  the  22nd  No- 
vember, with  the  aforesaid  Interlocutor  following 
thereon,  of  the  23rd  November. 

The  said  "  Minute  "  of  the  4th  February  stated  that 
"  the  custody  of  the  person  of  the  said  Marquis  of 
Bute  had  been  assumed  by  the  Earl  of  Galloway,  with 
whom  the  said  Marquis  went  to  reside,  and  with  whom 
he  was  then  residing." 

The  said  "  Minute  "  of  the  4th  February  concluded 
by  moving  the  Court  of  Session — 

"  To  resume  consideration  of  his  (the  Tutor-at-law's)  petition,  and 
the  proceedings  and  interlocutory  order  following  thereon,  and 
to  give  such  further  directions,  or  to  pronounce  such  Interlocutor 
or  Order  as  to  the  said  Court  of  Session  might  seem  fit  as  to  the 
residence  of  the  pupil,  and  the  proceedings  in  the  Court  of 
Chancery  regarding  the  proposed  removal  of  the  pupil  to  England ; 
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matter  as  might  proyide  for  the  rights  and  privileges  of  the  pupil, 
ind  the  fulfilment  of  the  Orders  of  the  said  Court  in  the  cause.'' 

On  the  6th  February  1861  Lady  Elizabeth  Moore  ji^?*;.^^- 
lodged  in  the  Court  of  Session  a  "Note/'  stating,  J^^"^^*- 
among  many  other  things,  that,  by  the  death  of  Lady 
Adelaide  Augosta  Lavinia  Keith  Murray,  she  (Lady 
Elizabeth  Moore)  had  become  the  infant  Marquis's 
nearest  cognate  or  relation  on  the  mother's  side  resi- 
dent in  Scotland,  and  adding  the  expression  of  her 
desire  that  the  proceedings  in  Chancery,  which  she 
Mserted  had  been  instituted  without  *'  the  knowledge 
or  authority  "  of  the  infant  Marquis,  should  be  brought 
under  the  notice  of  the  Court  of  Session,  "  in  order 
that  the  interests  of  the  infant  Marquis  might  not  be 
prejudiced  by  proceedings  taken  elsewhere  in  his  name/' 

The  learned  Judges  of  the  Second  Division  pro- 
nounced the  following  Interlocutor : — 

Edinburgh,  7th  Februaiy  1 861 . — ^The  Lords  having  resumed  con-  interlocutor  of 
Adoration  of  the  petition  and  answers,  and  considered  the  Minute  !u>n  (Seoond  dm- 
for  the  Petitioner,  Colonel  James  Frederick  Dudley  Crichton  Stuart,  *s°6u*  Jp^^ 
No.  18  of  Process,  and  the  Note  for  Lady  Elizabeth  Moore,  >^^- 
Bespondent,  No.  21,  and  heard  Counsel,  no  appearance  being  made 
for  the  other  Respondent,  Major-General  Charles  Stuart,  to  whom 
the  said  Minute  for  the  Petitioner  has  been  duly  intimated ;  in 
respect  the  Petitioner,  as  Tntor-at-law,  has  the  sole  legal  title  and 
light  of  administering  the  Scotch  estates  of  the  Pupil,  the  Marquis 
of  Bute,  during  his  pupillarity,  and  is  also  during  the  same  period 
Tested  with  the  exclusive  right  and  charged  with  the  duty  of  pro- 
Tiding  for  the  custody,  residence,  and  education  of  the  Pupil,  sub- 
ject to  the  orders  and  directions  of  the  Court ;  and  in  respect  the 
Order  made  by  the  Interlocutor  of  23rd  November  1860,  under 
tbis  Petition,  approving  of  the  arrangements  suggested  by  the  Peti- 
tioner  for  the  custody,  residence,  and  education  of  the  Pupil, 
subsists  and  is  effectual  during  the  whole  period  of  his  pupillarity, 
unless  altered  by  subsequent  Orders  of  the  Court ;  and  in  respect 
no  grounds  have  been  stated  and  no  circumstances  have  occurred 
to  render  any  alteration  of  the  said  arrangement  necessary  or 
expedient,  ordain  the  said  Petitioner  to  take  all  necessary  steps,  so 
&r  as  this  has  not  been  done,  for  having  the  said  arrangement 
cnried  into  fuU  effect  as  a  permanent  arrangement,  to  subsist  till 
the  Pupil  attain  the  age  of  puberty;  interdict,  prohibit,  and 
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Stuart. 


J^Bun  discharge  the  Petitioner  Colonel  Stuart  and  also  the  Earl  of 
Galloway  from  removing  the  Pupil  beyond  the  jurisdiction  of  the 
Court,  and  from  permitting  or  sufEbring  any  other  person,  on  any 
ground  or  pretence  whatever,  to  remove  the  Pupil  beyond  tne 
junadiction  of  the  Court,  or  to  interfere  in  any  way  with  Ids 
custody,  residence,  and  education,  as  settled  by  the  orders  of  the 
Court :  Interdict,  prohibit,  and  discharge  the  said  Mijor-General 
Stuart,  Respondent,  and  all  other  persons  whatsoever,  from  remov- 
ing, or  aiding  or  assisting  in  removing  the  Pupil  beyond  the 
jurisdiction  of  the  Court,  and  from  interfering  in  any  way  to  pre- 
vent the  said  arrangement  for  his  custody,  residence,  and  education 
being  carried  into  full  execution :  Renew  the  Interdict  formerly 
granted  against  Loidy  Elizabeth  Moore,  Respondent :  Appoint  a 
certified  copy  of  this  Interlocutor  to  be  served  on  the  Earl  of 
Galloway,  and  frirther  appoint  the  same  to  be  intimated  to  the 
Respondent,  Mijor-Genoral  Stuart,  personally,  and  decern  and 
dispense  with  reading  in  the  Minute  Book. 

John  Inglib,  I.P.D. 

On  the  9th  of  Febnwjy  1861  the  Vice-Chancellor 

Stvxirt  issued  an  Injunction  against  the  Tutor-at-Iaw, 

restraining  him — 

"  From  further  proceeding  with  or  prosecuting  his  Petition  to 
the  Court  of  Session,  and  frY)m  instituting  or  prosecuting  any 
further  or  other  proceedings  in  Scotland  or  elsewhere  relative 
to  the  infant  Marqms,  without  the  leave  of  the  Court  of 
Chancery"  (a). 

Against  this  order  the  Tutor-at-law  appealed  to  the 

House. 

Major-General  Stuart,  by  leave  of  the  High  Court 

itonof  SecSS?t    ^^  Chancery,  also  appealed  to  the  House  against  the 

SfSrSJirtif*^*  decision  of  the   Court   of  Session,  and  did  so  in  a 

duplicate  form,  tendering  in  fisu^  two  Appeals;  his 

first  Appeal  being  against  the  aforesaid  Interlocutors 

of  the  14th  and  20th  days  of  July,  and  of  the  21st 

day  of  November  1860,  pronounced  on  his  Petition  of 

the  13th  day  of  July  1860 ;  and  his  second  Appeal 

being  against  the  Interlocutors  of  the  5th,  6th,  and 

23rd  days  of  November  1860,  and  of  the  7th  day  of 

February  1861,  pronounced  on  the   Petition  of  the 

Tutor -at-law  aforesaid  of  the  3rd  day  of  Novemb^ 

(a)  See  Appendix  to  this  Report,  N«  1. 


lli^aiwOeDenl 
Stuarti  Appeal 
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1860,^m  the  Hope  that  the  said  several  Interlocators    ^Tn  bots 

might  be  reversed  or  altered;  and  that  the  House 

would  be  pleased  to  pronounce,  or  direct  the  Court 

below  to  pronounce,  such  Interlocutor  or  Interlocutors 

as  the  Court  below  ought  to  have  pronounced,  instead 

of  the  Interlocutors  which  it  had  pronounced. 

The  Attomey^eneral  (a).    Sir  Hugh  Can/ma,  and  Appt^M^. 
Mr.  Macqweeny  in  support  of  the  Appeal 
The  true   interest  and  real  benefit  of  the  infant  cardinal  i 

at  to  ttatc 

Haiquis  have  been  overlooked  in  the  Court  of  Session.  «rf»n*nu. 
—With  reference  to  the  custody  of  infimts,  a  cardinal 
principle  had  been  laid  down  id  this  House,  namely, 
"  that  the  benefit  of  the  infant  is  the  foundation  of 
the  jurisdiction,  and  the  test  of  its  proper  exercise  ''(&). 

The  benefit  of  the  infant  in  the  present  case  re*  wh«tth«iiitar«t 
qnired  that  he  should  be  instantly  rescued  firom  the  ««»>»«<i«>*«*' 
hands  of  Lady  Elizabeth  Moore  and  instantly  restored 
to  Major-General  Stuart.     This  was  the  conviction  of  coneamntappii- 

csdon  of  the 

the  principal  members  of  the  Bute  family,  then  in  rdatjw. 
Scotland — those  most  interested  in  his  welfare — who 
concurred  in  supporting  Major-Oeneral  Stuart's  appli- 
cation. The  infant  s  nearest  relative  on  the  female 
side,  Lady  Adelaide  Augusta  Lavinia  Keith  Murray, 
with  her  husband,  Sir  William  Keith  Murray,  joined 
in  the  Petition.  The  Tutor-at-law,  his  nearest 
paternal  relative,  warmly  supported  it,  instructing  his 
Counsel  to  inform  the  Court  of  Session,  as  he  did  on 
the  19th  of  July  1860,  that— 

*'  The  wish  and  desire  of  the  Tutor-at-law  was  that  the  custody 
of  the  infant  Marquis  should  be  given  to  Mijor-General  Stuart ; 
•nd  he  was  moved  to  that  from  what  he  knew  of  Major-General 
Stuart,  and  from  the  feeling  which  the  whole  family  entertained 
with  respect  to  his  fitness  for  the  position.'^ 

(a)  Sir  Richard  Bethell. 

(b)  Per  Lord  Campbell  in  Johnstone  v.  Beattie,  10  Cla.  & 
Fmn.  122. 

c  2 
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aaS>SSar,  Instead  of  consulting  the  interest  and  studying  the 
jppeaiiir$  drgu.  benefit  of  the  infant  Marquis,  the  learned  Judges  of 
the  Court  of  Session  discussed  the  learning  of  rival 
and  hostile  jurisdictions,  announcing  the  important 
proposition  that  the  "  authority  of  the  Court  of  Ses- 
"  sion  was  no  less  supreme  in  the  kingdom  of  Scotr- 
"  land  than  that  of  the  Court  of  Chancery  was  in  the 
"  kingdom  of  England."  Having  done  this,  they 
compelled  the  Tutor-at-law  to  oppose  the  Major- 
General. 
TtaeiBihntMar.  Secondly,  the  Appellant's  Counsel  urged  that  the 
iSJ^yj^  *^  jurisdiction  of  the  Great  Seal  effectually  and  conclu- 
sively attached  on  the  10th  May  1848,  when  the  late 
Marchioness  was  appointed  guardian  of  the  infant 
Marquis's  person  by  Lord  Chancellor  Cottenham  (a), 
and  it  was  the  duty,  and  consequently  the  right,  of 
the  subsequent  Lords  Keepers  of  the  Great  Seal  to 
retain  that  custody  and  continue  that  appointment. 

A  formal  suit  is  not  necessary  to  make  a  ward  of 
Court,  as  was  erroneously  supposed  in  the  Court  of 
Session  (h), 

(a)  Suprh,  p.  5. 

(b)  Mr.  Monro,  the  Chief  Registrar  of  the  Court  of  Chancery, 
hafl  had  the  kindness  to  furnish  some  early  precedents  respecting 
the  custody  of  infants.  On  the  abolition  of  the  Court  of  Wards 
and  Liveries  this  jurisdiction  resulted  to  the  Great  Seal  in  the 
Court  of  Chancery.  Looking  over  Mr.  Monro's  precedents,  we 
find  that  infants  had  guardians  appointed  to  them,  and  were 
made  wards  of  Court,  upon  oral  application.  This  seems  to 
have  been  the  practice  in  the  seventeenth  century,  as  appears  by  the 
following  cases,  though  many  others  may  be  cited.  Thus,  on  the 
8th  of  February  1652  two  infants  named  Cowdery,  "  coming 
"  personally  into  Court,  desired  that  their  uncles  might  be  their 
"  guardians,  which  request  this  Court  held  reasonable,  and  doth 
"  order  that  they  be  assigned  guardians  to  the  said  infants 
"  accordingly." 

On  the  6th  June  1653  three  infants  asked  that  their  mother 
"  should  be  assigned  their  guardian  to  manage  their  estate,  and 
**  to  prosecute  and  defend  any  suit  on  their  behalf,  if  there  shall 
**  be  cause." 
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When  Lord  CoUenJiam  appointed  the  late  Mar- 
diioness  gaardian  of  the  infSmt  Marquis,  the  child, 
then  seven  months  old,  was  with  his  mother  at  Cardiff 

On  the  2ad  July  1653  "  Simon  Fulke,  an  infant,  appeared  in 
"  Court  with  his  mother,  and  hy  her  consent,  in  respect  his 
"  &ther  is  a  distempered  man  [suffering  from  illness],  did  choose 
"  Mr.  Qeggatt  to  be  his  guardian.  Their  Lordships  do  order 
"  that  the  said  Mr.  Cleggatt  be  assigned  guardian  of  the  sud 
"  infant  accordingly." 

On  the  6th  October  1663  the  Lords  Commissioners  of  the 
Great  Seal  were  "  informed  by  Mr.  Amherst,  being  of  Counsel  for 
"  Thomas  Gifford,  an  infant  about  the  age  of  seventeen  years,  that 
"  his  father  is  lately  dead,  and  it  is  thereupon  ordered  that  a 
"  commission  be  awarded  to  commissioners  in  the  country  to 
**  assign  a  guardian  to  the  said  infant,  such  as  he  shall  choose, 
**  to  take  care  of  his  person  and  estate,  and  to  prosecute  and 
"  defend  any  suit  in  this  Court  or  elsewhere  on  the  said  infant's 
«  behalf." 

On  the  7ih  February  1696  the  often  cited  case  of  Hampden  is 
Rcorded  as  follows:  *' Hampden  Expte,  M.R.,  7th  Feb.  1696, 
"  A.  1696,  fo.  469.  Whereas  John  Hampden,  Esq.,  late  father 
"  of  the  said  Richard  Hampden,  b  lately  dead  (showing  that  the 
"  said  Richard  Hampden  is  entitled  to  a  considerable  estate 
"  mider  a  settlement  and  the  will  of  his  grandfiftther),  and  who, 
**  (ijt,  the  infant)  is  now  about  the  age  of  seventeen  years,  and 
"  there  being  no  gruardian  or  trust^s  appointed  by  the  said  deed 
*'  of  settlement  or  will,  for  the  receipt  of  the  rents  and  profits, 
**  letting  of  leases,  or  managing  of  the  said  estate,  and  to  take 
**  care  of  the  maintenance  and  education  of  the  said  infiuit  during 
**  his  minority,  and  the  sud  infant  this  day  personally  appearing 
**  before  the  Right  Honourable  the  Master  of  the  Rolls,  and 
**  playing  that  Letitia  Hampden,  his  grandmother,  may  be 
"  assigned  his  guardian,  to  receive  the  rents  and  profits  and  to 
"  manage  his  said  estate  as  aforesaid,  and  the  said  Mrs.  L. 
"  Hampden  being  now  present,  and  willing  to  accept  the  same, 
"  his  Honour,  conceiving  it  for  the  advantage  and  benefit  of  the 
**  said  infant,  doth  order  the  same  accordingly." 

It  would  appear  from  these  and  many  other  precedents 
famished  by  Mr.  Monro,  that  the  common,  if  not  the  only  way  of 
making  an  infant  a  ward  of  Court  in  the  seventeenth  century  was 
on  oral  motion,  without  petition  or  bill.  It  is  remarkable  that  the 
case  of  Hampden,  ftrom  which  we  cite  the  order  set  out  above,  is 
described  by  Mr.  Hargrave  (2  Fonbl.  £q.  p.  228,  and  see  Mac- 
phenon  on  Infants,  p.  97),  as  being  "the  first  instance  to  be 
**  found  of  a  guardian  appointed  by  the  Chancellor  on  petition 
"  without  bill."  Mr.  Hargrave  states  he  had  this  information 
from  a  ''xespectable  gentleman  in  the  Registrar's  Office."  But  the 
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Gasila  The  goardian  of  an  in&nt  is  the  officer  of  the 
Great  Seal  appointed  to  discharge  the  duties  that  it 
has  to  provide  for  ;  and  the  death  of  the  Marchioness, 
on  the  28th  December  1859,  did  not  affect  the  Great 
Seal's  guardianship  of  the  infant.  It  continued  as 
before.  The  appointment  of  Major-General  Stuart 
and  Lady  Elizabeth  Moore  was  but  a  continuation  of 
the  original  appointment,  which  original  appoint- 
ment was  itself  anterior  to  the  service  of  the  first 
Tutor-at-law  (a) — a  service  which  took  place  when 
the  in£Euit  Marquis  was  not  in  Scotland. 

The  infant  Marquis  was  in  the  custody  of  the  Great 
Seal  when  he  accompanied  his  mother  during  her  visits 
to  Scotland.  He  was  in  the  custody  of  the  Great 
Seal  when  he  came  back  fi'om  Scotland,  and  arrived 
in  London  with  Lady  Elizabeth  Moore  on  the  23rd  of 
March  1860.  The  right  of  custody  was  not  changed 
by  the  abduction  of  the  16th  April.  The  subsequent 
detainer  in  Scotland  is  illegal  A  wrongful  act  can 
give  no  jurisdiction.    The  case  is  to  be  dealt  with 

respectable  gentleman  was  wrong;  for  the  appointment  was  made 
on  oral  motion. 

In  the  early  part  of  the  eighteenth  century  guardians  were 
appointed  on  petition.  But  when  property  was  to  be  administered, 
and  receivers  to  be  appointed,  bills  were  resorted  to.  By  a  con- 
venient doctrine  the  infant  was  held  to  become  a  ward  of  Court 
the  moment  the  bill  was  filed,  although  no  petition  was  presented 
for  the  purpose,  and  although  the  bill  was  silent  as  to  the  guardian- 
ship. Then  arose  a  curious  doctrine,  which  has  been  cherished  for 
more  than  a  century,  namely,  that  when  a  guardian  is  appointed 
on  petition  merely,  the  infant  is  not  a  ward  of  Court,  but  a  ward 
of  tiie  guardian  (see  note  to  Deave's  Practice  in  Mr.  Monro's 
possession,  p.  284).  Even  the  great  Lord  Hardwicke  gave  his 
countenance  to  this  refinement.  But  see  Lord  Chancellor  Sugden's 
Judgment  In  re  McCulloch  (Drury,  266).  And  see  also  Lord 
Chancellor  Cranworth's  Judgment  In  re  Hodge's  Settlement  (3 
Kay  &  J.  216).  Now,  however,  we  have  the  solemn  judgment 
of  the  House  in  this  Bute  case  that  the  young  Marquis  was 
to  all  intents  and  purposes  efiPectually  and  completely  made  a 
ward  of  Court  by  Lord  Cottenham's  Order  of  the  10th  May  1848, 
which  was  an  order  on  petition  only,  without  bill. 

(a)  Suprh,  p.  5. 
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jadidally^asif  Lady ElizabetbMoore bad  done  her  duty.    n»^.?SL 
In  other  words,  as  if  the  infiEuit  Marquis  had  never  jppeiiomirt  jrgu- 
been  out  of  England  since  the  10th  of  May  1848. 

Thirdly,  the  Great  Seal  in  this  case  had  authority  Tbt  Act  or  union, 
in  Scotland  (a),  the  education  of  the  infant  Marquis, 
a  British  peer  and  a  Lord  of  Parliament,  necessarily 
involving  public  oonsideratioiis,  that  is  to  say,  con<- 
siderations  which  concern  not  Scotland  alone,  but  the 
whole  United  Kingdom  (A).  The  Act  of  Union  pro- 
vides that  the  Great  Seal  shall  be  the  Seal  of  Eng- 
land in  all  matters  whatsoever,  and  shall  be  the  Seal 
of  ''  the  whole  United  Kingdom "  in  all  matters 
''  whidi  concern  the  whole  United  Elingdom.^' 

In  the  celebrated  Shaftesbury  ca8e(c)   the  Lords  ^sh«iuitii>y 
Commissioners  of  the  Great  Seal  (Sir  Joseph  JekyU, 


(a)  Tliis  propoeition,  though  advanced  in  the  printed  case  signed 
hf  Counsel,  was  abandoned  at  the  Bar  of  the  House.  At  all  events 
it  was  not  pressed.  But  it  appears  that  in  course  of  the  argument 
before  the  Court  of  Session,  the  Lord  Justice-Clerk  suggested 
that  "there  might  be  very  gnve  constitutional  questions 
lemaining  under  this  petition."  The  Marquis  of  Bute  was  a 
Peer  of  Great  Britain  and  a  Lord  of  Parliament.  Strictly 
spealung  he  was  not  a  Peer  of  Scotland^  the  well-established 
doctrine  being  that  Scotch  Peers  ceased  to  be  Scotch  Peers^ 
and  became  British  Peers  by  the  Articles  of  Union.  See  Rep.  on 
the  Dig.  of  the  Peerage,  ordered  by  the  House  of  Lords  to  be  printed 
29th  July  1822,  pp.  7-11.  Now  Lord  Redesdale  says,  in  the 
Stratiimoie  case  (4  Wils.  &  Shaw,  App.  89;  6  Paton,  658),  that 
British  Peers  "are  subject  to  the  law  of  Great  Britain,  and  not  to 
tiie  peculiar  law  of  a  particular  district."  What  the  "law  of 
Great  Britain  "  here  referred  to  is,  his  Lordship  does  not  omit  to 
explain,  for  he  says  expressly  that  the  law  of  Great  Britiun  is  the 
hw  of  England.  Now  if  the  Marquis  of  Bute,  as  a  British  Peer, 
the  progeny  of  the  British  Great  Seal,  was  subject  to  the  law  of 
England,  and  not  subject  to  the  law  of  Scotland,  the  Great  Seal, 
u  representing  the  law  of  England,  might,  it  would  seem,  have 
had  authority  in  this  matter,  even  in  Scotland.  The  point  was 
deemed  not  unfit  to  be  put  forward  in  a  case  of  so  much  novelty 
and  difficulty.  It  had  previously  been  considered  by  two  eminent 
judges  who  disagreed  in  opinion.  See  Appendix  to  this  [Report, 
Nos.  1  and  2. 

(6)  Sec  the  opinion  of  Lord  Wensleydale,  infrh,  pp.  70  and  71. 

(c)  2  Pcere  Williams,  103. 
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TBS  Bun 

OUASDIANSaiP. 

JppeBanf*  Argm- 


The  public  inte- 
iwtedinthe 
education  of  a 
Peer. 

Keaaon  why  the 
public  Is  so  in- 


public  is  I 
teretted. 


Circumstanoes  of 
the  Shaftesbury 


Principle  of  the 
order  made  in  the 
Shaftesbury  case. 


Baron  OUbert,  and  Mr.  Justice  Raymond),  in  giving- 

their  judgment,  after  commenting  on  sundry  prec^ 

dents  which  had  been  cited  to  them  affecting  private 

persons,  noticed,  as  the  distinguishing  peculiarity  of 

the  case  before  the  Court,  that  it  was  one  of  a  public 

nature,  the  Peerage  being  concerned     Said  the  Lord 

Chief  Commissioner  JehyU, — 

But  the  present  case  is  still  of  a  higher  nature,  as  it  is  the  case 
of  a  Peer  of  the  Reabn,  in  whose  education  the  public  is  interested. 

The  ground  for  the  distinction  is  given  in  the  Pur- 
beck  case  (a),  where  it  is  stated  to  be,  that  a  Peerage 
''  is  not  so  much  a  private  interest  as  a  public  right ; 
"  for  Peers  are  bom  Councillors  of  State  and  part  of 
"  a  senatory  body/'  They  are,  says  the  Report,  "  in- 
"  terested  in  each  other." 

Fourthly,  the  infant  Marquis,  if  left  in  Scotland, 
would  be  without  protection  from  the  age  of  fourteen  to 
that  of  twenty-one. — The  circumstances  of  the  Shaftes- 
bury case  suggest  topics  of  grave  reflection  in  the  present. 
The  Earl  of  Shaftesbury  had  been  induced  at  the  age 
of  fourteen,  without  the  sanction  of  his  guardian,  to 
marry  a  daughter  of  the  Earl  of  Gainsborough.  It  was 
answered,  says  Peere  Williams,  the  reporter,  that,  — 

Here  was  no  disparaprement  of  the  infant  Earl,  inasmuch  as  the 
birth  of  the  noble  Lady  whom  he  had  married,  and  also  her 
quality,  were  equal  to  those  of  her  husband,  and  she  had  the 
advantage  of  being  educated  under  the  Countess  of  Gainsborough^ 
her  mother,  a  lady  of  great  honour,  virtue,  and  quality. 

But  the  Court  resolved  that  what  constituted  the 
offence  was  the  contriving  and  effecting  of  the  mar- 
riage "without  the  consent  of  the  guardian.''  A 
sequestration  was  therefore  issued  against  the  Countess 
Dowager  of  Shaftesbury  and  against  the  Countess  of 
Gainsborough ;  and  the  infant  Earl,  though  married, 
was  ordered  to  be  forthwith  restored  to  his  guardian. 
What  became  of  his  wife  does  not  appear.  The  nuptiala 
had  probably  been  solemnized  by  a  Fleet  Parson^ 
(a)  Shower's  Cases  in  Parliament,  p.  1. 
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Now,  applying  the  principles  of  this  case  to  that  of   oiJSoiSSy. ' 
the  in£mt  Marquis  of  Bute,  what  is  his  danger,  sup-  AfpdkuiFa  Argm- 
posing  him  to  remain  in  Scotland  under  the  jurisdiction  ji^,j^b„^., 
of  the  Court  of  Session  ?    At  fourteen  years  of  age  this  ^^  *»  »«*- 
yoong  nobleman  will  become  his  own  master.    The 
control  of  the  Tutor-at-law  will  have  ceased.    New 
fonctionaries,   'Hhe  Curators/'  will  then  come   into 
being;  but  they  will  have  no  power  over  the  person 
of  the  Marquis  ;  their  duties  will  be  exclusively  con- 
fined to  the  care  of  the  minor's  property  and  estates. 
If  the  mischief  of  improvident  disparaging  connexions 
is  great  in  all  cases,  it  is  more  than  ordinarily  disas- 
trous and  lamentable  when  a  member  of  the  Peerage 
is  the  victim.     This  was  the  express  ground  of  the 
decision  in  the  Shaftesbury  case. 

No  restrictions  upon  matrimony  exist  in  Scotland.  J£gJy^J5Jl^£;„ 
A  noble  and  learned  Lord  (master  of  aU  knowledge),  in  '**  scotumd.. 
a  Conmuttee  of  this  House  on  the  subject  of  Scotch 
marriages,  put  the  following  question  to  the  Lord 
JusHce-Generalj  head  of  the  Scotch  law,  then  Lord 
Advocate,  a  witness  examined : — 

"  Suppoee  a  young  noblemaD  of  fourteen  is  trepanned  into  a 
maniage  by  a  woman  of  bad  character,  of  tbirty  or  thirty-five,  and 
he  says,  in  auch  a  way  that  it  can  be  proved,  '  I  take  you  for  my 
vife/  and  she  says,  '  I  take  you  for  my  husband  at  this  moment/ 
—would  that  be  a  valid  marriage,  and  carry  a  dukedom  and 
laige  estates  to  the  issue"? 

The  Lord  Justice-GeneraTs  reply  was  in  the  aflSr- 
mative  (a). 
Therefore  the  law  and  the  Judges  of  Scotland  are  HeipieMnen  or 

VI  .  1  .     1  .    i.       1  .   1  the  Scotch  law 

alike  Without  power  to  avert  a  mischief  which  can  »ndJudgei, 
scarcely  be  called  improbable,  and  which,  once  perpe- 
trated, is  irreparable. 

(a)  Report  of  the  Lords  Select  Committee  on  Scotch  Marriages, 
Session  1844.  But  see  a  stronger  case — ^a  real  one — cited,  not  by 
the  Appellants,  but  by  the  Respondents,  below,  p.  45. 
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Q^ZuSmp.        Fifthly,  the  points  relied  upon  in  the  Court  of  Ses- 
sion were  immaterial — The  Lord  Justice-Clerk  in  the 


iiuiuiif;^ether  P^^®^*  ^Rse,  on  the  18th  of  July  1860,  said,  "We 
'^T^SSTscTtoL  should  like  to  be  informed  whether  the  Marquis  of 
Bute  is  not  a  native  Scotchman/'  His  Lordship  was 
told  that  the  Marquis  was  ''bom  in  Scotland/'  to 
which  the  learned  Judge  responded,  "  Well,  is  not  that 
being  a  native  Scotchman  ?'  The  fact  of  the  young 
Marquis's  birth  in  Scotland  is  not  disputed.  He  was 
bom  at  Mount  Stuart  House,  during  a  short  visit  of 
his  parents  to  the  Island  of  Bute.  But  he  was  very 
soon  afterwards  carried  by  them  to  Cardiff  Castle,  in 
Wales,  where,  his  father,  the  late  Marquis,  dying,  the 
unconscious  infant,  at  the  age  of  seven  months,  be- 
came at  once  a  British  Peer  and  a  Lord  of  Parliament, 
subject  to  the  law  of  England,  which  forthwith  (on 
the  10th  of  May  1 848)  placed  him  under  the  custody  of 
the  Great  Seal,  his  sole  legitimate  protector  ever  since. 
The  Marquiti  The  domidle  of  the  infant  Marquis  is  in  England, 

as  his  other's  was  before  him.    But  if  this  were  other^ 
wise,  the  regal  prerogative,  once  invoked,  must  pre- 
vail.    Domicile  is  beside  the  question. 
The  English  gaar.       Sixthly,  the  inquiries  ordered  by  the  Court  of  Ses- 
SSuJhhuSSeif    ^^^  would  havc  produced  no  result. — The  Court  of 
CMo^dLireKarded?  Sessiou  iusists  ou  the  possession  of  an  exclusive  juris- 
diction in  this  case.     It  insists  also  that  the  English 
guardian  must  prove  his  title,  for  which  piupose  a 
commission,  not  sought  by  either  party,  was  issued  by 
the  Interlocutor  of  the  21st  of  November.     Now,  it 
may  respectfully  be  asked  what  object  could  have  been 
gained  by  adducing  evidence  under  this  Commission, 
if,  after  all,  the  Scotch  law  and  the  principles  asserted 
by  the  Scotch  Court  must  predominate  ? 
All  the  material  Another  and  a  still  more  cogent  objection  to  thein- 

ftcti  already  es-  .      . 

cwStbeiow*''*      vestigation  under  the  Commission,  forced  upon  the 
Appellant  by  the  Interlocutor  of  the  21st  November, 


CASES  IN  THE  HOUSE   OP   LOBDS.  4S 

was  that  aJl  the  £m^  material  for  judgment  were    oo^tSnr. 
already  and  most  amply  established  by  what  had  Appmai^t  Jtrgm^ 
taken  place  in  the  Court  of  Session.    To  show  this,  it 
IS  only  necessary  to  direct  attention  shortly  to  the 
admissions  of  Lady  Elizabeth  Moore,  by  her  printed 
pieadings  and  by  the  speeches  of  her  learned  CoimseL 

Her  Ladyship  appeared  voluntarily  at  the  very  out-  AdmiMioiMof 
set  to  defend  herself  in  the  Court  of  Session,  and  she  ^ko<*«* 
has  ever  since  been  a  party  to  the  proceedings  there, 
uniformly  represented  by  four  learned  Counsel,  one  of 
them  the  SolicUoT-OeTheral  for  Scotland  She  con- 
fessed firom  the  first  what  she  had  done.  She  confessed 
that  she  had  been  appointed  by  the  Court  of  Chancery 
with  Major-Qeneral  Stuart  joint  guardians  of  the  in- 
fimt  Marquis's  person.  She  admitted  that  this  appoint- 
ment was  in  pursuance  of  a  testamentary  recom- 
mendation from  the  late  Marchioness.  She  admitted 
that  she  had,  in  breach  of  her  duty,  though,  as  she 
alleged,  with  good  intentions,  carried  the  infant  Mar- 
<piis  out  of  the  jurisdiction  which  had  given  her  tfa» 
only  power  she  possessed  over  him.  She  admitted  that 
she  had  by  consequence  been  removed  from  the  guar- 
dianship. She  admitted  that  her  colleague  had  been 
continued  in  that  care  of  which  she  had  herself  been 
found  unworthy ;  and,  finally,  she  acknowledged  that 
she  had  refused  to  deliver  up  the  Marquis,  although 
required  to  do  so  by  the  Order  of  the  6th  of  July, 
which  she  did  not  dispute  was  an  Order  of  the  Court 
of  Chancery. 

It  is  dear,  therefore,  that  the  Court  of  Session  ought 
to  have  made  an  immediate  **  Decree  conform,"  on 
the  20th  July  1860,  so  as  to  secure  the  restoration  of 
the  infant  Marquis,  who,  to  his  great  detriment  and 
prejudice,  had  been  kept  in  Scotland  from  the  16th  of 
April  1860  without  any  scheme  adjusted  and  adhered 
to  for  his  present  or  his  future  education. 
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Jrgmmemt, 


The  AppMl  In- 
competent* 


The  M  arqolt'f 
domlGitels  Scotch. 


Q^iSSSv.  ^'  iiowtwfcM  Palmer,  Mr.  Pottoii,  and  Mr.  /.  MiUer 
for  Lieutenant-Colonel  Stuart,  the  Scotch  Tutor-at- 
law. 

This  Appeal  is  incompetent.  If  it  is  allowed,  the 
House  will  soon  be  overwhelmed  by  a  flood  of  Scotch 
litigation.  One  Interlocutor  appealed  against  is  an 
Order  giving  Lady  Elizabeth  Moore  time  to  answer. 
But  in  fact  all  the  Orders  are  peculiarly  interlocutory, 
and  the  Judges  who  pronounced  them  were  unanimous. 
Therefore  the  Appeals  ought  to  be  dismissed  in  respect 
of  the  provisions  of  the  48  Geo.  3.  c.  161. 

The  domicile  of  the  infant  Marquis  is  a  Scotch  domi- 
cile. The  late  Marchioness  and  her  child  had  been  in 
Scotland  uninterruptedly. 

[The  Lord  Chancellor  :  I  saw  them  myself  at 
Cardiff  Castle.] 

What  the  Court  of  Session  has  done  here  is  in  pre- 
cise conformity  with  the  rules  of  the  Court  of  Chancery. 
It  would  have  been  wrong  to  grant  an  immediate 
decree  conform. 

[The  Lord  Chancellor:  There  were  no  disputed 
fe^ts.  If  the  question  of  domicile  had  been  gone  into, 
when  would  the  inquiry  end  ?  The  infant  would  have 
attained  his  majority  before  the  investigation  could 
be  concluded.] 

[Lord  Chelmsford  :  Particularly  as  the  litigation 
was  in  Scotland.] 

The  Scotch  Court       Wc  think  the  qucstiou  of  domicile  was  very  material 

Ingiiih  rule.        Evcu  assumiug  that  the  Court  of  Session  was  informed 

of  the  clandestine  manner  of  the  removal,  the  course 

taken  was  correct.    The  Court  acted  on  the  principle 

of  Johnstone  v.  Beattie  (a),  which  decided  that  a 


An  immediate  de- 
cree oonTofiB 
would  hsve  been 


(a)  10  Cla.  &  Finn.  42. 
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guardian  appointed  by  the  Court  of  a  foreign  country  ^'^^  ^^^ 
is  not  to  be  acknowledged  by  the  Courts  of  this 
country.  A  guardian's  power  is  local  The  moment 
he  leaves  his  proper  territory  his  authority  is  gone. 
In  Dawson  v.  Jay  (a),  Lord  Chancellor  CramAvorik 
refused  to  assist  an  American  guardian  who  had  come 
over  to  this  country  to  recover  his  ward.  Then  there 
is  no  ground  for  censuring  the  Court  of  Session  in 
respect  of  its  refusal  to  send  the  infant  Marquis  out  of 
its  own  jurisdiction,  especially  when  the  child  was 
already  imder  the  care  of  a  Scotch  Tutor  properly 
appointed. 

It  has  been  said  the  in&nt  might  suffer  great  injury  RightiorthechUd 
if  left  in  Scotland  till  the  age  of  fourteen,  inasmuch  as 
he  would  then  in  that  country  become  his  own  master. 
Such  might  be  an  unwise  state  of  the  law  ;  but  until 
the  Legislature  interferes,  the  law  must  be  followed. 
The  rights  of  an  infant  in  Scotland,  although  regarded 
in  England  as  dangerous  to  the  in&nt  himself, 
are  held  in  Scotland  to  constitute  most  valuable 
privileges.  Thus  a  boy  of  fourteen  and  a  girl  of 
twelve  are  freed  from  the  disabilities  of  infancy. 
To  show  this  a  remavkable  case  may  be  cited 
firom  Mr.  Fraser  s  useful  work  on  the  Personal  Bela- 
tion3(6).  A  girl  twelve  years  and  five  days  old 
having  been  placed  at  school,  determined  to  exercise 
her  rights,  and  informed  her  guardians  by  letter 
that  she  intended  to  go  abroad.  The  guardians  in 
great  alarm  applied  to  the  Court  of  Session  for  an 
bterdict  against  the  child's  leaving  the  country. 
But  the  Court  responded  that  they  had  no  con- 
trolling power  over  the  persons  of  boys  of  fourteen 
or  girls  of  twelve. 

[Lord  Cranworth  :  Do  you  mean  to  affirm  that  in 
(a)  3  De  G.,  M.,  &  G.  764.  (ft)  2  Fraser,  194. 
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TM  Buw      Sooiilaad  a  boy  of  fourteen  can  say,  "  I  won't  go  to 
school"  ?] 

However  strange  it  may  appear,  such  is  the  law  of 
Scotland,  and  the  Court  of  Session  had  no  power  to 
abrogate  that  law,  or  to  mould  it  according  to  the 
dictates  of  expediency. 

Lidy  Eiinbeth'f        Mr.  Rolt  and  Mr,  Patton  for  Lady  Elizabeth  Moore. 

-— 1^  AhlMet  the 

loitot't  benefit.  The  ruling  motive  of  Lady  Elizabeth  was  the  benefit 
of  the  infistnt,  who,  now  near  the  age  of  fourteen,  had 
feelings,  passions,  and  tastes  which  deserved  to  be  at- 
tended to.  The  English  guardian,  though  of  the  highest 
character  and  the  most  unquestionable  respectability, 
unfortunately  was  not  personally  quite  acceptable  to  the 
infant.  This  was  the  solution  of  Lady  E.  Moore's 
conduct. 

The  intent  was  not      The  Order  of  the  10th  May  1848  was  an  Order 

A  wsrd  of  Court. 

made  on  petition  merely.  It  did  not  make  the  in&nt 
a  ward  of  Court.  It  constituled  the  Marchioness 
guardian  of  the  infiuit.  But  suppose  the  guardian  to 
die,  who  was  then  to  take  care  of  the  child  ? 
.  [The  Lord  Chancellor  :  When  the  guardian  dies, 
the  Great  Seal  is  guardian.]  % 

[Lord  Chelmsford  :   The  Lord  Chancellor  makes 
a  ward  by  appointing  a  guardian.] 
The  Scotch  law  Domicile,  we  contend,  is  here  most  material,  because 

miut  be  held  right.  '  '  ^ 

the  infant  8  rights  are  so  very  different  in  the  two 
countries.  The  House  cannot  go  on  the  notion  that 
the  Scotch  law  is  wrong.  The  House  in  its  judicial 
capacity,  reviewing  a  Scotch  judgment,  must  hold  that 
the  Scotch  law  is  light.  The  question  for  examination 
is  whether  the  Interlocutors  appealed  firom  are  in  con* 
formity  with  the  Scotch  law,  not  whether  that  law  is 
or  is  not  the  perfection  of  reason. 
The  Chancery  The  Order  of  the  Court  of  Chancery,  which  the 

force  In  Scotland.    Scotch  Court  was  Bskcd  to  cnforcc,  was  the  Order  of 
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a  foreign  Court.     It  was  not  binding  in  Scotland    ooSuSSp. 
The  Scotch  Court  was  not  bound  to  endorse  it.     If 
the  Scotch  Court  chose  to  give  effect  to  it,  it  would  do 
ao  from  comity  only,  and  not  from  obligation. 


Argument. 


The   Attomey-Oeneral    replied.      The    Court    of  jppeOMU't  Eepiif, 

Chanceiy  had  appointed  the  deceased  Marchioness 

guardian  on  the  10th  May  1848,  three  weeks  before 

a  Scotch  Tutor  had  been  heard  o£     The  Court  of 

Session  therefore  ought  to  have  enforced  the  Order  of 

the  English  Court,  simply  by  reason  of  priority  of 

seism,  which  is   the   first  ground  we  stand  upon. 

Secondly,  we  say  the  Court  of  Session  ought  to  have 

gone   on    the    fraudulent    and    furtive  abstraction 

or  ravishment  of  the  ward.    The  infant's  presence 

vithin     their    jurisdiction  was    owing  to    cireum- 

stances  of  which  the  nohUe  ojfflcium  ought  not  to 

have    taken    advantage,    the    surreptitious  removal 

of  the   ward    from  ^Englajid  into    Scotland   having 

been  an  act  of   force,   deception,   disobedience,   and 

fraud.    But,  thirdly,   we  maintain  that  the   Court 

of  Session    overlooked   that  which  ought  to    have 

been  the  main  and  fir|t  topic  of  inquiry,  namely, 

the  interestf  and  benefit  of  the  infant  Marquia   Under 

an  the  circumstances  we  humbly  and  respectfully 

subjQodt  that  your  Lordships  ought  now  to  pronounce 

an  Order  to  the  following  effect,  namely : — 

That  the  Interlocutors  complained  of  be  reversed,  and  it  ap- 
pearing to  this  House  that  the  interest  of  the  infant  required  that 
he  should  be  delivered  up  to  General  Stuart  for  the  purpose  of 
his  education  being  proceeded  with  according  to  the  scheme  ap- 
proved by  the  Court  of  Chancery,  order  the  Court  oif  Session  to 
mske  an  Order  to  deliver  up  the  infant  accordingly  to  General 
Stuart,  and  direct  all  parties  to  concur  in  obtaining  such  Order, 
and  remit  the  cause  for  that  purpose. 

One  could  not  help  being  amused  with  some  of  the 
expressions  used  by  Mr.  Palmer  and  Mr.  Patton  in 
argtung  this  case,  when,  after  expatiating  on  the  de- 
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tbb  Bon      tails  of  the  law  of  Scotland  touching  the  subject  of 

GOASDIANimF.  ^  *' 

jppakmTa  a^oy.  t^^©  custody  of  iufants — details  which  on  the  face  of 
them  were  fraught  with  the  merest  unadulterated 
mischief  to  the  infants  themselves — they  seemed  to 
insist  upon  the  Marquis  of  Bute  being  detained  in 
Scotland,  in  order  that  the  Marquis  might  claim  the 
benefit  of  these  laws  as  the  privileges  of  a  Scotsman. 

[The  LoBD  Chancellor  :  Mr.  PaMon,  no  doubt, 
merely  meant  that  nothing  was  to  be  done  by  the 
Court  of  Session  contrary  to  the  law  of  Scotland.] 

The  Attomey-GeTieral:  Oh,  much  more  than  that 
The  privileges  of  Scotsmen  were  talked  of,  and  Mr. 
Bolt,  who  represented  Lady  Elizabeth  Moore,  actually 
told  your  Lordships  that  he  put  her  conduct  on  the 
ground  not  of  its  propriety  so  much  as  because  it  was 
the  wishes  of  the  dying  Marchioness,  who  had  always 
carefully  inculcated  on  this  child  the  duty  of  at  all 
all  times  standing  up  for  the  privileges  of  a  Scotsman. 
It  was  very  fortunate,  indeed,  for  a  nation  when  even 
its  bad  laws  were  counteracted  by  the  counteracting 
morals  of  the  people  themselves.  The  state  of  the 
law  of  Scotland  on  the  subject  of  infants  possessing 
property  was  most  unfortunate  ;  but  like  many  other 
defects  in  the  law  of  Scotland,  they  were  to  some 
extent  corrected  by  the  natural  and  instinctive  pru- 
dence and  orderly  habits  of  the  ^people.  What  was 
now  the  proper  thing  to  be  done,  and  which,  it  was 
to  be  hoped,  the  House  would  at  once  do,  was  to 
order  the  infant  Marquis  to  be  given  up  to  General 
Stuart,  his  English  guardian,  who  would  carry  on  Ids 
education  in  England  in  accordance  with  the  plan 
approved  by  the  Court  of  Chancery. 

Appeal  from  the         On  the  appeal  of  Colonel  Stuart  against  the  Vice- 

Court  of  Chancery.  ^^  ® 

Chandellor's  injunction  (a),  Mr.  Palmer  and  Mr.  Hob- 
(a)  See  suprh,  p.  34 ;  and  see  also  Appendix  to  this  Report. 
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houae  appeared  for  the  Appellant^  and  the  Attorney- 
General,  Mr.  Bacon,  and  Mr.  C,  T.  Simpson  for  the 
Bespondent^  the  Major-General.  The  turn,  however, 
which  the  leading  Scotch  Appeal  took  at  the  hearing, 
rendered  it  unnecessary  to  open  this  English  appeal 
as  a  separate  cause. 

Their  Lordships  at  the  close  of  the  argument  above 
aet  forth  took  time  to  consider  of  their  judgment. 

On  the  17th  May  1861  the  following  opinions  were 
delivered : — 

The  LoBD  Chancellob  : 

My  Lords,  I  think  that  this  case  mainly  depends 
upon  the  propriety  or  impropriety  of  the  Interlocutor 
of  the  Second  Division  of  the  Court  of  Session,  dated 
20th  July  1860, — ^refusing  then  to  interfere  respect- 
ing the  custody  of  the  person  of  the  infant  Marquis 
of  Bute, — and  adjourning  the  farther  consideration  of 
ihe  subject  for  four  months,  till  the  20th  of  November 
following. 

In  examining  this  question  I  beg  to  begin  by 
observing,  that,  as  to  judicial  jurisdiction,  Scotland 
and  England,  although  politically  under  the  same 
Crown,  and  under  the  supreme  sway  of  one  united 
L^^ture,  are  to  be  considered  as  independent  foreign 
countries,  unconnected  with  each  other.  This  case  is 
of  a  judicial  nature,  although  not  between  parties 
who  are  plaintiffs  and  defendants,  and  it  is  to  be 
treated  as  if  it  had  occurred  in  the  reign  of  Queen 
ElizabetL 

Tlie  third  reason  of  the  Appellant  is,  ''  because  in 
this  case  the  Great  Seal  had  authority  in  Scotland, 
ihe  education  of  the  infant  Marquis  involving  public 
considerations."  The  holder  of  the  Great  Seal  of  the 
United  Kingdom  is  Lord  Chancellor  of  Great  Britain, 
and  by  statute  he  has  important  functions  to  exercise 
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tbb  butb      in  Scotland,  such  as  the  appointment  and  dismissal 

OVAXDIAIIIBIP. 

of  magistrates,  and  sealing  ^rits  for  the  election  of 
Scotch  Peers  and  of  Members  for  Scotland  of  the 
House  of  Commons.  But  as  a  Judge  his  jurisdiction 
is  dearly  limited  to  the  realm  of  England.  Although 
Cardinal  Wolsey  was  impeached  for  having,  while 
Lord  Chancellor  of  England,  carried  the  Great  Seal  to 
Calais,  I  conceive  that  the  holder  of  the  Great  Seal 
may  now  lawfully  carry  it  into  Scotland,  and  there 
use  it  for  sealing  Scottish  or  imperial  documents 
which  ought  to  pass  under  the  Great  Seal  of  the 
United  Kingdom.  Nevertheless,  as  Judge,  he  has  no 
jurisdiction  in  Scotland  whatever.  In  this  respect 
there  is  entire  equality  and'  reciprocity  between  the 
two  divisions  of  this  island, — and  a  Decree  of  the 
Court  of  Chancery  is  not  entitled  to  more  respect  in 
Scotland  than  an  Interlocutor  of  the  Court  of  Session 
in  England. 

Nor,  as  far  as  jurisdiction  is  concerned,  does  it 
make  the  slightest  difference  that  the  ward  for  whose 
custody  this  dispute  bas  arisen  is  a  Peer ;  and  we  care 
not  whether  he  be  denominated  a  Peer  of  Scotland 
or  of  Great  Britain^  or  whether  he  be  a  peer  or  a 
peasant 

I  must  likewise  observe  that  our  view  of  the  ques- 
tion of  jurisdiction  will  not  be  influenced  by  any 
comparison  between  the  merits  of  the  law  of  Scotland 
and  the  law  of  England  respecting  minors.  If  I  deem 
it  inexpedient  that  a  boy  should  become  his  own 
master  at  fourteen,  with  the  power  of  managing  his 
property,  of  marrying  as  he  pleases,  of  making  a  will, 
and  of  conducting  his  education  according  to  his  own 
fancy,  or  entirely  neglecting  it,  I  form  my  opinion  on 
the  Interlocutor  of  20th  July  1860,  as  if  this  hazardous 
confidence  in  precocious  prudence  were  to  be  attri- 
buted to  the  law  of  England,  and  the  law  of  Scotland 
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Babjeoted  orplians  to  the  control  of  a  guardian  till    ^J^^f^ 
they  reach  the  mature  age  of  twenty-one.  Xtfrtf  i 

But  it  is  material  that  I  should  now  state  the  fiftcts 
and  proceedings  which  were  before  the  Court  of  Ses- 
rion  on  the  20th  of  July  1860,  and  on  which  it  was 
their  duty  to  adjudicate. 

The  late  Marquis  of  Bute  having  died  at  Cardiff  in 
Glamorganshire,  on  the  18th  of  March  1848,  without 
having  named  any  guardian  for  his  son,  then  an  infant 
six  months  old,  on  the  3rd  of  May  1848  a  petition  was 
presented  to  Lord  Chancellor  OottenJuim  by  the 
Mardiioness  of  Bute,  then  in  England  with  her  child, 
ihat  she  might  be  appointed  his  guardian.  Lord 
Chancellor  CottenhaTO,  in  the  exercise  of  his  unques- 
tionable jurisdiction,  by  an  Order  bearing  date  10th 
May  1848,  reciting  the  petition,  and  that  all  parties 
concerned  had  attended  Ids  Lordship,  indudiAg 
Counsel  representing  Lord  James  Stuart,  the  nearest 
male  relation  of  the  infant,  and  the  executors  of 
the  late  Marquis,  ordered,  ^that  Sophia  Frederics 
Cfaiisfcina  Marchioness  of  Bute  be  appointed  guardian 
to  the  infiuit  during  his  minority  or  until  further 
Order  of  this  Court/' 

She  was  thereby  lawfiilly  constituted  custodier  of 
the  person  of  the  infant  till  he  should  reach  the  age 
of  twenty-one  years.  All  parties  consented  and  were 
aatisBed. 

On  the  30th  of  May  1848  Lord  James  Stuart,  as 
nearest  agnate,  was  appointed ''  tutor  dative  "  in  Scot- 
land, to  manage  the  property  in  Scotland,  without 
any  contemplated  interference  with  the  guardianship 
of  the  Marchioness  under  the  authority  of  the  Court 
of  Chancery.  Accordingly,  without  any  question  or 
mterference  from  any  quarter,  she  acted  as  custodier 
of  the  in&nt  and  his  sole  guardian,  residing  with 
him  sometimes  in  England,  sometimes  in  Scotland, 
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TSB  BuTfl'      and  superintending  the  management  of  his  property 
LardOuHusuhi'g  ^  England  to  the  amount  of  75.000Z.   a  year  till 
her  death,  which  occurred  on  the  28th  of  December 
1869  (a). 

By  her  will  she  had  expressed  a  strong  desire  that 
the  Court  of  Chancery  in  England  would  appoint  as 
guardians  of  her  infant  son  Major-General  Stuart,  Sir 
Francis  Gilbert,  and  Lady  Elizabeth  Moore.  Sir 
Francis  Gilbert  was  then  resident  abroad  in  a  diplo- 
matic capacity.  But  on  7th  February  1860,  on  a 
petition  in  the  name  of  the  infant  Marquis,  presented 
by  "  Lady  Elizabeth  Moore,  his  next  friend,"  it  was 
ordered  by  Vice-Chancellor  Stuart,  representiug  the 
Lord  High  Chancellor,  "that  Charles  Stuart,  of 
Hubbome  Lodge,  in  the  county  of  Hants,  and  th^ 
said  Elizabeth  Ann  Moore  be  appointed  guardians  of 
the  person  of  the  said  infant  during  his  minority,  or 
until  the  further  Order  of  this  Court."  The  infant 
having  been  duly  constituted  a  ward  of  the  Court  of 
Chancery,  and  the  guardian  first  appointed  to  him 
being  dead,  there  can  be  no  doubt  of  the  authority  of 
the  Court  of  Chancery  to  appoint  other  guardians  in 
her  stead ;  and  General  Stuart  and  Lady  Elizabeth 
Moore  were,  m  loco  parentis,  the  lawful  custodiers  of 
his  person  till  he  should,  reach  twenty-one,  or  the 
Court  should  otherwise  order. 

The  infant  was  then  under  the  separate  care  of 
Lady  Elizabeth  Moore,  the  very  dear  friend  of  his 
mother.  He  had  been  most  tenderly  reared,  and  he 
gave  promise  of  considerable  intellectual  capacity  as 
well  as  of  good  disposition ;  but  his  education  had 
been  sadly  neglected,  and  it  was  reckoned  highly 
desirable  that  he  should  be  speedily  sent  to  a  public 
school  in  England. 

(a)  It  did  not  appear  that  the  Marchioness  interfered  with  the 
estates. 
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Lady  Elizabeth  Moore^  always  acting  jfrom  kind-  q^JSSJf. 
ness  and  disinterested  motiveSy  although  afterwards  Lard  akmeeaor»M 
most  indiscreetly,  at  first  was  willing  to  concur  in 
tiiis  purpose,  and  to  leave  the  boy  to  the  management 
of  General  Stuart.  Haying  him  with  her  at  Mount- 
staart  House  in  the  Isle  of  Bute,  on  the  11th  of 
February  I860,  she  wrote  to  General  Stuart,  ''mine 
is  after  all  merely  a  nominal  guardianship ;  the  duties 
and  difficulties  of  such  an  important  post  naturally 
deTolve  upon  a  man.  It  affords  me  great  satisfaction 
that  my  young  cousin  has  a  guardian  good  and  wise, 
and  experienced  in  the  world  like  Qeneral  Stuart/' 

On  the  14th  of  February  Qeneral  Stuart  wrote 
back  to  her,  •*  Vice-Chancellor  Stuart  was  decidedly 
of  opinion  that  Bute  should  be  brought  at  once  away 
from  his  island  and  mix  with  other  boys,  in  short, 
that  he  should  enter  on  a  boy's  world  like  his  con- 
temporaries. He  had  formed  this  opinion  before  I 
had  had  any  communication  with  him,  but  I  did  then 
teQ  him  that  the  boy  had  lived  with  a  nurse  until  the 
present  time,  that  the  woman  was  still  with  him,  and 
that  I  did  think  the  time  was  come  to  separate  him 
finom  her  altogether.  The  Vice-ChanceUar  desires  to 
have  a  general  scheme  of  education  proposed  by  the 
guardians,  and  laid  before  him.  I  informed  him  that 
our  ward,  though  precocious  in  intellect,  and  in  some 
respects  in  general  information,  is  very  backward  in 
Latin,  and  quite  ignorant  of  Greek,  and,  what  is 
perha{»  worse,  that  he  knows  nothing  of  French.  I 
therefore  suggested  that  he  should  come  to  my  house 
at  once,  where  I  could  best  judge  of  his  tutor's  suit- 
ableness for  his  post.  The  scheme  which  I  laid  in 
rough  before  the  Vice-chancellor  met  with  his  un- 
qualified approval,  but  before  it  is  finally  submitted 
to  the  Court  I  shall  of  course  wish  to  know  what  you 
think  of  my  suggestions/* 
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TtaBoTE  The  following  was  her  most  praiseworthy  answer, 

Lord  OMceOor't  '*  I  ^^  quite  ready  to  give  up  the  boy  whenever  you 
like  to  claim  him.  I  believe  the  changes  you  contem- 
plate making  are  likely  to  be  highly  advantageous  to 
him  in  every  respecf 

General  Stuart  accordingly  repaired  to  the  Isle  of 
Bute  to  receive  the  boy.  Lady  Elizabeth  refused  then 
to  part  with  him,  and  entreated  that  he  might  be  left 
with  her  for  a  short  time,  she  undertaking  to  come 
with  him  herself  to  London,  and  there  to  surrender 
him.  General  Stuart  too  easily  consented  to  this 
arrangement.  - 

She  actually  did  bring  the  boy  to  London.  While  at 
Newcastle,  on  her  journey  to  the  south,  she  wrote  to 
General  Stuart,  *^  after  Monday  next  I  think  of  pro- 
posing to  take  Bute  to  Hubbome,  at  any  time  that 
may  best  suit  your  arrangements ;"  and  a  few  days 
after  her  arrival  in  London  she  wrote  to  General 
Stuart,  ''there  are  still  some  visits  Bute  must  pay 
us.  I  propose  taking  Bute  to  Hubbome  any  time 
that  is  quite  convenient  to  you,  on  or  after  Wednes- 
day next.** 

General  Stuart  wrote  back  appointing  Friday, 
March  30th. 

A  delay  arose  on  account  of  the  alleged  indisposi- 
tion of  the  young  Marquis^  although  General  Stuart 
had  "  deeply  lamented  the  loss  of  several  weeks  to  a 
boy  so  backward  in  his  education.'' 

A  complete  change  had  now  come  over  the  mind  of 
Lady  Elizabeth,  and  she  had  formed  the  resolution  of 
keeping  the  poor  ill-used  boy  entirely  to  herself  and 
the  nurse.  On  the  2nd  of  April  she  wrote  to  General 
Stuart  in  the  following  alarming  strain :  "  Much  has 
passed  in  my  mind  on  the  subject  of  your  plans  with 
respect  to  Bute.  I  find  he  contemplates  leaving  me 
with  alarm,  and  is  so  unhappy  about  it  that  I  cannot 
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but  feel  it  is  a  step  which  oueht  not  to  be  directly    ^td  Bon 
taken  without  any  actual  necessity.     I  think  you  will  i^g  akmeeuor'* 
feel  that  Bute  himself  ought  to  be  consulted  before  we 
decide  on  what  is  so  material  to  his  future  prospect& 
I  tiierefore  feel  the  absolute  necessity  of  my  entirely 
giving  up  my  intended  visit  to  Hubbome/' 

In  General  Stuart's  answer,  on  3rd  April,  he  writes, 
"  You  say  thoU  Bute  hvmsdf  ought  to  he  consulted,  a 
point  on  which  I  regret  to  be  compelled  to  differ  with 
you  entirely.  K  a  child  is  to  be  a  fit  judge  of  such 
matters^  why  should  he  have  a  guardian  at  all  ?  I 
propose  to  submit  to  the  Vice-ChcmceUor  that  the 
present  unsettled  state  of  things  is  most  injurious  to 
fiuie;  that  he  should  learn  at  once  whom  he  is  to 
belong  to  and  be  guided  by  during  his  minority  ;  and 
that,  if  my  house  is  to  be  his  home,  it  is  absolutely 
necessary  that  he  should  come  to  it  at  once.  He  cer- 
tainly did  not  appear  to  contemplate  the  idea  with  any 
alarm  a  month  ago.  Had  I  not,  in  deference  to  your 
wishes,  abandoned  my  intention  of  bringing  him  away 
witii  me  firom  Mountstuart,  this  alarm  perhaps  would 
never  have  existed,  or,  at  all  events,  have  long  since 
eaded,  and  he  would  ere  this  have  been  reconciled 
to  the  change,  and  peaceful  and  happy  with  me/' 

On  the  5th  of  April  she  wrote  back  that,  as  they 
differed,  the  Vice-OlumceUor  ought  to  decide  between 
them;  and  next  day  he  gave  her  notice  that  he 
should  take  the  necessary  steps  for  that  purpose. 

General  Stuart  accordingly  called  in  professional 
aid,  and  himself  saw  the  Vice-Chancellor  on  the 
subject 

Lady  Elizabeth,  to  &vour  the  stratagem  she  had 
now  formed,  for  a  time  gave  reason  to  believe  that 
she  entirely  concurred  in  this  course  ;  for  on  the  16th 
of  April  she  presented  a  petition  to  the  Lord 
OhamUor,  as  "next  friend"  of  the' infant,  joining 
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Q^uSma.    *^®  name  of  General'  Stuart  as  a  Petitioner,  and 

Lord  ckMceUor'3  praying  ''  That  a  scheme  shoiild  be  settled  for  the 

education  and  maintenance  of  the  in£uit/' 

On  the  20th  of  April  an  Order  was  made  for  such 
a  scheme,  Lady  Elizabeth  appearing  by  Counsel ,  and 
consenting  to  the  order. 

But  in  the  meantime  she  had  clandestinely  and 
furtively  and  fraudulently  removed  the  infent  from 
the  jurisdiction  of  the  Court  of  Chancery,  and  was 
prepared  to  set  the  Court  of  Chancery  at  defiance. 
In  the  evening  of  the  same  16th  of  April  she  had 
carried  the  infant  with  her  to  the  railway  station  at 
King  s  Cross  ;  notwithstanding  his  supposed  indis- 
position, had  conducted  him  by  rail  under  the  doud 
of  night  from  London  across  the  Border  between 
England  and  Scotland,  and  next  morning  had 
deposited  him  at  the  Granton  Hotel  near  Edinburgh. 

A  "scheme,"  nevertheless,  was  proposed,  and  on 
the  11th  of  May  was  regularly  approved  of  by  the 
Vice-Chancdl<yi\  directing  {inter  alia)  as  follows : 

"The*infant  Marquis,  together  with  a  tutor,  is  to 
reside  with  his  guardian,  the  said  Charles  Stuart,  or 
where  the  said  Charles  Stuart  shall  consider  proper, 
till  the  end  of  the  month  of  August  1860 ;  and  he 
is  then  to  be  sent  to  a  proper  private  school,  and  on 
his  attaining  the  age  of  fourteen  years  he  is  to  be 
sent  with  a  private  tutor  to  Eton  or  Harrow,  as  his 
guardians  the  said  Charles  Stuart  and  Lady  Elizabeth 
Ann  Moore  may  determine.  Necessary  and  proper 
establishments  at  Cardiff  Castle  in  South  Wales, 
and  Mountstuart  in  the  Island  of  Bute  are  to  be 
kept  up  for  the  occasional  residence  of  the  infant 
Marquis/' 

General  Stuart  forthwith  proceeded  to  Edinburgh 
to  reclaim  his  ward.  On  the  21st  June  a  copy  of 
this  order  was  personally  served  on  Lady  Elizabeth 
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Moore,  and  she  was  required  to  deliver  up  the  ward    ooJS,22£ 
to  General  Stuart^  but  she  absolutely  refused  to  do  sa 

In  consequence  of  her  misconduct  a  sait  was  com- 
menced in  the  Court  of  Chancery  in  the  name  of 
Lord  Harrowby  as  next  friend  of  the  infant;  and  on 
the  20th  of  June  a  petition  was  presented  to  the 
Lard  Chancellor,  praying  that  Lady  Elizabeth  Moore 
might  be  ordered  to  deliyer  up  the  ward  to  General 
Stuart,  and  that  she  might  be  discharged  from  the 
guardianship. 

This  petition  was  personally  served  upon  her  at 
Edinburgh,  where  she  still  retained  the  child  in  her 
custody. 

On  the  6th  of  July  an  Order  was  made  by  the 
Court  of  Chancery  under  the  Great  Seal,  "  That  Lady 
Elizabeth  Moore  should  on  or  before  the  13th  day  of 
July  1860  deliver  up  the  infant  Marquis  to  Major- 
Genend  Stuart,  to  the  intent  that  he  might  reside 
with  him,  or  where  he  (the  Major-General)  should 
consider  proper,  in  conformity  with  the  scheme ;  and 
it  was  further  ordered  that  Lady  Elizabeth  Moore 
should  be  discharged  from  being  a  guardian  of  the 
person  of  the  infant  Marquis;  that  Major-General 
Stuart  should  be  continued  as  such  guardian,  and 
that  he  should  be  authorized  to  take  all  necessary 
steps  (if  any)  according  to  the  law  of  Scotland  for 
having  the  Marquis  delivered  up  to  him/' 

Next  day  this  Order  was  personally  served  on  Lady 
Elizabeth  Moore.  General  Stuart,  still  wishing  to 
treat  her  with  courtesy,  requested  an  interview  with 
her.  This  she  positively  declined.  He  then  called 
at  the  hotel  where  she  kept  the  boy  in  close  custody ; 
but  he  could  not  gain  access  either  to  the  one  or  to 
the  other. 
Now  began  the  judicial  proceedings  iu  Scotland 

which  have  given  rise  to  this  Appeal. 
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obSi£S?iF.  ^^  *^®  ^^^  ^^  ^^^  ^  petition,  setting  forth  the 
Lord  Stmeeuof's  ^^  o^  the  caso,  was  presented  to  the  Court  of 
Session  by  General  Stuart  and  Lady  Adelaide  Keith 
Murray,  the  next  cognate  relation  of  the  iufSetnt  in 
Scotland,  praying  the  Court  "  to  order  the  said  Lady 
''  Elizabeth  Moore  forthwith  to  deliver  up  the  said 
**  infant  Marquis  of  Bute  to  the  Petitioner,  the  said 
''  Charles  Stuart,  in  conformity  with  the  said  Order  of 
"  the  Court  of  Chancery,  and,  if  necessary,  to  grant 
**  warrant  to  the  Petitioner,  the  said  Charles  Stuart^ 
*'  or  to  such  other  person  as  the  said  Court  of  Session 
"  might  appoint  for  that  purpose,  to  remove  the  said 
**  Marquis  of  Bute  from  the  custody  of  the  said  Lady 
**  Elizabeth  Moore,  and  to  take  or  deliver  him  into 
**  the  charge  of  the  Petitioner,  the  said  Charles  Stuart, 
*'  or  to  grant  such  other  orders  or  warrants  as  to  the 
'*  said  Court  of  Session  should  seem  proper." 

On  the  18th,  19th,  and  20th  days  of  July  1860  this 
case  came  on  to  be  solemnly  heard  by  the  Judges  of 
the  Second  Division  of  the  Court  of  Session.  There 
has  been  laid  before  us  a  full  account,  taken  by  short- 
hand writers,  and  allowed  to  be  accurate,  of  all  that 
was  said  during  these  three  days  at  the  Bar  and  from 
the  Bench. 

I  am  grieved  to  say,  my  Lords,  that  I  can  by  no 
means  read  this  account,  and  the  Interlocutor  at  last 
pronounced,  with  the  satisfaction  and  the  pride  gene* 
rally  excited  in  my  mind  when  I  am  called  upon 
to  examine  the  judicial  proceedings  of  my  native 
country. 

Tins  was  a  case,  if  ever  there  was  one,  requiring 
feetinum  remediv/m.  No  fact  at  all  material  was  in 
dispute.  Indeed,  Lady  Elizabeth  Moore's  Counsel^  not 
controverting  the  facts  relied  upon  by  the  Petitioners, 
boldly,  in  the  just  discharge  of  his  duty,  contended, 
that  although    she    had  been  discharged  from  the 
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guardianship  by  the  Court  of  Chajxcery,  and  although  oSSiSSSr- 
flhe  had  no  longer  any  right  to  the  custody  of  the  j,ord  ai^eeo^s 
ward,  hw  custody  of  him  ought  not  to  be  disturbed, 
and  the  ward  ought  not  to  be  delivered  up  to  the 
guardian  from  whom  he  had  been  clandestinely  and 
imrtiyely  and  firaudulently  taken,  in  contempt  of  the 
Supreme  Court  of  a  foreign  country  having  indisputable 
jurisdiction  to  appoint  the  guardian. 

The  Judges  asked  for  a  precedent  for  such  an  Order 
as  was  prayed,  without  suggesting  that  since  the  in- 
stitution of  the  Court  of  Session  there  ever  had  been 
an  instance  of  such  a  ravishment  of  T^ard,  or  of  a 
ward  so  brought  into  Scotland,  and  so  reclaimed. 

The  Judges  talked  of  the  Petitioners  being  disen- 
titled to  the  relief  claimed  on  account  of  the  length  ' 
of  time  the  child  had  been  in  Scotland, — their  Lord- 
ships not  considering  how  slowly  litigation  may  some- 
times proceed  in  Scotland,  and  forgetting  that  General 
Stuart,  having  made  fresh  pursuit  after  the  fugitives, 
had  done  all  in  hb  power  to  obtain  speedy  ^dress  in 
that  country  (a). 

The  Judges  likewise  relied  much  on  the  objection, 
that  the  Orders  of  the  Court  of  Chancery  were  not 
sufficiently  authenticated,  although  their  authenticity 
had  not  been  seriously  questioned,  although  a  dis* 
pute  about  the  custody  of  a  ward  be  a  proceeding 
in  which  technical  forms  are  not  strictly  observed, 
although  reasonable  evidence  of  the  authenticity  of 
the  Orders  had  been  given,  and  although  an  offer  was 
made  to  send  by  telegraph  for  the  desiderated  proo^ 
which  in  24  hours  might  have  been  regularly  laid 
before  the  Courts 

•Finally, — knowing  that  Lady  Elizabeth  Moore  had 
broken  her  word  and  betrayed  her  duty  by  her  flight 

(o)  See  the  Report  in  the  Second  Series  and  Scottish  Jurist. 
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QvMuSSap.  -^^  London  to  Edinburgh  with  the  ward  of  Chan- 
£ofti  qtoMg£fer«t  oeiy,  and  that  it  was  of  vital  importance  to  the 
wel&re  of  the  ward  that  he  should  as  soon  as  possible 
be  under  the  management  of  General  Stuart,  and  be 
sent  to  a  public  school,  instead  of  remaining  under 
the  tutelage  of  a  nurse,  the  Court  refused  altogether 
to  interfere  with  the  custody  of  the  ward ;  and,  re- 
quiring an  answer  where  no  fact  was  disputed,  they 
'^  superseded  consideration  of  the  petition  till  the 
"  third  sederunt  day  in  November  next,"  being  the 
20th  of  November,  thus  creating  a  delay  of  four 
months,  from  which  most  serious  detriment  inevitably 
must  arise  to  the  unfortunate  ward. 

The  Court  of  Session  had  undoubted  jurisdiction 
over  the  case.  By  their  nobile  ojfficium  conferred 
upon  them  by  their  Sovereign  as  parens  patrice,  it  is 
their  duty  to  take  care  of  all  infants  who  require  their 
protection,  whether  domiciled  in  Scotland  or  not* 
But  I  venture  to  repeat,  what  I  laid  down  for  law  in 
this  House  near  twenty  years  ago,  "  that  the  benefit 
''  of  the  infant  is  the  foimdation  of  the  jurisdiction, 
"  and  the  test  of  its  proper  exercise  "  (a).  Can  any 
human  being  doubt  that  on  the  20th  of  July  1860  it 
would  have  been  for  the  benefit  of  the  infant  Marquis 
of  Bute  that  he  should  be  taken  from  the  custody  of 

(a)  It  seems  to  be  the  leading  doctrine  in  all  countries  to  consult 
the  good  of  the  children.  Thus  M.  Demolombe,  after  a  reviewal 
of  the  French  authorities,  arrives  at  the  conclusion  that  the  whole 
matter  is  in  the  discretion  of  the  Court,  having  regard  to  the 
interests  of  the  children;  his  expression  being  Les  tribunaum 
amseraient,  mivant  les  cas,  pour  leplus  grand  avantage  des  enfarUs 
(Du  Mariage,  613).  And  Mr.  Bishop  goes  on  the  same  ground. 
"The  Court,"  he  tells  us,  "will  look  into  the  circumstances,  and 
make  such  order  as  the  good  of  the  children  requires"  (Bishop- on 
Marr.  and  Div.  §  637).  '*  Consequently  the  interests  of  the  children 
are  to  overshadow  aU  other  interests,  in  that  picture  of  things 
whence  the  Judge  is  to  draw  his  decision  of  the  question  of  their 
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lAdy  Elizabeth  Moore  and  the  nurse,  and  sent  to  a    qoa»oiaiim»^ 
public  school^  under  the  Buperintendence  of  General  Lord  a»meeuc^*t 
Stuart,  who  had  been  selected  as  guardian,  with  the 
consent  of  the  whole  Bute  fiEimilj,  and  whom  Lady 
Elizabeth  herself  had  described  as  so  peculiarly  well 
qualified  to  act  as  guardian  to  a  young  nobleman. 

The  refusal  to  interfere  is  rested  on  the  decision  of 
this  House  in  Johnstone  v.  Beattie ;  and  I  do  sin- 
cerely believe  that  this  decision  was  the  true  cause 
why  this  Court  refused  to  interfere.  I  regret  that 
decision,  and  I  must  confess  that  in  some  of  the  pro- 
ceedings in  that  case,  and  in  the  language  of  some 
members  of  your  Lordships'  House  who  took  part  in 
that  decision,  there  was  ground  for  the  Scotch  Judges 
^prehending  that  the  Court  of  Chancery  was  en- 
croaching on  their  jurisdiction.  The  application  for 
English  guardians  there  made  was  certainly  with  an 
intention  which  the  parties  making  it  entertained  to 
supersede  the  Scotch  guardians,  who  had  been  duly 
appointed  to  the  female  child  in  Scotland  under  her 
&ther's  will, — she  being  domiciled  in  Scotland, — being 
in  England  only  for  a  temporary  purpose, — ^having 
knded  estates  in  Scotland, — having  no  property  what- 
ever in  England, — there  being  a  prayer  in  the  bill 
for  appointing  English  guardians,  so  that  the  Scotch 
guardians  should  account  to  them, — and  there  being 

eastody  "  (§641).  Children  are  favourites  of  Courts  of  Justice 
(I  Bteck.  475).  Accordingly  where  infants  are  concerned  the 
Cout  of  Chancery  receives  information  from  all  quarters,  whether 
from  relatives  or  from  strangers,  and  whether  upon  oath  or  with- 
out oath.  Forms  and  technicalities,  too,  are  disregarded,  hecause 
infimts  are  helpless,  unprotected,  unrepresented.  Thus  in  De 
MmmevOle  v.  De  Mamemlle  (10  Yes.  59)  Lord  Eldon  said,  <'  It 
has  heen  truly  observed,  that  the  petition  being  presented  upon 
the  part  of  an  infant,  the  Court  will  do  what  is  for  the  benefit  of 
the  infant  without  regard  to  the  prayer."  Again,  in  the  same 
case.  Lord  Eldon  adds,  "  I  can  look  to  all  these  circumstances 
only  as  relating  to  the  simple  consideration  what  is  fit  to  be  done 
vi&  the  person  of  the  child." 
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•oSSiSSf.  ^^  suggestion  that  the  Scotch  guardians  had  in  any 
urd^jctoor't  Tospect  misconducted  themselves,  or  were  in  any  re- 
spect incompetent  to  take  charge  of  her  education. 
But  all  that  can  be  considered  as  judicially  decided 
by  the  House  was,  that  if  there  be  a  foreign  child  in 
England,  with  guardians  duly  appointed  in  the  child's 
own  country,  the  Court  of  Chancery  may,  without 
any  previous  inquiry  whether  the  appointment  of 
other  guardians  in  England  is  or  is  not  necessary  and 
would  or  would  not  be  beneficial  for  the  child,  make 
an  Order  for  the  appointment  of  English  guardians. 
Allowing  the  jurisdiction  of  the  Court  of  Chancery,  I 
thought  that  it  was  not  properly  exercised  for  the 
good  of  the  infant,  and  that  such  an  exercise  of  it  was 
a  dangerous  precedent  for  the  appointment  of  guar- 
dians to  any  foreign  child  residing  casually  in  England 
for  health,  education,  or  amusement,  the  necessary 
consequence  of  which  is  that  the  ward,  till  reaching 
the  age  of  twenty-one,  cannot  leave  the  realm  of  Eng- 
land without  leave  of  the  Court  of  Chancery.  But 
the  House  did  not  decide,  and  no  member  of  the 
House  said^  that  foreign  guardians  are  to  be  entirely 
ignored,  or  laid  down  anything  to  countenance  the 
notion  that  a  guardian  who  has  been  duly  appointed 
in  a  foreign  coimtry,  and  who  comes  into  England  or 
Scotland  to  reclaim  a  ward  stealthily  carried  away 
jGrom  him,  is  to  be  treated  as  a  stranger  and  an  in- 
truder. On  the  contrary,  an  alien  father,  whose  child 
had  been  so  carried  away  from  him  and  brought  into 
England,  would  undoubtedly  have  the  child  restored 
to  him  in  England  by  a  writ  of  Habeas  Corpus,  and 
I  believe  that  the  same  remedy  could  be  afforded  to  a 
foreign  guardian  standing  i/n  loco  parentis  on  the 
ravishment  of  his  ward. 

Lord  Langdale,  who  was  one  of  the  Lords  who 
concurred  in  the  judgment  of  the  House  in  Johnstone 
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y.  Beattie,  said,  "If  it    should  unliappily  become    oo*mpL 

necessary  to  call  upon  the  Courts  of  the  two  countries   Lora^meeotr^t 

to  exercise  their  powers,  I  know  of  nothing  which 

would  render  it  impracticable  for  the  English  Court 

of  Chancery  to  order  the  guardian  resident  in  England 

to  deliver  up  the  infant  to  the  guardian  resident  in 

Scotland.    And  why  should  we  doubt  that  the  Scotch 

Courts  would  consider  beneficial  to  the  infSant  the 

same  course  of  management  which  upon  evident  con- 

dderation  had  been  approved  by  the  English  Court 

of  Chancery ;  and,  if  necessary,  order  the  guardian 

resident  in  Scotland,  being  the  tutor  or  curator  there^ 

to  deliver  up  the  infant  to  the  guardian  resident  in 

England  ?    I  cannot  anticipate  differences  of  opinion, 

or  that  either  of  the  Courts  would  have  any  difficulty 

in  directing  that  which  would  be  most  beneficial  to 

the  infmt.     It  is  not  reasonable  to  suppose  that  the 

Courts  of  the  two  countries  would  conflict  in  such  a 

matter.    If  difficulties  should  occur,  they  must  be  met 

ss  they  best  may,  by  adopting  that  course  which, 

under  the  circumstances,  shall  appear  to  be  for  the 

benefit  of  the  infSant." 

I  must  use  the  fireedom  to  observe,  that  whatever 
opinion  the  Scotch  Judges  may  justly  form  of  the 
decision  of  this  House  in  Johnstone  v.  Beattie,  they 
would  have  acted  with  more  dignity  and  more  mag- 
nanimously as  well  as  more  judicially,  if  they  had 
calmly  and  promptly  considered  what  was  for  the 
benefit  of  the  infant,  and  had  recollected  that  a  Court 
may  not  only  be  censured  for  exceeding  its  jurisdic- 
tion, but  for  declining  to  exercise  its  jurisdiction  for 
tbe  relief  of  a  suitor,  from  the  apprehension  that  in 
another  cause  its  jurisdiction  has  been  unjustifiably 
encroached  upon  by  another  Court. 

I  can  take  upon  myself  to  say  that  Johnstone  v. 
Beattie^  whether  properly  or  improperly  decided,  is  no 
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anthority  whatever  for  the  Interlocutor  of  the  20th  July 
appealed  against.  In  perfect  harmony  with  that  decision, 
the  order  praying  for  the  restitution  of  the  ward  to 
the  guardian  might  have  been  immediately  granted. 

Mr.  Palmer  argued  that  this  could  not  have  been 
done  till  the  domicile  of  the  in&nt  had  been  deter- 
mined ; — a  period,  from  our  experience  in  Aikman  v. 
Aikman((i)  and  other  cases,  which  very  probably  would 
not  expire  till  the  infimt  had  not  only  reached  puberty, 
according  to  the  Scottish  Law,  but  majority  accord- 
ing to  the  English.  In  truth,  however,  although  the 
domicile  of  the  infant  may  hereafter  be  very  impor- 
tant, it  was  of  no  importance  then,  and  matters  ought 
immediately  to  have  been  restored  to  the  position  in 
which  they  were  before  the  fraudulent  removaL 

There  is  only  one  other  case  which  I  think  I  am 
called  upon  to  notice, — Dawson  v.  Jay,  before  Lord 
Chancellor  CranwortL  As  at  first  stated  at  the  Bar, 
it  certainly  seemed  closely  in  point,  and  it  alarmed 
me  much ;  for  we  were  told  that  an  American  infant, 
who  had  a  guardian  regularly  appointed  by  the 
Supreme  Court  at  New  York,  having  been  fraudu- 
lently brought  to  England  against  the  will  of  the 
guardian,  Lord  Granworth  had  refused  to  interfere, 
and  would  not  order  the  infent  to  be  delivered  up  to 
the  injured  guardian.  But  the  case  being  examined, 
is  turns  out  that  the  infant  came  to  England  with  the 
entire  concurrence  of  the  guardian  originally  appointed, 
who  continued  guardian  at  the  time  of  the  removal, — 
and  that  it  was  another  guardian,  afterwards  appointed, 
with  doubtful  regularity,  who  wished  to  get  possession 
of  the  infant,  and  carry  her  back  to  America  after  she 
had  been  living  several  years  in  England.     It  further 

(a)  Aikman  v.  Aikman  was  a  long  contested  case  of  domicile 
decided  by  the  House  on  the  12th  March  1861.  Seethe  preceding 
volume  of  these  Reports,  p.  854. 
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appeared  that  she  was  a  British  subject,  though  bom    ooSSiSSSip. 
in  America,  and  the  Lord  Chancellor  was  thus  called  Lord  qumeeoor^M 
upon,  without  any  offence  being  imputed  to  her,  to 
sentence  her  to  transportation  to  America  by  the 
decree  of  a  Court  of  Equity.    That  case,  therefore,  has 
no  application  to  the  present. 

I  do  not  think  I  ought  to  say  more  upon  the 
tflchnical  objection  about  evidence  of  the  proceedings 
in  Chancery,  Mr,  Pahner  having  very  properly 
admitted  that  the  Judges  may  be  considered  as 
baviDg  pronounced  the  Interlocutor  of  20th  July 
1860  with  knowledge  of  the  proceedings  in  Chancery. 

In  my  opinion  the  Interlocutor  of  20th  July  1860 
mtiBt  be  reversed.  All  the  others,  included  in  the  first 
and  second  Appeal,  necessarily  £all  along  with  it. 

As  to  the  incompetency  of  the  Appeals  because  no 
final  judgment  has  been  pronounced,  I  do  not  think 
it  necessary  to  say  more  than  that  either  this  peti- 
tion respecting  the  custody  of  the  person  of  an  infant, 
although  a  judicial  proceeding^  is  not  a  cause  within 
the  meaning  of  the  Statutes  regulating  Appeals ;  or 
that  every  Order  respecting  the  custody  of  an  infant, 
whether  granting  or  refusing  the  petition,  must  be 
considered  final,  otherwise  there  might  be  no  compe- 
tent Appeal  respecting  the  custody  or  the  education 
of  the  infant  tiU  he  has  come  of  age.  Besides,  the 
Interlocutors  of  23rd  of  November  1860  and  6th  of 
February  1861  were  certainly  final,  and  the  two 
Appeals,  ob  contingentiam,  may  be  considered  as 
conjoined. 

K  the  Interlocutors  of  the  Court  of  Session  ap- 
pealed against  are  reversed,  the  Order  of  the  Court 
of  Chancery,  becomes  wholly  immaterial,  and  by  con- 
sent it  is  to  be  vacated. 

It  remains  for  this  House,  as  the  Tribunal  of  Appeal 
from  the  Court  of  Chancery,  to  pronounce  its  judg- 

E 
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SSiSSSir  ^^^^  ^  ^  ^^®  goardianship  of  the  inJGmt  Morquii^^ 
and  bis  education  and  maintenance.  I  think  that 
Major-General  Stuart  uhould  be  confirmed  aa  his  sole 
guardian  during  Ids  minority,  or  till  further  Order  of 
the  Court  of  Chancery.  This  arrangement  ought  to 
be  cheerfully  acquiesced  in  by  the  young  Marqtus; 
and  from  the  gratifying  statement  we  have  of  his  good 
sense  and  right  feelings,  we  doubt  not  that  such  will 
be  the  result,  notwithstanding  the  assertions  which 
Lady  Elizabeth  Moore  has  instructed  her  Cotmsel  ta 
make  to  the  contrary. 

The  scheme  proposed  for  the  ward's  education  meets 
with  my  entire  approbation.  And  I  do  trust  that 
this  interesting  youth,  being  aware  that  what  this 
House  judicially  ordains  must  be  obeyed  by  every 
good  subject  as  the  law  of  the  land,  and  that  our 
only  anxiety  is  to  direct  that  which  we  conceive  to  be 
for  his  good,  will  go  on  auspiciously  while  in  statu 
pupillari;  will  in  due  time  take  his  seat  in  this 
House,  an  accomplished  nobleman ;  and  will  add  fresh 
splendour  to  the  illustrious  house  which  he  now 
represents. 

Lord  Cramaortk't         Lord  CRANWORTH  : 

My  Lords,  it  is  not  my  intention  to  trouble  your 
Lordships  with  more  than  one  or  two  observations 
upon  this  case ;  for,  however  important  it  is,  in  truth 
it  involves  very  little  of  principle  which  requires  illusr 
tration. 

In  the  exercise  of  the  jurisdiction  of  the  Lord  Chan^ 
cellor,  as  representing  the  Crown  as  parens  patricB, 
and  protector  therefore  of  in&nts  who  have  had  the 
misfortune  to  lose  their  parents,  and  in  the  exercise  of 
what  is  called  the  nohUe  officium  of  the  Court  of 
Session,  which  corresponds  very  much  with  that  which 
exists  in  the  Lord  Chancellor  in  this  country,  there  ia 
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but  one  object  which  ought  to  be  kept  strictly  in  view,  q^ 
and  that  is,  the  interest  of  the  infant.  Now  it  appears  Lord 
to  me  to  be  a  matter  beyond  all  controversy  that  in 
the  Interlocutor  pronounced  by  the  Court  of  Session 
on  the  20th  of  July  1860,  that  sole  object,  which  the 
Court  ought  to  have  had  in  view,  was  entirely  lost 
sight  o£  Whatever  Order  the  Court  ought  to  have 
made,  certainly  that  which  they  did  make  waa  one  in 
which  the  interests  of  the  infant  were  lamentably 
neglected.  For  at  this  important  period  of  this  infant's 
age,  when,  his  education  having  been  so  lamentably 
neglected  that  every  week  and  every  day  was  im- 
portant, to  leave  the  matter  imdecided  for  four  months 
conld  not  have  been  right.  It  appears  to  me  further 
fliat  there  was  sufficient  before  the  Court  to  make  it 
their  duty  at  once  to  order  the  infant  to  be  delivered 
up  to  the  guardian  who  had  been  selected  by  the  Court 
of  Chancery.  That  is  the  opinion  which  has  been 
expressed  by  my  noble  and  learned  Mend,  and  entirely 
concurring  in  that,  all  the  rest  seems  to  me  to  follow 
as  of  course. 

I  woidd  mskke  a  passing  observation  upon  the  case 
o{  Johnstone  v,  BeaUie,  Perhaps  it  might  have  been 
a  decision  more  consonant  with  the  principles  of 
general  law  to  hold  there  that  every  country  would 
iec(^nize  the  status  of  guardian  in  the  same  way 
as  they  undoubtedly  would  recognize  the  status  of 
parent  or  the  status  of  husband  and  wife.  But  sup- 
posing that  not  to  have  been  the  view  taken  by  this 
House,  then  there  is  nothing  in  that  decision  of  John^ 
ftone  V.  BeaMie  that  could  have  been  decided  other- 
wise, or  that  could  at  all  interfere  with  or  touch  the 
present  question  ;  for  all  that  was  decided  there  was, 
that  the  status  of  guardian  not  being  a  status  recog- 
xiized  by  the  law  of  this  country  unless  constituted  in 
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the  country,  it  avbs  not  a  matter  of  course  to  appoint 
a  foreign  guardian  to  be  English  guardian,  but  was 
only  a  matter  to  be  taken  into  consideration.  That 
was  all  that  was  decided  in  that  case,  and  whether 
or  not  (as  I  have  already  said)  it  might  have  been 
better  to  have  held  that  the  status  of  guardian  was  to 
be  itself  recognized  without  further  inquiry,  is  quite 
immaterial  to  the  present  question. 

My  Lords,  I  am  fully  prepared  to  say  that  if  the 
converse  of  the  present  case  had  occurred  between 
these  two  conflicting  jurisdictions,  I  should  have  felt 
it  my  duty  to  recommend  your  Lordships  to  take  pre- 
cisely the  course  which  I  now  recommend  you,  with 
the  concurrence  of  my  noble  and  learned  friend,  to 
take  in  the  present  case.  If,  for  instance,  an  infant 
having  Scotch  guardians,  having  all  his  interests  in 
Scotland,  and  having  had  a  proper  scheme  for  his 
education  in  Scotland  proposed  to  and  sanctioned  by 
the  Court  of  Session  in  Scotland,  had  been  brought  to 
this  country ;  I  will  say  further,  even  if  the  in&nt 
had  not  been  brought  clandestinely;  it  would  have 
been  the  duty  of  the  Court  of  Chancery,  seeing  that 
the  scheme  which  had  been  settled  by  the  Court  in 
Scotland  was  a  proper  scheme  manifestly  for  the  in- 
terest of  the  infant,  to  order  the  infant  to  be  delivered 
up  to  the  Scotch  guardian,  the  Scotch  guardian  ap- 
plying for  it  in  order  to  carry  that  scheme  into  effect 
I  think  it  ought  to  be  understood  that  there  is  perfect 
reciprocity  upon  this  subject  between  the  two  coun- 
tries ;  and  such  reciprocity  existing,  in  my  opinion 
the  suggestion  of  my  noble  and  learned  fiiend  is  per- 
fectly correct ;  and  I  think  the  order  ought  to  be  made 
in  the  terms  that  were  suggested  by  the  Attorney' 
OeneraL  I  have  very  slightly  modified  those  terms, 
and  those  terms,  with  the  permission  of  your  Lord- 
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ships,  I  will  read  '*  It  appearing  to  this  House  that  o^SoSm. 
when  the  Court  of  Session  pronounced  their  Inter-  zordt 
locator  of  the  20th  July  1860,  the  interests  of  the 
in&nt  Marquis  required  that  he  should  be  delivered 
to  General  Stuart  to  be  educated  according  to  the 
scheme  settled  by  the  Court  of  Chancery,  and  that 
the  Court  of  Session  ought  then  to  have  given  such 
directions  as  were  proper  for  accomplishing  that  object ; 
and  it  further  appearing  that  the  interests  of  the  in- 
&nt  Karqnis  still  require  that  he  should  be  so  educated ; 
therefore  reverse  the  Interlocutor  of  the  20th  of  July, 
and  the  subsequent  Interlocutors  complained  of,  and 
lefier  it  back  to  the  Court  of  Session  to  make  such 
Older  or  orders  as  may  be  proper  for  causing  the 
in&nt  Marquis  to  be  forthwith  delivered  to  General 
Stuart  (unless  he  shall  previously  have  been  so  de- 
liTered),  in  order  that  he  may  be  educated  as  afore- 
said, according  to  the  directions  of  the  Court  of 
CSuinceiy.  And  this  House  doth  order  that  all  per- 
sons, parties  to  these  Appeals  or  any  of  them,  do 
forthwith  concur  in  all  acts  necessary  and  proper  for 
obtuning  such  order  or  orders  ;  and  with  these  decla- 
rations and  directions  remit  the  matter  to  the  Court 
of  Session." 

As  to  the  Order  of  Vice-Chancellor  Stuart,  dated 
9ih  of  February  1860, 1  understand  that  by  consent 
of  all  parties  that  Order  may  be  reversed.  We  think 
that  the  costs  of  all  parties  ought  to  be  paid  out  of 
tike  infint's  estate. 

Lord  Wensleydale  :  we^^ 

My  Lords,   I  agree  entirely  with  my  noble  and 

learned  Mends  who  have  preceded  me  in  the  advice 

which  they  have  given  to  your  Lordships 
It  is  much  to  be  lamented  that  in  a  case  so  urgent, 

in  which  delay  was  likely  to  be  most  prejudicial  to 
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the  best  interests  of  the  noble  Marquis,  the  Court 
of  Session  should  have  interposed  an  objection  on 
^ISffl^*  a  matter  upon  which  there  really  was  no  dispute, 
and  required  formal  proof  of  the  appointment 
of  General  Stuart  as  guardian  to  the  infant  by  the 
Court  of  Chancery  in  Eugland,  and  of  the  Order  of  the 
Vioe-dhancellor  Stuart  to  deliver  up  the  infant  to  his 
English  guardian.  The  result  of  that  objection  was, 
that  the  Court,  by  their  Order  of  the  20th  July  ia60, 
superseded  the  consideration  of  the  petition  until 
November  1860, — ^an  order  most  injurious  to  the  in- 
terests of  the  ward,  whose  education  was  of  the  utmost 
importance  and  required  immediate  attention. 

This  does  not  appear  to  me  to  be  an  interlocutory 
order  within  the  meaning  of  the  48th  Geo.  3.  c.  l&l. 
6. 15.,  which  applies  to  such  orders  in  regular  suits, 
and  not  to  those  relating  to  the  custody  of  infants, 
in  which  every  order  may  be  considered  as  final,  and 
therefore  the  Appeal  against  the  Order  of  the  20th 
July  1860  is  not  open  to  this  objection ;  but  at  all 
events  the  Appeal  against  the  Orders  of  the  23rd 
November  1860  and  the  7th  February  1861,  par- 
ticularly the  latter,  is  not  open  to  that  objection  ;  and 
the  important  question  of  the  custody  and  education 
of  the  infant  may  certainly  be  disposed  of  on  that 
Appeal 

Your  Lordships  have  therefore  now  to  decide  whe- 
ther that  Order  is  proper  under  the  circumstances  of 
this  case,  which  relate  to  the  custody  and  education  of 
a  young  nobleman,  a  British  and  Scotch  Peer,  having 
a  Scotch  domicile  of  origin,  large  possessions  in  Scot- 
land but  much  larger  in  England,  but  who  has,  in  the 
imdoubted  exercise  of  its  lawful  authority,  been  made 
a  ward  of  the  English  Court  of  Chancery. 

I  cannot  have  the  least  difficulty  in  saying  that  the 
Court  of  Session  ought  not  to  have  looked  at  this  case 
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in  a  mere  Scotch  point  of  view,  and  to  have  dealt  with 
it  as  if  the  noble  MarqiuB  had  been  solely  a  Scotch         EoTd 
pupil.    The  Order  of  the  7th  February  is  therefore,  in        SSSr 
my  view,  wrong.     It  prohibits  and  discharges  the 
Appellant  from  removing  the  pupil  on  any  pretence 
whatever  from  the  jurisdiction  of  that  Court 

The  Court  ought,  I  think  (though  it  is  not  neces- 
auy  to  say  whether  they  were  bound  to  do  so),  to 
have  availed  themselves  of  the  opportunity  of  giving 
the  young  Marquis  a  proper  education,  which  has  been 
hitherto  unfortunately  neglected,  by  delivering  him 
up  to  the  care  of  the  English  guardian.  I  do  not  for  a 
moment  dispute  that  a  very  good  education  may  be  had 
at  a  grammar  school  in  Scotiand,  or  at  a  more  advanced 
period  of  life  in  one  of  the  seats  of  learning,  the 
Universities^  of  that  country.  But  the  question  here 
ia;  as  to  the  education  of  a  person  who  is  to  be  a 
member  of  this  House,  and  to  move  in  the  higher 
ranks  of  society,  and  he  ought  to  be  sent  to  a  place  of 
education  where  he  will  mix  with  many  of  the  same 
dass,  and  not  only  be  educated  with  them  in  studies 
suitable  to  their  station,  but  where  he  may  form 
Mendships  and  intimacies  which  may  be  most  useful 
to  him,  and  may  last,  as  we  know  by  experience,  for 
the  whole  of  life.  I  cannot,  therefore,  for  a  moment 
doubt  that  he  ought  to  be  sent  to  one  of  the  great 
public  schools  for  the  higher  classes  in  England,  and 
one  of  the  Univer^ties  of  this  part  of  the  United 
Kingdom ;  and  for  that  pxu^se  he  ought  to  be  de- 
livered up  to  the  English  guardian,  and  he  will  then 
remain  happily  imder  his  care  tiU  he  attains  the  age 
of  majority  in  England,  and  will  not  be  left  in  the 
very  dangerous  position  of  being  almost  his  own 
master  at  the  age  of  fourteen. 

I  concur,  therefore,  entirely  in  the  proposed  judg- 
ment 
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o^aSiKSp.        ^^d  Chelmspord  : 

LoriCJMm^Afrd't  My  Lords,  I  am  "happj  to  be  able  to  express  my 
cordial  conearrence  in  your  Lordships'  determination^ 
because  I  am  satisfied  that  it  is  calculated  for  the 
benefit  of  the  infant,  which  ought  to  be  the  chief 
object  of  our  regard  ;  and  I  trust  that  it  will  have  the 
effect  of  protecting  him  against  himself  at  that  perilous 
age  which  is  fast  approaching,  when,  according  to  the 
Scotch  law,  without  discretion  to  guide  himself,  he 
would  become  the  imcontroUed  master  of  his  own 
person  and  fortune. 

I  cannot  help  deeply  regretting  that  so  many  pre- 
cious months  have  been  consumed  and  irrecoverably 
lost  in  which  the  Courts  of  the  two  countries,  instead 
of  cordially  co-operating  to  advance  the  best  interesta 
of  the  infant,  have  placed  him,  as  it  were,  in  the  centre 
as  a  prize  to  be  contended  for  by  conflicting  jurisdic- 
tions. I  should  be  sorry  to  see  the  authority  of  the 
Scotch  Courts  broken  in  upon  by  any  invasion  of  the 
English  Courts,  but  I  think  there  was  no  cause  for 
the  jealousy  which  has  unhappily  been  excited  upon 
the  present  occasion.  I  agree  with  my  noble  and 
learned  friend  opposite,  that  if  the  circumstances  had 
been  reversed,  if  the  Scotch  Court  had  assumed  the 
guardianship  of  the  infant,  and  the  infiant  had  been 
improperly  removed  from  their  jurisdiction,  and  the 
guardian  had  come  to  this  country  to  reclaim  pos- 
session of  his  infant  ward,  the  English  Courts  would 
have  facilitated  the  guardian  in  his  object,  and  I  think 
that  they  would  not  have  examined  with  a  very  nice 
and  critical  eye  the  proof  of  the  orders  which  had 
emanated  from  the  Scotch  authority  ;  or  if  there  had 
been  any  imperfection  in  the  proof  they  would  have 
facilitated  the  Court  in  obtaining  the  necessary  means 
of  establishing  their  authority. 

But  all  this  has  passed.     Your  Lordships  have  now. 
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hj  your  supreme  authority,  dictated  a  scheme  for  the  od2Si25Sp. 
care  and  protection  of  the  infimi  I  am  qiiite  satisfied  Lwd^^^ard^t 
that  the  Court  of  Session  will  cheerfully  perform  every- 
thing that  IS  required  of  them  to  do  in  order  to 
aooomplish  your  Lordships'  objects,  and  that  at  last 
the  lost  time  may  be  redeemed  and  the  infant  Marquis 
may  commence  a  course  of  education  becoming  his 
L  rank  and  his  extensiye  fortune. 


Lord  EIiNGSDOWN: 

My  Lords,  I  entirely  concur  in  the  order  proposed. 

The  Judgment  on  the  Scotch  Appeal. 

It  sppeuing  to  this  House,  that  when  the  Court  of  Session 
pronoanced  their  Interlocutor  of  the  20th  of  July  1860  the 
interests  of  the  in£uit  Marquis  of  Bute  required  that  he  should 
be  delivered  to  Mijor-General  Charles  Stuart  (the  Appellant),  to 
be  educated  according  to  the  scheme  settled  hy  the  Court  of 
Chsnoeiy,  and  that  the  Court  of  Session  ought  then  to  have  given 
Rich  Erections  as  were  proper  for  accomplishing  that  object ;  and 
it  farther  appearing  to  this  House  that  the  interests  of  the  infant 
Marquis  of  Bute  still  require  that  he  should  be  so  educated : 

It  is  therefore  Ordered  and  Adjudged,  by  the  Lords  Spiritual 
and  Temporal,  in  Parliament  assembled.  That  the  said  Inter- 
locators  of  the  14  th  and  20th  of  July  and  the  21st  of  November 
1860,  oompladned  of  in  the  said  first  Appeal,  and  the  said  Inter- 
locators  of  the  5th  and  6th  of  November  1860,  and  of  the  23rd  of 
November  1860,  and  the  7th  of  February  1861,  complained  of 
in  the  said  second  Appeal,  be,  and  the  same  are  hereby  reversed : 
And  it  is  further  Ordered,  That  it  be,  and  is  hereby  remitted  back 
to  the  Court  of  Session  in  Scotland,  to  make  such  Order  or 
Orders  as  may  be  proper  for  causing  the  infant  Marquis  of  Bute 
to  be  forthwith  delivered  to  Migor-General  Charles  Stuart  (unless 
be  shall  previously^  have  been  so  delivered),  in  order  that  he  may 
be  educated  as  aforesaid,  according  to  the  directions  of  the  Court 
of  Chancery ;  and  this  House  doth  further  order,  that  all  persons, 
parties  to  these  Appeals,  or  any  of  them,  do  forthwith  concur  in 
an  acts  necessary  and  proper  for  obtuning  such  Order  or  Orders : 
And  it  is  further  Ordered,  That  the  costs  of  all  parties  in  the 
matters  be  paid  out  of  the  estates  of  the  infant  Marquis  of  Bute : 
And  it  is  also  further  Ordered,  That  the  matters  be,  and  they  are 
hereby  remitted  back  to  the  Court  of  Session  in  Scotland,  to  do 
tiierein  as  shall  be  just,  and  consistent  with  these  declarations  and 
dinctioiis  and  this  Judgment. 
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The  Judgment  on  the  English  Appeal  (a). 

Ordered  and  Adjudged,  by  consent  of  all  parties.  That  the  Order 
of  the  Court  of  Chanceiy  of  the  9th  Febroaiy  1861  be  and  the 
same  is  hereby  reversed :  And  it  is  further  Ordered,  That  the  costs 
of  all  parties  in  the  matter  be  paid  out  of  the  estates  of  the  iiifknt 
Marquis  of  Bute :  And  it  is  also  further  Ordered,  That  the  matter 
be»  and  is  hereby  remitted  back  to  the  Cknirt  of  Chancery,  to  do 
therein  as  shall  be  just,  and  consistent  with  this  Order  and 
Judgment. 

Clayton,    Cookson,    &    Wainewkight  —  Fabrab, 
OuvRT,  &  Farrar — Maitland  &  Graham. 


Memorandum. 


Tlie  Lord  Jttitice- 
CleriL't  rcnuurlu 
OB  wpplfaag  the 
Judgment  of  the 


In  complianoe  with  a  suggestion  from  the  Lord 
Chancellor  (6),  we  insert  at  the  close  of  this  long 
report  the  following  remarks  delivered  by  the  Lord 
Justice-Clerk  on  application  being  made  to  the  Court 
of  Session  to  have  the  judgment  of  the  House  carried 
into  execution.     The  Lord  JusUce'Clerk  said : — 

By  this  petition  we  are  called  on  to  make  an  order  for 
the  purpose  of  carrying  out  certain  directions  contained  in  a 
judgment  of  the  House  of  Lords  pronounced  on  the  17th  day 
of  this  month,  regarding  the  custody  and  education  of  a  pupil, 
the  Marquis  of  Bute.  It  is  our  constitutional  duty  to  give 
implicit  obedience  to  those  directions,  without  any  considera- 
tion of  the  grounds  on  which  they  proceed ;  and  this  is  a  duty 
which  the  Court  always  performs  promptly  and  cheerfully.  But 
the  present  case  is  distinguished  by  one  peculiarity  which  I  believe 
to  be  entirely  unexampled,  and  which  makes  it  indispensable  that 
the  performance  of  our  duty  should  be  accompanied  by  a  few 
words  of  explanation.  The  House  of  Lords,  exercising  a  purely 
appellate  jurisdiction,  have  pronounced  a  judgment  disposing  of 

(a)  See  suprh,  p.  34 ;  and  see  Appendix  to  this  Report. 
(6)  Lord  Campbell,  who  also  expressed  a  wish  that  this  Report 
should  be  published  without  delay. 
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to  cue  on  ha  merits ;  while  the  Court  of  Session  (the  CJouit  of     qS^SSSo^ 
Bfldicsl  Jniisdiction)  had  never  applied  its  mind  judicially  to  a  — - 

ooniideration  of  the  merits,  and  could  not,  when  the  case  was  ciak'i  r 


before  them,  consistently  with  their  ordinary  rules  of  procedure,  ^ffliffCSL 
pranmuioe  any  judgment  on  the  merits.    I  make  this  statement  ^o^*** 
lot  by  any  means  for  the  purpose  of  impugning  the  legality  of  the 
jadgxnent  of  the  House  of  Lords  as  involving  a  usurpation  of  the 
functions  of  a  Court  of  Radical  Jurisdiction.    I  am  very  flw, 
indeed,  from  even  desiring  to  suggest  a  douht  on  the  subject ;  my 
only  olgect  is  to  explain  distinctly  the  position  in  which  this  Court 
Doir  stands.     When  General  Stuart  presented  his  petition  to  us  in 
the  last  week  of  the  summer  session,  we  gave  him  a  preference 
over  an  the  other  suitors  before  us,  such  as  is  never  conceded 
enxpt  in  eases  of  extreme  urgency.    But  the  Petitioner  fidled  to 
ooDTinoe  us  that  we  could  then  with  propriety  or  safety  make  any 
order  in  an  application  of  an  entirely  unprecedented  kind,  whi^ 
af»peared  to  us  to  involve  considerations  of  the  gravest  difficulty. 
The  case,  therefore,  necessarily  stood  over  till  after  the  vacation ; 
fbr  no  one  could  have  seriously  proposed  that  we  should  leave  to 
a  angle  Judge  in  vacation  the  final  disposal  of  so  serious  a  case. 
On  the  reassembling  of  the  Court  in  November,  answers  having 
been  lodged  for  the  Tutor-at-law  and  for  Lady  Elizabeth  Moore, 
the  parties  were  at  issue  on  matters  of  fact  which  appeared  of 
easential  importance  to  the  determination  of  the  questions  raised 
by  tiie  pleadings.    We  had  before  us  competing  claims  to  the 
guardianship  of  the  pupil— the  daun  of  the  Scotch  Tutor-at-law 
and  the  claim  of  a  guardian  appointed  by  the  Court  of  Chancery 
in  England.    The  most  material  feict  in  determining  that  compe- 
tition seemed  to  be  whether  the  pupil  was  a  Scotchman  or  an 
Englishman,  and  upon  that  matter  of  fact  the  parties  were  entirely 
at  variance.    They  were  not  even  agreed  which  of  the  titles  c^ 
guardianship  was  the  earlier  in  date,  for  the  Petitioner  contended 
tiiat  his  title  drew  back  to  the  date  of  the  original  appointment  of 
Lady  Bute  aa  guardian  by  the  Court  of  Chanceiy,  while  the 
Bespondenta  denied  that  such  was  the  eflfeet  of  the  Chancery 
proceedings.    This  also,  being  foreign  law,  was  matter  of  h/ci 
requiring  to  be  proved.    We  therefore  appointed  a  proof  to  be 
taken  by  our  Interlocutor  of  2l8t  November,  and  evidence  was  led 
before  our  Commissioner  by  General  Stuart,  and  on  inquiry  I 
find  that  the  proof  would  in  all  probability  have  been  completed 
within  a  few  days  or  weeks,  when  the  farther  progress  of  the 
General's  proof  was  stopped  by  an  injunction  issued   by  Vioe- 
Chancellor  Stuart  prohibiting  the  General  from  proceeding  further 
with  his  petition  to  the  Court  of  Session.    Since  the  date  of  that 
ii^ctbn,  on  the  13th  December,  of  course  no  further  proceedings 
have  been  or  could  be  taken  on  the  petition  at  General  Stuart's 
instance;  and  the  Courts  therefore,  on  the  application  of  the 
Tutor-at-lswy  made  such  anangements  for  the  residence  and 
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Tbm  Bur       education  of  the  pupil  aa  seemed  to  them  in  the  circumstanoes 
—  most  expedient.    To  have  aci^udicated  on  the  ments  of  General 

Srk'BKBuirkB  Stuart's  petition  without  any  inquiry  into  disputed  facts,  appa- 
Sd^ent  ofthe  wntly  most  material,  would  have  been  inconsistent  with  the  settled 
Howe.  TuleB  and  practice  of  the  Court.    The  General,  if  he  thought  the 

facts  immaterial,  might,  without  admitting  these  facts,  have 
renounced  his  right  to  prove  them;  in  which  case  we  should 
have  given  judgment  immediately.  But  this  he  distinctly 
declined  to  do,  and  hence  the  Interlocutor  of  21  st  November, 
allowing  him  a  proof.  Had  the  General  been  allowed  to 
proceed  with  his  proof,  it  might  have  been  completed  in  tiie 
month  of  December,  and  the  petition  would  have  been  disposed 
of  on  its  merits  not  later  than  the  month  of  January.  The 
delay,  therefore,  since  the  month  of  January,  is  ascribable  solely 
to  the  order  of  the  Vice-Chancellor  restraining  General  Stuart 
from  further  proceeding  in  the  Court  of  Session.  It  is  thus 
beyond  all  question  that  the  Court  ha^  never  had  an  oppor- 
tunity of  considering  the  merits  of  the  petition,  the  prayer  of 
which  they  are  now  directed  by  the  House  of  Lords  to  grant. 
For  this  singular  position  of  Hhe  case  this  Court  is  in  no  way 
responsible.  In  what  has  been  laid  before  us  as  an  authorized 
report  of  the  observations  of  the  Lord  Chancellor  in  moving  the 
judgment  of  the  House  of  Lords,  it  is  stated  that  the  refusal  of 
the  Court  to  interfere  without  inquiry  was  rested  on  the  decision 
of  the  House  of  Lords  in  Joknttone  v.  Beattie.  The  noble  and 
learned  Lord  is  reported  to  have  said : — "  I  do  sincerely  believe 
that  this  decision  was  the  true  cause  why  the  Court  of  Session  in 
.  this  case  refused  to  interfere."  And  in  another  place : — "  I  must 
use  the  freedom  to  observe,  that  whatever  opinion  the  Scotch 
Judges  may  justly  form  of  the  decision  of  this  House  in  JbAii- 
stone  V.  Beattie,  they  would  have  acted  with  more  dignity  and 
more  magnanimously,  as  well  as  more  judicially,  if  they  had 
calmly  and  promptly  considered  what  was  for  the  benefit  of  the 
infant."  I  feel  sure  that  in  noticing  this  passage  I  shall  at  once 
be  acquitted  of  any  want  of  courtesy  or  deference  towards  one 
whom,  both  officially  and  personally,  I  regard  with  the  highest 
respect  and  esteem.  But  I  must  say  it  is  truly  lamentable  that 
the  Court  of  Session,  and  the  rules  and  principles  which  guide 
and  regulate  its  proceedings,  should  be  so  little  appreciated  or 
understood  in  the  Court  of  Appeal.  The  judgment  of  the  House 
of  Lords  in  Johnstone  v.  Beattie,  being  pronounced  on  an  Appeal 
from  the  English  Court  of  Chancery,  is  not  an  authority  binding 
in  Scotland;  and  when  it  was  brought  under  the  notice  of 
the  Scotch  Judges,  and  the  legal  profession  in  Scotland  inci- 
dentally some  years  ago,  it  was  universally  felt  that,  however 
sound  an  exposition  it  might  frimish  of  the  rules  of  English 
Chancery  law,  it  involved  a  violation  of  the  principles  of  inters 
national  law  recognized  in  Scotland  and  all  the  States  of  the 
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Contment  of  Europe,  so  direct  and  unequivocal,  that  I  believe  tlie        TmBto^ 
VOT  last  thing  that  would  ever  enter  into  the  mind  of  a  Scotch  — 

Judge  would  be  to  follow  the  authority  or  adopt  the  principle  of  ckrk'a  ivnMrks 
Jokiui(me  v.  Beattie.  If  it  was  cited  to  us  in  the  course  of  the  JS^^Jf^^ 
•igmnents,  it  must  have  been  for  some  collateral  purpose  merely;  Houae. 
tad  flo  £ftr  from  giving  rise  to  any  spirit  of  antagonism  or  re- 
tdiation  on  the  part  of  the  Court,  it  did  not  in  the  slightest  degree 
influence  or  affect  the  mind  of  any  member  of  the  Court  in 
deliberating  on  the  proper  course  of  procedure  to  be  followed  in 
tiiis  case.  The  Court,  therefore,  can  hardly  have  sacrificed  any  of 
lis  dignity  by  foUo^ng  Johnstone  v.  Beattie.  Indeed,  I  am 
quite  at  a  loss  to  understand  how  the  dignity  of  this  Court  can 
have  been  truly  involved — either  compromised  or  enhanced—by 
its  proceedings  in  this  case.  We  are  not  in  use  to  seek  the  pro- 
motion of  our  dignity,  except  by  a  simple  and  unpretending 
discharge  of  our  duty.  We  have  no  opportunities  for  the  display 
of  magnanimity.  We  must  be  content  to  rest  our  reputation  on 
a  fiuthful  observance  of  our  oath  of  office,  which  binds  us  to 
admiiuster  the  law  of  Scotland;  and  we  strive  to  do  so  with  the 
lights  we  have  to  the  best  of  our  ability.  We  have  also  another 
doty  occasionally  to  perform,  which  is  to  carry  out  the  orders  of 
Ihe  House  of  Lords  adversely  to  our  own  original  opinions,  and  to 
this  duty  we  address  ourselves  most  cheerfully  and  with  the 
ftiDest  reliance  on  the  wisdom  of  that  most  honourable  House. 
But  we  are  now  (I  think  for  the  first  time)  required  to  execute  a 
judgment  of  the  House  of  Lords,  without  the  possibility  of 
knowing  whether,  if  we  had  been  i^owed  to  consider  and  decide 
the  case,  our  judgment  would  or  would  not  have  been  in  accor- 
dance with  that  of  the  Court  of  Appeal.  The  form  of  the  Order  * 
win  be  to  apply  the  judgment,  and  in  terms  thereof  to  authorize 
and  ord^  Colonel  Stuart  and  the  Earl  of  Galloway  to  deliver  the 
person  of  the  pupil  to  the  Petitioner,  and  to  this  effect  to  recall 
the  interdicts  formerly  granted  (a). 

In  due  time,  that  is  to  say,  in  course  of  a  very  few  JJ^^^J^*^ 
days,  (towards  the  close  of  May  1861,)  the  young  SSSs^.**** 
Uarquis,  after  an  absence  of  more  than  thirteen 
months,  was  brought  back  to  England  and  placed  at 
Malvern  imder  the  care  of  an  eminent  instructor,  whose 
duty  it  will  be  to  prepare  this  young  nobleman  for 
Eton,  with  anodtimate  view  to  Oxford  or  Cambridge, 
conformably  to  the  scheme  of  the  High  Court  of 
Chanceiy. 

(a)  The  above  was  sent  to  the  Lord  Justice-Clerk,  who  approved 
of  its  insertion,  and  who  also  suggested  the  Appendix  to  this 
Beport,No.2. 
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APPENDIX  No  1. 

Remabks  by  the  Vice-chancellor  Sib  John  Stuart  on 
the  9th  February  1861,  on  granting  the  Injunction 
against  the  Proceedings  in  Scotland  (a). 

Renurkiofthe  The  Vice- Chancellor :  What  is  now  to  be  disposed  of,  is  an 

Ski^  dS^Feb!  application  on  behalf  of  the  PlaintifP,  a  ward  of  this  Court,  to 
restrain  proceedings  in  the  Court  of  Session  in  Scotland  touching 
his  guardianship.  Before  deciding  the  question,  my  wish  was  to 
read  attentively  the  proceedings  which  are  sought  to  be  stayed. 
Having  now  read  the  papers,  there  remains  in  my  mind  no  doubt 
as  to  the  propriety  of  granting  the  Injunction. 

By  ordering  the  Defendant  Colonel  Crichton  Stuart  to  desist 
from  those  proceedings  till  the  farther  Order  of  this  Court,  it 
seems  to  me  that  the  interest  of  the  infant  Plaintiff  will  be 
benefited,  and  the  Court  of  Session  in  Scotland  will  be,  I  hope, 
relieved  from  a  great  embarrassment. 

In  this,  as  in  all  other  cases  relating  to  the  care  of  the  person 
and  estate  of  an  infemt  who  is  a  ward  of  this  Court,  what  is  prin- 
cipally to  be  considered  is  the  benefit  of  the  infant.  Wherever  it 
appears  to  the  satisfaction  of  the  Court  that  the  interests  of  the 
infant  will  be  advanced  by  any  proceeding  in  this  or  in  any  other 
Court,  foreign  or  domestic,  it  is  the  duty  of  the  Court  to  direct, 
and,  as  far  as  it  can,  to  assist  in  such  proceedings. 

The  litigation  in  Scotland  has  originated  in  the  Order  of  this 
Court  of  the  6th  of  July  last.  By  that  Order  this  Court,  with  a 
view  to  the  benefit  of  the  infant,  directed  the  lady  who  was  re- 
moved from  the  guardianship  to  deUver  the  infSemt  into  the  care 
and  custody  of  the  guardian  appointed  by  this  Court ;  and  the 
guardian  was  authorized  to  take  all  necessary  steps,  according  to 
the  law  of  Scotland,  for  having  the  infiBuat  Plaintiff  delivered  up 
to  him. 

When  this  Order  was  pronounced,  it  was  not  contemplated  or 
intended  that  the  steps  which  it  authorized  to  be  taken  in  Soot- 
land  should  be  a  contentious  Utigation.  There  was  no  previous 
proceeding  in  the  Scotch  Court  with  which  it  could  conflict.  If 
it  were  not  for  what  appears  to  have  been  done  in  the  unfortunate 
htigation  now  proceeding  in  Scotland,  I  should  have  thought  it  a 
matter  of  course  that  in  a  summary  way,  on  an  affidavit  verifying 

(a)  Taken  from  the  authori^  Report  of  Mr.  Gifburd,  vol.  ii.  p.  682,  which 
the  Vice-chancellor  has  recoe:nized  as  authentic. 
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tiie  Order  (if  indeed  any  evidence  was  neceasary  when  the  aatheA-  RoaaAi  of  Om 
tidfy  of  the  Order  was  admitted  by  the  person  against  whom  it  8iuut,9ch^ebb 
was  made),  tiie  Scotch  Court  would  at  once  hare  pronounced  a 
Decree  oonfoimable  to  the  Order  of  this  Court,  and  would  have 
entiidy  adopted  that  Order,  so  as  that  it  should  immediately  be 
enibroed  by  execution  according  to  the  law  of  Scotland. 

Hie  unexpected  result  has  been  a  contentious  and  expensive 
litifition*  6om  whidi  it  is  impossible  to  see  any  possible  beneit 
to  the  in&nt,  who  is,  no  doubt,  expected  to  be  saddled  with  the 
kvry  expenses  which  it  must  occasion. 

The  Court  of  Session,  by  refiising  its  aid  to  enforce  the  Order 
of  this  Court,  pennitted  the  infant  to  continue  in  the  custody  of 
the  lady  who  was  for  the  best  reasons  removed  by  this  Court  from 
the  guardianship,  and  ordered  by  this  Court  to  deliver  the  infalit 
to  his  proper  guardian.  It  now  appears  that  this  lady,  thus  per- 
mitted to  retain  the  custody  of  the  infont  in  Scotland,  went  on  to 
ooDdact  herself  and  manage  the  infitnt  in  the  same  unsatisfactory 
way,  which  was  to  be  expected  from  her  previous  conduct.  This 
nnfoitanate  situation  of  the  infiuat  attracted  from  other  persons  in 
Seotiand  that  consideration  for  his  welfure  and  comfort,  which  it 
appears  the  Court  of  Session  thought  the  law  of  Scotland  and  the 
dignify  of  that  Court  prevented  it  from  bestowing.  Without  any 
aaaitaDoe  from  the  Court  of  Session,  Aurther  than  by  its  subse- 
queotly  sanctioning  the  arrangement,  the  infant  was,  during  the 
Tieatbn  of  that  Court,  and  on  the  natural  impulse  of  the  good 
sense  and  kind  feeling  of  his  guardian  and  of  the  Earl  of  Galloway, 
rescued  from  the  custody  of  tiiis  lady,  and  placed  where  he  now 
is  imder  the  sanction  of  this  Court,  and  with  the  concurrence  of 
his  guardian,  under  the  kind  and  friendly  care  of  the  Earl  of 
Galloway.  That  object,  of  such  urgent  importance  for  the  welfare 
and  ooinfort  of  the  infrnt,  was  effected  without  the  aid  of  the 
Scotdi  Court. 

All  Uiis  shows  plainly  enough,  that  so  fkr  as  the  well-being  and 
comfiirt  of  the  in&nt  Marquis  of  Bute  are  concerned,  there  has 
been  an  unfortunate  miscarriage  in  the  Scotch  proceedings.  It  is 
needless  to  trace  the  course  of  these  proceedings  further,  except 
to  consider  whether  any  and  what  benefit  is  likely  to  accrue  to 
tile  inbnt  from  their  continuance.  Long  before  that  litigation 
eommeneed,  this  Court,  under  a  peaceable  administration  of  its 
own  juxisdiction,  had  approved  a  scheme  for  the  residence  and 
education  of  the  inlhnt.  But,  by  the  Order  of  the  Court  of 
Seanon,  this  scheme  is  wholly  superseded  and  another  substituted. 
This  direct  conflict  of  jurisdiction  can  hardly  be  for  the  benefit 
€f  tiie  in&nt.  The  better  opinion  seems  to  be,  that  the  Court  of 
Session  has  no  power  to  alter,  vary,  or  discharge  any  Order  of 
this  Court  made  under  the  jurisdiction  of  the  Great  Seal  of  Great 
Bntain,  vr\uch  is  as  much  the  Great  Seal  of  Scotland  as  of  Eng- 
land.    It  is  not  tiie  province  of  this  Court  to  say  whether. 
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^{g*gS^jg{[ffy^  aooordmg  to  the  law  of  Scotland,  the  Scotch  Courts  axe  incapable 
SMt,  9th  Feb.  of  recognizing  or  enforcing  the  Orders  of  this  Court  made  under 
tiie  authority  of  the  Great  Seal,  or  have  power  to  annul  or  disregard 
such  Orders.  This  Court  has  sanctioned  an  Appeal  to  the  House 
of  Lords  which,  under  its  supreme  jurisdiction,  will  settle  that 
question.  If  on  the  result  of  that  Appeal,  the  Scotch  Orders  an 
affinned,  this  Court  can  have  no  difficulty  in  assisting  to  give 
effect  to  them  so  far  as  necessary  for  the  benefit  of  the  infant^ 
and  can  put  matters  in  a  state  of  as  much,  or  greater,  forwardness 
to  assist  the  Scotch  jurisdiction,  than  if  all  the  expensive,  harass- 
ing, and  unseemly  litigation  were  in  the  meantime  allowed  to 
proceed.  On  the  other  hand,  if,  as  is  not  improbable,  the  House 
of  Lords  shall  decide  that  there  has  been  a  miscarriage  in  the 
Scotch  Court,  and  shall  reverse  its  Orders,  it  cannot  possibly  be 
for  the  benefit  of  the  infant  that  there  shall  be  in  the  meantime  a 
continuance  of  a  litigation  which,  in  that  event,  will  prove  to 
have  been  erroneous,  troublesome,  expensive,  and  worse  than 
useless. 

A  conflict  of  jurisdiction  in  any  case  is  an  evil;  but  in  a  matter 
BO  important  and  delicate  as  the  guardianship  of  infants,  such  a 
conflict  is  a  calamity.  It  is  the  duty  of  this  Court  to  prevent  sudi 
an  evil.  In  proportion  as  the  power  of  this  Court,  exerdsed  under 
tiie  Great  Seal,  is  enormous,  so  it  is  the  habit  and  duty  of  its 
Judges  to  be  cautious  and  carefiil  in  its  exercise.  The  system  on 
which  this  Court  manages  the  affairs  of  infants  is  a  benign  and 
kindly  influence.  It  prevents,  and  where  it  cannot  prevent,  it 
moderates  and  soothes  all  angry  disputations.  The  property  of 
infants  is  nevermore  unrighteoudiy  squandered  than  in  prosecuting 
angry  quarrels  as  to  guardianship.  The  great  object  is,  the  benefit 
of  its  wards,  and  this  Court  knows  no  jealousy  on  matters  of 
jurisdiction  which  can  interfere  with  the  paramount  duty  of 
securing  every  benefit  which  its  wards  can  obtain  from  any  other 
quarter. 

Between  an  English  jurisdiction  and  a  Scotch  jurisdiction,  where 
the  Courts  of  both  countries  sit  under  the  authority  of  the  same 
Sovereign  of  the  United  Kingdom,  it  is  of  essential  importance 
that  a  harmonious  action  should  prevail,  and  that  all  conflict  of 
jurisdiction  should  be  avoided.  What  seems  extraordinary  in  this 
case,  and  what  has  not  been  satisfactorily  accounted  for,  is,  that 
the  Defendant  Colonel  Crichton  Stuart,  whose  name  appears  as  an 
active  litigant  in  the  Scotch  Court,  seems  to  be  a  reluctant  and 
helpless  actor  in  those  proceedings.  All  the  Orders  of  this  Court 
were,  and  stiU  are,  approved  by  him.  His  Counsel  on  this  occa- 
sion are  instructed  to  say,  and  have  properly  said,  that  he  has  lent 
his  assistance  to  carry  the  Order  of  this  Court  into  effect.  But, 
at  the  same  time,  he  is  advised  that  he  must  daim  to  be  allowed 
to  proceed  with  a  litigation  in  Scotland  in  defiance  of  the 
Orders  of  this  Court — Orders  which  he  believes  to  be  for  the 
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benefit  of  the  infant — but  which  his  Scotch  advisers  tell  him  it  Remarkiofthe 
is  his  duty  to  endeavour  to  set  aside  by  proceedings  in  the  Scotch  gtuart,  Wh^Jb, 
Court  1861. 

I  cannot  doubt  that  it  is  the  duty  of  this  Court  to  interfere  by 
its  Injunction  to  relieve  him  in  this  state  of  perplexity,  and  to 
Rstnin  him  and  his  advisers  in  Scotland  from  further  litigation, 
pending  the  Appeal  to  the  House  of  Lords.  This  Court  cannot 
permit  itself  to  doubt  that  the  Scotch  Court,  and  those  who  are 
acting  in  these  proceedings  in  Scotland,  will  recognize  the  Order 
which  I  propose  now  to  make.  The  purpose  of  that  Order  is,  to 
lestnin  an  indecorous  conflict.  It  is  inconsistent  with  the  dignity 
dibla  Court,  which  acts  under  the  authority  of  the  Great  Seal,  to 
aerdae  its  powers  for  any  other  purpose  than  to  forbid  a  con* 
tinnaooe  of  such  a  contest  till  the  supreme  power  of  the  House  of 
Lords  shall  have  settled  the  question. 

Lord  Eldon,  in  the  case  of  Kennedy  v.  Earl  of  Cassillis  (a). 
Slid,  with  reference  to  cases  of  this  kind :  "  It  will  be  difficult  to 
do  justice  unless  the  Courts  in  England  aid  the  Courts  in  Scot- 
Imd,  and  the  Courts  in  Scotland  aid  the  Courts  in  England." 
Ereiy  enlightened  lawyer  will  concur  in  the  wisdom  of  this 
b«ngDant  view,  which  forbids  the  continuance  of  a  mischievous 
eoojfiict. 

This  Court  always  entertains,  as  it  is  bound  to  entertain,  a 
tender  respect  for  the  authority  of  the  Court  of  Session.  Its 
Judges  are  men  whose  distinguished  learning  and  ability,  whose 
diancter  shed  a  lustre  on  their  country,  and  they  have  in  this 
matter  no  doubt  done  their  best  to  administer  the  system  of  law 
whidi  it  is  their  duty  to  uphold.  This  Court,  on  an  application  • 
like  the  present,  ought  not  to  withhold  whatever  assistance  it  can 
give  to  maintain  the  dignity  and  utility  of  that  Court,  by  restrain- 
ing the  Defendant  in  this  suit  from  continuing,  or  being  made  an 
instnunent  to  continue,  to  make  it  the  arena  of  worse  than  useless 
contention. 

On  that  principle  it  is  that  I  cannot  refuse  the  present  applica- 
tion to  restrain  the  Defendant  Colonel  Crichton  Stuart,  and  still 
loan  his  advisers  and  agents,  from  continuing  the  contest  in 
Scotland,  where  the  nominally  contending  parties  have  really  no 
adverse  interests. 

As  the  real  estates  of  the  Marquis  of  Bute  in  Scotland,  and  his 
rights  and  interests  in  them,  must  be  properly  governed  by  the 
law  of  Scotland,  it  is  not  proper  to  extend  the  Injunction  to  pro- 
ceedmgs  regarding  them.  In  other  respects,  the  Injunction  must 
go  sooording  to  the  prayer  of  the  Bill  till  the  further  Order  of  this 
Court. 

(a)  2  Swaoston,  328. 
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Beicabks  of  the  Lord  Justice-Clerk  (a)  on  the  I9tli 

February  1861,  with  reference  to  the  Vice-chancellor 

Stuart's  Injunction. 

MmoMrkM  oTtlM  The  Lord  JusHce-Clerk :  My  Lords,  in  this  Petition  a  note  ha» 

SSScf iS^Fcb.      b«^  put  in  for  Lady  Elizabeth  Moore,  one  of  the  Respondents, 

IS*'*  calling  our  attention  to  an  Ii^junction  granted  by  the  Court  of 

Chancery,  which  is  in  these  terms : — ''  This  Court  doth  order  that 

**  an  Iigunction  be  awarded    against  the  said  Defendant,  his 

'*  advisers  and  agents,  until  the  further  Order  of  this  Court,  from 

"  further  proceeding  with  or  prosecuting  his  Petition  to  the  Right 

*'  Honourable  the  Lords  of  Council  and  Session  in  Scotland,  in 

"  the  pleadings  of  this  cause  mentioned,  and  from  instituting  or 

"  prosecuting  any  further  or  other  proceedings  in  Scotland,  or 

"  elsewhere,  relative  to  the  Plaintiff,  the  Most  Honourable  John 

"  Patrick  Crichton  Stuart,  Marquis  of  Bute  and  Earl  of  DumfineSy, 

"  without  the  leave  of  this  Court." 

The  Respondent  suggests  that  the  Injunction,  while  it  remains 
in  force,  may  interfere  with  the  tutor-at-law  performing  his  duty 
to  the  pupil  in  the  matter  of  the  Petition,  and  therefore  that  the 
Court  ought  to  appoint  a  tutor  ad  litem  to  represent  and  protect 
the  interests  of  the  pupil,  in  so  far  as  they  are  affected,  or  may  be 
affected,  by  proceedings  under  this  Petition,  and  the  Respondent 
moves  the  Court  accordingly.  The  Respondent  further  states,  that 
"  this  is  the  more  called  for,  as  notices  of  intention  to  present^ 
"  on  the  1 9th  instant.  Appeals  against  your  Lordships'  Interlocutors 
"  or  Orders  in  the  present  process,  and  also  in  the  Petition  of 
"  Msgor-General  Stuart,  against  the  Respondent  and  others,  have 
*'  been  served  upon  her  agents." 

The  Petitioner,  the  tutor-at-law,  admits  by  his  Counsel  that  an 
Injunction  has  been  issued  against  him  in  the  terms  stated  by  the 
Respondent,  and  also  that  the  other  Respondent,  Major-General 
Stuart,  has  intimated  his  intention  of  bringing  the  Interlocutor  of 
this  Court,  both  in  this  and  the  relative  Petition,  at  his  instance, 
under  the  review  of  the  House  of  Lords  by  Appeal.  Your  Lord* 
ships  thought  it  right,  before  giving  judgment  on  this  motion,  to 
appoint  the  tutor-at-law,  as  Petitioner,  to  make  a  written  state- 
ment in  the  form  of  a  minute.  We  have  now  that  minute  before 
us,  and  we  find  that  the  tutor-at-law  has  been  advised  that  he  is 
'*  not  prevented  by  the  Ii^unction  issued  by  Vice-Chancellor 
*'  Stuart  from  appearing  and  defending  in  the  House  of  Lords 
"  the  judgments  pronounced  by  your  Lordships  in  the  Petition  at 
'*  the  instance  of  General  Stuart,  and  in  the  Petition  at  his  own 

(a)  Taken  firom  the  Sec.  Ser.,  toI.  23,  p.  697,  and  inserted  here  by  his  Lord- 
ship's  suggestion. 
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"  mstenoe,  and  that  it  was  hia  intention  to  appear  B6  Respondent  Rcmnki  oftte 

*  in  the  Appeals  taken  by  General  Stuart  in  these  proceedings,   cm,  iMi  Fib. 
**  and  to  ddend  tbe  judgments  accordingly.    They  fiurther  stated  ^^'- 

**  that  it  was  also  his  intention  to  take  tbe  judgments  of  Vice- 

*  Chancellor  Stuart  direct  to  tbe  House  of  Lords,  whicb  course 
**  he  was  advised  would  be  both  competent  and  expedient." 

The  Respondent,  in  support  of  ber  motion,  further  brought 
before  us  what  bears  to  be  a  report  of  tbe  observations  made  by 
the  Vioe-ChanoeUor  at  tbe  time  of  granting  tbe  Injimction ;  and 
had  the  tutor-at-law  admitted  (as  be  emphatically  declined  to  do) 
the  aocnracy,  or  even  the  substantial  accuracy,  of  that  report,  tbe 
Court  might  have  been  placed  in  a  position   of  considerable 
difficulty  in  disposing  of  this  motion ;  for,  by  tbe  report,  the  Yice- 
ChanoeUor  is  made  to  say,  ''that  the  Defendant,  Colond  Cricbton 
"  Stuart,  whose  name  appears  as  an  active  litigant  in  tbe  Scotdi 
**  Court,  seems  to  be  a  reluctant  and  bdpless  actor  in  these 
"  proceedings.    All  tbe  Orders  of  tbe  Court  of  Chancery  were  and 
"  stfll  are  approved  by  him.    His  Counsel  on  this  occasion  are 
"  instructed  to  say,  and  have  properly  said,  that  be  has  lent  all 
"  his  assistance  to  carry  tbe  Order  of  this  Court  into  effect.*' 
Now,  if  the  tutoi^t-law  bad  actually  assumed  tbe  position  here 
aioibed  to  bim  in  tbe  Court  of  Chancery,  a  very  serious  question 
would  have  been  raised  for  your  Lordships'  consideration.    But 
the  tutor-at-law  entirdy   disclaims   the  views   and  statements 
impated  to  him  in  this  report,  and  we  must  take  bis  disclaimer  to 
be  qdte  sincere.  We  are  tbe  more  disposed  to  disregard  altogether 
tiie  report  to  wbicb  I  have  referred,  and  to  receive  the  statement  of 
the  tutor-at-law  with  perfect  reliance,  because,  as  regards  otber  por- 
tions of  the  report,  it  is  obviously  quite  inaccurate,  for  it  puts  into 
the  mouth  of  tbe  Vice-Chancellor  statements  wbicb  it  is  impossible 
that  any  one  so  distinguished,  not  only  for  his  learning  and  ability, 
hut  also  for  tbe  care,  accuracy,  and  precision  of  bis  judgments, 
coold  have  been  led  into,  even  by  tbe  misrepresentations  of  tbe 
psties  before  bim.    I  attacb  no  particular  importance  to  tbe 
stitement  in  the  report,  that  tbe  authenticity  of  the  decrees  of  tbe 
Court  of  Chancery  produced  by  General  Stuart  under  bis  Petition 
VIS  adiDitted,  tbough  your  Lovdsbips  are  aware  that  tbe  Respon- 
dent in  that  Petition  positively  refused  to  admit  their  authenticity. 
Neither  is  it  of  much  consequence  that  tbe  Vice-Cbancellor,  as 
Rported,  seems  to  suppose  that  there  is  a  litigation  about  tbe 
goardiaaship  of  the  pupil  going  on  in  this  Court,  than  whicb 
there  could  be  no  greater  mistake.    But  there  is  one  statement 
vbaeh  abne  is  sufficient  to  show  bow  completely  inaccurate  tbe 
icpoit  must  be,  for  the  learned  Judge  is  made  to  say : — "  This 
"  unfortunate  situation  of  tbe  infant  attracted  from  other  persons 
"  in  Scotland  that  consideration  for  bis  welfare  and  comfort  whicb 
**  it  appears  tbe  Court  of  Session  thought  tbe  law  of  Scotiand  and 
"  the  dignity    of  tbat    Court    prevented   it   from   bestowing. 
"  Without  any  asustance  from  the  Court  of  Session,  the  infant 
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Bemarkiofthe  "  was,  during  the  vacation  of  that  (lourt,  and  on  the  natural 
Clark,  19th  Feb.  "  impulse  of  the  good  sense  and  kind  feeling  of  his  guardian  and 
*****  "  of  the  Earl  of  Galloway,  rescued  from  the  custody  of  this  lady, 

"  and  placed  where  he  now  is,  under  the  sanction  of  this  Court, 
"  and  with  the  concurrence  of  his  guardian,  under  the  kind  and 
"  friendly  care  of  the  Earl  of  Galloway.  That  ohject,  of  such 
"  urgent  importance  for  the  welfare  and  comfort  of  the  infant, 
*'  was  effected  without  the  aid  of  the  Scotch  Court."  The  facta, 
as  appearing  from  the  proceedings  which  we  are  told  were  hefore 
the  Vice-Chancellor,  are  as  nearly  as  possible  precisely  the  reverse 
of  what  is  here  represented.  The  pupil  was  allowed  to  remain 
under  the  charge  of  the  Respondent,  Lady  Elizabeth  Moore, 
during  the  autumn  vacation  of  the  Court,  because,  when  the 
matter  was  brought  before  us  in  July  last,  there  were  no  means  of 
making  a  di£Perent  arrangement ;  and  no  person  whatever  either  did 
propose,  or  could  propose,  to  make  any  provision  for  the  custody 
or  residence  of  the  pupil,  except  under  the  sanction  of  the  Court ; 
and  therefore,  so  far  from  the  arrangement  for  the  pupil  living 
with  the  Earl  of  Galloway  being  accomplished  without  the  aid  of 
this  Court,  it  proceeded  directly  from  the  Court,  and  formed  the 
subject  of  a  very  special  and  detailed  Order  pronotmced  by  your 
Lordships  on  the  23rd  November  last.  It  was  under  the  autho- 
rity of  this  Order,  and  of  this  Order  alone,  that  the  custody  of  the 
pupil  was  transferred  from  Lady  Elizabeth  Moore  to  the  Earl  of 
Galloway.  The  pupil  is  now  under  his  Lordship's  custody  in 
terms  of  our  Order,  and  the  noble  Earl  is  answerable  to  this  Court 
alone  for  the  discharge  of  the  trust  which  this  Court  has  reposed 
in  him. 

It  is  further  out  of  the  question  to  receive  as  accurate  a  report 
which  ascribes  to  the  learned  Judge  such  a  statement  as  this,  that 
the  Great  Seal  of  Great  Britain  "  is  as  much  the  Great  Seal  of 
Scotland  as  of  England,"  for  such  a  statement  would  imply 
ignorance  of  the  terms  of  the  Treaty  of  Union,  which  makes  it 
perfectly  clear  (in  Article  24)  that  the  Great  Seal  of  Great 
Britain  represents  the  whole  United  Kingdom  of  Great  Britain  in 
so  far  as  regards  all  treaties  and  public  acts,  but  has  power  within 
England  alone  "  in  all  other  matters,"  while  the  Great  Seal  of 
Scotland  is  to  have  effect  in  Scotland  in  all  matters  other  than 
treaties  and  public  acts  of  the  United  Kingdom  (a). 

(a)  Tho  24tli  article  of  the  Treaty  of  Union  iv  in  these  terms:—** That  from. 
and  after  the  union  there  shall  be  one  Great  Seal  for  the  United  Kingdom  of 
Great  Britain,  which  shall  be  diifercnt  fh>m  the  Great  Seal  now  used  in  either 
kingdom ;  and  that  in  the  meantime  the  Great  Seal  of  England  be  used  as  the 
Great  Seal  of  the  United  Kingdom,  and  that  the  Great  Seal  of  the  United  KIhb- 
dom  he  used  fbr  sealing  writs  to  elect  and  summon  the  Parliament  of  Gnat 
Britain,  and  for  sealing  all  treaties  with  fbreign  princes  and  states,  and  all 
publick  acts,  instruments,  and  orders  of  State,  which  concern  the  whole  United 
Kingdom,  and  la  all  other  matters  relating  to  England  as  the  Great  Seal  cxT 
Englsnd  is  now  used  and  that  a  seal  in  Scothuid  after  the  union  be  always 
kept  and  made  use  of  in  all  things  relating  to  private  rights  or  grants,  which 
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For  the  reasoDS  now  stated,  we  disregard  altogether  the  report  Remarks  of  the 
hid  before  us  of  the  observations  of  the  Vice-Chancellor  in  giving  cieiic,  isth  Feb. 
judgment  on  the  motion  for  Injunction.    I  think  we  should  be  ^^^* 
ddng  great  injustice  to  the  learned  Judge  if  we  took  any  other 
eoune. 

We  have,  then,  nothing  before  us  but  the  terms  of  the  Injunc- 
tion, the  motion  of  the  Respondents,  and  the  assurance  of  the 
tator-at-law  that  it  is  his  intention  and  desire  to  discharge  his 
nndoubted  duty,  by  i^ipearing  as  Respondent  in  the  intended 
Appeab  to  the  House  of  Lords,  and  defending  the  proceedings 
which  he  has  himself  taken  under  the  sanction  of  the  Court,  and 
tiw  Orders  of  the  Court  in  the  matter  of  these  Petitions.  We  are 
not  prepared  to  indicate,  nor  do  we  feel,  the  slightest  want  of 
confidence  in  the  tutor-at-law.  He  holds  his  office  subject  to  the 
eontrol  of  the  Court;  for  any  dereliction  or  neglect  of  duty  he  is 
fiaUe  to  be  removed  firom  office  by  the  Court ;  and  he  must,  of 
eonrse,  be  well  aware  that  his  protection  of  the  pupil's  interests 
under  the  Appeals  is  just  as  much  part  of  his  official  duty  as  the 
management  of  his  estates  in  Scotland. 

If  a  conflict  has  taken  place,  as  seems  to  be  represented,  between 
this  Court  and  the  Court  of  Chancery,  it  is  much  to  be  regretted ; 
but  it  is  not  of  your  Lordships'  seeking.  We  have  done  nothing 
but  what  in  the  discharge  of  our  duty  we  were  bound  to  do  on 
the  application  of  the  parties  to  these  proceedings.  The  pupil 
being  under  the  guardianship  of  the  Petitioner,  as  tutor-at-law, 
before  any  proceedings  were  taken  in  England  for  the  appointment 
of  General  Stuart  and  Lady  Elizabeth  Moore,  it  is  difficult  to  see 
bow  we  could  allow  any  such  subsequent  appointment  to  derogate 
from  the  powers  or  (timinish  the  duties  of  the  Petitioner  as 
guardian  in  this  country.  But  we  did  not  refuse  to  entertain 
General  Stuart's  petition  ;  his  allegations,  in  foct,  were  denied  by 
ibt  Respondents,  and  we  allowed  him  a  proof.  We  have  not 
disposed,  and  cannot  dispose,  of  his  petition  till  the  facts  are 
isoertained.  When  they  are,  we  shaU  pay  all  the  respect  to  the 
decrees  of  the  Court  of  Chancery  which  I  am  sure  we  feel,  and 
vldch  is  consistent  with  our  duty  in  exercising  our  own  jurisdic- 
tion. Meantime,  the  Comrt  see  no  sufficient  ground  for  appointing 
a  tutor  ad  litem,  or  interfering  in  any  way  with  the  administratio 
of  his  office  by  the  tutor-at-law. 

IttTc  vsoaOy  passed  the  Great  Seal  of  Sootland,  and  which  only  oonoem  offices, 
graati,  commissions,  and  private  rights  within  that  kingdom." 

Does  the  edncation  of  a  British  Peer  and  Lord  of  Parliament  **  concern  the 
viiole  United  Kingdom,"  or  only  a  part  ?  Sir  Joseph  Jelcyll,  euprA,  p.  40,  says 
it  is  a  matter  in  which**  the  iw6I«ciB  interested." 
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1861.  DUMBRECK, Appbllant. 

Feb.  nth.  STEVENSON,  BT  AL., Rbspondbntb. 

Father^ 8  Right  of  Admmisiratian. — ^A  father  is  entitled,  as 
his  child's  administrator,  to  demand  his  child's  trust 
monej. 

Where  a  father  was  in  embarrassed  circumstances  the 
trustees  were  held  justifiable  in  paying  to  him  a  sum  of 
money  belonging  to  the  child,  the  father  haying  given 
caution  substantial  and  unobjectionable  at  the  time^ 
though  extrajudicial,  against  misapplication. 

This  was  an  action  of  multiple-poinding  and  ex- 
oneration brought  by  trustees  to  be  discharged  from 
their  administration.  The  Appellant  charged  them 
with  having  unduly  paid  to  his  father  a  sum  which 
the  father  afterwards  misapplied 

The  defence  of  the  trustees  was  that  before  paying 
the  money  to  the  father,  they  exacted  caution  from 
him  against  misapplication.  They  insisted  that  the 
ffikther  was  by  law,  as  the  child's  administrator,  entitled 
to  receive  it,  and  that  if  the  money  was  afterwards 
misappropriated  they  were  not  responsible. 

The  Court  of  Session  (First  Division)  on  the  18th 
February  1867  repelled  the  objections  of  the  Appellajit, 
who  accordingly  presented  his  Appeal  to  this  House. 

Mr.  Mwnddl  and  Mr.  Mair  for  the  Appellant. 

Mr.  Rolt  for  the  Respondents. 

The  noble  and  learned  Lord  on  the  Woolsack  deli- 
vered the  following  opinion : 

Lord  ChanceOor'*         The  LORD  CHANCELLOR  (a)  : 

It  is  allowed  that  by  the  general  law  of  Scotland 
the  father  is  the  administrator  for  the  pupil ;    and 
(a)  Lord  Campbell. 
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when  we  look  at  this  settlement  we  see  that  there      °^"' 
dearly  was  nothiiur  in  the  settlement  that  was  at  all  -— ^  ' 

•^  ®  Lord  CktmeeUor^t 

to  abridge  the  power  of  the  father  as  the  adminis^ 
tiator  for  the  son.  Then  that  being  so,  we  have  to 
oonsider  whether  the  mere  poverty  of  the  fisither  would 
be  a  sufficient  ground  for  refusing  the  payment  to  him 
of  what  was  due  to  the  son.  I  am  clearly  of  opinion 
that  poverty  of  itself  would  not  be  a  sufficient  ground. 
Men  in  Scotlaiid  and  in  England,  although  they  are 
poor,  are  honest,  and  it  is  imreaaonable  to  say  that 
a  cottager  whose  son  has  had  a  small  l^acy  left  to 
him  is  not  to  be  entitled,  because  he  is  poor,  to  receive 
the  money  which  may  enable  him  to  send  the  boy 
to  school  and  give  him  a  chance  of  making  his  way 
in  the  world,  but  that  he  must  waste  his  money 
in  applying  to  the  Court  of  Session  for  security  that 
it  shall  be  duly  administered.  Looking  at  the 
admission  (of  which  I  give  the  Appellant  the  ad- 
vantage) that  there  was  something  more  than  pure 
poverty,  that  there  was  embarrassment  of  circum- 
stanees^  that  might  have  rendered  something  more 
necessary  to  be  done  than  barely  paying  over  the 
money  to  the  &ther  and  allowing  him  to  dispose  of 
it  as  he  pleased.  I  think,  upon  the  authority  of 
Gcvcm  V.  Richardson  (a),  and  the  other  cases  which 
have  been  referred  to,  that  there  would  have  been 
strong  ground  for  contending  that  it  would  have  been 
mijnstifiable  in  this  case  for  the  trustees,  under  the 
circumstances  which  the  trustees  acknowledge  to 
have  existed,  simply  to  pay  the  money  over  to  the 

(a)  Morr.  16,263  (12th  Feb.  1633.),  when  the  Court  held  that  as 
the  fitther  '*was  but  a  poor  man  he  ought  to  give  caution  lest  he 
might  spend  the  money  to  the  bairn's  prejudice.''  The  other  cases 
that  were  cited  were  the  following,  viz.,  Wilkie,  Feb.  1688,  Morr. 
16,311 ;  Grahtm  v.  I>ii/,22nd  Feb.  1794,  Morr.  16,383;  Johnstone 
T.  ffitem,  11th  Julj  1822. 
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DuMBucK  £a,tlier.  But  instead  of  that,  they  do  what,  if  there 
siBvwwoH.  i^ad  been  an  application  to  the  Court,  the  Court 
^'%25Jf*^  *  would  have  directed.  They  obtain  caution  iGrom  two 
cautioners,  who  were  substantial  at  that  time,  and 
their  solvency  was  inquired  into  and  established  to 
be  perfectly  sufficient  for  this  purpose.  And  it  was 
under  these  circumstances  that  the  payment  was  made. 
Whether  it  was  made  directly  to  the  father  or  to 
Waddell  the  cautioner,  and  the  father  got  the 
money  afterwards  seems  to  me  immaterial  Whether 
it  was  given  to  Waddell,  or  whether  it  was  given  to 
the  father,  I  think  that  after  the  caution  had  actually 
been  given  the  trustees  had  a  right  to  make  the  pay- 
ment as  they  did. 

My  Lords,  I  think  it  would  be  a  waste  of  your 
Lordships'  time  if  I  were  to  enter  more  into  detail 
upon  the  facts  of  the  case  and  the  law  which  belongs 
to  them,  and  I  shall  therefore  only  move  your  Lord- 
ships that  the  Interlocutors  be  affirmed  and  the  Appeal 
dismissed.  But  as  the  Appellant  is  suing  in  formed 
pauperis  of  course  there  will  be  no  costs. 

Interlocutors  ajfirmed  and  Appeal  dismissed. 

DoDDs  AND  Greig— Deans  and  Rogers. 
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EVANS, Appellant.  j^gi, 

M'LOUGHLAN, Respondent.      F'^-^'^^I'*' 

Jurisdiction — Court  of  Session  and  Scotch  Exchequer. — 
The  Scotch  Exchequer  Statutes  do  not  deprive  the  Court 
of  Session  of  its  general  jurisdiction,  although  the  juris- 
diction of  the  Exchequer  may  be  co-ordinate. 
Reveiiue  Offences — Power  and  Duty  of  Justices.^-Jf  the 
justice  has  jurisdiction  under  the  79th  section  of  the 
7  &  8  Greo.  4.  c.  53.,  the  Court  of  Session  cannot  issue  a 
suspension  ;  but  if  the  justice  has  not  jurisdiction,  the 
Court  of  Session  may  interpose. 
Excise  Officer's  Power  of  Summary  Arrest  and  Detention. 
— ^Under  the  33rd  section  of  7  &  8  Greo.  4.  c.  53.,  officers 
of  excise  maj  do  all  that  is  reasonable  by  way  of  arrest 
and  detention  for  the  purpose  of  having  the  matter 
adjadicated  upon. 
Per  the  Lord  Chancellor :  There  is  power  given  to  the 
excise  officer,  and  to  all  who  are  acting  in  his  aid,  to 
arrest  and  detain  the  offender,  and  convey  him  before  a 
Justice;  p.  93. 
Per  the  Lord  Chancellor  :  If  there  are  twenty  magistrates 
applied  to,  and  each  of  them  improperly  refuses  to  hear  the 
case,  it  is  clear  that  the  man  must  be  detained  till  some 
magistrate  is  found  who  will  administer  the  law  ;  p.  95. 
Per  Lord  Chelmsford  :  Liasmuch  as  the  officer  is  to  convey 
the  offender  before  a  magistrate,  there  must  necessarily 
be  some  detention  foUowing  the  arrest,  in  order  to  enable 
him  to  perform  his  duty  in  that  respect ;  p.  101. 
It  would  appear  that  the  jurisdiction  of  the  justice  will 
not  be  affected  by  an  unreasonable  delay  on  the  part  of 
the  excise  officer  in  bringing  the  person  charged  before 
the  justice. 
Per  Lord  Cranworth :  The  magistrate  is  simply  to  inquire 
whether  the  offence  was  committed.  It  is  not  his  business 
to  ascertain  whether  the  prisoner  has  been  brought  before 
him  quam  primum  ;  p.  98. 
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ETAifi  The  Bespondent,  on  the  22nd  March  1868,  was 

MOiouoiLAH.  arrested  by  two  officers  of  excise,  the  Appellant  being 
one  of  them,  upon  a  charge  of  "  illicit  distillation/' 

Having  been  taken  in  the  very  act,  the  Respondent 
was  forthwith  lodged  in  the  police  office  at  Airdrie,  to 
be  there  kept  until  a  magistrate  could  be  got  to 
convict  him  of  the  charge,  and  to  punish  him  for  his 
offence. 

A  difficulty  arose  in  finding  a  willing  magistrate. 
The  first  justice  applied  to  declined  to  act ;  the  next 
made  excuses ;  so  that  it  was  not  until  the  24!th  of 
March  that  a  magistrate,  Mr.  Torrance,  was  induced 
to  hear  the  case. 

Mr.  Torrance  was  satisfied  with  the  evidence,  and  in 
pursuance  of  the  7  &  8  Qeo.  4.  a  53.,  committed  the 
Bespondent  to  the  House  of  Correction  at  Airdrie, 
there  to  be  kept  to  hard  labour  for  three  calendar 
months.  The  Bespondent  presented  a  note  of  suspen- 
sion and  liberation  to  the  Lord  OrdvnAiry  (Lord 
Benholme)  in  the  Bill  Chamber.  His  Lordship 
granted  warrant  for  the  Bespondent's  liberation,  and 
afterwards  remitted  the  cause  to  the  Lord  Ordinary 
in  Exchequer  Causes  (Lord  Ardmillan)  under  the  21st 
section  of  the  19  &  20  Vict.  c.  66. 

On  the  18bh  December  1868  Lord  Ardmillan  found 
that  the  proceedings  complained  of  by  the  Bespondent 
were  "  irregular  and  illegal/'  chiefly  on  the  ground 
that  there  had  been  an  undue  delay  in  resorting  to  a 
magistrate,  and  that  the  Bespondent  had  been  kept 
all  the  time  in  confinement,  that  is  to  say,  '^  during 
"  the  night  of  the  22nd,  the  whole  day  of  the  23rd, 
"  the  night  of  the  23rd,  and  up  to  the  forenoon  of  the 
"  24!th  March,  48  hours  in  all,"  as  the  Lord  Ordinary 
declared  by  his  note. 

The  cause  having  been  carried  to  the  Inner  House, 
their  Lordships  of  the  Second  Division,  on  the  18th 


ETAn 

V. 

M'LouoHMJU 
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Febniaiy  1859,  suspended  the  whole  proceedings, 
indttding  tiie  magistrate's  warrant  of  oommitment ; 
but  inasmuch  as  the  Complainer  had  been  already 
released,  they  found  it  unnecessary  to  grant  any 
warrant  for  his  liberation.  They,  however,  found 
him  entitled  to  expenses. 

The  Appellaot^  Evans,  deemed  it  right  to  appeal 
agabst  these  Interlocutors  to  the  House  of  Lords. 
He  was  supported  by  the  Lord  Advocate  (a),  Mr. 
WelAy,  and  Mr.  RuaseU; — who  insisted  in  the  first 
place  that  the  Court  of  Session  had  no  jurisdiction  in 
the  case,  for  that  by  the  Treaty  of  Union,  Article  19, 
6  Anne,  c  26.,  and  the  19  &  20  Yict.c.  56.,  the  matter, 
hdog  one  of  revenue,  was  properly  and  exclusively 
within  the  cognizance  of  the  Scotch  Court  of  Exche- 
quer. Secondly,  they  urged  that  even  if  the  Court 
of  Session  had  jurisdiction,  there  was  no  illegal  or 
unreasonable  detention  of  the  Respondent,  the  circum- 
stances of  the  case  being  considered. 

Mr.  Chambers  and  Mr.  Neish  appeared  for  the 
Respondent^  citing  Craig  v.  McColm  Q>),  Outhrie 
V,  (7ou«m(c),  Anderson  {dy 

At  the  dose  of  the  argument  the  following  opinions 
were  delivered : — 


The  LOBD   CHAKCELLOB   (e)  :  Lord  CkamxOor't 

My  Lords,  I  entertain  a  clear  opinion  that  the 
Interlocutors  appealed  against  ought  to  be  reversed, 
but  not  at  all  on  the  ground  that  the  Court  of  Session 
have  no  jurisdiction  over  such  matters.  The  Court  of 
Session  had  jurisdiction  over  such  matters,  and  no 
Act  of  Parliament  has  been  passed  to  deprive  that 


(o)  Mr.  Moncreiff. 

(b)  16th  May  1801 ;  Hume's  Dec.  252. 

(c)  10th  Dec.  1807,  F.  C.  (d)  28th  Feb.  1811,  F.  C. 
(e)  Lord  CampbeU. 
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high  tribunal  of  the  jurisdiction  which  it  once  enjoyed. 
And  although  the  Court  of  Exchequer  would  have 
had  co-ordinate  jurisdiction  in  such  a  matter,  it 
does  not  at  all  foUow  that  when  it  was  brought  into 
the  Court  of  Session  it  would  have  been  corwrn,  Tion 
judice. 

If  this  proceeding  could  have  been  impeached  on  the 
groxmd  that  the  justice  had  not  jurisdiction  over  the 
offence  with  which  the  Respondent  was  cha,rged,  I  am 
of  opinion  that  in  that  case  the  Court  of  Session 
would  have  had  jurisdiction,  and  would  have  been 
fully  entitled  to  hear  the  objections  that  were  raised. 
But,  my  Lords,  upon  looking  at  the  Act  of  Parliament 
it  appears  to  me  quite  dear  that  the  79th  section  takes 
away  any  jurisdiction  from  the  Court  of  Session  in 
this  case.  It  lies  upon  the  Respondent  to  show  that 
the  suspension,  by  which  the  proceedings  were  com- 
menced before  the  Coiu't  of  Session,  was  regularly 
sued  out:  By  the  79th  sect,  of  the  7  &  8  Geo.  4. 
c.  63,  it  is  enacted,  "that  no  writ  of  certiorari"  (that 
would  apply  to  England)  "  or  other  writ  or  process 
shall  be  issued  at  the  suit  of  any  Defendant  out  of  any 
of  His  Majesty's  Courts  of  Record  in  England,  Scotland, 
or  Ireland,  nor  shall  any  bill  of  suspension,  advocation, 
or  reduction  be  passed,  nor  shall  any  letter  or  letters 
of  suspension,  advocation,  or  reduction,  or  any  other 
proceeding  be  issued  out  of  the  Court  of  Session  or 
Court  of  Justiciary  in  Scotland,  to  supersede,  sist, 
stay,  remove,  or  in  anywise  affect  any  information  or 
judicial  proceeding  before  the  Commissioners  of  Excise 
or  Commissioners  of  Appeal  in  this  Act  after  mentioned, 
or  before  any  justice  or  justices  of  the  peace,  in  the 
United  Kingdom  in  pursuance  of  this  Act."  There- 
fore if  the  justice  before  whom  Mr.  M'Loughlan 
was  brought,  was  acting  in  pursuance  of  the  Act 
and  had  jurisdiction  in  the  matter,  the  suspension 


Ijoird  CkameiXbu^B 
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was  incompetent  and  the  Court  of  Session  had  no         ^^> 
jorisdiction.  m-loooblaii. 

Now,  my  Lords,  it  seems  to  me  that  the  learned 
Coimsel  for  the  Bespondent  have  utterly  failed  in 
showing  that  the  justice  had  not  jurisdiction.  For  it 
is  enacted  by  the  33rd  section  of  the  same  Act  of 
Parliament  that  creates  the  offence,  that  "  it  shall  be 
lawful  for  any  officer  of  excise  and  all  persons  acting 
in  his  aid  and  assistance  "  (and  in  this  case  I  know 
not  whether  the  officer  of  police  might  not  be  con- 
sidered as  acting  in  aid  and  assistance  of  the  officer  of 
excise,  if  it  were  necessary  to  consider  that) — "  it  shall 
be  lawful  for  any  officer  of  excise,  and  all  persons 
acting  in  his  aid  and  assistance  to  aiTest  and  detain 
every  person  so  discovered  and  to  convey  him  or  her 
before  one  or  more  justice  or  justices  of  the  peace  for 
the  county,  shire,  division,  city,  town,  or  place  wherein 
sach  person  shall  be  so  discovered  as  aforesaid."  Here 
there  is  power  given  to  the  excise  officer,  and  to  all 
who  are  acting  in  his  aid  to  arrest,  detain,  and  convey 
the  offender  before  a  justice. 

Then  come  the  words  which  give  jurisdiction  to  the 
justice :  ''and  it  shall  be  lawful  to  and  for  such  justice 
or  justices  of  the  peace,  on  confession  of  the  party  or 
by  proof  on  the  oath  of  one  or  more  credible  witness 
or  witnesses  made  of  such  offence,  to  convict  every  such 
person  so  discovered  as  aforesaid.'* 

It  is  not  disputed  that  the  magistrate  who  acted  in 
this  case  would  have  had  jurisdiction  if  he  had  been 
the  magistrate  to  whom  the  Respondent  was  taken 
in  the  first  instance,  on  the  22nd  of  March,  in  order 
to  make  the  complaint  before  him.  If  the  Bespon- 
dent  had  been  immediately  conveyed  before  that 
magistrate,  and  that  magistrate  had  proceeded  to  hear 
and  to  decide,  no  question  could  have  been  made 
about  the  jurisdiction.      But  it  so  happens  that  the 
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^^        arrest  being  on  the  22nd  of  March  (I  believe  there 


^^^•^'  is  some  doubt  about  the  dates)  it  was  not,  according 
to  the  statement  in  the  case,  till  the  24th  of  March 
that  the  hearing  took  place.  And  it  is  said  that 
during  that  interval  the  Respondent  could  not  be 
considered  as  having  been  detained  under  the  autho- 
rity of  the  Act. 

Now,  it  is  allowed  by  the  Counsel  for  the  Respondent 
in  this,  one  must  admit,  ably  argued  case,  that  all  that 
is  reasonable  may  be  done  by  way  of  detention  for  the 
purpose  of  having  the  matter  adjudicated  And  it 
is  not  disputed,  I  prestime,  that  if  Mr.  M'Loughlan 
had  been  taken  to  the  house  of  a  justice,  and  the 
justice  had  been  at  dinner,  he  might  lawfully  have 
been  detained  in  the  hall,  or  introduced  into  the 
drawing  room,  or  into  a  picture  gallery  to  amuse 
himself  until  the  repast  was  over,  and  the  matter 
might  then  be  heard.  Indeed  Mr.  Neiah  allows  that 
the  excise  officer  might  have  taken  him  to  his  (the 
officer's)  house  and  detained  him  there.  But  the 
objection  is,  that  instead  of  being  in  the  officer's  house 
he  was  taken  to  a  prison,  and  a  police  officer  was 
asked  to  take  care  of  him.  Well,  I  say  again,  referring 
to  these  sections  of  the  Act  of  Parliament,  that  the 
police  officer  in  doing  that  might  be  considered  as 
acting  in  aid  of  the  excise  officer,  at  all  events  he  was 
acting  for  the  excise  officer,  and  the  excise  officer 
must  be  considered  as  the  party  who  is  detaining  him. 
Qui  facit  per  alium,  fdcit  per  ae.  He,  for  the  excise 
officer,  did  detain  him,  and  it  is  allowed  that  there 
was  no  detention  whatsoever,  beyond  what  was 
essentially  necessary  for  the  matter  being  adjudicated. 
There  was  no  malice,  no  violence,  no  harsh  treatment^ 
and  no  time  at  all  was  wasted.  The  excise  officer 
does  his  best  to  find  a  justice  to  hear  the  case. 
He  goes  first  to  one  man  and  then  to  another,  and 
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then   he    consalts    the    oflScer   who   represents   the         ewm\ 
Qovemment  at  Airdrie,  and  he  advises  him,  I  think     ^'^f^^- 

^^  IjOf^  CfmnceHof^i 

to  go  to  Hamilton.  He  goes  to  Hamilton.  He  does 
his  hest  to  find  a  justice,  down  to  the  24th,  when 
Mr.  Torrance  is  found,  and  the  proceedings  are 
consummated. 

It  seems  to  me  qnite  clear  that  it  must  he  considered 
ihat  there  was  a  contintdty  of  detention,  that  it  was 
always  either  by  the  excise  officer,  or  by  some  person 
acting  in  aid  of  the  excise  officer ;  and  there  is  no 
doubt  that  if  a  justice  could  have  been  found  sooner, 
the  detention  would  have  been  abridged. 

It  was  said  by  the  learned  Counsel  for  the  Bespon- 
d^t  that  this  was  not  in  the  heart  of  the  Highlands, 
that  Airdrie  is  a  very  populous  place,  and  that  there 
are  a  great  number  of  magistrates  there.  But  if  it  be 
admitted  that  in  the  heart  of  the  Highlands,  where 
magistrates  are  rare,  the  Bespondent  might  have  been 
detamed  till  a  magistrate  could  be  found,  then,  if  in 
any  other  part  of  the  country  there  are  twenty 
magistrates  applied  to,  and  each  of  them  improperly 
tefbses  to  hear  the  case,  it  is  clear  that  the  man  must 
be  detained  till  some  magistrate  is  foimd,  who  will 
administer  the  law. 

Under  these  circumstances,  it  appears  to  me  that 
Mr.  Torrance  had  jurisdiction,  just  as  much  as  if  he 
had  been  present  at  the  time  when  the  unlawful 
distillation  was  discovered,  and  had  sat  at  the  outset 
of  the  proceedings  to  hear  and  adjudicate. 

Van  Boven's  case  is,  I  think,  in  point,  because  it 
shows,  that  even  although  the  detention  be  for  an 
unreasonable  time,  that  does  not  affect  the  case.  I  do 
not  think  that  the  detention  in  the  present  case  was 
for  an  unreasonable  time  ;  and  if  a  jury  had  had  to 
tiy  that  question,  I  think  any  jury  would  have  said 
that  there  was  no  detention  for  an  unreasonable  time. 
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Onenobleand  learned  Lord  hasintiniated his  opinion  (a)y 
in  commenting  upon  Van  Boven's  case  (6),  that  that 
would  not  have  interfered  with  the  jurisdiction  of  the 
justice  when  the  hearing  actually  took  place.  In  that 
case,  the  Act  of  Parliament  gave  power  to  detain  for 
a  reasonable  time,  'and  the  jury  expressly  found  that 
he  had  been  held  in  custody  for  an  unreasonable  time, 
but  still  the  determination  was  that  that  did  not  in- 
terfere with  the  jurisdiction  of  the  magistrate. 

That  being  so,  all  the  other  questions  disappear. 
The  Court  of  Session  having  no  jurisdiction  to  sus- 
pend the  proceedings  before  the  justice,  because  the 
justice  had  jurisdiction  in  the  matter,  and  the  suspen- 
sion being  incompetent,  the  other  questions  that  have 
been  discussed  at  the  bar  do  not  arise. 

I  am  almost  ashamed  to  refer  to  some  of  the  objec- 
tions that  have  been  made,  such  as  that  there  was 
only  one  witness  examined ;  for  the  Act  of  Parliament 
says  that  the  proof  of  one  witness  shall  be  suj£cient. 
And  again,  that  the  officer  filled  up  a  blank  warrant. 
Although  those  objections,  received  a  certain  counte- 
nance from  the  Lord  Ordinary,  I  must  say  that  they 
seem  to  me  to  be  wholly  frivolous,  and  I  am  sorry 
that  they  should  have  received  countenance  in  that 
quarter. 

The  only  further  objection  that  I  think  it  right  to 
take  notice  of  is,  that  there  as  no  written  informa- 
tion, and  that,  consequently,  there  was  not  any 
jurisdiction  in  the  justice.  If  this  had  been  a  pro- 
ceeding under  a  different  clause  of  the  Act  of  Parlia- 
ment, not  where  there  has  been  an  arrest,  but  an 
immediate  procedure  for  obtaining  an  adjudication, 
and  the  infliction  of  a  penalty,  1  think  there  might 
have  been  good  reason  for  such  an  objection  ;  but  it 

(a)  This  was  in  course  of  the  argument  by  Counsel. 
(6)  9  Q.  B.  669. 
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ifl  quite  dear  that  the  Legislature,  in  enacting  this  'Y"" 
feriinum  remediuvi^  of  arresting  parties  taken  m  ^*^^■""• 
pxgrwnJte  delicto^  and  having  an  immediate  conviction, 
contemplated  that  it  should  be  done  without  the 
fonoality  of  a  written  information,  and  without  the 
fonnality  of  a  regular  conviction.  Those  steps  may 
be  necessaiy,  and  often  are  necessary  and  proper, 
when  there  is  a  r^ular  proceeding  which  is  supposed 
to  take  place  before  a  magistrate  ;  but  this  is  a  special 
proceeding  to  be  adopted  for  the  purpose  of  putting 
doim  an  offence  which  it  is  very  difficult  to  meet ; 
Dsmety,  the  offence  of  unlawful  distillation,  and  it 
seems  to  me  that  if  parties  were  allowed  to  raise 
such  objections  as  these,  the  very  object  of  the  Act 
would  be  defeated.  All  that  it  appears  to  me  judicially 
necessary  for  us  to  decide  is,  whether  tliis  suspension 
WW  competent  or  not  I  say  that  it  was  incompetent, 
because  the  magistrate  had  jurisdiction;  and  the 
saq)ension  being  incompetent,  I  must  advise  your 
Lordships  that  the  Interlocutors  of  the  Court  of 
Session  should  be  reversed. 

Lord  CRANWOBTH  :  Lard  CrtmwarWt 

My  Lords,  I  entirely  concur  with  my  noble  and 
teamed  Mend.  The  33rd  section  of  the  Statute  in 
question  makes  it  the  duty  of  any  officer  of  Excise, 
iqK>n  finding  a  person  in  jUxgramte  deUcto  engaged  in 
ilfictt  distillation,  to  arrest  and  detain  him,  and  bring 
bim  before  one  or  more  justice  or  justices  of  the  peace, 
m  ardor  that  he  may  there  be  dealt  with.  And  the 
daty  then  imposed  upon  the  justice  to  hear  and  deter- 
mine the  case,  and  to  fine  the  party  302.  if  he  is  oon- 
▼icted,  either  upon  his  own  confession,  or  by  the  evi- 
dence of  one  witness,  and  in  default  of  his  payment, 
then  to  commit  him,  for  a  certain  time,  to  prison. 

Now,   here  the  officer  of  excise,  Evans,  did  find 

o 
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J^^m  M'Loughlaii  engaged  in  illicit  distUlatioQ,  did  arre^ 
M*LeDon.AH.  |^^  ^j^j  detain  him,  and  did  bring  him  before  a  justice 
fifimion,  of  the  peaco ;  and  the  first  point  that  was  argued  was, 
that  it  .W93  the  dufy  of  the  justice  of  the  peace  to 
inquire  whether  he  had  been  brought  qiw/m  prvm/u/ai 
before  him.  Now,  in  my  opinion,  the  justice  of  the  peace 
not  only  had  no  obligation  to  make. such  an  inquiry, 
but  he  would  haye  been  doiog  that  which  he  would  not 
have  been  justified  in  doing  had  he  stopped  to  make 
«uch  an  inquiry^  He.might  just  as  weU  have  inquixied 
whether  the  arrest  had  been  uimecessarily  harsh  as 
to  have  inquired  whether  the  detention  h^  been 
unnecessarily  long..  The  justice  .of  the  pejBx^e.  had 
no  duty  to  perform  except  to  proceed  upon  the 
case  as  the. case  of  &  person  taken  fiaffvamie  ddido 
having  been  arrested  and  detained  by  the  officer 
and  brought  before  him.  That,  therefore,  I  thinks 
disposes  altogether  of  the  question  about  imreaaonahle 
detention. 

.  But  I  must  say  that  looking  at  it  as  a  question  of 
&ct,  if  I  had  to  decide  it  only  as  a  juryman,  I  should 
say  that  there  was  no  unnecessary  detention  at  all 
The  man  was  taken,  and  for  aught  that  appears  would 
have  been  immediately  brought  before  the  justice  that 
same  evening,  if  a  justice  could  have  been  found.  Bat 
for  some  reason  not  explained  the  ofiSicer  of  excise  goes 
first  to  one  justice  of  the  peace  and  then  to  another,  and 
none  of  the  justices  chooses  to  entertain  the  jurisdiction; 
till  at  last,  forty-eight  hours  alter  the  man  had  been 
taken,  the  excise  officer  does  find  a  gentleman  of  the 
name  of  Torrance,  who  does  entertain  the  jurisdiction, 
and  convicts  him.  It  appears  to  me,  therefore,  that 
this  question  of  unreasonable  detention,  which  seems 
to  have  been  the  oidy  ground  on.  which  the  Court  of 
Session  proceeded,  entirely  Ms  to  the  ground.  It  was 
not  a  question  that  could  come  into  contest  before  the 
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jfostio^,  even  if  the  facta  had  warranted  it,   and  in         ^^^^ 
truth  the  &ctB  would  not  warrant  it,  if  it  had  come     ^'^^^^^ 

V  !•        xi_     •      A-  '     Lord  Cranw^Nk^M 

before  the  justice.  [tfphnom. 

That  may  be  considered  as  a  question  of  substance  \ 
alltiie  other  questions  are  quiBStions  really  and  en- 
tirety of  form.  I  had  at  one  time  a  doubt  whether 
tiie  conviction  was  drawn  up  in  the  proper  form  ;  but 
I  think  that  what  was  *pointed  out  by  my  noble  and 
hamed  friend  is  unanswerable  on  that  subject,  namely, 
that  the  substance  being  rights  the  authority  of  the 
Ooort  of  Session  to  inquire  into  the  form  is  taken 
away  by  the  7dth  section  of  the  Statute. 

That  the  Oourt  had  jurisdiction  to  inquire  into  such 
a  matter,  if  it  had  appeared  on  the  face  of  the  pro*- 
eeedings  that  the  justice  was  actually  without  juris- 
diction,  I  can  entertain  no  doubt.  I  do  not  think  that 
the  Statute  meant  to  give  exclusive  jurisdiction  to  any 
justice  of  the  peace,  or  to  any  tribunal,  to  impHson 
one  of  Her  Majesty's  subjects  without  it  being  dis- 
tinctly shown  on  what  ground  he  was  imprisoned,  and 
that  he  was  lawfully  imprisoned.  But  all  the  rest 
being  entirely  matter  of  form,  the  right  of  suspension 
is  taken  entirely  away. 

Upon  the  whole,  therefore,  I  think  that  the  Court 
of  Session  have  certainly  come  to  an  erroneous  con- 
dition, and  that  the  Interlocutors  must  be  reversed. 

Loid  OHEUCSFORB  :  I^d  CkHmtJbrd't 

opmion. 

My  Lords^  I  agree  with  my  noble  alnd  learned  firiend 
open  the  Woolsack,  that  the  general  jurisdiction  of  the 
Court  of  Session  is  not  taken  away  by  any  of  the 
provisions  of  the  Acts  to  which  reference  has  been 
made.  1£,  therefore,  the  magistrate  had  been  acting 
without  any  jurisdiction,  I  apprehend  that  it  would 
have  been  competent  to  the  Court  of  Session  to  have 
^tertajned  these  proceedings.      But  supposing  the 
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btahi  magistrate  has  jurisdiction,  then,  according  to  the 
ifLoooHLAif.  opinion  of  my  noble  and  learned.  Mend  upon  the 
^^vSSS^'  Woolsack,  in  which  I  entirely  agree,  the  79th  section 
of  the  7  &  8  Geo.  4.  c.  63.  took  away  from  the 
Court  of  Session  the  power  of  issuing  a  suspension* 
Therefore  in  this  case  the  real  substantial  question 
is,  whether  the  magistrate  had  or  had  not  jurisdiction, 
under  the  circumstances,  over  the  particular  case. 

Now,  I  confess  that,  upon  the  question  of  the  ma- 
gistrate's jurisdiction,  I  am  unable  to  agree  either  with 
the  conclusion  at  which  the  Court  of  Session  arrived, 
or  with  the  reasons  which  they  have  given  for  that 
conclusion.  They  thought  that  the  proceeding  under 
the  33rd  section  of  the  7  &  8  Geo.  4.  a  53.,  was  incom- 
petent in  consequence  of  what  they  r^;arded  to  be  an 
illegal  detention  of  the  Respondent,  because  he  was 
not  brought  before  the  justice  in  the  maimer  pre- 
scribed and  authorized  by  the  Statute, — ^that  it  ceased 
to  be  a  proceeding  on  immediate  arrest  under  the  Act 
from  the  nature  of  the  detention,  the  Bespondent  not 
being  conveyed  before  the  justice  by  the  excise  officer 
but  being  brought  up  as  a  prisoner  in  the  hands  of 
the  gaoler. 

It  is  to  be  observed  that  upon  this  single  point 
upon  which  the  Court  of  Session  decided,  the  Lord 
Ordvnary  seemed  rather  to  be  of  opinion  that  the 
detention  or  imprisonment,  or  whatever  it  is  to  be 
called,  was  not  sufficient  in  itself  to  make  void  the 
conviction.  And  I  think  it  is  perfectly  dear  that  it 
could  not  have  that  effect;  for  let  us  look  to  the 
object  and  to  the  words  of  the  33rd  section  of  the 
Act  upon  which  the  question  turns.  The  object  of 
that  section  of  the  Act  was  to  provide  for  the  iTmne^ 
diate  apprehension  of  offenders  who  were  likely  to 
escape  from  justice  ;  and  accordingly  it  empowers  the 
officer,  where  any  person  is  discovered  assisting  in 
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the  illegal  manu&iCtnTe,  that  is^  the  illicit  distillation         etani 

of  spirits,  "  to  arrest  and  detain  every  person  so  dis-     m^locohlam. 

covered,  and  to  convey  him  or  her  before  one  or  more 

justice  or  justices  of  the  peace  for  the  coimty,  shire, 

division,  dty,  town,  or  place  wherein  such   person 

iiisll  be  so  discovered  as  aforesaid."     Then  it  enacts 

that "  it  shall  be  lawful  to  and  for  such  justice  or 

justices  of  the  peace,  on  confession  of  the  party,  or  by 

proo^  on  the  oath  of  one  or  more  credible  witness  or 

witnesses,  made  of  such  offence,  to  convict  every  such 

peison  so  discovered  as  aforesaid/' 

So  that  the  officer  is  empowered  to  "arrest  and 
detain.''  "Arrest"  and  "detention"  are  here  in  a 
oertftLa  sense  synonymous  terms ;  but  inasmuch  as  the 
offioer  is  to  convey  the  offender  before  a  magistrate, 
there  must  necessarily  be  some  detention  following 
the  arrest,  in  order  to  enable  him  to  perform  his  duty 
in  that  respect. 

Now,  det^tion  is  of  various  kinds.  It  may  be  by 
the  officer  keeping  hold  of  the  person  that  he  has  so 
arrested  and  detaining  him  in  that  manner.  It  may 
be  by  locking  him  up  in  a  room  imder  the  charge  of 
some  persons  who  are  entrusted  to  watch  over  him 
while  the  officer  goes  for  the  purpose  of  finding  some 
justice  of  the  peace.  And  it  is  admitted,  on  the  part 
of  the  Respondent,  that  such  detention  would  be  lawful 
in  every  case  where  the  room  or  the  parties  who  were 
watching  that  room  were  under  the  control  of  the 
officer.  But  it  is  said  that  in  this  particular  case  the 
man  having  been  lodged  in  a  gaol,  from  that  moment 
the  detention  ended,  in  the  sense  of  the  Act  of  Farlia- 
nient,  and  that  a  new  species  of  custody,  in  the  nature 
of  an  imprisonment,  changed  the  character  of  the 
detention,  and  made  the  party  no  longer  under  the 
control  of  the  officer. 
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EvAM  Now  it  appears  to  me  that  you  cannot,  by  using  the 

M*LoooHL4«.     ^^^^^  ''incarceration''  or  "imprisonment/'  alter  tbe 

Lord  CJkelm^/ord'M 

cpMon.  natiire  of  the  thing.  It  may  still  be  detention,  although 
the  detention  is  in  a  gaol  or  lock-up  house,  and  not  in 
a  private  house,  in  which  it  is  admitted  that  the  de- 
tention would  be  lawfal  under  the  Act  of  Parliament ; 
because,  after  all,  the  persons  who  hieiye  the  contrdl 
over  and  the  custody  of  the  offender  are  aiding  and 
assistixig  the  officer  in  the  detention  of  the  offender. 
It  is  not  a  change  of  cuGBbody  "as  long  as  they  are  hold- 
ing  him  upon  the  authority  of  the  officer  and  for  the 
purpose  of  detaining  him  imder  the  Act  of  Parlia- 
ment. 

Now,  when  the  party,  under  these  circumstances,. is 
brought  before  the  magistrate,  I  quite  agree  with  my 
noble  and  learned  friend  opposite,  that  the  magistrate 
has  nothing  to  do  with  the  mode  in  which  the  party 
has  been  dealt  with  after  he  has  been  arrested.  When 
he  is  discovered  and  is  immediately  arrested  by  the 
officer,  then  the  jurisdiction  of  the  magistrate  would 
attach ;  and  it  would  be  no  part  of  the  duty  of 
the  magistrate  to  inquire,  when  he  found  ihat 
there  had  been  a  delay,  as  in  this  instance,  of  two 
days,  why  it  was  that  the  party  arrested  jhagraTiie 
delicto  was  not  immediately  brought  before  him.  The 
whole  of  his  duty  is  to  ascertain  whether  the  offenoe 
has  been  committed;  whether  the  party  was  dis- 
covered assisting  in  the  illegal  distillation ;  and  if  he 
were  so  discovered,  and  immediately  arrested,  that  is 
quite  sufficient  to  give  the  magistrate  jurisdiction,  and 
the  magistrate  has  no  duty  to  inquire  fturther,  or  to 
ascertain  whether,  since  his  arrest,  he  has  been  actually 
in  the  immediate  keeping  of  the  officer,  or  wheth^  he 
has  been  in  some  other  custody,  but  etill  under  the 
charge  of  the  officer  and  \mder  his  controL 
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LordiCkekm^fMrt 


Thk  case  -was  likened,  by  the  Lord  Juetice-Cflerk,  to  ^J^ 
the  case  of  Hay  v.  Linton(a) ;  and. yet  it  is  impossible  ^*^"««"*- 
iooonoeive  any  one  thing  more  distinguishable  from 
aaotherthanthercaseof  fa^  V.  ZirtfoT^  from  the  present 
case.  What  was  the  case  of  Hay  v,  Linton  f  It  was 
a  prooeeding  under  an  Act  of  Parliament  which  antho- 
lized  constables  to  bring  before  a  magistrate  any  child 
under  fourteen  years  of  age  found  wandering  in  the 
streets  without  any  home,  proper  guardianship,  or 
visible  means  of  subsistence ;  and  the  magistrate  was 
aaihorized,  if  no  person  appeared,  after  intimation 
being  given,  to  provide  for  the  child  and  find  security 
to  that  effect,  to  order  such  yoimg  person  forthwith  to 
be  transmitted  to  and  received  at  any  reformatory 
school.  Now  where  a  destitute  child  is  brought  before 
a  magistrate  under  the  provisions  of  that  Act,  it  is 
quite  clear  that  when  intimation  has  been  made,  the 
dnld  is  to  be  taken  care  of  in  the  meantime  until  it 
caa  be  ascertained  whether  any  person  will  appear 
and  give  the  requisite  security ;  but  in  that  case, 
instead  of  taMng  care  of  the  child  in  that  manner,  the 
magistrate  granted  a  warrant  to  detain  the  child  in 
the  cells  of  the  police  office.  Therefore,  when  the 
duld  was  brought  up  after  the  period  of  intimation 
bad  expired,  it  was  insisted,  or  rather  it  was  after- 
wBids  insisted,  when  the  child  had  been  sent  to  the 
refoimatory,  that  the  jurisdiction  of  the  magistrate 
bad  ceased,  because  the  character  and  condition  of  the 
dnld  had  altogether  changed ;  and  so  the  Lord  Justice-' 
Clerk  puts  it  very  clearly,  when  the  order  was  aflier- 
wards  pronounced,  the  child  was  no  longer  before  the 
magistrate  in  the  position  contemplated  by  the  Statute, 
that  is,  brought  before  him  immediately  upon  being 
foxmd  in  the  streets  in  a  state  of  destitution  ;  but,  on 

(a)  2  Irvine's  Justiciary  Cases,  333. 


104  CASES   IN   THE   HOUSE   OF  LORDS. 

ETAm        the  contrary,  was  brought  up  as  a  prisoner  from  the 

LordCke  $  jj.^^  what  poBslble  analogy  can  there  be  between 
that  case  and  the  present  ?  Is  the  character  of  the 
immediate  arrest  changed  in  this  case  by  reason  of  the 
subsequent  detention?  Is  there  any  change  in  the 
evidence  to  prove  that  the  party  was  discovered  in  the 
act  of  illicit  distillation  ?  It  is  clear  that  the  analogy 
between  the  two  cases  altogether  fitils,  and  that  there 
was  nothing  whatever  in  the  circumstances  of  this 
detention,  even  supposing  it  had  been  an  illegal 
detention,  which  would  take  away  from  the  magis- 
trate that  jurisdiction  which  attached  to  him  under 
the  Act  by  reason  of  the  discovery  which  was  made 
of  the  party,  and  the  immediate  arrest  upon  that 
discovery. 

I  wish  that  it  may  be  understood  that  I  do  not 
intend  to  express  any  opinion  which  might  counte- 
nance the  delay  which  took  place,  upon  the  present 
occasion,  in  carrying  the  offender  before  a  magistrate. 
My  noble  and  learned  friend  on  the  opposite  side  of 
the  House  thinks  that  there  was  no  unnecessary  delay, 
and  he  may  be  right  in  that  respect.  But  I  am  bound 
to  say  that,  even  if  there  was  an  improper  delay,  the 
officer  was  placed  in  a  situation  of  great  difficulty  and 
embarassment  in  consequence  of  the  refrusal  of  one  or 
more  of  the  magistrates  to  hear  the  case.  However, 
I  am  so  perfectly  dear  with  regard  to  the  question  as 
to  the  jurisdiction  of  the  magistrate  not  having  been 
taken  away,  that  I  could  not  have  entertained  any 
doubt  whatever  upon  the  subject,  if  it  had  not  been 
for  the  very  high  respect  which  I  entertain  for  the 
judgment  of  the  learned  Judges  of  the  Court  of  Session 
who  have  decided  this  question. 

With  regard  to  the  other  objections  which  have 
been  raised,   in    my  opinion  they  are  really  very 
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fiivokua    I  entirely  concur  with  the  opinion  which         ^^** 
has  been  expressed  by  my  noble  and  learned  friends,     •''^.^^f*^- 

Lord  CMm^fbr^i 

and  I  think  that  upon  the  present  occasion  the  Inter- 
locators  ought  to  be  reversed. 

InierloevioTs  reversed,  with  a  RemUy  and  a  direction 
to  refuse  the  Note  of  Suspension^  and  to  do 
fMrOier  i/a  Hie  Ca/use  as  shovld  he  just  and  con- 
sisteni  with  the  Houses  direction  and  judgment, 

TmM— HoLKES,  Ainx>N,  Tubkbull,  and  Shabket. 


H 
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THE  BRITISH  LINEX  COMPANY,  .    .    .    Appellants. 
THE  CALEDONIAN  INSURANCE  COMo  ^,„ 

>.  KESPONDKNTS* 

PAXY, J 

Letter  of  Credit — Forgery, — ^On  pajment  of  a  sum  of  money  laei. 

bj  the  Respondents  into  the  Appellants'  bank,  a  letter  of 
credit  for  the  amount  was  given  bj  the  Bank  in  favour  of 
one  Andrew  King.  It  was  presented  to  the  bank  agent 
at  Irvine  with  the  name  Andrew  King,  a  forgerj, 
endorsed  on  it.  Held,  bj  the  House  (affirming  the 
judgment  of  the  Court  of  Session),  that  payment  upon 
this  forgery  did  not  discharge  the  Bank. 

Per  the  Lord  Chancellor  :  Here  the  Bank  has  paid  upon  the 
forged  signature  of  Andrew  King.  That  is  no  payment 
at  all ;  therefore,  things  are  in  the  same  situation  as  if  the 
money  were  still  in  the  till  of  the  Bank  ;  p.  112. 

Per  Lord  Wensleydale :  This  is  the  case  of  money  paid 
to  the  bankers  for  the  purpose  of  being  paid  out  upon 
Andrew  King's  drafl.  But  the  true  draft  of  Andrew 
King  was  never  given  ;  consequently  the  money  remains 
in  the  hands  of  the  Bank  for  the  use  of  the  Ilespondents 
the  moment  they  choose  to  demand  it ;  p.  115. 

The  Appellants  are  the  well-known  bankers  in 
Edinburgh.  The  Bespondents  are  a  Fire  and  Life 
Insurance  Company  incorporated  by  Royal  Charter 
and  Act  of  Parliament,  and  also  carrying  on  their 
business  in  Edinburgh. 

On  the  22nd  of  June  1853,  one  Harvey,  a  solicitor 
at  Dairy  in  Ayrshire,  acting  as  local  agent  for  the 
Insurance  Company,  sent  to  their  manager  in  Edin- 
bm-gh  a  proposal  for  an  insurance  of  SOOl.  on  the  life 
of  an  individual  named  Andrew  King,  described  as  a 
"farmer,  Brackenhills,  Beith."  The  proposal  was 
accompanied  by  a  report  from  the  medical  officer 
employed  by  the  Company  in  the  district.    There  was 


108 


CASES   IN   THE   HOUSE   OF   LOBDS. 


Bbrub  Lnrnt 

COMTAITY 

V. 

Calsdomian 
imsukancb 
Company. 


also  transmitted  with  the  proposal  a  "  private  friend's 
report,"  signed  "  John  Allan/'  and  an  extract  from  the 
Beith  parish  register,  showing  the  dates  of  the  birth 
and  the  baptism  of  King. 

Transmitting  these  documents,  Harvey,  on  the 
22nd  June  1853,  addressed  to  the  manager  of  the 
Insurance  Company  a  letter  in  the  foUowng  terms : — 

Sir, 

I  B BO  to  send  herewith  an  order  for  an  assurance  on  the 
life  of  Mr.  Andrew  King,  and  for  which,  if  approved,  you  will 
please  forward  a  policy  as  soon  as  possible. 

The  applicant  proposing  this  assurance  is  a  most  correct  and 
steady  person,  and  his  health  is  good,  and  I  consider  his  life  a 
safe  one  for  the  Company.  I  have  known  him  personally  for  at 
least  twenty  years,  and  I  never  knew  him  confined  to  the  house 
for  an  hour  with  sickness  daring  that  period. 

The  applicant  proposes  borrowing  450/.  stg.  upon  the  policy 
when  issued.  And  he  offers  as  his  sureties  James  Cochran,  Esq., 
of  Barcosh,  Dairy ;  Hugh  Barr,  Esq.  of  Dykehead,  Dairy ;  and 
Robert  Kerr,  Esq.  of  Wattiston,  Dairy,  for  the  payment  of  the 
premiums,  interest,  and  principiBkl  sum,  the  said  principal  sum  to 
be  repaid  as  follows,  viz.,  by  an  instalment  of  150/.  sterling  at  the 
end  of  two  years  from  the  date  of  advance,  150/.  sterling  at  the 
end  of  two  years  thereafter,  and  the  other  150/.  sterling  at  the  end 
of  two  years  thereafter. 

I  may  mention  that  the  security  offered  is  first  class,  any  one 
of  the  parties  being  sufficient  of  himself  for  the  amount,  being  all 
possessed  of  considerable  property  both  in  land  and  otherwise. 

The  loan  is  such  an  one  that  I  can  with  confidence  recommend 
it  to  the  Company,  and  as  most  undoubted. 

I  am.  Sir,  your  most  obedient  servant, 

Wm.  Harvib,  Agent. 

A  policy  of  insurance  for  8002.  was  in  due  time 
granted  by  the  Insurance  Company  on  the  Ufa  of 
"  Andrew  King,''  and  a  bond  for  4502.,  assigning  the 
policy  in  security,  was  prepared  and  sent  to  Harvey 
for  the  signature  of  King  and  the  proposed  sureties. 
Harvey  returned  the  bond  to  all  appearance  duly 
executed  by  the  proper  parties. 

Having  received  the  bond,  the  Insurance  Company, 
on  the  7th  July   1853,  paid  to  the  British  Linen 
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Company,  at  their  bead  banking  oflSce  in  Edinburgh,    ^'g^^^^"' 


436i  75.  &d,,  to  be  paid  by  them  at  Irvine  to  '*  Andrew 


In  return  for  this  payment  the  Insurance  Company 
reodved  from  the  British  linen  Company  a  '' letter  of 
credit "  in  the  following  terms : — 

To  the  Agent  for  the  British  Linen  Company  at  Irvine. 
No.  270.  British  linen  Company's  Bank,  Edinbnrgh^ 

Sib,  7th  July  1853. 

Please  to  honour  the  drafts  of  Mr.  Andrew  King  on 
acconnt  of  this  Company^  four  hundred  and  thirty-six  pounds 
7c  5^.,  on  adyioe. 

I  am.  Sir,  your  most  obedient  servant^ 
£i36 : 7 : 5.  Archid.  Nimmo,  Manager. 

The  Manager  of  the  British  Linen  Company,  on  the 
same  7th  of  July  1853,  despatched  a  letter  to  their 
agent  at  Irvine,  announcing  the  letter  of  credit  payable 
to  "  Andrew  King  ""  on  demand  for  436Z.  7a  5d. 

The  Insurance  Company  forwarded  the  letter  of 
credit  to  Harvie,  to  be  delivered  by  Harvie  to  King. 
On  the  8th  July  1853,  Harvie  presented  the  letter  of 
credit  with  the  forged  signature  ''Andrew  King'* 
endorsed  thereon,  to  the  bankers'  agent  at  Irvine. 
Upon  being  asked  who  Andrew  King  was,  Harvie 
represented  him  to  be  a  client  of  his,  a  firail  old  man, 
who  could  not  come  personally  to  get  the  money. 
Upon  this  representation  the  amotmt  was  paid  to 
Harvie,  who  endorsed  his  name  upon  the  letter  of 
credit 

At  Whitsunday  1854  the  interest  on  the  loan  of 
450L  was  duly  paid  by  Harvie,  but  the  premium  on 
the  policy  not  having  been  paid  when  due,  the  Insu- 
rance Company,  on  the  20th  July  1854,  applied  by 
letter  to  *'  Andrew  Eing  "  for  satisfaction.  They  also 
on  the  24th  July  1854,  addressed  the  sureties.  King 
and  the  sureties  denied  the  signatures  to  the  bond,  and 
King  for  himself  denied  the  receipt  of  the  436Z.  7s.  5cL 

I  2 
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In  July  1854,  Harvie  absconded,  leaving  his  affairs 
in  a  state  of  insolvency. 

The  signatures  to  the  bond  proved  to  be  forgeries. 
The  person  represented  as  Andrew  King,  a  fanner, 
turned  out  to  be  the  fireman  of  a  steam-engine,  who, 
perfectly  innocent  of  Harvey's  fraud,  was  made  uncon- 
sciously to  personate  the  individual  represented  as 
desiring  an  insurance. 

The  Insurance  Company  brought  their  action  to 
compel  the  British  Linen  Company  to  make  good  to 
them  the  4362.  78.  od.  paid  to  them  to  answer  the 
drafts  of  "  Andrew  King,"  whose  drafts  they  had.  not 
answered. 

The  Second  Division  of  the  Court  of  Session,  on  the 
8th  July  1859,  pronounced  judgment  against  the 
British  Linen  Company,  decerning  against  them  for 
4362.  78.  od.,  with  interest  and  costs. 

Against  this  judgment  the  present  Appeal  was 
tendered  to  the  House. 

The  Attorney-General  (a)  and  Mr.  Anderson  ap- 
peared for  the  Appellants.  They  contended  that  the 
fraud  was  by  the  Respondents'  own  agent,  whom  they 
had  enabled  to  commit  it. 

[Lord  Chelmsford  :  Was  he  their  agent  in  getting 
the  money  ?] 

The  Appellants  were  guilty  of  no  negligence.  In  Orr 
V.  The  Union  Bank  of  Scotland  (6),  Lord  Granworth 
countenanced  the  doctrine  that  where  the  customer's 
neglect  of  due  caution  has  caused  his  bankers  to  make 
a  payment  on  a  forged  order,  he  shall  not  set  up  the 
invalidity  of  the  document.  Young  v.  Grote  (c)  was 
to  the  same  effect.  There  the  customer  of  a  bank 
signed  a  check  in  blank  to  be  filled  up  by  his  wife, 
with  whom  he  left  it;  and  she  inserted  the  words 


(a)  Sir  Richard  BetheU.  (b)  1  Macq.  522. 

(c)  4  Ding.  253. 


Op*MtM» 
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"  fifty  pounds"  in  such  a  manner  that  another  person    Bmm»n  linbn  * 
was  able  to  write  "three  hundred  and''  before  the      CAuoiinAif 
word  fifty.     Thus  the  bankers  were  deceived,  and  the       coSaSy* 
deception  having  been  effected  through  the  customer's 
default,  they  were  absolved  from  liability.   * 
Mr.  Pattiaon  for  the  Respondents.  • 
At  the  close  of  the  Appellants'  argument,  their 
Lordships,  without  hearing  the  Bespondents'  Counsel, 
pronounced  the  following  opinions. 

Tbe  Lord  Chancellor  (a) :  Lord  otanceuor** 

My  Lords,  I  must  say  that  this  appears  to  me  to  be 
a  veiy  dear  case  lying  within  a  very  short  compasa 
I  do  not  understand  this  to  be  an  action,  as  has  been 
suggested  by  the  Attorney-General,  whereby  the 
Pnrsuers  seek  to  be  indemnified  for  a  wrong  done  by 
the  Defenders.  It  is  an  action  brought  to  recover  a 
sam  of  money  which  the  Pursuers  deposited  with  the 
Defenders  for  a  certain  purpose.  Now  it  is  quite  clear 
to  me  that  if  the  fraud  upon  the  Pursuers  which 
Harvie  concocted  had  been  discovered  at  any  time 
before  the  payment  was  made  by  the  Defenders^  the 
Pursuers  would  have  been  entitled  to  recover  the 
money  which  they  had  deposited.  Then  the  question 
is,  whether  this  payment  by  the  Defenders  upon  the 
forged  signature  of  Andrew  King  discharges  them  ? 
I  think  it  certainly  does  not  discharge  them.  This  is 
the  ordinary  case  of  bankers  paying  money  upon  a 
forged  cheque.  It  is  a  hard  case,  very  much  to  be 
regretted,  in  respect  of  which  there  is  an  enactment  (b) 

(a)  Lord  Campbell. 

(b)  16  &  17  Vict.  c.  69.  s.  19.,  passed  on  the  4th  August  1853, 
after  the  date  of  the  transaction  out  of  which  the  present  case 
arose.    The  words  of  the  19th  section  are  as  follows : — 

''ProTided  always,  that  any  draft  or  order  drawn  upon  a 
banto  for  a  sum  of  money,  payable  to  order  on  demand,  which 
shall,  when  presented  for  payment,  purport  to  be  endorsed  by  the 
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""coMFijrY*"  which  has  been  referred  to  in  this  argfument,  dis- 
caudoirav  charging  them  from  liability  upon  a  draft  payable 
coMMVT.  ^Q  order  on  demand,  but  there  has  been  no  enactment 
opimkm,  to  save  their  liability  in  such  a  case  as  thi&  Here 
the  Bank  has  paid  upon  the  forged  signature  of 
Andrew  King,  and  that  is  no  payment  at  alL  There- 
fore things  are  in  the  same  situation  as  if  the  money 
were  still  in  the  till  of  the  bankers. 

An  attempt  was  ingeniously  made  by  Mr.  Anderson 
to  show  that  Harvie,  in  presenting  the  letter  of  credit 
and  receiving  the  money,  was  the  agent  of  the  bor- 
rower, 'and  that  the  payment  of  the  money  to  the 
agent  of  the  person  in  whose  favour  the  letter  of  credit 
was  given  must  be  regarded  as  payment  to  himself 
But  that  is  utterly  untenable,  because,  according  to 
the  course  of  the  transaction,  there  would  have  been 
no  payment  of  the  borrower  until  the  letter  of  credit 
had  actually  been  endorsed  by  him,  or  a  draft  drawn 
by  him  for  the  amount. 

Then  this  seems  to  me  to  come  under  the  case  of 
money*  deposited  for  a  particular  purpose,  which 
purpose  has  not  been  answered ;  and  as  the  money 
must  be  considered  as  being  still  in  the  hands  of  those 
with  whom  it  was  deposited,  they  must  pay  it  to  the 
parties  to  whom  it  belongs.  The  very  lucid  reasoning 
of  Lord  Chancellor  Cranworthy  in  the  case  of  Orr  and 
Barber  v.  The  Union  Bank  of  Scotland  (a),  lays  down 

person  to  whon^  the  same  shall  be  drawn  payable,  shall  be  a 
sufficient  authority  to  such  banker  to  pay  the  amount  of  such 
draft  or  order  to  the  bearer  thereof,  and  it  shall  not  be  incumbent 
on  such  banker  to  prove  that  such  endorsement,  or  any  subsequent 
endorsement,  was  made  by  or  under  the  direction  or  authority  of 
the  person  to  whom  the  said  draft  or  order  was  or  is  made  payable, 
either  by  the  drawer  or  any  endorser  thereof." 

(a)  See  tuprh,  vol.  1,  p.  513.  Of  this  case  {Orr  t.  Union 
Bank  of  Scotland),  the  editors  of  Chitty  on  Bills  of  Exchange 
(Messrs.  Russell  and  Maclachlan,  p.  350),  say  that  it  "is  perhaps 
the  only  case  in  the  books  on  letters  of  credit ;  it  is  a  Scotch  case. 
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principles  which  seem  to  me  to  apply  entirely  to  the 
present  case. 


but  it  teema  that  on  that  suhject  the  law  of  Scotland  is  identical 
with  the  law  of  England.  It  is  not  an  unlikely  result  of  the  more 
fibenl  legislation  with  regard  to  cheques,  and  of  the  greater  pro- 
tection afforded  to  hankers  in  paying  them,  that  this  instrument 
will  soon  fall  into  disuse."  So  say  the  learned  editors  of  Chitty ; 
hat  it  appean  that  though  cases  are  scanty  in  England  on  letters 
of  credit,  they  are  not  scanty  in  America.  In  the  "  Draft  of  a  Civil 
Code  for  New  York,  1862,"  there  is  a  chapter  entitled  "  Letter  of 
Ciedit,"  p.  338,  which  chapter  (short  and  pregnant)  we  insert.  "  A 
letter  of  credit  is  a  written  request  addressed  by  one  person  to 
another,  requesting  the  latter  to  give  credit  to  the  person  in  whose 
Ikvoor  it  is  drawn.  It  may  be  addressed  to  several  persons  in  succes- 
sioD  and  must  express  a  consideration.  Upon  the  debtor's  defaidt^ 
the  writer  of  the  letter  of  credit  is  liable  to  those  who  gave  credit 
in  compliance  with  its  terms.  Lictters  of  credit  are  either  general 
w  spedal.  When  the  request  is  addressed  to  specified  persons  by 
nsme  or  description,  the  letter  is  special.  All  other  letters  of 
credit  are  general.  That  the  mere  feu^t  of  the  letter  being  addressed 
to  a  particular  person  does  not  make  it  a  special  letter,  see  Bene- 
^  V.  SkemU,  Hill  &  D.  Sapp.  219. ;  Union  Bank  v.  Coster,  3 
X.  Y.  203;  affirming  S.  C,  1  Sandf.  563.  A  general  letter  of 
credit  gives  any  person  to  whom  it  may  be  shown,  authority  to 
comply  with  its  request,  and  by  his  so  doing  it  becomes,  as  to 
him,  of  tiie  same  effect  as  if  addressed  to  him  by  namej^  Several 
penons  may  successively  give  credit  upon  a  general  letter ;  Union 
Bank  V.  Coster,  3  N.  Y.  203;  affirming  S.  C,  1  Sandf.  663.  If 
ih/t  letter  of  credit  in  its  terms  contemplates  a  course  of  ftiture 
dealing  between  the  parties,  it  is  not  exhausted  by  giving  a  credit, 
cren  to  the  amount  limited  by  the  letter,  which  is  subsequently 
reduced  or  satisfied  by  payments  made  by  the  debtor;  but  is 
to  be  deemed  a  continuing  guaranty ;  Gotes  v.  McKee,  13  N.  Y. 
232;  and  compare  Fettows  v.  Prentiss,  3  Denis,  512.  Unless  the 
terms  of  the  letter  express  or  imply  the  necessity  of  giving  notice 
of  acceptance  to  the  writer,  he  is  liable  for  credit  given  upon  it 
without  notice  to  him ;  Whitney  v.  Groot,  24  Wend.  82. ;  Union 
Bmk  V.  Coster,  3  N.  Y.  203;  affirming  S.  C.  I  Sandf.  563; 
Douglass  v.  Howland,  24  Wend.  35 ;  Smith  v.  Dann,  6  Hill, 
543.  If  a  letter  of  credit  prescribes  the  persons  by  whom,  or  the 
mode  in  which,  the  credit  is  to  be  given,  or  the  term  of  credit,  or 
fimits  the  amount  thereof,  the  writer  is  not  bound  except  for 
transactions  which  conform  strictly  to  the  mode  and  terms  pre- 
Mribed,  and  are  within  the  limit  fixed;  Brickhead  v.  Broum, 
5  HiU,  634;  affirmed,  2  Denis,  375.  No  other  person  than  the 
one  to  whom  a  special  letter  of  credit  is  addressed,  can,  by  acting 
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^"coSiiY*"  1  °^^*  therefore  advise  your  Lordships  to  affirm  the 

caudonuh  Interlocutor  of  the  Court  below,  and  to  dismiss  the 

IMBCBAKCB  i          ..t 

coMPAMY.  Appeal  with  costa 


^^^^^^'      Lord  Cranworth: 

My  Lords,  I  will  only  add  a  word  to  what  has  been 
said  by  my  noble  and  learned  friend.  I  should  be 
very  sorry  that  what  fell  from  me  in  the  case  of  Orr 
and  Barber  v.  The  Union  Bamk  of  Scotland,  which 
has  been  referred  to  by  Mr.  Anderson,  should  be  mis- 
understood. When  I  said  that  there  might  be  circum- 
stances of  fruud  or  negligence  that  would  vary  the 
case,  what  I  meant  was,  that  there  might  be  negligence 
in  the  circumstances  that  were  the  immediate  cause 
of  the  payment  by  the  bank,  as  in  the  case  decided  in 
the  Court  of  Common  Pleas  (a),  where  a  cheque  had 
been  drawn  payable  to  bearer  "fifty  pounds,"  and  it 
had  been  so  badly  written,  or  there  had  been  so  large  a 
blank  left  on  the  left  hand  side  of  the  "  fifty,''  that  the 
person  who  got  hold  of  it  was  enabled  to  put  in  "  three 
hundred  and,"  and  the  Court  of  Common  Pleas  held 
that  as  negligence  on  the  part  of  the  drawer  had 
afiforded  the  opportunity  for  that  fruud,  which  the 
Bank  could  not  have  discovered  by  ordinary  diligence, 
they  might  be  absolved  from  the  ordinary  liability 
attaching  to  the  payment  of  a  forged  cheque.  But  in 
this  case  I  must  say,  that  to  suppose  that  this  fraud, 

upon  it,  create  any  obligation  against  the  writer.  Brickhead  v. 
Brown,  5  Hill,  634;  affirmed,  2  Denis,  375:  Bobbins  v.  JStit^- 
ham,  4  Johns.  476;  Walsh  v.  BaiUie,  10  id.,  180.  If  a  special 
letter  is  addressed  to  several  jointly,  the  credit  must  be  given  by 
all,  or  the  writer  is  not  liable:  Penoyer  v.  Watson,  16  Johns. 
100.  The  person  to  whom  a  special  lettei*  is  addressed  cannot 
render  the  writer  liable  upon  it  by  procuring  strangers  to  give 
credit  to  the  holder  of  it;  Bobbins  v.  Bingham,  4  Johns.  41^; 
Walsh  V.  BaiUie,  10  id.  180.  Guaranty  for  six  months'  credit  does 
not  cover  a  four  months'  credit ;  Leeds  v.  Dunn,  10  N.  Y.  475." 
(a)  Young  v.  Grote,  4  Bing.  253. 
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irhidi  had  been  in  some  measure  concocted  and  in    BBirnaLinvR. 

COMPAIIXj 

some  measure  perfected  against  the  Insurance  Com-     CAiMomAw 
panj,  had  anything  to  do  with  this  payment  of  the       cSSSn. 
forged  cheque,  would,  I  think,  be  preposterous.      I  ^^"gST^'' 
entirely  agree  with  the  observation  of  Lord  Benholme, 
that  it  had  nothing  to  do  with  it.     The  Caledonian 
Insarance  Company  took  such  precautions  that,  unless 
there  was  forgery,  they  were  safe.    The  truth  is,  that 
although  King's  name  was  forged,  the  Bank  paid  the 
cheque  upon  the  authority  of  Mr.  Harvie.     The  agent 
says  he  knew  Mr.  Harvie  very  well,  and  therefore 
he  of  course  trusted  to  him  that  it  was  a  genuine 
agnature. 

Lord  Wensleydaxe  :  .  x^ 

My  Lords,  I  am  entirely  of  the  same  opinion.  I  '<j£S!r' 
think  the  case  is  a  very  plain  and  clear  one.  I  never 
had  the  least  doubt  about  it  It  is  the  case  of  money 
paid  into  the  hands  of  the  Defenders  for  the  purpose 
of  being  paid  out  upon  Andrew  King  s  draft.  But  the 
tnie  draft  of  Andrew  King's  was  never  given  ;^  conse- 
quently the  money  remained  in  the  hands  of  the 
Defenders  for  the  use  of  the  Pursuers  the  moment  they 
diose  to  demand  it.  It  is  the  simple  case  of  money 
had  and  received  The  machinery  of  the  letter  of 
credit  is  merely  for  the  purpose  of  having  the  money 
paid  at  Irvine  instead  of  being  paid  at  Edinbm'gh. 
Still  it  admits  the  liability  to  pay  the  sum  of  money 
to  the  order  of  Andrew  King.  It  is  only  machinery 
for  the  purpose  of  ordering  the  agent  of  the  Bank  at 
Irvine  to  pay  a  sum  of  money  to  their  customer  which 
has  been  paid  into  the  Bank  at  Edinburgh,  and  also  of 
communicating  to  Andrew  King  that  he  has  authority 
to  receive  it.  It  does  not  vary  the  position  of  the 
parties  in  the  least.  The  money  was  paid  by  the 
Pursuers  to  the  Bank  for  a  special  purpose,  and  that 
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**cwiS»*"    purpose  was  not  answered;  therefore  they  have  a 
C4UDonAv     right  to  demand  it  back  again. 

IMIURANCB 
COKP&NT. 

tor*  cMmtfi^*      i^^  Chelmsford  : 

My  Lords,  I  agree  with  my  noble  and  learned 
friends,  and  I  can  add  nothing  to  the  reasons  which 
they  have  given  for  their  opinion. 

Lord  Cranworth  :  May  I  make  one  remark  ?  It  is 
quite  lamentable  to  see  the  amount  which  has  been 
expended  in  litigation  in  such  a  case  as  thi&  It  is 
true  that  the  sum  in  dispute  here  is  rather  consider- 
able—4302.  ;  but  I  see  that  the  taxed  costs  on  one 
side  below  were  277!.,  and  probably  on  the  other  side 
they  were  quite  as  much,  and  therefore  the  costs  of  the 
two  parties  taken  together  go  far  beyond  the  sum  in 
dispute,  and  then  the  Appeal  to  this  House  will  nearly 
double  it ;  so  that  we  cannot  shut  our  eyes  to  this, 
that  the  costs  that  have  been  incurred  in  the  litigation 
in  this  case  (which  I  do  think  is  as  plain  as  any  case 
could  be)  are  probably  more  than  four  times  the 
amount  of  the  sum  in  dispute. 

The  Lord  Chancellor  :  I  may  add  that  we  have 
been  told  that  in  bankruptcies  in  Scotland  the  costs 
upon  the  average  are  not  above  10  per  cent,  of  the 
assets,  whereas  in  England  they  are  35  per  cent. ;  but 
in  this  case  it  appears  that  the  costs  in  the  Court  of 
Session  are  three  times  as  much  as  they  would  be  in 
the  Court  of  Queen's  Bench  or  in  the  Court  of  Chan- 
cery in  England. 

I'(\ieTlocf\ji,ioT  appealed  against  ajffirmed,  and  Appeal 
diamiased,  with  Costa. 

Gordon  &  Wilkins — Connell  &  Hope. 
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EWART,  KT  AL., Appellants. 

COCHRANE,  BT  AL., Rbspondbnts. 

ServUiide  rebus  ipsis  etfacHs. — ^Per  the  Lord  Chancellor  (a) :  1861 

It  18  not  upon  this  new  modp  of  acquiring  servitude, 
rebus  ipsis  et  factis^  that  I  proceed.  The  ground  on 
which  I  proceed  is  that  this  is  a  servitude  which  the  grant 
implies,  the  grant  accompanied  bj  the  enjoyment  which 
existed  at  the  time  the  grant  was  made  ;  pp.  121,  122. 

Per  the  Lord  Chancellor  :  The  easement  .passed  with  the 
eoDvejance,  aa  necessary  for  the  reasonable  enjoyment  of 
the  property  ;  p.  123. 

hsplkd  Grant  of  Servitude.— Per  Lord  Chelmsford  :  The 
servitude  cannot  be  placed  either  upon  natural  right  or 
upon  the  res  ipsi  etfacti.  It  must  arise  from  an  implied 
grant ;  p.  124. 

Per  Lord  Chelmsford  :  I  can  come  to  no  other  conclusion 
than  that  the  servitude  was  essential  to  the  enjoyment  of 
the  property,  and  therefore  that  we  must  imply  a  gtant 
of  that  servitude  when  the  conveyance  was  made  ;  p.  126. 

Bt  summons  bearing  date  the  6th  of  Febniaiy  1 855, 
William  Cochrane  and  John  Cochrane,  tanners  and 
carriers,  stated  that  they  had  acquired  and  been  infeft 
in  their  tanyard,  with  its  parts  and  its  pertinents, 
and  that  they  had  consequently  a  right  to  use  a 
certain  drain  or  conduit  leading  from  their  works  to  a 
tank  or  cesspool  situated  on  the  premises  of  the  Ewarts, 
who,  by  erecting  a  wall  and  creating  other  obstructions^ 
had  impeded  the  firee  passage  of  water,  and  thus 
rendered  the  drain  unserviceabla  The  summons  con- 
cluded for  a  declarator,  "  that  the  ground  occupied  by 
"  the  Ewarts  was  bound  to  receive  the  water  flowing 
*^  from  the  Pursuers'  tanyard ; '"  it  prayed  that  the 

(a)  Lord  Campbell. 
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^*"  Ewarts  should  be  decreed  to  restore  the  drain  to  its 
^^  original  state,  and  to  remove  the  wall  and  obstructions 
aforesaid;  and  it  also  sought  a  prohibition  against 
the  Ewarts  to  restrain  them  for  the  future  from  doing 
anything  to  "  interrupt,  molest,  or  disturb  "  the  Pur- 
suers in  the  enjoyment  of  their  asserted  right. 

The  fiwts  appeared  to  be  that  in  1787  one  indi- 
vidual, named  McCaa,  possessed  the  house  and  garden 
now  held  by  the  Ewarts,  and  also  the  ground  now 
belonging  to  the  Cochranes,  upon  which  last  he 
constructed  a  tanyard.  In  1788  McCaa  sold  the 
house  and  garden  to  one  Patrick  Murray,  retaining 
the  tanyard.  In  1806  McCaa  sold  the  tanyard 
to  Murray,  so  that  Murray  thereupon  became  the 
owner  of  both  properties.  From  1806  to  1819,  twelve 
years,  both  properties  belonged  to  Murray.  In  1819 
Murray  conveyed  the  tanyard  to  one  John  Dry  nan. 
In  1826  Drynan  conveyed  the  tanyard  to  Michael 
Wallace.  In  1829  Wallace  conveyed  the  tanyard 
to  Archibald  Campbell  In  1851  Campbell's  trustees 
conveyed  the  tanyard  to  the  Cochranes,  the  Re- 
spondents. Murray  dying  in  1832,  his  trustees  con- 
veyed the  house  and  garden  to  Peter  McDowell,  from 
whom  both  came  in  18S8  to  the  Ewarts,  the  present 
Appellants. 

Thus  the  two  properties  had  belonged  to  distinct 
owners  from  1788  to  the  date  of  the  summons,  with 
the  exception  of  twelve  years  from  1806  to  1819. 
McCaa  had  in  1788  made  a  syvor  or  drain  from  the 
tanyard  to  a  cesspool  in  the  garden ;  and  this  drain 
or  syvor  continued  in  operation  till  the  summer  of 
1853,  when  the  Appellants,  the  Ewarts,  having 
stopped  it,  the  Kespondents,  the  Cochranes,  sought 
redress  by  the  present  lawsuit. 

By  their  pleas  in  law  the  Pursuers  (the  Cochranes) 
averred  that  the  drain  and  cesspool  in  question  had 
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been  used  and  possessed  by  them  and  their  predeces-        -^t" 
sore  for  upwards  of  forty  years,  whereby  they  averred 
that  a  prescriptive  right  in  their  favour  had  been 
established. 

The  Defenders  (the  Ewarts)  met  this  case  by  assert- 
ing that ''  at  common  law  and  in  the  absence  of  any 
special  right  of  servitude  constituted  by  grant  or  by 
prescriptive  use  and  possession,  they  were  under  no 
obligation  to  receive  the  water  discharged  from  the 
Pursuers  tan  work." 

The  Defenders  denied  in  point  of  fact  the  alleged 
use  and  possession  prior  to  1819.  In  other  words, 
ibey  denied  that  the  facts  established  a  forty  years' 
prescriptive  title. 

The  Court  of  Session  (First  Division)  issued  a 
commission  to  enable  the  Pursuers  to  prove  their 
averments. 

On  the  report  of  the  proof,  the  Court  of  Session 
pronounced  the  foUowing  special  decree : — 

13th  Januaiy  1860. — ^Find  and  declare,  in  terms  of  the  sum- 
mcms,  th&t  the  ground  occupied  by  the  Defender  is  bound  to 
leeehre  as  hitherto,  prior  to  the  Defender's  opfvations  in  1853,  the 
viter  flowing  from  the  Pursuers  tanyard :  Ordain  the  Defender 
to  remove  these  operations,  in  so  far  as  thej  impede  the  flow  of 
the  said  water,  and  to  restore  the  drain  and  cesspool  in  dispute  to 
the  state,  as  nearly  as  may  be,  in  which  they  were  prior  to  the 
date  of  the  said  operations;  and  interdict,  prohibit,  and  dis- 
cfasige  the  Defender,  and  his  successors  in  the  said  ground,  from 
tfaereafter  doing  anything  calculated  to  impede  the  free  passage 
of  the  said  water  from  the  said  tanyard :  Find  that  the  Pursuers 
sod  their  successors  in  the  subjects  in  which  the  said  tanyard  is 
situate,  are  entitled,  on  due  intimation  to  the  Defender  and  his 
sud  successors,  and  no  objections  stated  by  them,  or  if  objections 
shall  be  stated,  then  at  the  sight,  and  by  the  authority  of  the 
Jadge  Ordinary,  to  access  at  all  times  reasonable  and  necessary 
to  the  said  drain  and  cesspool,  for  the  purpose  of  cleaning  out  and 
repairing  the  same,  at  the  expense  of  the  Pursuers  and  their  said 
successors,  so  long  as  no  other  sufficient  means  have  been  provided 
bjthe  Defender  and  his  said  successors  either  with  consent  of 
the  Pursuers  and  their  said  successors,  or  at  the  sight  and  by  the 
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^%t*'  authority  of  the  Judge  Ordinary,  for  cazryiqg  off  the  said  water 
CocBiAin.  from  the  said  tanyard,  hut  reserving  to  the  Defender  and  his  sud 
successors,  from  time  to  time,  with  consent  foresaid,  or  fiuling 
such  consent,  then  by  authority  aforesaid,  and  subject  to  aocb 
regulations  as  the  Judge  Ordinary  may  deem  necessaiy,  to  provido 
such  other  means  at  their  own  expense  for  canying  off  the  water 
fi^m  the  said  tanyard,  as  may  render  the  exercise  of  the  servitude 
right  attaching  thereto  in  manner  aforesaid  least  burthensome  to 
the  servient  tenement. 

Against  this  judgment  the  fiwarts  presented  their 
Appeal  to  the  House. 

Mr.  Roundell  Palmer  and  Mr.  Anderson,  for  the 
Appellants,  contended  that  the  Respondents  had 
neither  proved  nor  alleged  any  valid  right  of  servitude. 
They  cited  Doncddeon'e  Trustees  v.  Forbes  (a),  Baird 
V.  Fortune  (6). 

Mr.  Rolt  and  Mr.  Mure,  for  the  Respondents,  argued 
that  a  servitude  of  drainage  had  been  established 
rebus  ipsis  et  fadis,  for  which  doctrine  they  mainly 
relied  on  Preston's  Trustees  v.  Preston  (c).  They  also 
cited  Pyer  v.  Cfarter  (d),  where  it  was  laid  down  that 
if  the  owner  of  two  or  more  adjoining  houses  sells  one 
of  them,  the  purchaser  is  entitled  to  the  benefit  of 
all  existing  drains  communicating  with  the  other 
house,  although  there  be  no  express  stipulation  for  the 
purpose. 


Lori  OumeeUor*i 


The  Lord  Chancellob  (e) : 

My  Lords,  I  must  say  that  this  seems  to  me  to  be 
a  very  clear  case,  and  I  think  we  may  satis&ctoiily 
dispose  of  it  now.  I  think  the  Interlocutors  appealed 
against  ought  to  be  afiirmed ;  but  I  by  no  means 
proceed  upon  one  ground  which  has  been  taken,  in 
reference  to  this  new  mode  of  acquiring  servitude 

(a)  I  Feb.  1839, 1  Sec.  Ser.  449.    (6)  Infrd,  p.  127. 

(e)  22  Sec.  Ser.  366.  (d)  1  HurL  &  Norm.  916. 

(e)  Lord  Campbell. 
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rAfVL8  ijms  et  factia,  irreBpective  of  prescription,  or 
graiit,  or  natural  right.  I  think  the  case  of  Preston's 
trustees  (a)  is  the  first  case  which  is  supposed  to  have  oFf^^^on. 
recognized  that  new  and  separate  and  distinct  mode  of 
creating  a  servitude.  But  I  think  when  that  case  is 
properly  examined  it  will  be  seen  that  what  are  there 
considered  the  things  which  are  to  create  a  servitude 
are  the  &cts  which  are  to  be  construed  as  giving  a 
meaning  to  the  grant  of  servitude.  Therefore  it  is 
not  upon  the  ground  of  tea  ipai  et  facti  that  T 
proceed  in  this  case,  nor  do  I  proceed  upon  the  other 
ground  taken,  viz.,  that  of  natural  right,  because  it 
seems  to  me  that  in  this  case  it  is  not  made  out  that 
by  the  law  of  nature  there  is  a  right  to  this  drain  into 
the  cesspool  There  seems  to  have  been  a  natural 
descent  there,  the  ground  inclines  so  that  the  water 
would  naturally  £Edl  to  the  north- east  comer  of  this 
property,  but  there  is  no  law  of  nature  which  would 
render  it  absolutely  necessary  that  this  hole  should 
be  tbe  place  into  which  it  should  flow,  because  it 
oould  only  be  by  percolation  unseen  by  the  proprietor 
of  the  other  tenement  that  the  water  would  flow  into 
that  hole  ;  and  I  am  not  prepared  to  say  that  the  fact 
of  there  having  been  that  unseen  and  unknown  per- 
colation would  be  sufficient  to  prevent  the  owner  of 
what  is  called  the  servient  tenement  from  cutting  off 

{a)  22  Sec.  Ser.  366.  In  this  case  of  Preston's  trustees  the 
foDowing  remarks  fell  from  the  Judges  of  the  First  Division  of  the 
Court  of  Session : — ^The  Lord  President :  "  I  think,  rehus  etfactis, 
"  he  gave  communication  of  the  privilege  so  far  as  he  could  give 
"  it."  Lord  Mackenzie :  "  I  think  the  same  thing  is  done  rebus 
"  iptit  el  factis."  Lord  FuUerton  :  '*  It  is  a  new  point  as  to 
**  MTitude,  constituted  rebus  ipsis  et  factis.  I  incline  to  thmk 
"  there  is  no  objection  to  such  a  constitution  of  a  servitude  if  the 
"  fftcts  are  sufficiently  clear.  Lord  Jeffrey  ;  "  Suppose  good 
"  neit(hbourB  make  such  an  arrangement  and  act  upon  it^  would 
"  it  not  be  valid  rebus  ipsis  etfactis  ?  " 
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and  preventing  the  continuation  of  the  percolation 
when  it  came  to  his  knowledge.     But  the  ground 

Lord  Ckamc€Uor*i 

.  opMoH.  upon  which  I  proceed  is  this,  that  this  is  a  servitude 
which  the  grant  implies.  I  cannot  entertain  the 
slightest  doubt  upon  that :  I  mean  the  grant  accom- 
panied by  the  enjoyment  which  existed  at  the  time 
when  the  grant  was  made. 

My  Lords,  I  consider  the  law  of  Scotland  as  well 
as  the  law  of  England  to  be,  that  when  two  properties 
are  possessed  by  the  same  owner,  and  there  has  been 
a  severance  made  of  part  from  the  other,  anything 
which  was  used,  and  was  necessary  for  the  comfortable 
enjoyment  of  that  part  of  the  property  which  is 
granted,  shall  be  considered  to  follow  from  the  grant, 
if  there  are  the  usual  words  in  the  conveyance.  I  do 
not  know  whether  the  usual  words  are  essentially 
necessary;  but  where  there  are  the  usual  words  I 
cannot  doubt  that  that  is  the  law.  In  the  case  of 
Py&i"  V.  Carter,  that  is  laid  down  as  the  law  of 
England,  which  will  apply  to  any  drain  or  any  other 
easement  which  is  necessary  for  the  enjoyment  of  the 
property.  And  we  have  quotations  from  the  Scotch 
authorities  showing  that  the  law  is  the  same  in  both 
parts  of  the  island.  It  is  unnecessary  it  seems  to  me 
to  comment  upon  the  cases. 

Then  what  we  have  to  consider  in  this  case  is,  what 
in  point  of  fact  was  the  enjoyment  in  the  year  1819, 
at  the  time  when  the  grant  was  made  ?  My  Lords,  it 
seems  to  me  quite  clear  that  from  the  year  1788,  when 
this  tanyard  was  formed,  the  water  which  fell  from  the 
clouds,  or  which  in  times  of  flood  came  up  frx)m  the 
earth,  or  which  was  discharged  from  th6  tanyard  was 
conducted  by  a  syvor  to  the  land  now  occupied  by  the 
Defendant.  There  can  be  no  doubt  that  that  was  the 
manner  in  which  it  was  conducted  and  absorbed,  and 
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it  seems  to  me  to  be  clearly  shown  to  have  been  essen-        ^^* 
tially  necessary  for  the  convenient  use  of  the  tanyard,       coaoAm. 

Lord  flnwfuffor'i 

and  to  have  been  enjoyed  at  the'time  when  the  con-  opMm. 
v^ance  was  made  by  Murray  to  Diynan.  I  think 
the  evidence  shows  that  it  was  a  paved  sy  vor  or  gutter, 
bat  it  seems  to  me  to  be  not  material  whether  it  was 
paved  or  not  paved.  The  grant  was  of  this  tanyard 
"and  that  as  the  whole  said  subjects  are  presently 
possessed  by  us/'  and  so  on,  together  with  all  right 
title  and  interest,  and  so  on,  *'  with  the  pertinents 
hereby  disponed  and  inclosed  as  aforesaid  in  all  time 
coming.^  Then  as  the  subjects  of  the  grant  were  then 
possessed,  the  tanyard  along  with  this  gutter  to  the 
bole  was  so  enjoyed,  and  it  was  necessary  for  the 
reasonable  enjoyment  of  the  property.  When  I  say 
it  was  necessary,  I  do  not  mean  that  it  was  so  essen- 
tially necessary  that  the  property  could  have  no  value 
whatever  without  this  easement,  but  I  mean  that  it 
was  necessary  for  the  convenient  and  comfortable 
enjoyment  of  the  property  as  it  existed  before  the  time 
of  the  grant  Then  that  being  so  it  seems  to  me  that 
this  easement  passed  by  the  conveyance.  It  is  very 
different  indeed  firom  the  case  which  we  had  lately 
before  us  of  Baird  v.  Fortwae.  Here  we  have  a 
dominant  and  a  servient  tenement.  Here  we  have  an 
easement  that  the  law  will  recognize.  It  is  an  ease- 
ment which  was  enjoyed  at  the  time  when  the  grant 
was  made,  and  which  for  a  long  time  afterwards  was 
enjoyed,  and  the  manner  in.  which  the  cesspool  was 
made  strongly  corroborates  in  my  mind  the  right 
which  is  now  claimed. 

My  Lords,  for  these  reasons  I  must  advise  your 
Lordships  that  the  Appeal  should  be  dismissed. 
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»»^"  Lord  Chelmsford  : 

COOBBANS; 


Lord  Ckein^firrtrs 


My  Lords,  I  agree  with  my  noble  and  learned  friend 
that  these  Interlocutors  ought  to  be  aflirmed,  and  I 
agree  with  him  also  in  thinking  that  the  right  of  the 
Pursuers  cannot  be  placed  either  upon  the  natural 
right  or  lipoii  the  res  ipd  et  facti,  but'  that  it  must 
arise  from  an  implied  grant ;  and  the  implication  of 
grant  must  residt  from  the  evidence  in  the  case  show- 
ing the  use  and  enjoyment  of  this  drain  is  necessary 
to  the  enjoyment  of  the  tanyard. 

Now  I  gather  from  the  evidence  that  when  the  tan- 
yard  was  originally  formed  by  McCaa^  he  must  in 
some,  way  or  other  have  paved  the  syvor  for  the  pur- 
pose of  conducting  the  drainage  into  the  hole  whicli 
was  dug  in  the  garden.  And  I  think  there  is 
distinct  evidence  to  show  that  for  the  period  before 
1788  down,  at  all  events,  to  1824,  when  the  drain  and 
the  cesspool  were  covered,  the  drainage  continued  to 
flow  in  that  direction. 

It  is  important  to  observe  that  the  drainage  flowed 
uninterruptedly  in  this  direction  whether  the  two 
properties  were  united  or  whether  they  were  in  the 
possession  of  separate  owners.  From  1788  to  1790 
McCaa  was  the  owner  of  the  tanyard  and  Murray  the 
owner  of  the  garden.  During  that  time  the  drainage 
continued.  In  1790  Murray  became  the  lessee  of  the 
tanyard,  and  he  continued  to  hold  the  tanyard  as 
lessee  down  to  the  year  1807.  Now,  it  has  been  said 
that  it  is  unimportant  whether,  during  the  period  when 
Murray  was  the  owner  of  the  garden  and  only  lessee 
of  the  tanyard,  the  drainage  was  permitted  to  flow  in 
its  original  direction  ;  but  it  appears  to  me  that  it  is 
not  an  imimportant  circumstance  to  consider  how  the 
drainage  was  permitted  to  flow  during  that  period, 
because,  as  it  has  been  observed  on  the  part  of  the 
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Pinsuers,  there  would  have  been  no  difficulty  what-  ^^ 
ever  and  very  little  expense  in  making  the  drainage  coc"»^»- 
to  flow  differently  ;  and  the  circumstance  of  Murray 
allowing  the  drainage  to  go  on  in  that  direction  during 
tiie  time  that  he  was  lessee  is  strongly  against  him 
when  we  come  to  the  consideration  of  the  conveyance, 
becftuae  of  course  by  allowing  the  drainage  to  continue 
he  was  burdening  his  own  fee  with  a  servitude  which 
he  might  very  easily  have  prevented  by  constructing 
the  drainage  in  a  different  way.  Then  in  1807  he 
l)ecome8  owner  of  the  two  properties,  and  the  drainage 
continues  just  as  it  did  before. 

The  question  arises  whether  by  the  conveyance  to  ' 
Drynan  in  1819  he  did  not  impliedly  convey  to  him 
that  drain,  the  use  and  enjoyment  of  which,  by  the 
ads  of  the  parties  themselves,  had  been  shown  to  be 
neoessaiy  to  the  enjoyment  of  the  tanyard.  I  can 
oome  to  no  oiber  conclusion  than  that  it  was  essential 
to  tiie  enjoyment  of  the  tanyard,  and  therefore  that 
we  must  imply  a  grant  to  Drynan  when  the  tanyard 
was  conveyed  to  him  in  1819.  If  that  is  so,  there  can 
be  no  qnestiun  whatever  but  that  the  judgment  of  the 
Court  of  Session  is  perfectly  right,  and  that  the  Inter- 
locators  ought  to  be  affirmed. 

Lord  KlNGSDOWN  :  Lord  Ki 

My  Lords,  I  am  of  the  same  opinion. 

Intenioeviora  appealed  from  affirmed,  amd  Appeal 
diemiaaed  with  Costs  (a). 

Loch  &  Maclaurin— Deans  &  Booebs. 

[a)  The  Code  Napol^n  enacts,  "  Les  servitudes  s'acqiu^rent 
par  titre  ou  par  la  posseBsion  de  trente  ans."  The  following 
paange  was  quoted  bj  the  Respondents  from  M.  TouUier  (Le 
Droit  dvil  Fran^ais,  6me  ^d.  p.  291,  art.  605),  "  Les  services  qu'un 
**  heritage  tire  de  I'autre  lorsque  tous  les  deux  appartiennent  k 
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EwABT  *'  mdme  propri^taire^  ne  Bont  point  des  senritudes ;  ce  n'est  que  le 

CocBBAMB.  "  libre  usage  du  droit  de  propria.  Nemini  res  sua  sermtjwre 
"  servitutis.  Mais  si  les  deux  heritages  viennent  k  appartenir  k 
"  difiP^rents  propri^aires,  sans  que,  lors  de  la  separation  de  pn>- 
"  pri^t^s,  il  ait  6t6  rien  stipule  de  relatif  k  oes  services,  ils 
*'  continuent  de  subsister;  ils  se  changent  en  de  v^tabkB 
"  servitudes." 

The  law  of  England  seems  to  agree  with  this.  In  Morris  y. 
Edgingtofty  3  Taunt.  24y  it  was  held  that  no  easement  can  subnst 
in  land  of  which  there  is  an  unity  of  possession.  In  otiier  words, 
nenwai  res  sua  servit.  But  where  the  unity  is  displaced  by 
severance,  an  easement  may  exist,  as  in  Pyer  v.  Carter,  dted 
suprit,  p.  122,  the  side-note  of  which  is  as  follows :  *'  Where  the 
**  owner  of  two  or  more  adjoining  houses  sells  and  conveys  one 
"  of  them  to  a  purchaser,  such  house  is  entitled  to  the  benefit 
*'  and  is  subject  to  the  burden  of  all  existing  drains  commu- 
*'  nicating  with  the  other  house,  without  any  express  reservation 
*'  for  that  purpose." 
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BAIRD, Appellant. 

FORTUNE, Rbspondent  (a). 

Banmy^Setered  Portion — Right  to  Sea-ware,  —  An  ^^^^^  ^^^ 
inland  farm,  part  of  a  barony  situated  on  the  seacoast,  a^^pra^AO. 
was  sold  ofi^  and  severed  from  the  bulk  of  the  property. 
Circamstances  under  which  it  was  held  by  the  House 
(rerersing  the  judgment  of  the  Court  of  Session)  that  the 
owner  of  this  severed  inland  farm  had  no  right,  either  by 
grant  or  by  prescription,  or  upon  any  view  of  the 
evidence,  to  take  or  interfere  with  the  wrack  and  ware 
drifted  on  the  shore  of  the  barony. 

^PaH  and  pertinent  J* — ^Inefficacy  of  these  words  when 
unsupported  by  proof  of  enjoyment. 

Servitude. — There  must  be  two  tenements  ;  one  enjoying, 
the  other  sustaining,  the  servitude.  When  the  same 
individual  becomes  owner  of  both,  the  servitude  ceases, 
for  res  sua  nemini  servit,  and  the  use  subsequently  made 
of  the  servient  tenement  is  an  exercise,  not  of  the  right 
of  servitude,  but  of  the  right  of  property. 

Prescription — Disability/, — Per  the  Lord  Chancellor  :  The 
l&w  of  Scotland  says  that  prescription  shall  not  run  at  all 
against  minors ;  but  the  law  of  England,  after  prescription 
has  once  begun  to  run,  disregards  supervening  disabilities; 
p.  139. 

The  Appellant,  Mr.  Baird,  as  heritable  proprietor  of 
the  barony  of  Ardross,  and  others,  in  the  county  of 
Fife,  in  June  1854,  sought  an  interdict  against  Mr. 
Fortune,  and  commenced  an  action  to  have  it  found 
and  declared  that  he  (Mr.  Baird)  had  the  sole  and 
exclusive  right  to  the  sea-ware  growing  or  drifted 
upon  the  seashores  adjacent  to  his  estates. 

The  summons  further  sought  to  have  it  found  and 
declared  that  the  Defender,  Mr.  Fortune,  the  owner 

(a)  See  this  case  very  fully  reported^  as  decided  by  the  Court  of 
Sesuon^ia  the  Second  Series,  vol.  21,  p.  848. 
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of  an  inland  farm  which  had  onoe  formed  a  part  of 
the  baronial  estates,  but  which  had  been  severed 
therefrom  by  alieiiatioh  so  fiEur  back  as  the  year  1778, 
had  no  right  or  title  to  the  said  sea-ware,  or  to 
remove  or  otherwise  interfere  with  it ;  and  that  he 
ought  to  be  decerned  and  ordained  to  desist  and  oease 
from  removing  or  otherwise  interfering  with  the  said 
sea-ware  in  any  manner  of  way. 

The  estate  of  Mr:  Fortune  thus  severed  from  the 
barony  is  called  North  Muir  Cambus.  It  is  an  inland 
fEurm,  lying  between  two  and  three  miles  from  the 
seacoast ;  and  Mr.  Fortune's  chief  contention  was,  that 
much  as  it  had  once  formed  part  of  the  barony,  the 
right  of  taking  drifted  sea-ware  had  passed  along 
with  it  as  a  ''  pertinent." 

The  Lord  Ordinary,  on  the  20th  March  1856, 
granted  the  interdict  sought,  declared  in  terms  of  the 
libel,  and  found  Mr.  Fortune  liable  in  expenses.  To 
this  Interlocutor  his  Lordship  annexed  a  Note,  which 
was  partly  as  follows : — 

The  question  seems  to  turn  upon  the  tenns  of  the  oonTejanoe 
by  which  Mr.  Fortune's  father  acquired  this  detached  farm  in  1814. 
At  the  time  when  the  purchase  was  made,  this  farm,  along  with 
another  called  Longfolds,  a  part  of  the  barony,  was  under  lease  to 
a  person  of  the  name  of  Edie,  which  lease  contained  a  privilege  to 
the  tenant,  along  with  the  other  tenants  of  the  barony,  of  taking 
the  driven  sea-ware  for  manuring  North  Muir  Cambus  and  Long- 
fblds.  But  in  the  conv^ance  no  special  mention  is  made  of 
sea-ware,  and  no  reference  at  all  to  the  possession  of  Edie.  The 
question  comes  to  be  whether  by  the  general  terms  of  the  con- 
veyance it  is  to  be  held  that  the  privilege  of  sea-ware,  which 
fbrmed  part  of  the  barony  rights,  was  conveyed  as  part  and  perti- 
nent of  this  farm.  Considering  that  North  Muir  Cambus  lies 
quite  disjoined  from  the  seashore,  the  Lord  Ordinaiy  has  come 
to  be  of  opinion  that  this  question  ought  to  be  answered  in  the 
negative.  When  an  inland  farm  alone  is  conveyed,  it  is  not  to 
be  presumed  that,  as  part  and  pertinent  of  it,  the  privilege  of  sea- 
ware  is  to  pass. 

Upon  a  reclaiming  note,  a  proof  was  allowed, 
and  after  proof,  the  First  Division  of  the  Court  of 
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SessioD,  on  the  27tli  November  1858,  ordered  th^  b«jbii  i 
parties  respeclavely  to  prepare  and  lodge  casee,  which  •fouom* 
order  having  been  complied  with,  the  same  Court,  on 
the  25th  of  May,  after  full  consideration,  recalled 
the  Interlocutor  of  the  Lard  Ordinary,  sustained 
the  defences  of  Mr.  Fortune,  assoilzied  him  from  the 
whole  conclusions  of  the  summons,  and  condemned 
Mr.  Baird  in  expenses. 

Against  this  judgment  Mr.  Baird  appealed  to  the 
House, 

The  Attamey-^neral  (a)  and  Mr,  Aoidersan  were 
of  (Tounsel  for  the  Appellant,  Mr.  Baird.  They  insisted 
that  the  Bespondent,  Mr.  Fortune,  had  no  right  to 
collect  wrack  or  ware  ex  adverso  of  the  Appellant's 
baronial  estate.  There  was  nothing  in  his  title  to 
authorize  such  a  privilege,  which  could  not  be  held 
to  pass  under  the  general  words  "parts  and  perti- 
nents." The  case  was  not  one  of  grant,  and  the 
daim  of  prescription  was  equally  untenable.  I^n  fact, 
it  was  abandoned  by  the  Bespondent  in  his  printed 
case. 

The  Lord  Advocate  (b)  and  Mr.  Bolt  for  the  Be- 
spondent, argued  that  the  words  "  parts,  pendicles,  and 
pertinents,'!  when  explained  by  usage,  were  sufficient 
to  cany  the  right  to  sea-ware  for  the  use  of  the 
&nn,  and  they  contended  that  the  liberty  which  was 
granted  to  the  tenants  prior  to  the  alienation  justi- 
fied the  ioference  that  the  conveyance  included  the 
privilege  in  question. 

The  arguments  on  both  sides  are  fully  examined  in 
the  following  opinions  which  fell  from  the  Law  Peers. 

The  Lord  ChANCEIJX)B  (c)  :  Lord  ChaneeUor't 

My  Lords,  in  considering  this  case  I  have  been  much 
perplexed  by  the  difficulty  I  have  experienced  in  try- 

(a)  Sir  Richard  Bethell.  (b)  Mr.  Moncrieff. 

(c)  Lord  Campbell. 
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B*jM| ::  ing  to  discover  the  ratio  decidendi  on  whieli  the  Judges 
jowcw.  ^f  ^j^^  pjj^^  Division  of  the  Court  of  Session  have 
opMom.  proceeded  in  reversing  the  Interlocutor  of  the  Lord 
Ordinary. 

It  is  not  disputed  that  the  onus  probandi  lies  on 
the  Eespondent  to  establish  the  right  which  he 
•  claims. 

In  his  pleas  in  law  he  relies  on  "  grant "  and  on 
"  prescription  "  as  separate  and  distinct  defences. 

^e  Lord  OrdiTiary,  whether  rightly  or  erroneously, 
in  a  very  short  but  lucid  and  logical  judgment,  de- 
cided against  him  on  both  questions.  In  pursuance  of 
an  opinion  which  Lord  Decs  delivered,  and  in  which 
his  brethren  of  the  First  Division  unanimously  ac- 
quiesced (although  we  are  not  told,  whether  for  the 
same,  or  what  other  reajsons),  the  interdict  which  had 
been  granted  was  recalled,  and  the  Respondent  was 
assoilzied  from  all  the  conclusions  of  the  libel. 

The  opinion  in  favour  of  the  Respondent  anxiously 
declares,  that  it  was  not  founded  either  on  "  grant" 
or  "prescription,"  but  on  "a  complex  view  of  the 
titles  of  the  parties,  and  the  proof ;"  the  learned  Judge 
adding,  "  I  take  into  view  all  the  elements  afforded  by 
the  titles  and  the  proof,  without  saying  what  might 
have  been  the  effect  of  the  absence  of  any  one  of  these 
elements." 

I  must  confess,  my  Lords,  that,  after  having  fre- 
quently read  and  re-considered  this  opinion,  I  am  very 
much  at  a  loss  to  say  what  doctrine  is  to  be  deduced 
from  the  judgment  founded  upon  it ;  and  I  am  left  to 
conjecture  whether  the  right  which  the  Respondent 
is  supposed  to  have  established  is  to  be  considered 
a  "  servitude  "  or  a  "  privilege  ;"  and,  if  a  privilege, 
to  what  category  of  privileges  it  is  to  be  ascribed. 
Should  the  judgment  stand,  I  am  afraid  that  the  law 
of  Scotland  respecting  the  right  to  take  "  wrack  and 
ware  "  drifted  on  the  seashore  would  be  left  in  a  very 
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uncertain  and  unsatisfkctory  state.  But,  my  Lords, 
after  much  consideration,  I  must  advise  your  Lord« 
ships  to  reverse  the  Interlocutor  appealed  against, 
and  restore  the  reversed  Interlocutor  of  the  Xord 
Ordinary. 

It  is  material  to  begin  with  considering  the  nature 
of  the  right  of  the  owner  of  this  barony  to  the 
'*  wrack  and  ware  "  drifted  from  time  to  time  on  the 
shores  of  the  barony.  In  the  present  cause  the  baron's 
right  to  the  "  wrack  and  ware  "  must  be  considere'd 
iirespective  of  any  claim  to  the  soil  of  the  shore  be- 
tween high-water  and  low-water  mark.  The  Pursuer 
does  not  assert  any  distinct  claim  to  property  in  the 
soil ;  and  the  Defender,  over  and  over  again,  denies 
that  the  Pursuer  has  any  such  title.  But  the  De- 
fender does  not  dispute,  and  Lord  Deaa  adjudges, 
"  that  the  Pursuer,  as  proprietor  of  the  barony,  has  a 
good  title  to  appropriate  the  wrack  and  wai*e  drifted 
from  time  to  time  on  the  shores  of  the  barony."  This 
he  has  by  virtue  of  the  Crown  charter  tmder  which 
hd  holds,  as  he  might  have  the  right  to  all ''  wreck 
of  the  sea "  drifted  on  the  shore  ex  adverao  of  his 
barony. 

His  right  is  not  to  so  much  of  the  wrack  and  ware 
as  should  be  required  to  manure  the  lands  within  the 
barony,  but  the  whole  is  absolutely  his  property  as 
soon  as  he  has  taken  possession  of  it  for  any  purpose 
whatsoever. 

It  mnst  be  observed  that  this  is  a  right  of  a  totally 
different  nature  from  the  right  to  herbage  or  other 
renewable  produce  growing  on  the  soil  of  the  baron, 
of  which  anotlier  might  have  a  qualified  right  to  take 
a  portion,  by  way  of  servitude,  as  owner  of  a  domi- 
nant tenement.  The  ''  wrack  and  ware^"  or  seaweed, 
so  drifted  on  the  shore  of  the  barony  belonged  to  the 
proprietor  of  the  barony,  and  he  had  power  "  to  do 
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what  he  liked  with  his  own."  He  might,  by  special 
agreement  with  his  tenants  within  the  barony,  give 
each  of  them  a  right  to  take  as  much  of  the  seaweed 
as  could  be  usefully  employed  by  the  tenauts  in 
manuring  their  respective  farms ;  or,  without  conferring 
upon  any  of  them  any  such  privilege,  he  might  have 
appropriated  the  whole  of  the  seaweed  drifted  on  the 
shore  of  the  barony  to  the  manufacturing  of  kelp  or 
barilla;  the  manufacture  being  carried  on  either  by 
himself  or  by  some  person  to  whom  he  let  or  sold  the 
whole  of  the  seaweed  so  drifted.  A  part  of  this  sea- 
weed actually  had  been,  and  the  whole  of  it  might 
have  been,  lawfully  so  appropriated. 

But  at  the  same  time  I  doubt  not  that  according  to 
the  case  of  FuUarton  v.  BaiUie  (a),  the  proprietor  of 
the  barony  might  have  granted  to  the  owner  of  land 
beyond  the  limits  of  his  barony  the  right  to  take  so 
much  of  this  seaweed  as  would  be  required  to  manure 
such  land  ;  or,  in  selling  and  alienating  a  portion  of 
land  within  the  barony  so  dissevered  from  the  barony, 
he  might  have  granted  to  the  alienee  a  right  to  take 
so  much  of  the  seaweed  so  drifted  as  would  be  re- 
quired to  manure  the  portion  of  land  so  alienated  ; 
and  this  right  so  granted  might  pass  as  "  part  and 
pertinent  *'  of  the  land  so  alienated. 

This  would  be  a  right  established  by  "  grant." 

But  in  the  present  case  is  there  any  evidence  to 
prove  the  grant  claimed  ? 

The  Defender  is  owner  of  the  farm  of  North  Muir 
Cambus,  formerly  parcel  of  the  barony  of  Anstruther, 
but  since  the  year  1778  severed  from  it,  and  held  under 
a  different  title.  This  farm  is  entirely  inland,  and 
there  is  no  part  of  it  nearer  the  seashore  than  about 
two  miles.  The  barony  extends  several  miles  along 
the  shore  of  the  Firth  of  Forth,  and  all  the  drifted 
(a)  16th  July  1696,  Morr.  Diet.  13,524. 
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seaweed  to  be  found  on  the  shore  ex  adverso  of  the 
barony  was  the  property  of  the  baron,  to  be  used  and 
disposed  of  as  he  thought  fit.  The  Defender  insists 
on  a  right  for  himself,  and  all  who  are  to  come  after 
Um,  to  go  to  any  part  of  the  shore  ex  acherao  of  any 
part  of  the  barony,  and  there  to  take  as  much  seaweed 
as  may  be  required  for  manuring  any  part  of  the  farm 
of  North  Muir  Cambus,  with  a  consequent  power  of 
subdividing  this  farm,  and  feuing  it  out  to  an  indefinite 
Bmnber  of  purchasers,  and  conferring  on  each  of  them 
proportionately,  a  similar  right,  as  '' part  and  perti- 
neai"  If  this  be  established,  the  baron  is  not  only 
prevented  firom  ever  again  appropriating  the  seaweed 
to  the  manufacturing  of  kelp  or  barilla,  but  he  could 
not  sell  off  any  portion  of  the  barony  bordering  on 
the  seashore,  and  give  to  the  purchaser  the  exclusive 
right  to  take  the  seaweed  drifted  on  the  shore  ex 
adverso  of  the  portion  of  the  barony  so  sold. 

The  Defender,  by  his  pleas  in  law,  asserts,  that 
*"  when  the  Defender's  lands  were  disjoined  from  the 
"  rest  of  the  barony,  the  privilege  must  be  held  to 
"  have  effeired  to  the  whole  lands,  including  Muir 
"  Cambus,  and  to  have  passed  with  other  pertinents 
**  xmier  the  transmissions  of  Muir  Cambus ;  and  the 
'^  Defender,  being  now  in  right  of  part  of  the  said 
''  barony,  with  all  parts  and  pertinents  at  any  time 
'*  belonging  to  the  same,  is  entitled  to  take  ware  for 
^  the  use  of  his  lands,  for  similar  purposes  and  to  the 
^  same  extent  proportionally  as  the  Pursuer  is  entitled 
"  to  do  for  the  rest  of  the  barony."  But  this  right 
has  not  the  slightest  resemblance  to  a  right  of  common 
of  pasture,  or  any  such  servitude  appurtenant  to  a 
domnumt  over  a  servient  tenement.  Here  there  is  no 
servient  tenement,  and  the  right  of  the  owner  of  the 
barony  is  merely  to  take  personal  chattels,  the  property 
in  which  is  vested  in  him  by  the  Crown.    If  a  right 
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baied  to  take  the  seaweed  drifted  on  the  shore  ex  adverao  of 
FoOTOMB.  ^  pgj,^  ^£  ^j^Q  barony  bounded  by  the  sea  might  be 
supposed  to  pass  by  general  words  to  a  purchaser,  it  is 
absurd  to  su^^est  that  such  a  right  could  be  supposed 
to  pass  impliedly  by  a  conveyance  of  a  part  of  a 
mountain  several  miles  from  the  sea,  although  it  had 
once  been  within  the  barony. 

The  Defender  must,  therefore,  show  that  the  right 
which  he  claims  was  actually  granted  to  his  father, 
and  that  his  father's  author  had  this  right  in  him  to 
grant.  The  disposition  of  Charles  Ferrier  to  John 
Fortune,  dated  20th  June  1814,  is  ''of  all  and  whole 
"  those  parts  of  the  town  and  lands  of  Muir  Cambus, 
"  called  the  North  farm  of  Muir  Cambus,  as  the  same 
''  now  is  or  was  sometime  possessed  by  Thomas 
"  Fowlis,  with  the  houses  and  parts,  pendicles,  and 
"  pertinents  whatsoever/' 

To  see  whether  such  a  right  was  in  Ferrier  let  us 
trace  the  title  to  North  Muir  Cambus  from  1778,  this 
&rm  beisg  then  severed  from  the  barony  when  Sir 
John  Anstruther,  the  third  baronet,  executed  a  new 
entail  of  the  barony.  We  must  remember  that  the 
right  to  take  the  "  wrack  and  ware  "  drifted  on  the 
shore  ex  adverao  of  the  barony  was  attached  to  the 
barony,  wholly  unconnected  with  thfe  farm  of  North 
Muir  Cambas.  The  tenant  of  that  farm  probably  had 
in  his  lease,  like  the  other  tenants  within  the  barony, 
expressly  granted  to  him  by  his  landlord  leave  to 
take  seaweed  for  manuring  the  farm,  but  this  being 
matter  of  personal  contract  between  landlord  and 
tenant,  would  expire  with  the  period  for  which  it  was 
granted. 

Sir  John  Anstruther,  the  third  baronet,  holding  the 
farm  of  North  Muir  Cambus  in  fee  simple,  on  the 
12th  July  1794  executed  a  trust  disposition,  whereby 
he  conveyed  it  to  trustees,  who  sold  it  to  his  grandson. 
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John,  afterwards  Sir  John.  Carmichael  Anstruther,  bmid 
the  sixth  baoronet ;  and  be,  in  September  1808,  sold  ^»^"»- 
and  conveyed  the  farm  to  his  father,  the  Rigbt 
Honourable  Sir  John  Anstruther,  Chief  Justice  of 
Calcutta,  the  fifth  baronet.  The  ex-Chief  Justice 
haTing  died  in  1811,  seised  in  fee  simple  of  the  farm 
of  North  Mnir  Cambus,  leaving  his  affairs  in  a  very 
embarrassed  condition,  his  eldest  son  and  heir,  Sir 
John  Carmichael  Anstruther,  the  sixth  baronet,  made 
up  his  titles  to  the  &nn,  and  conveyed  it  to  Charles 
Ferrier,  the  author  of  the  Defender's  father.  These 
dispositions  convey  "  the  farm  of  North  Muir  Cambus 
"  as  the  same  now  is  or  was  sometime  possessed  by 
**  Thomas  FowHs,  with  parts  and  pertinents,*'  using 
words  of  style  to  be  found  in  all  conveyances  of  real 
property  of  whatsoever  description. 

The  dispositions  do  not,  like  the  leases  to  the  tenants, 
give  any  right  or  leave  or  licence  to  take  wrack  and 
ware  from  the  seashore  ex  adverao  of  the  barony, 
or  make  any  mention  of,  or  allusion  to,  the  barony 
whatever. 

The  Defender,  however,  relies  on  the  alleged  exercise 
of  the  right  by  the  tenants  of  this  £sirm,  and  the  grant 
of  it  to  one  of  them  in  his  lease.  Fowlis  was  tenant 
tiU  1804.  His  lease  cannot  be  found ;  but  it  may 
fairly  be  supposed  to  have  had  the  clause  similar  to 
that  contained  in  above  50  leases  to  the  Anstruther 
tenants,  which  are  extant : — ''  The  tenant  shall  have 
liberty  of  the  drove  sea  ware,  along  with  the  other 
tenants  of  the  barony,  for  manuring  the  farm.'*  In 
1804  a  lease  was  granted  to  Edie  of  North  Muir  Cam- 
bus,  and  a  park  called  Longfolds,  for  twenty  years,  by 
Bobert  Anstruther,  acting  on  behalf  of  the  trustees  of 
Sir  John  Anstruther,  the  third  baronet ;  and  this  lease 
contams  the  clause,  "  the  tenant  shall  have  liberty  of 
the  drove  sea-ware  along  with  the  other  tenants  of 
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baibo  the  barony  for  manuring  the  farm  and  Longfolds 
Fomroiti.  Park."  The  very  next  clause  in  the  lease  is,  "  the 
tenant  to  have  the  use  of  the  east  upper  granaiy  near 
Elie  Lent  Miln,  for  holding  100  or  150  bolls  of  victual, 
when  the  proprietor  has  no  victual  in  it  himself." 

There  is  evidence  that  both  Fowlis  and  Edie  were 
in  the  habit  of  taking  seaweed  from  the  shore  of  the 
barony  to  manure  their  farm.  But  if  evidence  had 
been  given  that  they  had  the  use  of  *'  the  east  upper 
granary  near  Elie  Lent  Mil;i  for  holding  victual,'' 
would  this  show  that  such  a  use  of  the  east  upper 
granary  near  Elie  Lent  Miln  passed  as  a  pcurt  and 
pertiTient  to  the  Defender's  father,  under  the  con- 
veyance of  North  Muir  Cambus  farm  with  its  parts 
and  pertinents  t  The  right  to  dispose  of  the  seaweed 
on  the  shore  ex  adverso  of  the  barony  never  was  in 
the  trustees,  but  remained  in  Sir  John  Anstruther,  as 
owner  of  the  barony,  under  the  new  entail  which  he 
executed ;  and  if  the  trustees  had  expressly  granted 
the  right  claimed,  to  be  for  ever  annexed  to  North 
Muir  Cambus,  this  grant  would  have  been  void  against 
the  Pursuer  as  a  singular  successor. 

Indeed  I  think  it  is  admitted  that  the  Defender's 
claim  cannot  be  supported  on  the  ground  of  '^  granf 
ilona 

The  daim  on  the  ground  of  "prescription"  alone  is 
still  more  untenable,  and  may  be  more  briefly  dis- 
posed of 

The  defence  of  '*  prescription  "  is  set  up  by  the 
foiurth  plea  in  law :— " The  defender  and  his  predeces- 
sors, having  actually  taken  sea  ware  from  the  adjacent 
shore  constantly  and  uninterruptedly  for  upwards  of 
forty  years,  have  now  a  prescriptive  right  to  the  exer- 
cise of  that  privilege." 

But  supposing  this  is  to  be  a  right  which  could  be 
acquired  by  prescriptiony  and  that  the  Defender  has  a 
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title  on  which  the  prescription  could  be  founded,         "^ 
unless  arithmetic  is  to  be  neglected  as  well  as  law,         '^— 

^  Lord  CMameeUar'9 

there  is  no  pretence  for  this  plea.     The  prescription        opMom. 

couid  not  possibly  begin  till  the  year  1 81 4,  after  the 

conveyance  of  North  Muir  Cambus  to  the  Defender  s 

father.   To  be  sure,  there  are  forty  years  from  ISll  to 

1854,  and  this  suit  was  not  commenced  till  1857 ;  bat 

from  these  forty  years  are  to  be  deducted  thirteen 

years  between  1818,  the  death  of  Sir  John  Carmichael 

Anstnither,  the  sixth  baronet,  and  1831,  the  death  of 

Sir  John  Carmichael  Anstruther,  the  seventh  baronet, 

▼hen  the  latter,  being  the  undoubted  owner  of  the 

harony,  was  a  minor,  reducing  the  period  of  prescrip- 

tioB,  if  the  right  had  been  actually  exercised  as  alleged, 

to  thirty- three  years.    Therefore,  the  defence  on  **  pure 

prescription/'  like    the    defence    on   "  pure  grant," 

Tanishea 

But  although  each  defence  be  imperfect  by  itself, 
it  is  said  ^'jtincta  juvant"  and,  the  enjoyment  being 
ooapled  with  the  conveyances,  a  perfect  title  is 
established. 

This  "  complex  view''  of  the  subject  is  novel,  and  I 
most  say  rather  startling.  Hitherto,  both  in  England 
and  in  SooUand,  a  title  by  "  grant "  and  a  title  by 
"prescription"  have  been  considered  quite  distinct, 
each  being  required  to  be  perfect  in  itself  The  effect 
of  a  grant  may  to  a  certain  degree  depend  on  enjoy- 
inerU  before  and  at  the  time  of  the  grant ;  but  this 
has  nothing  to  do  with  title  by  prescription.  In 
the  present  case,  had  there  been  proof  of  a  grant 
yestiiig  in  the  owner  of  North  Muir  Cambus  (under 
whom  the  Defender's  &ther  took)  a  perpetual  right  as 
against  the  owner  of  the  barony  to  carry  off  the  sea 
ware  from  aU  parts  of  the  shore  ex  adverse  of  the 
Wony,  to  manure  the  fistrm  of  North  Muir  Cambus, 
it  might  have  been  material  to  show  that  Fowlis  and 
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B^o  Edie  were  in  the  habit  of  doing  something  "which 
Fonm.  might  have  been  considered  as  done  in  the  exercise  of 
this  right.  But  when  there  is  no  evidence  of  the 
grant  of  such  a  right  to  be  perpetually  an  appurte- 
nance to  the  farm  of  North  Muir  Cambus,  and,  on  the 
contrary,  there  is  clear  proof  that  what  was  done  by 
the  tenants  of  this  farm  was  done  under  the  liberty 
given  to  them  during  their  tacks,  this  liberty,  as  it 
was  given,  so  it  might  have  been  withheld  ;  and  the 
supposed  usage  can  neither  support  grant  nor  prescrip- 
tion, nor  generate  any  new  composite  title,  partaking 
of  the  qualities  of  both. 

Lord  Deas  seems  to  think  that,  irrespective  of  the 
subsequent  vsage  since  the  conveyance  to  the  Defen- 
der's father,  his  claim  could  hardly  have  been  sup- 
ported ;  but  that,  although  the  subsequent  usage  will 
not  make  out  a  title  by  "  prescription,''  it  establishes  a 
conclusive  title  of  a  different  sort,  when  coupled  with 
the  previous  conveyances.  Although  contemporaneous 
and  subsequent  usage  may  explain  the  meaning  of 
ancient  ambiguous  grants,  I  am  not  aware  of  usage 
being  called  in  to  explain  the  meaning  of  a  deed  so 
recent  as  the  conveyance  of  North  Muir  Cambus  to 
the  Defender's  father.  At  all  events,  the  usage  relied 
upon  may  more  properly  be  referred  to  the  personal 
leave  expressly  given  to  the  tenants,  which  is  quite 
inconsistent  with  the  inherent  right  supposed  to  belong 
to  all  the  occupiers  of  this  farm  of  North  Muir 
Cambus. 

I  am  afraid  that  I  cannot  properly  conclude  with- 
out taking  some  notice  of  the  dangerous  conjecture 
hazarded  by  Lord  Deas  as  to  the  meaning  of  the  partis, 
beyond  the  force  of  the  language  to  be  found  in  the 
deeds  which  they  have  executed,  and,  further  of  the 
attempt  to  lessen  the  protection  given  to  minora  by 
the  law  of  Scotland,  which  says  that  prescription  shall 
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not  fan  against  them  during  tlieir  minority.     **  It  is         BAnor 
trae,"  Lord  Deas  observes,   **  there  was  a  minority       ^omn. 
during  part  of  the  time,  but  the  sellers  knew  what       opMm. 
they  had  sold,  and  the  heir's  mterests  were  doubtless 
attended  to  by  those  acting  for  him,  just  as  if  he  had 
been  major."    If  this  House,  when  hearing  an  Appeal 
from  Scotland,  had  proposed  to  act  upon  the  law  of 
England,  which  disregards  a  supervening  disability 
after  prescription  has  begun  to  run  (a),  we  should  have 
been  justly  blamed  for  seeking  judicially  to  assimilate 
the  discordant  laws  of  the  two  portions  of  the  United 
Kingdom ;  and  I  must  say  that  till  the  law  of  Scotland 
respecting  the  suspension  of  prescription  by  minority 
is  legislatively  altered,  it  is  the  duty  of  all  tribunals 
in  the  United  Kingdom  to  give  fuU  effect  to  it. 

For  these  reasons,  my  Lords,  I  feel  it  my  duty  in 
tins  case  to  advise  your  Lordships  to  reverse  the 
Interlocutor  appealed  against,  and  to  affirm  the 
Interlocutor  of  the  Lord  Ordina/ry  in  favour  of  the 
Appellant. 

Lord  Cbanwobth  :  ^^c^SST^' 

My  Lords,  prior  to  the  entail  of  1778,  the  farm  of 
North  Muir  Cambus  formed  part  of  the  barony  of 
Ardross  and  Elie.  Sir  John,  the  entailer,  was  the 
owner  of  the  whole  in  fee  simple,  and  there  could  not 
then  have  been  any  right  to  be  exercised  by  the 
^^ccupier  of  any  one  part  of  the  barony  over  any  other 
P^  against  the  will  of  the  owner  of  the  whole.  The 
right  of  every  tenant  mftst  have  been  derived  wholly 
fix)m  the  goodwill  of  his  landlord.  He  might  have 
authorized  any  tenant  to  take  drifted  sea- ware  for  the 

(o)  Id  England  it  has  always  been  held  that  if  the  period  once 
l>egiiia  to  ran,  it  shall  run  on,  notwithstanding  disabilities  subse- 
quently arising;  First  Report  of  Real  Property  Commissioners,  of 
vbom  Lord  Campbell  waa  one,  p.  44. 
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manuranoe  of  his  land,  or  he  might  have  refused  to 
do  SO9  as  he  thought  fit 

By  the  entail  of  1778  the  farm  of  North  Muir 
CambuB  with  its  pertinents  was  severed  from  the 
rest  of  the  barony,  and  with  all  deference  to  the 
opinion  of  the  Court  of  Session  as  delivered  by  Lord 
DeaSy  I  think  it  dear  that,  as  there  is  not  and 
cannot  be  any  claim  founded  on  prescription  the 
question  whether  the  right  now  contended  for  by  the 
Respondent  really  belongs  to  him  must  be  decided  pre- 
cisely as  if  it  had  arisen  upon  a  sale  of  Muir  Cambus 
with  its  pertinents,  made  by  Sir  John  the  entailer 
immediately  after  the  completion  of  the  entail.  If 
he  had  then  sold  and  conveyed  the  farm  with  its 
pertinents,  would  that  have  conferred  on  the  pur- 
chaser the  right  to  take  drifted  sea-ware  for  the  use  of 
the  farm-?  If  it  would  not,  then  the  Interlocutor  of  the 
Court  of  Session  cannot,  in  my  opinion,  be  supported. 

The  parol  evidence  may  be  taken  as  proving  that 
at  the  time  of  the  severance  in  1778,  the  occupiers  of 
North  Muir  Cambus  farm  were  in  the  enjoyment  of  the 
right  now  contended  for  by  the  Respondent.  This 
is  a  fair  presumption  of  fact.  It  has  certainly  been 
enjoyed  by  the  Respondent  and  his  father  before  him 
since  the  year  1824,  when  Edie's  lease  expired.  It  was 
certainly  enjoyed  by  Edie  during  his  twenty-four  years 
tack,  and  by  Fowlis,  his  immediate  predecessor,  as  far 
back  as  living  testimony  can  go ;  that  is,  to  the  year 
1793,  or  thereabouts.  The  presumption  is  not  unrea- 
sonable that  the  practice  had  existed  long  previously. 
It  ,was  beneficial  to  the  landlord  as  well  as  to  the 
tenant  that  the  land  should  be  well  tilled,  and  in  the 
arrangements  made  from  time  to  time  between  them 
the  great  probability  is  that  the  tenant  would  stipu- 
late for,  and  that  the  landlord  would  concede  the  right 
now  in  dispute. 
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The  question,  therefore^  seems  to  me  to  be  reduced 
to  this,  whether  the  word  ''pertinents,"  as  connected 
with  North  Muir  Cambus  &rm,  in  the  exception  con- 
tained in  the  deed  of  entiul,  and  in  the  subsequent 
ccmvejances,  can  be  understood  to  include  the  privileges 
theretofore  conceded  by  Sir  John  the  entailer  in 
fiiYonr  of  the  tenants  of  that  farm.  There  could  not, 
in  strictness  of  language,  be  any  pertinents  of  one  part 
of  the  entailer's  fee  simple  estates  as  against  any  other 
part,  of  them.  There  might  be  pertinents  in  the 
nature  of  rights  to  be  exercised  over  the  lands  of 
other  proprietors.  But  where  one  person  is  the  abso- 
lute owner  of  two  estates,  it  is  impossible  to  speak  of 
his  having,  in  respect  of  his  ownership  or  possession  of 
one  of  them,  any  rights  over  the  other.  His  right  over 
both  is  absolute.  Res  sua  nemini  servit  (a).  Unless, 
therefore,  the  word  "  pertinents  **  can  be  interpreted 
in  the  more  extended  sense  which  I  have  suggested, 
ie.,  as  including  the  privileges  conferred  by  the  land- 
lord on  the  tenant,  and  enjoyed  by  him  at  the  time 
of  the  severance,  the  right  now  contended  for  does 
not  exist.  The  conclusion  at  which  I  have  arrived 
is,  that  it  is  impossible  to  give  this  extended  signiiS- 
cation  to  the  word  "  pertinents/'  Privileges  enjoyed 
by  the  tenant  in  consequence  of  arrangements  with 
the  landlord  are  in  no  &ir  sense  attached  or  pertinent 
to  the  land ;  they  are  merely  personal  rights,  and  that 
the  right  of  taking  sea-ware  for  the  farm  was  so  con- 
rideK*d  may  reasonably  be  inferred  ifrora  the  fact  that 
in  the  tack  of  the  farm  to  Edie  in  1804,  to  which  the 
Commissioner,  representing  the  owner  of  the  entailed 
property  was  a  party,  there  was  an  express  stipulation 
that  the  tenant  should  during  the  tack  have  the 
liberty  of  driven  sea-ware  for  manuring  as  well  the 

(a)  Erskine'8  Principles,  b.  2.  t.  9.  sect.  238. 

L  2 
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bmus>^  North  MuirCambus. farm  as  the  entailed  lands  in- 
FonoB.  eluded  in  the  same  tack  And  he  was. to  have  this 
liberty  along  with  the  other  tenants  of  the  barony, 
from  which  it'  is  reasonable  to  infer  that  the  liberty 
was  one  not  considered  as  attached  to  the  lands,  but 
conceded  to  the  tenants  by  the"  landlord. 

It  was  argued  that  the  right  of  taking  sea-ware, 
attached,  as  it  certainly  was,  to  the  whole  barony, 
must  be  considered  as  belonging  to  every  part  of  it, 
including  North  Muir  Cambus  farm,  which  before  its 
severance  formed  part  of  the  barony^  "But  if  this 
argument  were  to  prevail  it  would  go  to  show  that  the 
right  is  much  more  extensive  than  that  contended  for. 
The  right  of  the  owners  of  the  barony  was  and  is  to 
cut  and  take  sea-ware, .  whether  driven  or  growing 
on  the  shore,  and  to  use  it  for  all  purposes.  It  is 
impossible  to  .  parcel  out  this  right  so  as  to  hold  that 
the  occupier. of  every  farm  of  the  barony  might  take 
not  a  portion  of  all  the  sea- ware  whether  driven  or 
growing, ;  and  not"  for  the  purposes  for  which  the 
owner  of  the  barony. might  take  it,  but  only  a  fair 
portion  of  the  drifted  sea-ware  for  the  single  purpose 
of  manuring  his  own  lands.:  It  was  certainly  in  the 
power,  of  the  owner,  of  the,  barony  to  concede  such 
a  limited  right  to  all  or  any  of  his  tenants,  but  it 
cannot  be  treated  as  attaching  or.  belonging  to  every 
farm' of  the  barony  as  a  portion  of  the  greater  general 
right. 

The  authority  mainly  relied  on  as  showing  that  the 
right  claimed  might  pass  under  the  word  "pertinents," 
is  that  of  Borthwick  (a),  referred  to  in  the  judgment  of 

(a)  William  Borthwick  v.  Lord  Borthwick,  Morrison's  Diet.  9632, 
Ttrbere  it  was  held  that  an  agreement  to  convey  with  ''parts  and 
pertinents  "  passed  a  right  of  common  pasturage  possessed  at  the 
time  of  the  bargain  along  with  the  lands.  See  Erskine's  Inst., 
b.  2.  tit.  9.  sect.  16. 
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the  Ck>iirt  of  Session ;  but  I  do  not  think  it  bears  out  bubd 
the  argament  of  the  Eespondent  It  appears  that  fqwowb. 
Lord  Borthwick  had  wadsetted  the  lands  of  Halheriot  ^^^^^SSHT"^'' 
to  Mr.  Borthwick,  together  with  a  common  of  pasture 
on  Borthwick  Muir,  which  muir  belonged  to  his  Lord- 
ship. Lord  Borthwick  afterwards  entered  into  a 
minute  of  agreement  to  sell  to  Mr.  Borthwick  the 
lands  of  Halheriot  with  the  pertinents,  but  not  expressly, 
mentioning  the  right  of  common.  I  collect  from  the 
report  that  a  dispute  arose  when  the  parties  proceeded 
to  implement  this  agreement,  Mr.  Borthwick  contend- 
ing that  he  was  to  have,  as  part  of  what  he  had  agreed 
to  purchase,  the  right  of  common  expressly  included 
in  his  wadset,  and  Lord  Borthwick  resisting  this,  be- 
cause the  right  of  common  was  not  mentioned  in  the 
mbute  or  agi-eement  of  sale.  In  this  state  of  things 
Mr.  Borthwick  proceeded  against  Lord  Borthwick  to 
recover  from  him  the  money  due  on  the  wadset.  Lord 
Borthwick,  against  this  demand,  insisted  on  the  agree- 
ment for  sale,  and  contended  that  Mr.  Borthwick,  the 
charger,  ought  to  be  compelled  to  fulfil  his  agreement 
To  this  Mr.  Borthwick,  the  charger,  answered  he  was 
ready  so  to  do,  if  Lord  Borthwick  would  extend  the 
minute  so  as  to  indude  the  common  of  pasture.  The 
Conrt  held,  on  the  fiswjts  of  the  case,  that  Lord  Borth- 
wick was  bound  to  extend  the  minute  so  as  to  include 
the  common  of  pasturage  on  the  muir,  in  respect  the 
same  was  a  pertinent  of  the  lands  sold  at  the  time  of 
the  sale. 

Tlie  ground  of  the  decision  was,  that  what  was 
agreed  to  be  sold  to  Mr.  Borthwick  was  all  which 
he  then  actually  held  by  virtue  of  his  wadset,  i  e.,  the 
hmds  of  Halheriot,  then  separated  from  the  other  lands 
of  Lord  Borthwick,  together  with  the  common  of  pas- 
turage, then  in  feet  held  as  pertinent  under  the  wadset 
The  right  then  in  question  was  not  improperly  de- 


144  CASES   IN   THB    HOUSE   OF   LORDS. 

BuED  scribed  as  a  pertinent  of  the  lands  -wadsetted  ;  it  was 
FowuHE.  ^  j^gj^^  Q^^j.  ^j^g  IsluSs  of  another,  to  be  exercised  by 
*  a  person  who,  though  liable  to  redemption,  was  in  a 
sense  the  owner  of  Halheriot  The  Court  therefore 
properly  held  that  Lord  Borthwick  could  not  rely  on 
his  minute  or  agreement  for  sale,  without  giving  to 
the  charger  that  which  he  had  manifestly  bargained 
for. 

I  cannot  think  that  this  decision  warrants  the  Inter- 
locutor of  the  Court  of  Session  now  under  review. 
Nothing  was  excepted  from  the  entail  but  the  farm 
with  the  pertinents.  There  are  no  fistcts  leading  to 
the  inference  that  anything  was  intended  to  be  ex- 
cepted beyond  that  which  the  words  used  prima  facie 
import ;  and  a  right  contracted  for  by  the  tenant  to 
take,  for  the  manurance  of  his  farm,  sea-ware  drifted 
upon  other  property  of  the  landlord,  cannot  be  de- 
scribed as  a  pertinent  of  the  farm,  even  when  it  is 
established,  as  I  think  it  is  established,  that  at  the 
time  of  the  exception  the  tenant  was  in  the  actual 
enjoyment  of  the  privilege  in  question,  by  express 
contract  with  his  landlord. 

It  is  hardly  necessary  to  add,  that  any  claim  by 
prescription  is  here  out  of  the  question.  The  Re- 
spondent, ^in  his  printed  case,  expressly  abandons  any 
claim  on  such  a  ground  ;  but  even  if  he  had  not  done 
so,  and  even  if  there  had  been  no  minority,  and 
assuming  there  to  have  been  a  title  on  which  pre- 
scription might  have  been  founded,  still  there  clearly 
has  not  been  forty  years'  possession,  for  up  to  the  year 
1824  the  privilege  was  exercised,  not  adversely  to  the 
owners  of  the  barony,  but  by  their  permission,  and  as 
part  of  the  terms  on  which  the  tenants  were  occupy- 
ing the  land.  After  1824  the  case  was  different ;  but 
within  much  less  than  forty  years  from  that  time  the 
present  action  was  raised.     On  these  grounds  I  have 
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come  to  the  conclusion  that  the  decision  of  the  Oourt        bubo 
below  was  erroneous,  and  that  of  the  Lord*  Ordinary      *'<*^^- 

Lord  Cramoorth*» 

ooirect 

I  observe  that  the  words  used  in  the  conveyance  to 
the  Bespondent's  father,  and  in  all  the  conveyances 
subsequently  to^the  entail  of  1778,  are  "parts^  pendi- 
cles^ and  pertinents/'  I  presume  these  words  have  in 
general  no  more  extensive  operation  than  the  single 
word  "  pertinents,''  but  at  all  events  in -this  case  they 
cannot  have  a  more  extensive  operation,  for  in  the 
deed  of  entail  nothing  was  excepted  but  the  farm  with 
its  pertinents. 

Lord  Weksletdale  :  weiS^ 


In  tliis  case,  the  Appellant  applied  by  suspensiop 
and  interdict  to  prohibit  the  Bespondent  from  taking 
sea-ware  ex  adverso  of  the  Complainer's  lands  of  Elie, 
&C.,  or  interfering  with  the  Complainer  in  the  cutting 
or  removing  of  it,  and  sued  out  a  summons  of  decla- 
ntor  on  the  14th  June  1854  against  the  Respondent, 
to  establish  his  sole  right  to  the  searware,  whether 
growing  or  drifted,  on  the  shores  adjacent  to  his  said 
lands,  and  to  have  it  found  that  the  Respondent  bad 
no  right  to  the  sea- ware^  or  to  remove  or  interfere  with 
it    The  actions  were  conjoined. 

The  Lord  Ordinarjf  (Lord  Benholme)  decided  in 
favour  of  the  Appellant  in  both  actions  ;  and  upon  a 
reclaiming  note  being  presented  to  the  First  Division 
of  the  Court  of  Session,  that  Court  ordered  revised 
cases,  and  a  commission  to  issue  to  take  proof,  which 
was  done ;  and  upon  hearing  the  report  of  proofs,  and 
fiill  consideration  of  the  case.  Lord  Deaa  delivered  the 
judgment  of  the  First  Division,  recalling  the  Inter- 
locutor of  the  Lord  Ordinary^  and  decided  the  con- 
joined causes  in  favour  of  the  Bespondent.  TI^ 
Appeal  is  from  that  judgment. 
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baod  It  seems  to  me,  after  much  consideration,  that  your 

FoMOM.  Lordships  ought  to  reverse  that  judgment. 
wemu^te*t  Both  the  Appellant  and  Respondent  derive  title 
from  the  same  authors.  The  Anstruther  family  were 
proprietors  for  many  years  of  the  barony  of  Ardross 
and  Elie,  &c.,  which  extended  some  miles  along  the 
sea-coast.  By  the  Crown  charter  of  29th  April  1704, 
in  favour  of  Sir  William  Anstruther,  the  baronies  of 
Ansti-uther,  Ardross,  and  Elie,  with  their  parts  and 
pendicles,  with  ports  and  stations  for  ships,  and  the 
harbour  of  Elie,  and  anchorge  and  tolls,  were  granted ; 
and  in  the  tenendas  clause,  wrack  and  ware  are  men- 
tioned. In  July  1794}  Sir  John  Anstruther  revoked  a 
previous  entail  of  1793  (having  reserved  power  to  do 
so)  of  the  farm  of  North  Muir  Cambus,  and  conveyed 
it,  *'  as  the  same  now  is,  as  was  some  time  possessed 
by  Thomas  Fowlis,  with  dependences,  annexis,  con- 
nexis,  parts,  pendicles,  and  pertinents  whatsoever,''  to 
trustees  for  sale. 

One  of  the  trustees  (one  having  power  to  act)  in 
November  1804;  let  North  Muir  Cambus  and  a  farm 
called  Longfolds,  "  as  possessed  by  Thomas  Fowlis,'' 
to  Arthur  Edie  for  twenty  years  from  Martinmas  1 804. 
The  lease  contains  a  stipulation  that  the  tenant  shall 
have  liberty  of  the  driven  sea-ware,  along  with  the 
other  tenants  of  the  Edie  barony,  for  manuring  the 
farm  and  Longfolds  Park.  This  lease  expired  in 
1824. 

Afterwards  Sir  John  Anstruther,  late  Chief  Justice 
of  Bengal,  dying  in  pecuniary  diflSculties,  a  Mr.  Ferrier 
was,  with  the  consent  of  his  creditors  and  his  heir-at- 
law,  made  trustee  for  sale  of  the  North  Muir  Cambus 
estate.  Mr.  Ferri6r  agreed  to  sell  to  Mr.  Fortune,  the 
&ther  of  the  Bespondent,  in  August  1813,  the  North 
ferm  of  Muir  Cambus,  with  property  and  superiority, 
"  as  the  same  were  then  and  were  sometime  possessed 
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hj  Thomas  Fowlis,"  with  tlie  dependences,  annexis,         Bmp 
parts,  pendicles,  and  purtenances.     On  the  20th  June        fomuki. 
1814  Mr.  Ferrier  made  a  disposition  of  both,  pursuant      wensieudau^t 

opintoti, 

to  his  contract,  and  conveyed  the  superiority  of  the 
North  Muir  Cambus  farm  in  the  same  terms  to  Mr. 
Fortune.    Mr.  Fortune's  title  was  completed  in  1817. 

The  Pursuer's  title  to  the  barony  of  Ardross  and 
Elie  arises  from  a  disposition  by  Sir  Windham  Car- 
michael  Anstruther,  dated  the  12th  and  13th  May 
1853,  completed  by  infeftment  in  June  1853.  He  has 
all  the  rights  that  remained  in  the  Anstruther  family 
in  the  lands  conveyed  to  him. 

The  question  is,  whether  the  right  to  take  sea-ware 
on  the  seashore  opposite  the  Appellant's  estate,  for 
manariog  the  lands  of  North  Muir  Cambus,  belongs 
to  the  Respondent  in  right  of  that  estate,  wliich  does 
not  border  on  the  sea-coast,  but  is  separated  from  his 
estate  of  North  Muir  Cambus  by  an  intervening  slip 
of  land  of  considerable  breath. 

The  Appellant  in  his  pleas  in  law,  claims  by  virtue, 
of  his  title  to  the  lands  and  baronies  of  Elie,  &c.,  the 
sea-ware  on  the  shore  adjacent  as  his  property,  or  the 
property  in  the  sea- ware  from  immemorial  usage  in    » 
connexion  with  the  estate. 

The  Respondent  on  his  part  denies  the  title  of  the 
Appellant,  and  claims  the  right  to  take  ware,  as  having 
passed  as  a  pertinent  to  the  farm  of  North  Muir  Cam- 
bus;  he  also  claims  by  prescription,  and  insists  on 
long  user  as  a  proof  that  it  was  a  pertioent  to  North 
Mnir  Cambus. 

In  considering  this  case  some  things  appear  very 
clear.  In  the  first  place  there  is  no  question  as  to  the 
right  to  cut  or  separate  sea-ware  from  the  shore.  That 
belongs  to  the  Appellant,  and  the  Respondent  is  at  all 
events  not  entitled  to  interfere  -with  that  right.  The 
question  is  confined  to  the  drift  sea-ware.   In  the  next 
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baiko         place,  it  is  also  clear  that  the   Respondeat  cannot 

FoKTowg.       sustain  the  claim  on  the  ground  of  prescription.     His 

wemik^iau't     uscr  did  uot  oommence  till  June  1824,  when  Edie's 

opintou, 

lease  determined,  and  the  forty  years  did  not  end  till 
after  the  commencement  of  this  suit ;  and  besides,  if  it 
is  to  be  considered  as  iiaving  commenced  before,  there 
was  a  minority  in  Sir  John  C.  Anstruther,  the  owner 
of  the  baronies  of  Ardross  and  Elie,  for  several  years, 
I  think,  from  1818  to  1831. 

The  right  of  the  Respondent,  therefore,  if  it  can  be 
supported,  must  be  supported  on  some  other  gi*ounds. 
Nor  has  it  been  contended,  nor  could  it  be,  that  the 
enjoyment  from  1824  to  1857  could  be  sufficient 
evidence  to  raise  a  presumption  of  a  grant  of  the 
right  (a).  Is  there  any  other  ground  on  which  it  can 
be  supported  ? 

Before  considering  this  question,  I  think  we  may 
dismiss  two  others  which  were  argued  at  your  Lord- 
ships* bar.  It  is  unnecessary  to  decide  whether  the 
Crown  charters  to  the  Anstruther  family  were  in- 
sufficient, because  they  mentioned  wrack  and  ware  in 
the  tenendas  clause  only,  to  convey  that  right  to  them, 
for  the  long  use  and  enjoyment  which  has  been 
certainlj''  proved  in  them,  and  persons  claiming  under 
them,  leaves  no  doubt  in  my  mind  of  their  title  to 
sea-ware,  either  as  conveyed  with  the  manor,  or  by  a 
totally  independent  right 

It  is  equally  unnecessary  to  discuss  the  general 
question,  not  yet  clearly  decided  by  the  Scottish 
Courts,  whether  the  seashore,  below  ordinary  high- 
water  mark,  belongs  prima  fade  to  the  Crown  or  to 
the  owners  of  the  lands  adjoining.  I  think  that  the 
peculiar  terms  Of  the  charter  of  the  barony  of  Edie, 
coupled  with  the  usage,  gave  the  soil  of  the  seashore, 
not^  only  above  high- water  mark,  but  below  it,  and 
(a)  See  BeU's  Prin.  993. 
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tlie  Appellant  has  a  title  to  the  soil  of  the  seashore         Bmo 
down  to  the  low-water  mark,  and  all  the  sea-ware       foitoh*. 
growing  or  driven  upon  it.  frau^gaws 

The  main  question  then  is^  whether  a  right  to  take 
sea-ware  cast  on  the  seashore  above  and  below  high- 
water  mark,  both  or  either,  passed  under  the  descrip- 
tion of  "  parts  and  purtenants "  in  the  conveyance 
from  the  trustee  for  sale  of  North  Muir  Cambus  to 
Mr.  Fortune  the  &ther.  I  think  that  prior  and  con- 
temporaneous enjoyment  of  a  privilege,  which  may  be 
attadied  to  land,  and  subsequent  enjoyment,  are 
evidence  which  is  admissible  to  explain  the  terms  of 
the  deed  No  parol  evidence  can  be  used  to  add  to  or 
detract  from  the  description  in  the  deed,  or  to  alter  it 
in  any  respect,  but  such  evidence  is  always  admissible 
to  show  the  condition  of  every  part  of  the  property, 
and  all  other  circumstances  necessary  to  place  the 
Court,  when  it  construes  an  instrument,  in  the  posi- 
tion of  the  parties  to  it,  so  as  to  enable  it  to  judge  of 
the  meaning  of  the  instrument.  Continued  usage,  in 
English  law,  is  considered  as  a  practical  exposition  of 
that  meaning,  and  modem  usage  of  forty  or  fifty 
years'  duration  is  evidence,  in  the  absence  of  any  to 
the  contrary,  from  which  you  may  conclude  that  it 
existed  before  and  at  the  time  of  the  deed  (a). 

Assuming  that  this  maxim  applies  in  Scotch  as  well 
as  in  English  law,  there  is  certainly  some  evidence, 
first,  that  before  the  deed  under  which  the  Respondent 
daims,  the  proprietors  of  the  baronies  certainly  for 
many  years  past,  by  themselves  and  their  tenants,  had 
taken  sea-ware  from  the  shores  opposite  their  lands 
for  manuring  them.  Fowlis  and  Edie,  former  tenants 
of  Muir  Cambus  farm,  whilst  they  were  occupiers, 
took  sea-ware  in  their  carts  to  this  farm,  which  could 
(a)  Per  Richardson,  J.,  Chad  v.  Tf/s«/,  2  Brod.  &  Bing.  409. 
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BinD  only  have  come  from  the  Elie  shore,  and  after  the 
FoMi«.  Respondent's  father  got  the  North  Muir  Cambus  &rm, 
'  wemieydaie'i  he  constantlv  took  sea- weed  from  the  seashore,  and 
his  son,  the  Respondent,  who  succeeded  to  the  farm  in 
1835,  first  as  tenant  and  afterwards  as  owner,  was  in 
the  habit  of  exercising  the  privilege  of  taking  sea- 
ware  to  manure  the  form  from  the  shore  opposite  the 
Appellant's  land. 

But  there  is  a  great  objection  to  connect  the  enjoy- 
ment of  Mr.  FoHune  and  his  son  subsequent  to  the 
deed  with  that  of  Edie  immediately  before  it.  Edie's 
right  was  specially  given  him  by  his  lease  in  1804. 
Whether  Fowlis  had  such  a  grant,  we  do  not  know. 
So  that  Edie's  right,  enjoyed  for  twenty  years,  was  not 
under  an  instrument  in  the  same  terms  as  that  under 
which  Mr.  Fortune,  the  Respondent,  claims,  but  by  a 
special  grant  to  take  sea-ware  nomiificUirrL 

I  therefore  agree  with  the  view  taken  by  my  noble 
and  learned  friend  on  the  woolsack  as  to  the  effect  of 
that  evidence,  that  it  is  not  enough  to  show  that  it 
was  intended  by  the  parties  to  the  deed  to  pass  that 
right  under  the  words  "  parts,  pendicles,  and  appur- 
tenances," supposing  they  would  pass  such  a  right  if 
intended  to  do  so. 

My  noble  and  learned  friend  says  that  the  grant  of 
the  privilege  to  take  sea-ware  by  the  owner  of  it 
cannot  be  assimilated  to  a  servitude.  It  would  be  so, 
if  he  had  a  right  merely  to  the  sea-weed  as  grantee  of 
it  by  the  Crown,  and  was  not  the  owner  of  the  shore 
on  which  it  drifted.  But  I  do  not  feel  satisfied  that  it 
might  not  be  a  proper  servitude  if  he  was,  as  much 
as  a  right  to  fuel  peat  and  divot,  analogous  to  an 
English  right  of  conmion  of  turbary  (a).     It  is  a  right 

(a)  A  right  of  common  of  turbaiy  is  a  right  to  dig  turfs  on  a 
common,  or  in  another  man's  ground. 
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to  be  exercised  only  on  the  land,  as  a  right  of  way  is. 
Indeed,  this  right  to  enter  and  take  sea-weed  on  the 
land  involves  in  it  a  grant  of  way  over  the  land,  for 
it  cannot  be  taken  without  it.  Then,  whether  the 
Appellant  be  the  owner  of  the  whole  shore  down  to 
low-water  mark  or  down  to  high-water  mark  only, 
the  right  to  go  over  his  land  would  be  a  servitude 
whea  the  land  to  which  the  light  was  attached 
belonged  to  a  stranger. 

Bat  if  I  am  right  in  supposing  that  a  right  to 
take  sea-weed  in  alieno  solo  may  be  a  servitude, 
the  result  would  be  the  same.  There  is  no  grant  ot 
it  in  appropriate  terms  in  the  conveyance  of  the 
North  Muir  Capibus  farm  to  the  Eespondent's 
&ther;  and  there  are  no  terms  that  would  operate 
as  a  grant,  such  as  "  all  rights  to  get  sea-ware  as 
were  then  used  and  enjoyed," — ^which  would,  coupled 
with  the  evidence  of  user,  have  operated  as  a  grant. 
Nor  is  it  necessary  to  consider  the  further  question 
whether  such  a  grant  of  servitude  would  have  bound 
the  Appellant  as  a  singular  successor,  in  the  circum- 
fitances  of  this  case. 

But  the  word  "  appurteni^nces  "  alone  would  not,  I 
conceive,  convey  a  right  of  servitude  to  pass  over  the 
grantor's  soil,  the  seashore  or  part  of  it,  to  take  sea- 
ware.  It  would  pass  only  those  rights  which  were 
proper  servitudes  before,  and  those  must  be  in  alieno 
9olo,  for  according  to  the  maxim  of  the  Civil  Law,  Res 
9ua  Tiemini  servit.  In  the  English  law  this  is  per- 
fectly clear,  as  was  fully  explained  in  the  case  of  Bar- 
low  V.  Rhodes  (a).  To  pass  rights  which  were  not 
properly  servitudes,  but  were  used  in  like  manner, 
words  amounting  to  a  grant  must  be  used. 

I  agree  in  advising  your  Lordships  to  reverse  the 
judgment  of  the  CSourt  of  Session. 

(a)  1  Cramp.  &  Mee.  444. 


V. 

FOBTUIIX. 

Lord 

WemlrydaWt 

opim'oHm 
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baied  Lord  Chelmsford  : 

9. 

FoRTDNE.  jjy  j^qHq  ^jxd  leBTTied  friends  who  have  preceded 

opHuou.  ^  '  me  have  gone  so  fully  into  the  case,  and  have  given 
such  strong  and  sufKcient  reasons  for  their  diissatis- 
faction  with  the  Interlocutor  appealed  from,  that, 
agreeing  with  them  as  I  do,  it  is  only  necessary  forme 
to  state  shortly  the  grounds  of  my  opinion. 

The  Appellant  in  an  action  of  declarator  claimed,  as 
proprietor  of  the  baronies  of  Anstruther,  Ardross,  and 
Elie,  to  be  entitled  to  the  sole  and  exclusive  right  to 
the  sea-ware  upon  the  shores  adjacent  to  his  lands  and 
estates,  and  that  the  Respondent,  the  Defender,  should 
be  decerned  and  ordained  to  desist  and  cease  from 
removing  or  otherwise  interfering  with  the  said  sea- 
ware.  In  support  of  his  claim  the  Appellant  gave 
evidence  of  ancient  charters  of  the  Crown,  under  the 
tenendas  clauses  of  which,  amongst  many  other  things 
which  were  to  be  held  with  the  barony,  was  included 
this  right  of  wrack  and  ware.  The  Defender,  who 
was  owner  of  no  part  of  the  barony,  but  was  pro- 
prietor of  an  estate  called  North  Muir  Cambus,  which 
had  formerly  been  part  of  the  lands  within  the  barony, 
was  thereby  called  upon  to  show  upon  what  grounds 
he  asserted  his  title  to  interfere  with  the  sea-ware. 
This  he  did  by  his  pleas  in  law,  alleging  that  the  right 
to  take  the  sea-ware  had  become  part  and  pertinent  to 
his  estate  of  North  Muir  Cambus,  either  by  grant  or 
by  prescription. 

My  noble  and  learned  friends  have  shown  most 
clearly  that  prescription  is  entirely  out  of  the  question, 
and  the  Respondent,  in  his  printed  case,  disclaims  this 
title,  and  in  the  reasons  for  his  appeal  confines  himself 
entirely  to  the  acquisition  of  the  right  by  grani  The 
Court  of  Session,  however,  has  decided  in  favour  of 
the  Respondent,  neither  upon  the  ground  of  prescrip- 
tion alone  nor  of  grant  alone,  but  upon  usage  short  of 
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die  proper  period  of  prescription,  as  construiDg  and         bard 
explaining  the  terms  "  parts,  pendicles,  and  pertinents  "       ronm. 
in  his  conveyance.      But  although  the   Respondent    '°'^  opinion. 
might  have  shown  by  evidence  that  the  sea- ware  at 
the  time  of  the  conveyance  had  been  enjoyed  in  con- 
nexion with  the  estate  so  as  to  have  given  it  the  cha- 
racter of  a  "  pertinent,"  yet  evidence  of  usage  after 
this  modern  grant  appears  to  me  to  be  inadmissible 
for  the  purpose  of  explaining  the  meaning  of  any  un- 
ambiguous terms  contained  in  it.     Lord  Deaa  in  the 
commencement  of  his  judgment,  states  the  question  to 
he,  "  Whether   the   Defender   as  purchaser   of  North 
Muir  Cambus,  part  of  tlie  barony,  is  entitled  to  take 
drifted  ware  ?  "    And  he  after wai*ds  describes  the  right 
to  wrack  and  ware  to  be  "  like  a  right  of  pasturage 
exercised  for  the  benefit  of  every  part  and  portion  of 
the  dominant  tenement."     Now  upon  this  it  is  to  be 
observed  that  North  Muir  Cambus  is  incorrectly  de- 
scribed as  having  remained  a  part  of  the  barony  after 
the  year  1778,  when  it  was  severed  from  it.     A  barony 
(to  use  the  language  of  Mr.  Erskine  (a)  is  "  nomen  uni- 
verdtaiiSy  that  includes  in  it  all  the  different  subjects 
or  rights  of  which  it  consists,  though  they  be  not  ex- 
pressed, and  incorporates  them  so  strongly  together,  as 
to  make  them  unum  quid,  one  individual  right."     The 
right,  therefore,  cannot  properly  be  said  to  be  for  the 
benefit  of  every  part  and  portion  of  the  dominant 
tenement  (except  so  far  as  the  whcyle  includes  every 
part ,  the  tenendas    clauses  in  the   Crown   cliarters 
annexing  the  right  to  the  barony,  which  is  one  entire 
individual  subject  of  property. 

It  would  be  unnecessary  to  criticise  the  language  of 

the  judgment  if  it  were  not  employed  for  the  purpose 

of  introducing   a   remark   consequent  upon  it,  that 

"  when  a  part  (i.e,  of  the  barony)  comes  to  be  sold,  it 

(a)  Book  2.  tit.  6.  s.  18. 


FoBTUim. 
Lord  Chehnf{fi>rd^$ 
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is  not  difBcult  to  raise  a  presumption,  less  or  more 
strong  according  to  circumstances,  that  the  privilege  is 
to  remain  od  before  attached  not  to  a  mere  stripe  along 
the  shore,  but  to  each  part  and  portion  of  the  land." 
Upon  which  it  is  only  necessary  to  repeat  that  the 
privilege  is  not  attached  to  the  lands  belonging  to  the 
barony,  but  to  the  barony  itself,  which  may  or  may 
not  include  the  particular  lands. 

It  has  not  been  questioned  that  it  was  competent  to 
the  proprietor  of  the  barony,  upon  conveying  North 
Muir  Cambus  to  the  Respondents  father,  to  annex  to 
the  lands  this  right  to  take  sea-ware.  This  he  might 
do  either  by  precise  words  of  grant,  or  by  the  use  of 
general  words  which,  from  the  previous  exercise  of  the 
right  in  connexion  with  the  lands,  might  have  become 
descriptive  of  it.  Thus,  in  Borthwick's  case  (a)  the  lands 
of  Hallieriot  were  wadsetted  together  with  a  common 
of  pasture  over  other  lands  of  the  wadsetter.  The 
right  of  common  was  thus  made  appurtenant  to  the 
wadsetted  lands  during  the  continuance  of  the  wadset. 
When,  therefore,  the  lands  of  Halheriot  were  agreed 
to  be  sold  with  the  pertinents,  it  was  properly  held 
that  the  agreement  must  be  taken  to  have  intended 
to  pass  with  the  lands  a  right  which  was  exactly 
described  by  the  general  word  employed. 

Lord  Deas  endeavours  to  assimilate  the  present  case 
to  that  of  Borthwick  by  observing  that  the  privilege 
(to  gather  sea- ware)  is  a  mere  privilege  to  gather  and 
appropriate  what  is  previously  the  property  of  nobody. 
"  So,"  he  adds,  "  the  right  is  more  of  the  nature  of  a 
privilege  over  the  property  of  a  third  party  than  a 
privilege  over  a  retained  portion  of  the  proper  solum 
of  the  barony."  The  sea-ware,  however,  cannot  be 
correctly  described  as  the  property  of  nobody,  as  it 
was  given  to  the  proprietor  of  the  barony  by  the 
(a)  Morr.  9632. 
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diarters ;  nor  can  it  in  any  sense  be  regarded  as  a  batrd 
privily  exerdaed  by  him  over  anoUier's  property.  It  vomm. 
lA  his  own  absolute  property,  to  be  granted  or  retained  ^^^S^^* 
by  him  at  his  pleasure.  He  might  undoubtedly  have 
impressed  upon  it  the  character  of  a  pertinent  to  oer- 
tiun  lands,  and  if  he  had  done  so,  then,  according  to 
tiie  case  of  Borthwick,  it  would  have  passed  in  a  grant 
of  the  lands  by  that  description.  But  there  has  been 
no  such  dealing  with  this  right  or  privilege  in  con- 
nexion with  the  lands  of  North  Muir  Cambus,  as 
would  annex  it  to  the  lands  in  such  character.  As  far 
as  we  have  any  information,  the  leases  of  this  farm 
contained  a  stipulation  that  the  tenant  should  have 
the  liberty  of  the  driven  sea-ware  ''along  with  the 
other  tenants  of  the  barony.''  A  clause  to  this 
effect  was  probably  contained  in  the  lease  to  FowHs, 
who  was  in  possession  of  the  £arm  at  the  time 
of  the  lease  to  Edie  in  1804.  But  whether  this  was 
80  or  not,  the  effect  of  the  clause  was  merely  to 
confer  upon  the  tenant  during  the  term  the  privilege 
of  using  a  portion  of  the  lessor  s  property  (the  drifted 
sea-ware  only)  for  the  more  beneficial  enjoyment  of  the 
farm.  It  was,  of  course,  for  his  interest  that  the  farm 
should  be  well  cultivated,  and  there  is  nothing  in  this 
arrangement  with  a  tenant,  which  could  so  inseparably 
connect  the  right  with  the  lands,  as  to  pass  it  to 
a  stranger  under  general  words  in  a  conveyance  by 
whidi  the  lands  were  entirely  severed  from  the 
harony. 

But  it  is  said  by  Lord  Deas,  that  as  Edie  s  lease 
shows  substantially  what  had  been  the  import  of  the 
lease  to  FowUs,  and,  at  any  rate^  as  both  the  tenants 
are  proved  to  have  exercised  and  enjoyed  the  privi- 
ly, the  more  doubtful  point  is,  whether  the  possession 
of  Fowlis  is  referred  to  in  the  Defender's  father  s  dis- 
pontion  simply  as  descriptive  of  the  lands  conveyed 
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B4JBD  or  whether  the  meaniiig  be  that  both  lands  and  perd«- 
rowrm.  nents  were  conveyed  as  these  had  been  possessed  by 
Fowlis;  and  he  states  that  he  was  inclined  to  think 
the  latter  to  be  the  .true  meaning.  But  it  appears  to 
me  that  the  place  in  which  the  words  in  question  are 
found  clearly  shows  that  they  are  used  as  descriptive 
of  the  lands,  and  not  of  the  different  subjects  held  by 
Fowlis  in  conjunction  with  the  lands.  They  follow 
immediately  upon  the  name  of  the  property  conveyed^ 
"  the  North  Farm  of  Muir  Cambus  as  the  same  is  now 
or  was  sometime  possessed  by  Thomas  Fowlis/'  and 
after  them  come  the  general  words,  amongst  which 
are  found  the  terms  upon  which  the  whole  stress  of  the 
argument  is  placed,  "  parte,  pendicles,  and  pertinents.*' 
I  think  that  the  privilege  of  sea-ware  had  not  been  so 
dealt  with  previously  to  the  conveyance  as  to  make  it 
a  ''  pertinent "  to  the  lands  of  North  Muir  Cambus, 
and  that  the  conveyance  itself  did  not  pass  it  under 
that  name  with  reference  to  the  enjoyment  of  it  by 
Fowlis  during  his  tenancy. 

I  am  of  opinion,  therefore,  that  the  Interlocutor  of 
the  Court  of  Session  ought  to  be  reversed,  and  that  of 
the  Lord  OrdiTiary  to  be  affirmed. 

The  Lord  Advocate :  Will  your  Lordships  allow  me 
to  make  one  observation  upon  the  form  of  the  judgment. 
Tour  Lordships  will  observe  that  the  Lord  Ordinary 
decided  the  case  without  any  proof  of  the  facts  at  alL 
Then  the  case  went  by  a  reclaiming  note  to  the  Inner 
House,  and  on  the  3rd  of  March  1858  they  pronounced 
the  judgment,  which  appears  in  page  18,  in  which 
they  allowed  both  parties  proof  of  their  averments. 
Amongst  which  was  the  averment  of  minority,  which 
was  an  essential  fact  in  the  case,  and  it  was  upon  con- 
sidering the  proofs  that  they  pronounced  the  two 
judgments  which  appear  in  pages  50  and  51  which  I 
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understand  your  Lordships  now  to  reverse.    What         ^^^ 

I  would  suggest  is,  that  the  second  and  third  Inter-       ^o*«^- 

locators  should  be  reversed,  and  that  a  remit  should  be 

made  to  the  Court  of  Session  to  decide  in  the  terms  of 

the  Lard  Ordirux/nfa  judgment,  so  that  there  would 

then  be  a  judgment  by  your  Lordships  upon  the  fiacts 

as  well  as  upon  the  titles. 

Mr.  Anderaon :  With  respect  to  costs,  the  greater 
part  of  the  costs  have  been  incurred  subsequently  to 
the  Lord  Ordinary' a  Interlocutor,  and  of  course  if  the 
Court  of  Session  had  affirmed  the  Lord  Ordvnjomfa 
Interlocutor,  they  would  have  affirmed  it  with  costs. 
I  i^prehend  that  your  Lordships  in  adhering  to  the 
Xori  Ordimary^a  Interlocutor  will  give  us  the  costs 
sobsequently  incurred.  I  ought  also  to  mention  that 
I  see  the  sum  of  221  {.  taxed  costs  on  the  other 
sida  Your  Lordships  wiU  give  us  the  usual  order 
that  when  the  costs  are  paid  we  shall  have  those 
returned. 

The  LoBD  Chakcellob  :  That  will  be  of  course. 

The  Lord  Advocais :  With  regard  to  the  question  of 
costs  I  cannot  make  any  struggle  about  that,  but  I 
thought  that  the  form  of  the  judgment  ought  perhaps 
to  be  that  which  I  have  suggested. 

Mr.  Anderaon :  I  do  not  care  about  that. 

The  LoBD  Chanceli/)r  :  I  do  not  see  any  difficulty 
in  reversing  the  Interlocutor  of  the  First  Division  of 
the  Court  of  Session,  and  affirming  the  Interlocutor 
of  the  Lord  Ordinary. 

The  Lord  Advocate:  What  I  took  the  liberty  of 
sQggesting  is,  that  it  will  not  be  a  judgment  upon 
the  £ftcta  Your  Lordships'  affirmation  of  the  Lord 
Ordimary'a  Interlocutor  will  be  the  affirmation  of  a 
judgment  proceeding  without  evidence  of  the  £EK^ts. 
What  I  sui^est  is,  that  there  should  be  a  remit  to  the 
Court  of  Sesssion  to   decide   in   the  terms   of  the 

M  2 
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V. 


Interlocutor  of  the  Lord  Ordmary,  but  upon  proof 
of  &ct& 

Lord  Chelmsfobd  :  You  said  that  the  question  of 
minority  was  not  inquired  into.  I  do  not  think 
that  would  assist  you  much. 

The  Lord  Advocate  :  The  allegation  of  minority  was 
an  allegation  by  the  Pursuer.  If  they  had  not  made 
out  the  allegation,  in  all  probability  the  plea  of 
prescription  might  have  prevailed.  It  was  neoessaiy 
to  inquire  into  that  before  giving  judgment. 

Mr.  Anderson :  They  denied  the  minority,  and  we 
proved  it. 

Lord  Wensletdale:  If  the  minority  was  esta- 
blished, there  was  not  forty  years'  enjoyment  before 
1881. 

Mr.  Anderson :  We  succeeded  in  our  proof  upon 
that  point  as  well  as  upon  the  other. 

Interlocutors  of  the  Court  of  Session  appealed  from 
reversed  ;  and  Interlocutor  of  the  Lord  Ordinary 
ajffirTned,  with  directions  as  to  Costs- 

Loch  &  McLaurin— Connell  &  Hope. 
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FAXNY  HALL  CASTLEDEN  (thb  Wipe),  Appellant. 
GEORGE  CASTLEDEN  (the  Husband),    Respondent  (a). 

Suit  far  NuUUy  of  Marriage — Bar  by  Lapse  of  Time  and  JJSVia 
Aeqmescenee, —  Circumstances  in  which  it  was  held 
that  a  wife  was  precluded  from  asking  a  decree  of  nullity 
of  marriage  hy  reason  of  lapse  of  time  and  acquiescence 
on  her  part,  the  marriage  having  taken  place  twenty-four 
jears  prior  to  the  institution  of  the  suit.  Li  such  a  case 
the  evidence  to  establish  the  complaint  must  be  more'  than 
ordinarilj  cogent. 

The  marriage  of  Mr.  and  Mrs.  Castleden  took  place 
on  the  16ih  December  1834.  The  parties  cohabited 
till  July  1838,  when  they  separated.  The  suit  was 
not  instituted  until  the  23rd  November  1858 ;  it 
charged  the  husband  with  impotence,  and  prayed,  on 
that  ground^  a  sentence  of  nullity.  He  made  no  ap- 
pearance. 

After  a  trial  before  Sir  Creaawell  CreaaweU, 
Mr.  Justice  WiUiaTOS,  and  Mr.  Baron  Bramwell,  the 
Coort  decided  (Baron  Bramwell  dissenting)  that 
the  Petitioner  was  barred  by  lapse  of  time  and  ac- 
qniescence. 

Agunst  this  judgment  she  appealed  to  the  House, 
and  was  supported  at  the  bar  by  Mr.  BoundeU 
Palmer  and  Dr.  SpUiks,  at  the  close  of  whose  argu- 
ments, impeaching  the  decree  appealed  from,  the 
following  opinions  were  delivered  by  the  Law 
Peers: — 


The  LosD  Chancellor  (b) : 

My  LordS)  I  must  say  that  I  should  have  thought 
it  Tery  much  to  be  lamented  if  we  had  felt  it  our 
duty,  in  this  case,  to  reverse  the  decree.  I  honestly 
confess  that  I  should  have  deeply  r^retted  it,  as  I 
think  it  would  not  be  creditable  to  the  jurisprudence 

(a)  See  this  case  fully  reported,  1  Swab.  &  Trials  605. 
(6)  Lord  CsmpbeU. 


Lord  CkamceUor's 
ophUoMm 
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^rtsD^K      Qf  England.    Here  is  a  woman  who  lives  and  cohabits 
^'^^^-      four   years  with   her  husband,  and  then  she  parts 

Lord  ChanerOm'*  "^  '^ 

opiHiun  ^|;h  him,  being,  according  to  her  own  statement, 
fully  aware  that  he  is  unable  to  consummate  the 
marriage.  She  remains  for  sixteen  years  wishing  to 
return  to  him,  and  live  with  him  as  his  wife ;  and 
during  that  time  she  allows  him  to  be  sued  for  her 
debts,  and  then,  in  the  year  1858,  twenty-four  years 
after,  the  marriage,  she  commences  her  suit  to  have 
the  marriage  pronounced  a  nullity. 

If  lapse  of  time  is  not  a  bar  (I  do  not  say  that  it 
is  an  absolute  bar),  at  all  events  we  must  require, 
after  such  a  lapse  of  time,  the  clearest,  strictest,  and 
most  unequivocal  e\ddence  of  the  facts  necessary  to 
support  such  an  application.  !Nk)w  I  think  there  is 
not  anything  like  strict  and  judicial  proof  of  non- 
consummation,  or  of  her  being  intact,  or  of  his 
impotence.  I  think  that  not  one  of  those  three 
things  is  proved  at  all  in  a  satisfactory  manner. 
There  may  be  suspicion  or  probability  of  non- 
consummation,  but  there  is  not  strict  proof  of  it. 
There  is  not  proof  that  she  was  virgo  intacta 
apta  viro,  nor  is  there  proof  that  he  was  impotent, 
either  from  rigidity  or  malformation  or  any  other 
cause  (a). 

At  all  events  lapse  of  time  is  most  important  with 
regard  to  the  evidence  which  shall  be  required.  It 
is  said  that  stricter  evidence  than  that  which  has 
been  produced  cannot  now  be  given ;  but  stricter 
evidence  might  have  been  given  if  she  had  brought 
forward  this  suit  in  the  yefkf  1838,  or  at  some  sub- 
sequent period  much  before  the  time  when  it  was 
actually  brought.  But  she  makes  no  such  attempt, 
and  it  seems  to  me  that  she  does  not  now  sue  on 

(a)  The  Code  Napol^n  which  is  spread  over  Europe  does  not 
allow  suits  for  nullity  of  nuffriage  on  the  grounds  relied  upon  hj 
Mrs.  Castleden. 
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aooount  of  what  is  supposed  to  be  the  general  motive      c^vtuobn 
for  a  woman  bringing  such  a  suit  of  nullity  of      CAaraDEn. 
marriage,  but  she  brings  this  suit  merely  because  he        optmom. 
lias  ceased  to  support  her.    That  is  the  reason,  and 
the  only  reason,  why  the  suit  is  instituted.    And 
according  to  the  cases  that  have  been  referred  to, 
lapse  of  time,  coupled  with  -that-  indirect  motive,  is 
considered  of  itself  an  absolute  bar. 

I  have  carefully  read  the  judgment  of  Mr.  Baron 
BramweU  in  this  case,  and  I  must  say  that  I  by  no 
means  agree  with  it.  I  think  that  the  reasons  given 
by  the  Judge  Ordina/ry  (a),  in  which  Mr.  Justice 
WiUiama  concurred,  greatly  outweigh  the  obser- 
vations made  by  Mr.  Baron  BramweU  ;  and  I  think 
tiiat  the  Court  did  well  to  dismiss  the  petition.  I 
must  therefore  advise  your  Lordships  that  this  Appeal 
should  be  dismissed.  This  being  a  case  ea^arte, 
nothing  is  to  be  said  about  costs. 

Lord  ChELMSFOBD  :  Lord  Ckehn^fbrft 

My  Lords,  I  have  already  sufficiently  indicated  my 
opinion  by  the  remarks  which  I  have  made  in  the 
coarse  of  the  argument,  and  I  think  it  quite  sufficient 
now  to  say  that  I  entirely  acquiesce  in  the  observa- 
tions which  have  been  made  by  my  noble  and  learned 
fiiend  the  Lord  Chancellor,  and  in  the  conclusion  at 
which  he  has  arrived,  that  the  Appeal  should  be 
dismissed. 

Lord  EmGSDOWK :  ^^£1 

My  Lords,  I  am  entirely  of  the  same  opinion. 

Decree  or  Order  appealed  from  ajffirmed,  and  Appeal 
diemiaeed. 

(a)  Sir  Cresswell  Cresswell. 
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JOHN  RITCHIE  (THE  Husband),  .    .    Appellant. 

Divorce  ct  vinculo  after  Divorce  a  mensa  et  thoro. — After 
a  decree  of  divorce  d  mensa  et  thoro  against  the  husband 
for  cruelty,  the  wife  sues  for  dissolution  of  the  marriage 
on  the  ground  of  adultery  committed  by  him  while 
separate.  Held,  by  the  House  (affirming  the  sentence  of 
the  Court  of  Session),  that  the  wife  was  entitled  to  a 
decree  of  divorce  a  vinculo  matrimonii. 

Questions  of  Adultery — Juries. — ^Remarks  of  the  Lord 
Chancellor,  recommending  a  resort  to  juries  in  cases  of 
adultery. 

The  Judge  to  hear  the  Evidence. — Opinion  of  the  Lord 
Chancellor  that  the  practice  of  taking  depositions  before 
a  Commissioner  is  objectionable,  and  that  the  Judge 
who  is  to  decide  the  cause  ought  himself  to  hear  the 
evidence. 

The  Appellant  was  married  to  the  Eespondent  at 
Edinburgh  on  the  18th  January  1853.  The  parties 
had  both  arrived  at  mature  discretion ;  the  wife  being 
then  4i5,  and  the  husband  68.  After  the  marriage 
they  resided  together  for  two  years  at  Broompark,  near 
Denny,  in  the  county  of  Stirling. 

On  the  20th  January  1855  the  Appellant  went  to 
London  on  business;  returning  to  Broompark  on  the 
25th  January  1856,  he  found  that  his  wife  had  departed 
Not  long  thereafter  she  instituted  a  suit  against  him 
for  divorce  A  Toensd  et  thoro  and  alimony,  on  the  al- 
leged ground  of  cruelty.  On  the  16th  March  1856  she 
obtained  a  decree,  in  which  the  Appellant  acquiesced. 
She  further,  on  the  ground  of  the  Appellant's  alleged 
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infidelities,  commenoed  the  present  action  of  divorce 
d  vinculo  TncUrimonii,  by  a  summons  issued  on  the 
15th  Janoaiy  1856,  that  is  to  say,  nearly  a  year  after 
she  had  left  her  husband 

The  AppeUant  having  put  in  a  defence,  the  Lord 
Ordinary,  on  the  6th  March  1856,  closed  the  record, 
and  made  a  remit  to  the  Sheriff  Commissary  to  ex- 
amine witnesses  by  deposition. 

This  examination  occupied  fourty-four  days.  Among 
others^  the  woman  charged  with  the  adultery  was 
examined,  and  as  a  witness  upon  oath  denied  the  ac- 
CQsation.  The  evidence  having  been  reported,  the 
Lord  Ordinary  (Lord  Ardmillan),  on  the  27th  May 
1837,  pronounced  an  Interlocutor  in  the  following 
tenns: — 

Tmda  &cts,  drcumstances,  and  qualifications  proved  relevant 
iod  sufficient  to  infer  the  Defender  John  Ritchie  guilt  of  adultery 
with  Elizabeth  Kelly  or  Bennett  mentioned  in  the  libel,  the  record, 
iod  the  proof.  Finda  him  guilty  of  adultery  accordingly,  and 
thcnfcMre  divorces  and  separates  the  said  John  Ritchie,  Defender, 
bom  the  said  Louisa  tieorgiana  Ricketts  or  Ritchie,  Pursuer,  her 
aodety,  fellowship,  and  company  in  all  time  coming.  Finds  and 
dedans  that  the  said  John  lUtchie,  Defender,  has  forfeited  all  the 
nghts  and  privileges  of  a  lawful  husband,  and  that  the  said 
Louisa  Georgiana  Ricketts  or  Ritchie,  Pursuer,  is  entitled  to  live 
sngly  or  many  any  free  man,  as  if  she  had  never  been  married  to 
the  said  John  Ritchie,  Defender,  or  as  if  he  were  naturally  dead, 
tad  decerns.  Finds  the  Defender  liable  in  expenses,  allows  an 
iecount  thereof  to  be  given  in,  and,  when  lodged,  remits  the  same 
to  the  auditor  to  tax  and  report. 

The  Appellant  reclaimed  to  the  First  Division  of  the 
Court  of  Session,  who,  on  the  9th  July  1867,  adhered 
simpliciter  to  the  Lo^'d  0rdinary*8  Interlocutor. 

Against  the  Interlocutors  of  the  Lord  Ordinary 
and  of  the  Inner  House  the  husband  appealed  to  the 
House. 

Mr.  Macqueen,  Mr.  Boyd  Kinnear,  and  Mr.  Arthur, 
for  the  Appellant,  contended  that  the  nuptial  bond 
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"^"JJ"™  ought  not  to  be  dissolved  without  clear  proof  of 
*™""'  adultery,  whereas  in  this  case,  the  evidence  was 
scanty  and  contradictory,  and  most  of  the  witnesses 
were  disreputable.  The  delinquency,  moreover,  even 
if  proved,  was  subsequent  to  the  separation,  so*  that 
the  requirements  of  the  case  were  amply  satisfied  by 
the  decree  of  divorce  d  mensd  et  thoro,  without  going 
the  further  and  extreme  length  of  rescinding  the 
marriage  contract. 

The  Lord  Advocate  (a)  and  Mr.  Charles  Scott  ap- 
peared for  the  Respondent,  but  were  not  called  upon. 

At  the  dose  of  the  argument  on  behalf  of  the  Ap- 
pellant the  following  opinions  were  delivered : 

^rdaj««?ff«-*      The  Lord  Chancellor  (6) : 

My  Lords,  this  case  has  been  very  ingeniously  and 
ably  argued  on  the  part  of  the  Appellant,  and  nothing 
has  been  omitted  that  could  be  brought  forward  in 
his  favour.  Mr.  Macqueen  stated  the  principles  by 
which,  as  he  contended,  the  decision  should  be  governed, 
but  as  was  to  be  expected  of  Mr.  Macqueen,}}e  did  not 
press  his  points  against  what  he  perceived  to  be  the 
sense  of  the  Housa  Mr.  Zinnear  has  also  very  ably  and 
with  great  lucidity  analysed  the  evidence,  in  a  manner 
which  I  think  does  him  very  great  credit  But  after 
paying  the  utmost  attention  to  all  that  has  been 
urged,  I  must  say  that  I  think  it  is  unnecessary  to 
call  upon  the  other  side  for  an  answer.  The  question 
is  entirely  one  of  fact.  There  is  no  question  of  law  in 
the  slightest  degree  in  contest  between  the  parties. 
It  is  a  question  of  the  credibility  of  witnesses,  and  if 
the  witnesses  who  were  called  on  the  part  of  the 
Pursuer  are  to  be  believed,  there  is  no  doubt  that  the 
fiEkCt  of  adultery  is  established. 

(a)  Mr.  Moncrieff.  (6)  Lord  Campbdl. 
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It  is  said  that  they  are  disreputable.  But  we  ore  Rrrcmi 
to  look  at  all  the  circumstances.  Nobody  would  ex-  ^^°"' 
pect  in  such  a  case  thafc  Bishops  and  Judges  should  be  optntan. 
called  to  prove  the  facts  which  are  to  be  established. 

Now  instead  of  coming  to  a  conclusion  that  the 
Lord  Ordinary  is  wrong,  I  think  he  came  to  a  right 
eondusion.  What  these  witnesses  state  is  not  upon 
the  &oe  of  it  at  all  improbable.  I  do  not  wish  to  say 
anything  to  injure  the  character  of  Mr.  Bitchie,  but 
it  appears  that  alEter  a  decree  of  separation  A  menad 
d  tkoTo,  in  which  he  acquiesced,  this  proceeding  for  a 
divorce  was  instituted  by  Mrs.  Bitchie,  which  he 
resisted^  evidently  without  any  reasonable  thought  of 
continuing  the  relation  of  husband  and  wife,  but  only 
from  the  motive  that  is  imputed  to  him,  that  he 
might  have  the  control  over  the  lady's  property,  which 
was  very  considerabla 

And  hire  I  must  observe  that  the  procedure  in  cases 
of  this  description  in  Scotland  is  lamentably  defective, 
and  that  I  should  be  glad  to  see  a  remedy  applied.  It 
appears  there  is  no  right  to  a  trial  by  jury  (a).  Now 
we  know  that  in  Scotland  trials  by  jury  in  criminal 
cases  have  been  admirably  conducted,  and  there  is  no 
conntiy  in  the  world  where  the  criminal  law  is  more 
admirably  administered.  I  should  therefore  have 
thought  that  trial  by  jury  was  peculiarly  applicable 
to  such  a  case  as  this,  where  there  is  a  charge  of 
adtdtery  to  be  made  out  by  evidence.  But  at  all  events 
sorely  the  Judge  who  is  to  decide  the  case  ought  to 
hear  the  witnesses,  and  to  proceed  upon  vivd  voce 
evidence.  My  Lords,  I  may  be  pardoned  for  saying 
this  extrajudicially ;  but  now,  speaking  judicially,  I 
must  adviae  your  Lordships  that  this  Interlocutor  be 
affirmed,  and  the  Appeal  dismissed. 

(a)  Thst  ia  to  say,  neither  party  has  a  right  to  demand  t^ivay. 
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^*"^  Lord  Cranwobth  : 

RrrcHM.   ^        -jiy  Lords,  I  concur  with  my  noble  and  learned 

Lord  Crtnttooftk  •_,        _        t    %  •    •%      t  i  •     ^*     •  ^i*ii 

opinion,  mend.  I  think  that  there  is  distinct  proof  of  adulteiy. 
It  appears  to  me  that  the  case  is  entirely  free  from  all 
possible  doubt. 

Lord  ckeMbr^s      Lord  Chelmsford  : 

optnton. 

My  Lords^  I  am  entirely  of  the  same  opinion. 

InterloctUora  appealed  against  affirmed,  and 
Appeal  dismiseed. 


CASES  IN  THE  HOUSE  OF  LORDS. 


167 


ROBERTSON Appellant. 

FLEMING,  KT  AL., ,    Respondents. 

Sdkiior  and  Client -^Liability  to  Third  Parties.— Ve£  the    uar^^ik,  im. 
Lord  Chancellor  (a)  :  I  never  had  any  doubt  of  the  un-  ^^"••"'^'vw*- 
Boandness  of  the  doctrine  that  A  employing  B,  a  profes- 
sional lawyer,  to  do  any  act  for  the  benefit  of  C,  A 
hayiDg  to  pay  B,  and  there  being  no  intercourse  of  any 
sort  between  B  and  Cy — ^if  through  the  gross  negligence 
or  ignorance  of  B  in  transacting  the  business,  C  loses  the 
benefit  intended  for  him  by  A,  C  may  maintain  an  action 
against  B,  and  recover  damages  for  the  loss  sustained. 
If  this  were  law  a  disappointed  legatee  might  sue  the 
solicitor  employed  by  a  testator  to  make  a  will  in  favour 
of  a  stranger,  whom  the  solicitor  never  saw  or  before 
heard  of,  if  the  will  were  void  for  not  being  properly 
signed  and  attested.    There  must  be  privity  of  contract  •^ 
between  the  parties. 
Per  Lord  Wensleydale :  It  is  said  that  by  the  law  of 
Scotland,  when  an  agent  is  employed  by  anyone  to  do  an 
act  which,  when  done,  will  be  beneficial  to  a  third 
person,  and  that  act  is  negligently  done,  an  action  for 
B^ligence  may  be   maintained   by  the    third    person 
against  the  attorney.     I  cannot  think  that  any  such 
proposition  is  made  out  to  be  part  of  the  law  of  Scotland. 
Per  Lord  Wensleydale  :  He  only  who  by  himself  or  another, 
as  his  agent,  employs  the  attorney  to  do  the  particular 
act  in  which  the  alleged  neglect  has  taken  place,  can  sue 
him  for  that  neglect,  and  that  employment  must  be 
affirmed  in  the  declaration  of  the  suit  in  distinct  terms. 
Per  Lord  Wensleydale  :  By  the  law  of  England,  the  right 
of  action  depends  entirely  upon  the  question,  between 
vhom  the  relation  of  principal  and  agent,  client  and    i/^ 
attorney,  subsists. 
I«a^  ▼.  Struthers  {b)  and  Donaldson  v.  Haldane  (c)  com- 
meated  upon  by  the  Law  Peers. 

(a)  Lord  Campbell.  (6)  2  Wils.  &  Shaw,  563. 

(c)  7  Cla.  &  Finn.  762. 
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BoiniMii       ap^  behoof  of '*— Issue.— The  words  "for  behoof  of" 
FuKiHo.  mean  "  for  the  benefit  of,"  and  are  not  in  an  issue  equi- 

valent to  the  words  **  by  the  authority  of."    The  Lord 
Chancellor  diss. 

Per  Lord  Cranworth  :  This  House  does  not  frame  the 
issue  ;  it  only  declares  what  point  the  issue  ought  to 
have  been  framed  to  raise. 

Competency  of  Appeal, — Appeal  allowed  where,  although 
the  Court  below  pronounced  no  Interlocutor  on  a  bill  of 
exceptions  tendered,  they  nevertheless  applied  the  verdict 
by  decerning  against  the  Defender. 

Stoppage  of  Proceedings  helow^ — The  mere  presentation 
of  an  appeal,  though  certified,  does  not  suspend  proceed- 
ings in  the  Court  of  Session.  To  produce  that  effect 
there  must  be  the  usual  order  to  answer  or  some  equiva- 
lent order  issuing  from  the  House. 

The  Appellant,  Bobertson,  a  law  agent  in  Glasgow, 
was  alleged  by  the  Bespondents  to  have  been  em- 
ployed by  them,  or  rather  "  for  their  behoof,"  in  his 
professional  capacity  to  complete  a  transaction  which 
by  reason,  as  they  averred,  of  his  ''negligence,  want 
of  skill,  or  other  fault,"  was  not  completed,  or  was 
inadequately  completed;  insomuch  that  injury  or 
liability  arose  to  the  Respondents,  who  by  their 
summons  against  him  of  the  28th  April  1858  sought 
indemnification. 

The  defence  to  this  action  was  chiefly  a  denial  of 
the  alleged  employment. 

It  appeared  that  the  Bespondents  were  persons  in 
humble  life  residing  at  Stonehouse  in  the  county  of 
Lanark.  They  were  three  in  number.  The  first  was 
a  small  farmer,  the  second  a  weaver,  and  the  third  a 
widow. 

At  Stonehouse  there  was  a  grocer  named  Hamilton, 
who,  desiring  to  raise  money,  applied  to  the  "  English 
and  Scottish  Life  Assurance  and  Loan  Association/' 
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canying  on  business  in  Glasgow  as  money-lenders,  rok 
Hug  body  agreed  to  advance  250Z.  to  Hamilton  on 
oondition  that  he  woold  insure  his  life  with  them  for 
5002.,  assigning  to  them  the  policy;  and  besides 
paying  interest  at  six  per  cent.,  that  he  would  also 
obtain  three  cautioners  or  sureties  to  be  answerable  to 
tbe  company  in  the  event  of  any  default.  Hamilton 
applied  to  the  three  Respondents  to  be  his  sureties. 
They  agreed  to  incur  this  responsibility,  and  joined 
in  a  bond  to  the  company,  being  aware,  as  they  said, 
ihat  Hamilton  had  certain  leasehold  property  worth 
3501,  which,  if  properly  secured  for  their  benefit, 
would  suffice  to  keep  them  safe.  Hamilton  agreed  to 
complete  the  necessary  security  over  this  property  ;, 
and  here  it  was  that  the  Appellant,  Bobertson, 
was  employed  by  Hamilton  "  for  behoof  of  the 
Kespondents." 

Hamilton  granted  the  required  security,  namely, 
a  bond  of  relief  and  assignation  in  favour  of  the 
Bespondents,  the  cautioners  or  sureties,  who  averred 
that  ''it  was  prepared  by  Robertson,  the  Appellant,  act- 
*'  ing  for  their  behoof,  and  that  when  executed  it  was 
"  left  with  Robertson  for  their  behoof,"  in  order  that 
he  might  take  the  proper  steps  to  render  it  effectual 
They  further  averred  that  Robertson  charged  and 
received  from  Hamilton  the  usual  professional  remu- 
neration for  preparing  this  security,  and  they  asserted 
that  they  relied  on  Robertson  ^'  to  make  it  complete." 
Bobertson,  however,  omitted  to  intimate  the  assigna- 
tion to  the  landlord,  and  he  omitted  to  inform  the 
sureties  that  intimation  was  necessary  to  perfect  their 
right  He  omitted,  also,  to  take  the  steps  prescribed 
by  the  20  &  21  Vict.  c.  26.  The  sureties  further 
complained  that,  while  chargeable  with  these  acts  of 
omiision  or  negligence,  he,  by  his  conduct,  had  in- 
duced them   to  believe  that  all  had  been  done  to 


Flmarfl. 


170  CASES  IN  THE   HOUSE  OF  LORDS. 

BoBuwrn  render  the  security  complete.  When,  indeed,  the 
information  was  too  late  to  be  of  use,  he  announced 
the  disorder  of  Hamilton's  affairs,  and  in  a  few  days 
thereafter,  that  individual  absconded,  and  was  seques- 
trated as  a  bankrupt  (a). 

The  defence  of  Robertson  was  that  he  had  not  been 
employed  by  the  Respondents,  and  that  he  had  not 
acted  as  their  solicitor*  at  all  in  the  business. 

By  their  pleas  in  law  the  sureties  insisted  that 
Robertson,  having  made  default,  was  bound  in  re- 
paration. 

The  chief  plea  in  law  of  Robertson  was,  that,  "  not 
"  having  been  employed  by  the  sureties,  and  not 
''  having  acted  as  their  agent,  he  was  not  liable  as 
"  concluded  for." 

The  Second  Division  of  the  Court  of  Session  directed 
the  following  issues  for  trial : — 

It  being  admitted  that  on  the  V2th  day  of  December  1856,  the 
Pursuers,  in  coi\junction  with  Robert  Hamilton,  grocer.  Stone- 
house,  executed  a  bond  in  favour  of  Charles  Baillie,  Esq.,  Ad%*^o- 
cate,  and  others,  trustees  for  the  English  and  Scottish  Law  Life 
Assurance  and  Loan  Association,  whereby  thej  bound  themselves 
to  repay  to  the  said  association  the  sum  of  250/.,  with  interest  at 
six  per  cent.,  as  specified  in  the  said  bond,  which  sum  of  250/.  had 
been  advanced  to  the  said  Robert  Hamilton  by  the  said  asso- 
ciation : 

Whether  the  Defender  (6)  was  employed  by  the  said  Robert 
Hamilton  to  prepare  and  complete,  for  behoof  of  the  Pursuers  (c), 
in  relief  of  their  obligation  under  said  bond,  a  bond  of  relief  and 
assignation  of  a  lease,  held  by  the  said  Robert  Hamilton,  to  be 
granted  by  him  in  favour  of  the  Pursuers?  And  whether,  by  the 
negligence  or  want  of  skill  of  the  Defender,  he  wrongfully  failed 
to  prepare  and  complete  the  said  assignation,  to  the  loss,  injury, 
and  damage  of  the  Pursuers  ? 

A  verdict  was  returned  for  the  sureties,  and  the 
damages  were  assessed  at  1981. 168.,  the  amount  which 
they  had  paid  to  the  assurance  company. 

(a)  i,e.  made  bankrupt.  (6)  t.e.  Robertson,  the  Appellant. 

(c)  The  sureties. 
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At  the  trial  the  Appellant's  Counsel  excepted  to  the 
ruliDg  of  the  Lord  Justice-Clerh,  who  had  admitted 
aa  evidence  the  discharge  of  the  assurance  company, 
which  was  objected  to  on  the  ground  that  it  was  not 
properly  stamped.  The  Judges  of  tlie  Second  Divi- 
sion, however,  disallowed  the  bill  of  exceptions ;  but 
afterwards  granted  a  rule  to  show  cause  why  a  new 
trial  should  not  be  had. 

In  moving  for  a  new  trial  the  Appellant,  Robert- 
son, hy  his  Counsel  insisted,  1st,  that  the  verdict  was 
contrary  to  evidence ;  2ndly,  that  there  was  no  pri- 
vity of  contract  between  him  and  the  sureties ;  and 
Srdly,  that  there  were  no  facts  sufficient  to  establish 
Wb  employment  **for  their  behoof." 

This  motion  failed  of  success.  The  Second  Division 
on  the  17th  June  1859  refused  a  new  trial 

Thereupon  Bobertson,  by  his  Counsel,  tendered  the 
following  exceptions : — 

The  Counsel  for  the  Defender  excepted  to  the  judgment  of  the 
Court  discharging  the  rule  to  show  cause  why  a  new  trial  should 
not  be  granted,  as  heing  founded  upon  error  in  law ;  1st,  in  re- 
elect that  in  pronouncing  the  said  judgment,  the  Court  held  that 
the  &ct8  laid  before  the  jmy  in  evidence  at  the  trial  were  relevant 
tnd  sufficient  in  law  to  establish  employment  of  the  Defender  for 
bdioof  of  the  Pursuers  to  complete  the  assignation  referred  to  in 
the  ttsne,  while  the  Defender  contended  that  the  said  facts  were 
not  relevant  or  sufficient  in  law  for  said  purpose;  and,  2ndl7,  in 
R^)ect  tiiat  it  being  the  case  in  point  of  law,  upon  the  facts 
proved  before  the  jury  at  the  trial,  that  the  assignation  referred 
to  in  the  issue  was  not  legally  capable  of  being  e£Pectually  com- 
pleted, and  that,  therefore,  there  could  not  legally  be  a  failure  of 
doty  on  the  part  of  the  Defender  by  not  completing  it ;  or  at 
lessfc,  that  the  effectual  completion  of  the  said  assignation  for  the 
protection  of  the  Pursuers,  under  the  instructions  of  Robert 
Handhon,  mentioned  in  the  issue,  the  employer  of  the  Defender, 
vodd  have  been  a  fraudulent  or  illegal  act  on  the  part  of  the  said 
Robert  Hamilton,  who  had  previously  granted  an  onerous  assigna- 
tion in  absolute  terms  in  favour  of  Andrew  Ballantyne,  referred  to 
in  the  evidence,  and  that,  therefore,  it  was  not  in  law  the  duty  of 
the  Defender,  in  the  circumstances  aforesaid,  to  complete  the  said 
assigxiation  upon  the  instructions  of  the  said  Robert  Hamilton; 
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RoniTMN       and  the  Defender  having  contended  before  the  Court  that  the  law 

Tlbbmo.        was  as  aforesaid,  the  Court,  in  pronouncing  the  said  judgment, 

refused  to  give  effect  to  the  said  law,  and  the  said  judgment  set 

aside  the  said  law,  and  was  oontraiy  thereto,  and  the  Counsel  for 

the  Defender  tendered  the  foresaid  exceptions. 

These  exceptions  the  Court  refused  to  sign ;  but  on 
the  2l8t  June  1859  their  Lordships,  on  the  motion  of 
the  sureties,  applied  the  verdict,  and  in  terms  thereof 
made  a  decree  against  Robertson  for  payment  to  them 
of  i98{.  16a.  with  interest ;  and  found  them  moreover 
entitled  to  their  exp^nseci. . 

On  the  30ih  June  1859  Robertson  presented  his 
Appeal  to  the  House ;  but  on  the  same  day  the  sure- 
ties presented  a  cross  petition,  alleging  that  the  Appeal 
was  incompetent.  Both  the  Appeal  and  the  petition 
against  it  were  referred  to  the  Appeal  Committee,  so 
that  no  order  was  issued  on  the  Respondents  to  answer 
the  Appeal,  and  consequently  nothing  was  done  to 
prevent  the  cause  from  proceeding  in  the  Court  be- 
low, although  a  certificate  from  the  Clerk  of  the 
Parliaments  was  produced  to  show  that  the  Appeal 
and  the  petition  against  it  had  both  been  referred  to 
the  Appeal  Committee. 

Accordingly,  on  the  9th  July  1859,  the  Second 
Division  appointed  a  taxation  of  costs,  and  on  the 
16th  July  1859  ordered  Robertson,  on  the  auditors 
report,  to  pay  to  the  sureties  239i.  18«.  7cL  of  ex- 
penses. 

Against  these  two  orders  Robertson  presented  a 
supplemental  Appeal  to  the  House,  and  the  sureties 
presented  a  cross  petition,  objecting  to  the  compe- 
tency thereof,  and  both  were  referred  to  the  Appeal 
Committee  to  consider  and  report. 

On  the  12th  August  1859  the  Appeal  Committee 
reported  that  "  all  objections  as  to  the  competency  of 
^*  the  said  Appeals  should  be  reserved  for  the  hearing 
"  at  the  bar  of  the  House." 
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Mr.  RoundeU  Palmer,  Mr.  Anderson,  and  Mr.  J.  G.      rob«»t«» 


Flsmimo. 


Smithy  for  the  Appellant,  contended  that  the  Appeal 
was  competent  against  an  Interlocutor  applying  the 
verdict  of  a  jury ;  and  they  cited  Irvine  v.  Kirkpa- 
irids  (a) ;  Melrose  v.  Haatie  (b) ;  and  Bartonahill 
Goal  Company  v.  McQuire  (c). 

On  the  merits  they  insisted  that  without  privity 
of  contract  there  could  be  no  liability ;  and  that  the 
judgment  below  must  be  reversed. 

The  Attomey-Oensral  (d\  the  Lord  AdvoccUe  (e), 
and  Mr.  A.  B.  Bell  for  the  Respondents  mainly  relied 
(m  Lang  ▼.  Strnthers  (/),  where  it  was  held  by  this 
House,  affirming  a  judgment  of  the  Court  of  Session, 
that  a  law  agent  was  liable  for  loss  sustained  by  a 
lender  of  money  arising  from  the  imperfect  completion 
of  a  security,  although  prepared  on  the  employment 
of  the  grantor  of  the  deed,  and  not  of  the  lender  of 
the  money.  This  case  was  an  irresistible  authority 
rnlbg  the  present.  Besides,  the  allegation  in  the 
present  case  that  the  employment  was  '^for  behoof 
of*  the  sureties,  constituted  a  sufficient  averment  of 
the  necessary  privity. 

The  further  arguments  are  fully  discussed  and 
eonadered  in  the  following  opinions  delivered  by  the 
Law  Peers. 


The  Lord  Chancellob  (g) :  icrdom^uor** 

I  think  our  decision  ought  to  depend  upon  the  sin- 
gle question^  whether  the  issues  were  so  defectively 
framed  that  the  verdict  ought  to  be  set  aside  and  a 
new  trial  granted  on  issues  framed  more  properly  ? 
The  first  objection  rests  on  "non-relevancy."  This 


(<)  7  Bell  App.  Ca.  116.  (b)  1  Macq.  Rep.  698. 

(e)  3  Macq.  Rep.  300.  (d)  Sir  Richard  BetheU. 

(e)  Mr.  Moncricff.  (/)  2  Wila.  &  Shaw,  563. 

ig)  Lotd  Campbell. 
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is  certainly  open  to  the  Appellant,  and  if  the  objection 
were  well  founded  he  would  be  entitled  to  a  judgment 
of  absolvitor. 

But  I  am  clearly  of  opinion  that  although,  if  the 
condescendence  were  to  be  scanned  by  the  ancient 
rules  of  English  special  pleading,  it  might  be  open  to 
a  special  demurrer,  yet  that,  regard  being  had  to 
the  2nd,  3rd,  4th,  5th,  and  6th  articles  of  the  con- 
descendence (a),  there  are  suflScient  allegations  showing 

(a)  Cond.  II.  That  the  said  loan  was  negotiated  through  the  De- 
fender, acting  for  the  said  Robert  Hamilton,  entirely  for  behoof 
of  the  said  Robert  Hamilton,  and  the  amount  thereof  was  received 
by  the  said  Robert  Hamilton,  and  applied  to  his  own  purposes. 
It  was  accordingly  a  condition  of  the  Pursuers  interposing  their 
security,  and  joining  in  the  bond,  that  the  said  Robert  Hamilton 
should  give  them  a  bond  of  relief,  with  an  assignation  in  security 
to  certain  leasehold  subjects  in  Stonehouse  belonging  to  him 
under  a  tack  or  lease  for  nine  hundred  and  ninety-nine  years, 
AS  from  the  term  of  Martinmas  1834,  entered  into  on  the  9th 
:and  12th  days  of  February  1835,  between  Robert  Lockhart  of 
*Castlehill  and  Robert  Craig,  merchant  in  Stonehouse,  and  which 
tack  or  lease  and  subjects,  had  come  to  belong  to  the  said  Robert 
Hamilton,  and  to  the  said  tack  or  lease  itself;  and  without  such 
condition  the  Pursuers  would  never  have  entered  into  the  trans- 
action at  all.  The  Defender  was  all  along  perfectly  aware  that 
the  Pursuers  had  undertaken  the  obligations  they  did  for  behoof 
^f  Hamilton  on  the  condition  and  footing  which  have  been  now 
explained. 

Cond.  III.  Accordingly,  of  even  date  with  the  Pursuers'  signing 
the  sud  bond  and  assignation  in  security,  Robert  Hamilton  ex- 
ecuted a  bond  of  relief,  \iath  an  assignation  in  security  of  the  lease- 
*hold  subjects,  and  tack  or  lease  thereof  belonging  to  him,  in  favour 
of  the  Pursuers.  This  deed  proceeds  upon  a  narrative  of  the  bond 
and  assignation  in  security  in  favour  of  the  English  and  Scottish 
Law  Life  Assurance  and  Loan  Association,  and  sets  forth  that, 
although  the  Pursuers  had,  by  the  bond  last  mentioned,  become 
bound  for  payment  of  the  sums  thereby  due,  yet  the  whole  of 
the  sum  of  250/.  had  been  received  by  him  and  applied  to  his 
own  use,  and  no  part  thereof  received  by  the  Pursuers  or  applied 
to  their  use  or  behoof,  and  that  he  only  was  the  true  debtor 
therein.  It  farther  sets  forth,  that  it  had  been  stipulated  and 
agreed  between  the  Pursuers  and  him,  Hamilton,  that  he  should 
grant  to  them  a  bond  of  relief  and  assignation  in  security  to  the 
Baid  leasehold  subjects.     On  such  narrative  and  statement,  he 
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the  employment  of  the  Defender  on  behalf  of  the      iu»b»ihoji 


Pursuers,  the  duty  of  the  Defender  to  the  Pursuers, 

bcrand  lumself  to  relieve  the  Pursuers  accordingly,  and  in  security 
of  hia  personal  obligations  to  that  effect  in  the  Pursuers'  favoiu*« 
he  assigned  and  conveyed  to  them  in  security,  but  with  power  of 
ale,  all  and  whole  hia  right,  title,  and  interest  in  and  to  the  fore- 
laid  leasehold  subjects,  viz.,  a  piece  of  ground  in  the  village  of 
Stonehonse,  which  was  the  subject  of  the  said  tack  by  Robert 
Lockhart  to  Robert  Craig,  and  which  had  come  to  belong  to  him 
by  the  aeries  of  writs  set  forth  in  the  bond  of  relief  and  assignation. 
Tbi»  bond  of  relief  and  assignation  would  have  been  sufficient  to 
secuie  tiie  Pursuers  from  all  claims  or  loss  under  their  and  Robert 
Hamilton's  bond  to  the  English  and  Scottish  Law  Life  Assurance 
and  Loan  Association,  if  it  had  been  duly  completed  by  intimation 
and  possession,  or  by  r^stration,  as  after  mentioned. 

Cond.  IV.  The  Defender  had  introduced  Robert  Hamilton  to 
the  said  association  with  reference  to  the  loan  wanted  by  him,  and 
had  proposed  to  the  said  association  that  the  security  over  the 
leasehold  property  (of  which  a  valuation  had,  with  that  view,  been 
obtained  by  the  said  Robert  Hamilton  and  submitted  to  the  said 
association),  should  be  taken  direct  to  the  association,  but  this 
proposal  had  been  declined  by  the  association.  Of  this,  however, 
the  Pursuers  were  not  informed  either  by  the  said  Robert  Hamilton 
at  the  Defender,  nor  were  they  informed  by  either  Hamilton  or 
the  Defender  that  any  prior  security  existed  over  the  said  subjects, 
nor  had  they  any  knowledge  whatever  of  these  circumstances. 
The  bond  of  relief  and  assignation  in  security  in  favour  of  the 
Pursuers  was  prepared  by  the  Defender,  Mr.  Robertson,  acting 
therein  for  behoof  of  the  Pursuers ;  and,  when  subscribed  by 
Hamilton  it  was  handed  to  or  left  with  the  Defender  for  their 
behoof,  and  in  order  that  he  might  forthwith  get  the  same  duly 
mtimated  to  the  landlord  or  proprietor  of  the  said  leasehold  sub- 
jects, and  do  whatever  else  might  be  necessary  or  proper  towards 
rendering  the  said  bond  of  relief  and  assignation  a  good,  valid, 
and  available  deed  of  security  to  the  Pursuers.  This  was  the 
anangement  and  understanding  of  all  concerned,  viz.,  the  said 
Robert  Hamilton,  the  Pursuers,  and  the  Defender.  The  Defender 
diatged  and  received  from  the  said  Robert  Hamiltou  the  usual 
professional  fees  for  preparing  the  said  bond  of  relief  and  assigna^ 
tion  in  security. 

Cond.  V.  The  Pursuers  are  persons  of  little  education,  and  quite 
unused  to  such  transactions  as  that  in  question,  and  they  trusted 
to  the  Defender,  who  had  acted  for  them  in  the  matter,  to  make 
their  security  complete.  The  Defender  had,  in  another  case  in 
Stonehonse,  intimated  the  assignation  to  the  landlord,  and  had  the 
aasignation  recorded  in  the  landlord's  cartulary,  and  the  assignee's 


FtSKIMO. 

Lord  CManoOtor'a 
opMcn, 


176  CASES   IN   THE   HOUSE   OF   LORDS. 

RoBSRTioM  and  a  breach  of  that  duty,  whereby  they  were  dam- 
^'^^°'  nified.  Indeed,  this  objection  was  not  gravely  urged 
at  the  Bar,  except  as  explanatory  of  the  next  objec- 
tion, which  deserves  great  consideration,  and  on  which 
my  opinion  at  one  time  fluctuated,  although,  after 
a  very  careful  examination  of  the  whole  case,  I  have 

name  entered  in  the  rental  book  as  tenant  liable  for  the  rent. 
Bat  he  neglected  to  do  this  in  the  present  instance,  and  he  never 
informed  the  Pursuers  that  he  had  not  done  so,  or  advised  them 
on  the  subject,  although  he  knew,  or  was  in  the  circumstances 
bound,  and  must  be  held  to  have  known,  that  the  Pursuers  relied 
on  his  doing  whatever  was  necessary  to  make  the  said  bond  of 
relief  and  assignation  a  good,  valid,  and  complete  seourily  to  them. 
He  never  told  the  Pursuers  nor  advised  them  that  intimation  of 
their  bond  of  relief  and  assignation  was  necessary  to  be  made  to 
the  landlord,  or  that  it  reqidred  to  beDtherwise  recognized  by  him, 
or  that  it  was  necessary  for  the  Pursuers  to  obtain  and  enter  into 
possession  of  the  said  leasehold  subjects,  so  as  to  render  thdr 
assigpuition  to  the  tack  or  lease  thereof  good,  valid«  and  complete. 
Again,  when  the  statute  20  &  21  Vict,  passed,  as  it  did  in  August 
1857,  a  clear  and  distinct  mode  of  completing  the  Pursuer's  security 
was  afforded.  The  Defender,  however,  neither  then  completed 
the  said  security  himself  in  terms  of  said  Act,  nor  delivered  it  to 
the  Pursuers,  in  order  that  they  might  take  the  necessary  steps 
.for  having  it  completed  by  themselves  or  others,  nor  did  he  bring 
the  matter  in  any  way  whatever  under  their  notice,  in  order  that 
they  might  take  measures  for  duly  protecting  their  interests. 
But  the  Defender  continued  to  retain  the  bond  of  relief  and  assig- 
nation in  security  in  his  possession,  and  the  Pursuers  continued 
to  rely,  and,  in  the  circumstances,  were  entitled  to  rely,  on  its 
being  made  by  him  as  secure  and  effectual  as  it  was  capable  of 
being  made.  By  his  whole  acts  and  conduct  in  reference  to  the 
said  bond  of  relief  and  assignation,  the  Defender  led  the  Pursuers 
to  understand  and  believe  that  it  had  been  made  a  good,  valid, 
and  complete  security  to  them,  and  it  was  perfectly  capable  of 
having  been  made  completely  and  entirely  effectual. 

Cond.  VI.  Of  this  date,  the  Defender  handed  the  bond  of  relief 
and  assignation  in  security  to  the  Pursuer  Mr.  Summers,  telling 
him  at  the  same  time  that  he  feared  or  suspected  that  Robert 
Hamilton's  affiadrs  were  in  a  state  of  confusion.  In  pomt  of  fact, 
Hamilton  in  a  few  days  afterwards  absconded.  A  petition  was 
then  presented  for  a  sequestration  of  his  estates,  the  first  deliverance 
in  which  bears  date  24th  March  1858.  Sequestration  was  awarded 
on  5th  April  following,  and  Mr.  Thomas  Hamilton,  inspector, 
Stonehouse,  was  thereafter  elected  and  confirmed  trustee. 


apfniom. 
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come  to  an  opinion  which  I  can  with  satisfaction  to      ^««>"  J 

Flsmxho* 

mjaelf  submit  for  your  Lordships'  adoption.  ^^^  cikmeeuor't 

This  objection  respects  the  framing  of  the  two  issues 
sent  down  for  trial,  and  particularly  the  first,  as  to  the 
duty  cast  upon  the  Defender  to  prepare  and  complete 
the  bond  of  relief  and  the  assignation  of  the  lease  to 
the  Pursuers,  As  this  duty  was  not  imposed  by  any 
general  law,  and  was  not  incumbent  on  the  Defender 
as  a  public  functionaiy,  I  never  had  any  doubt  that  it 
could  be  established  only  by  showing  privity  of  con- 
tract between  the  partie&  I  never  had  any  doubt  of 
the  unsoundness  of  the  doctrine,  unnecessarily  (and  I 
must  say  unwisely)  contended  for  by  the  Respondent's 
Counsel,  that  A  employing  B,  a  professional  lawyer, 
to  do  any  act  for  the  benefit  of  C,  A  having  to  pay  B, 
and  there  being  no  intercourse  of  any  sort  between 
B  and  C, — ^if  through  the  gross  negligence  or  igno- 
rauoe  of  B  in  transacting  the  business,  C  loses  the 
benefit  intended  for  him  by  A,  C  may  maintain  an 
action  against  B,  and  recover  damages  for  the  loss 
SQstamed.  If  this  were  law  a  disappointed  legatee 
might  sue  the  solicitor  employed  by  a  testator  to  make 
a  will  in  favour  of  a  stranger,  whom  the  solicitor  never 
saw  or  before  heard  of,  if  the  will  were  void  for  not 
being  properly  signed  and  attested.  I  am  clearly  of 
opinion  that  this  is  not  the  law  of  Scotland,  nor  of 
England,  and  it  can  hardly  be  the  law  of  any  country 
where  jurisprudence  h»s  been  cultivated  as  a  science. 
The  Scotch  authorities,  under  the  head  "  Jna  qtuBsitum 
fertio"  have  no  application,  for  these  contemplate  a 
vested  right  absolutely  acquired  by  a  consummated* 
transaction. 

But  if  in  a  transaction  of  borrowing  and  lending 
money  on  security,  A,  the  borrower,  employs  B,  a 
professional  lawyer,  to  transact  the  business,  in  which 
both  A,  the  borrower,  and  C,  the  lender,  have  their 
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separate  interests,  and  for  whicli  A  alone  is  to  pay  B, 
^^^*''      althoiKfh  C  has  no  personal  intercourse  with  B,  if 

Lord  CkaacHlor^t  ^ 

opinfyn,  from  the  instructions  expressly  given  by  A  to  B,  or 
from  the  usual  course  in  which  such  business  is  con- 
ducted, B.  knows  that  he,  and  no  other  professional 
lawyer,  is  employed  in  the  transaction,  and  that  B  is 
to  act  both  for  A  and  for  C  in  preparing  the  security, 
I  apprehend  that  a  jury  from  this  employment  of  B 
might  infer  an  undertaking  from  B  to  C  to  conduct 
the  transaction  on  his  part  with  reasonable  skill  and 
diligence.  And  so  if,  in  the  transaction  of  a  loan  on 
security,  C  was  a  surety  for  the  borrower,  and, 
according  to  the  transaction,  as  explained  by  A  to  B, 

0  was  to  have  a  counter  security  from  A,  to  be 
prepared  and  completed  by  B  for  C,  as  the  only 
lawyer  to  be  employed  between  them,  a  similar 
undertaking  from  B  to  C  may  be  inferred. 

This  seems  to  me  very  reasonable  and  expedient,  and 
to  have  been  solemnly  decided  to  be  law  in  Scotland. 
In  Lang  v.  Struthers  (a)  I  find  no  other  facts  on  which 
the  Court  proceeded  in  holding  Lang,  the  professional 
man,  liable  to  the  lenders  of  the  money,  except  that 
he  was  employed  by  Newbigging,  the  borrower,  in  a 
transaction  of  borrowing  and  lending  on  security,  to 
prepare  a  heritable  bond  in  &vour  of  the  lenders,  and 
that  Lang,  knowing  that,  although  he  was  to  be  paid 
by  Newbigging,  he  himself  was  to  be  the  only  profes- 
sional man  employed  on  behalf  of  the  lenders  of  the 
money,  did  prepare  the  bond,  and  was  guilty  of  gross 
negligence  in  not  perfecting  the  security  by  infeftment. 

1  do  not  discover  any  other  fact  in  the  case  to  esta- 
blish privity  between  Lang  and  the  lendera  They 
sued  Lang,  having  through  his  negligence  lost  the 
money  which  they  had  advanced  to  Newbigging. 

The  facts  not  being  in  dispute,  the  case  was  decided 
(a)  2  Wila,  &  Shaw,  567. 
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by  the  Judges  of  the  Court  of  Session,  when  it  was 
strenuously  urged  for  Lang  that  he  was  only  liable  to 
Newbigging.  But  per  Lord  Glerdee,  one  of  the 
soundest  and  most  learned  lawyers  who  ever  sat  on 
the  bench  in  Scotland :  ''  The  idea  that  Lang  is  only 
bound  to  Newbigging  is  most  erroneous ;  although 
Newbigging  was  the  employer,  the  security  was  for 
behoof  of  the  Pursuera  The  liability  of  the  agent 
does  not  depend  on  who  gives  the  order,  but  for 
whose  behoof  it  is  given."  All  the  other  Judges  con- 
carred.  Lord  Robertson :  "  When  Lang  was  employed 
to  prepare  a  security,  it  was  surely  to  make  an  effec- 
tual one."  Lord  PitmiUy :  "  Lang  must  undoubtedly 
be  liable  for  neglect."  Lovd  Alio  way :  "  Has  Lang 
inade  an  effectual  security  ?  He  has  not,  and  he  must 
be  liable  for  the  consequences."  Lord  Justice-Clerk, 
head  of  the  Second  Division  of  the  Court  :  "  Taking 
Lmg's  own  statement,  he  must  be  liable."  So  there 
was  judgment  for  the  Pursuers. 

An  Appeal  being  brought  to  this  House,  it  would 
appear  that  in  the  appeal  cases  some  reasoning  was 
introduced  by  the  Appellant  to  the  effect  that  he  was 
liable  only  to  Newbigging,  and  not  to  the  lenders  of 
the  money.  But  when  the  argument  came  on  before 
that  eminent  lawyer  Sir  John  Leach,  then  sitting  as 
Speaker  of  the  House  of  Lords  (according  to  the  report 
in  2  Wilson  &  Shaw,  567)>  this  point  seems  to  have 
be^  abandoned  as  desperate,  and  the  argument  turned 
almost  entirely  on  the  negligence.  Sir  John  Leach 
stated  the  ground  of  his  opinion  to  be,  that  "Mr. 
Lang  had  departed  from  the  usual  practice  of  Scotch 
conveyancers,  and  that  the  circumstance  constituted  a 
cras^i  negligentia,  although  it  might  be  true  that 
there  might  be  some  difference  of  opinion  among 
lawyers  as  to  the  effect  of  the  course  actually  adopted 
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RoBunoK      by  him "  (a).     The  Interlocutor  complained   of  was 
^J:«;°-       affirmed,  with  lOOi.  costs. 

cpMoih  '  This  decision  is  in  conformity  to  the  law  as  laid 
down  by  the  Scottish  inBtitutionaJ  writers  :  ''  It  is  no 
defence  to  an  agent  employed  in  a  jpint  transaction 
as  a  loan,  that  he  was  employed  by  the  granter  of  the 
bond,  and  not  by  him  who  suffers  from  any  defect  in 
the  security.  The  liability  does  not  depend  on  who 
gives  the  order,  but  for  whose  behoof  it  is  given  "(b). 

The  same  very  learned  author,  in  his  '*  Principles 
of  the  Law  of  Scotland  "(c),  treating  of  the  liability 
of  a  law  agent  employed  by  the  borrower  in  such  a 
transaction,  says :  "  He  acts  for  both  parties,  and 
the  person  injured,  or  who  is  to  receive  the  security, 
is  he  for  whose  behoof  the  law  will  interfere,  and  by 
whom  the  order  is  held  to  be  given." 

In  settling  the  issues  in  the  present  case  before 
Lord  Kinloch  (the  Lord  Ordinary)  there  seems  to  have 
been  a  strong  desire  on  the  part  of  the  Defender  to 
have  them  so  framed  that  he  might  be  able  before  the 
jury  to  contend  that  it  lay  upon  the  Pursuers  to  prove 
that  the  pursuers  themselves  personally  employed  him 
as  their  agent.  I  think  that  it  might  have  been  as 
well  if  the  Lord  Ordinary  had  allowed  the  words 
"  or  by  their  authority  "  to  be  introduced. 

Still  the  issue  would  substantially  have  been  the 
same,  and  the  Pursuers  would  have  made  a  case  to  go 

(a)  Where  the  Lord  Chancellor  found  this  opinion  of  Sir  John 
Leach  does  not  appear.  It  is  not  in  the  report  of  Messrs.  Wilson 
and  Shaw,  vol.  ii.  p.  567,  cited  by  his  Lordship.  Sir  John  Leach 
was  not  a  Peer,  and  therefore  one  does  not  see  how  he  could  have 
spoken  from  the  woolsack.  It  is  probable  that  he  gave  an  expla- 
nation privately,  and  that  some  note  has  been  preserved  of  what 
he  sud.  See  infrh,  p.  196,  where  Lord  Cranworth  says  that  "the 
grounds  on  which  the  House  acted  in  Lang  v.  Struthers  cannot  be 
ascertained." 

{b)  1  BeU's  Comm.  461.  (c)  Sect.  154. 
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to  the  jury  if  they  had  proved  the  arrangement 
between  them  and  Hamilton  for  the  counter-security ; 
that  this  was  communicated  to  the  Defender;  that 
the  Defender  was  told  he  was  to  be  the  only  law 
agent  employed  in  the  transaction,  and  that  he  was 
employed  to  prepare  and  complete  the  counter-secu- 
rity. The  Lord  Ordinary,  however,  in  settling  the 
iflBoe,  preferred  adhering  to  the  language  of  Lord 
GleTilee  and  the  author  of  the  "  Commentaries  on  the 
Law  of  Scotland/'  and  he  framed  the  issue,  '^  whether 
the  Defender  was  employed  by  Hamilton  to  prepare 
and  complete,  far  behoof  of  the  PvA'suers  in  relief 
of  their  obligation  under  said  bond,  a  bond  of  relief 
and  assignation  of  a  lease  held  by  Hamilton,  to  be 
granted  by  him  in  fi&vour  of  the  Pursuers."  The 
aflhmation  of  this  issue  would  I  conceive  be  supported 
by  the  same  evidenc& 

It  is  said  that  ''  for  behoof*  has  two  meanings, 
••f<»  the  benefit  of,"  and  "on  behalf  or  or  «on  ac- 
count  of"  But  must  it  not  be  supposed  to  be  used 
here  in  the  sense  in  which  it  is  used  by  Lord  Olenlee, 
"on  behalf  of"  or  '« on  account  of  r 

Let  us  bear  in  mind  that  we  are  now  considering 
the  case  after  verdict  Must  we  not  presume  that 
the  Judge  at  the  trial  put  the  proper  interpretation 
upon  the  expression,  and  explained  to  the  Jury,  ''  that 
before  finding  for  the  Pursuers  they  must  be  con- 
vinced upon  the  evidence  that  the  Defender  was 
employed  by  Hamilton  on  behalf  or  on  account  of 
the  Pursuers,  to  prepare  and  complete  the  bond  of 
relief  and  the  assignation  of  the  lease  ? "  The  Defen- 
der's Counsel  might  have  called  upon  the  Judge  at 
the  trial  to  do  so,  and  might  have  tendered  a  bill  of 
exceptions  if  the  direction  was  not  as  he  required. 

There  was  again  an  opportunity  of  moving  for  a 
new  trial  for  a  defective  or  erroneous  direction.     But 
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RoBnnoN  neither  at  the  trial  nor  after  the  trial  was  there  any 
FtmiKG.  complaint  of  the  direction  of  the  Judge.  The  only 
opinioH.  bill  of  exceptions  tendered  at  the  trial  was  for  the 
improper  admission  of  evidence.  That  was  abandoned, 
and  the  only  ground  on  which  the  new  trial  was 
moved  for  was  that  the  verdict  was  against  the  weight 
of  evidence.  The  Lord  Ordinary,  in  settling  the 
issue,  said,  that  although  the  general  terms  were 
those  proper  to  be  used  in  the  issue,  the  Pursuers 
would  have  to  state  and  make  out  at  the  trial  that 
the  security  in  question  was  stipulated  for  at  the 
time  when  the  Pursuers  became  bound  for  Hamilton, 
and  that  Hamilton  instructed  the  Defender  to  pre- 
pare the  deed  for  their  behoof 

I  must  own,  therefore,  my  Lords,  that  I  do  not  see 
how  this  issue  can  now  be  held  to  be  vicious,  as  not 
raising  the  question  of  the  Defender's  liability  to  the 
Pursuers,  unless  you  are  prepared  to  alter  what  has 
been  considered  the  established  law  of  Scotland  re- 
specting the  rights  and  liabilities  of  parties  in  such  a 
transaction. 

The  other  issue  seems  to  me  to  be  quite  unexcep- 
tionable, "  whether  by  the  negligence  or  want  of  skill 
of  the  Defender  he  wrongfully  failed  to  prepare  and 
complete  the  said  assignation  to  the  loss,  injury,  and 
damage  of  the  Pursuers." 

If  this  should  be  the  opinion  of  your  Lordships,  the 
first,  second,  third,  and  fourth  Interlocutors  appealed 
against  must  be  affirmed. 

The  fifth  Interlocutor  appealed  against  is  aban- 
doned. 

Against  the  sixth,  it  is  quite  clear  that  section  6  of 
55  Qeo.  3.  c.  42.  makes  the  Appeal  incompetent,  this 
being  an  Interlocutor  refusing  a  new  trial 

The  attempt,  by  tendering  a  bill  of  exceptions  after 
the  Interlocutor  refusing  the  new  trial,  to  raise  upon 
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Bfipesl  to  this  House  the  objection  that  there  was  no      irobbrtmn 
evidence  before  the  jury  to  support  the  case  of  the       .rumnio. 
Puisaers,  must  fail ;  for  we  have  no  such  bill  of  ex-        opinilm, 
ceptioDs  before  us,   the  Judge  having  very  properly 
refused  to  receive  it,  and  if  such  a  bill  of  exceptions 
were  competent^  this  Appeal  would  not  be  the  proper 
remedy  for  the  refusal  to  receive  it. 

I  was  therefore  prepared  to  advise  your  Lordships 
to  dismiss  the  AppeaL  But  I  find  that  the  noble  and 
learned  Lords  who  heard  the  argument  with  me  have 
formed  an  opinion  in  favour  of  the  Appellant.  One 
of  my  noble  and  learned  Mends  strongly  objects  to 
the  relevancy  of  the  condescendence  (a),  and  they  all 
agree  in  thinking  that  the  issue  is  improperly  framed. 
I  must,  with  the  most  sincere  deference,  doubt  how 
fiir  it  is  right  to  arrive  at  such  a  conclusion  by  refer- 
ring to  a  statement  of  what  is  supposed  to  have  passed 
at  the  trial,  there  having  been  no  bill  of  exceptions, 
nor  motion  for  a  new  trial  on  the  ground  of  erroneous 
or  imperfect  direction  by  the  Judge  at  the  trial,  and 
an  Appeal  being  forbidden  against  an  Interlocutor  re- 
vising a  new  trial  on  the  groiuid  that  the  verdict  was 
against  evidence.  The  conclusive  presumption  of  law 
under  such  circumstances  I  had  understood  to  be  that 
the  direction  of  the  Judge  was  right,  and  that  there 
was  sufficient  evidence  to  support  the  verdict. 

One  of  my  noble  and  learned  friends  is  influenced 
by  the  consideration  that  it  could  not  be  the  duty  of 
the  Defender  to  complete  the  security  of  the  Pursuers, 
as  this  would  have  been  a  fraud  upon  the  prior  secu- 
rity which  he  had  himself  prepared  for  Ballantyne. 
But  there  is  great  difficulty  in  seeing  how  this  objec- 
tion can  be  brought  forward  on  this  record,  and  if 
taken  in  an  earlier  stage  of  the  proceeding  it  would 

(o)  It  would  appear  that  Lord  Wensleydale  is  here  referred  to ; 
lee  M/rd,  p.  199. 


184  CASES    IN    THE    HOUSE   OF    LORDS. 


RounsoN      only  have  led  to  changing  the  charge  against  the  De- 

^^"o-       fender  from  negligence  in  not  perfecting  the  security 

^■^^ijSSbS!*"^*'  to  fraud  in  conniving  with  Hamilton  to  fabricate  a 

security  for  the  Pursuers  which  he  must  have  known 

to  be  unavailing. 

But  of  course  the  Interlocutors  appealed  against 
must  be  reversed,  and  the  cause  must  be  remitted  to 
the  Court  of  Session  with  such  directions  as  to  future 
proceedings  as  your  Lordships  may  deem  fit 

Lord  CranumihU         Lord  CRANWORTH  : 

OpMIOM* 

My  Lords,  on  the  first  point  made  by  the  Appellant 
namely,  as  to  the  relevancy  of  the  condescendence,  I 
concur  with  my  noble  and  learned  friend  on  the  wool* 
sack.  A  relevant  caae  is  certainly  stated,  and  the  In- 
terlocutor of  the  14th  of  January  1859,  directing  the 
parties  to  lodge  the  draft  of  the  issues  they  proposed, 
was  therefore  right,  and  so  the  Appeal,  so  fiur  as 
relates  to  this  Interlocutor,  ought  to  be  dismissed. 

But  the  real  question  is  as  to  the  Interlocutor  ap- 
proving of  the  issues.  My  noble  friend  is  of  opinion 
that  these  issues  did  &irly  raise  the  true  questioxi  of 
£Etct  which  was  to  be  decided.  I  confess  that  on  this 
point  I  cannot  concur  with  him.  But  though  I  have 
the  misfortune  thus  to  differ,  it  is  satisfactory  to  me  to 
think  that  there  is  no  difference  of  opinion  as  to  what 
the  law  of  Scotland  is  on  this  subject. 

My  noble  friend  states  very  clearly  that  no  duty 
was  by  the  law  of  Scotland  cast  on  the  Appellant^ 
except  such,  if  any,  as  arose  by  reason  of  contract 
The  doctrine  contended  for  at  the  bar,  that  where  A 
employs  B,  a  professional  man,  to  do  some  act  pro- 
fessionally, under  which,  when  done,  C  would  derive 
a  benefit,  if,  then,  B  is  guilty  of  negligence  towards 
his  employer,  so  that  C  loses  the  contemplated 
benefit,  B  is,  as  a  matter  of  course,  responsible  to  C, 
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V. 

tun 
Lord  Cramworik*9 


is  evidently  untenable.  Such  a  doctrine  would,  as  is  bobssimh 
pointed  out  by  my  noble  friend,  lead  to  the  result,  Futrao 
that  a  disappointed  legatee  might  sue  the  testator's 
solicitor  for  negligence  in  not  causing  the  will  to  be 
duly  signed  and  -attested,  though  he  might  be  an 
entire  stranger  both  to  the  solicitor  and  the  testator. 
Where,  indeed,  in  a  transaction  of  borrowing  and 
lending,  the  law  agent  is  employed  by  the  borrower, 
and  he  is  informed  that  no  independent  solicitor  is 
employed  by  the  lender,  it  may  often  be  a  reasonable 
mferenoe  of  fact,  that  the  agent  undertook  to  act  for 
both  parties,  and  then  of  coiuBe  he  will  be  liable  for 
the  consequences  of  his  negligence  to  the  lender  who 
adopts  the  agency  as  well  as  to  the  borrower. 

The  question  to  be  decided  in  this  case  is,  Whether 
the  Appellant  was  so  employed  as  that  he  was  in 
troth  acting  as  agent  of  the  Respondents  as  well  as 
of  Hamilton  the  borrower;  for  I  agree  with  the 
argument  of  the  Respondents,  that  the  transaction, 
though  not  as  between  the  Respondents  and  the 
Appellant  one  of  actual  borrowing  and  lending,  must 
be  governed  by  the  same  rules  and  principles  as 
would  have  been  applicable  between  borrower  and 
lender. 

It  is,  I  think,  much  to  be  regretted  that  the  Lord 
Ordinary  refused  the  application  of  the  Appellant 
to  insert  in  the  issue  words  which  would  have  raised 
the  precise  question  whether  the  Appellant  was  em- 
ployed under  the  authority  of  the  Respondents.  But 
my  noble  friend,  though  concurring  with  me  in 
regretting  that  the  Lord  Ordinary  did  not  allow  the 
words  "  or  by  their  authority,"  to  be  introduced  into 
the  issue,  does  not  consider  their  omission  to  be 
important,  as  the  issue  would  still,  in  the  opinion 
of  my  noble  friend,  have  been  substantially  the  same 
as  that  actually  sent  for  trial     It  is  here  that  I  am 
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unable  to  go  along  with  my  noble  and  learned  friend. 
I  think  that  the  issue  as  actually  framed  raised  no 
ophuon,  *  question,  except  whether  the  Appellant  was  employed 
by  Hamilton  to  prepare  and  complete,  for  the  benefit 
of  the  Pursuers,  the  bond  of  relief  and  the  assignation 
mentioned  in  the  pleadings. 

Indeed  it  is  not  unworthy  of  remark,  that  the  issue 
as  framed,  does  not  raise  the  questions  which  the 
Lord  Ordinary  considered  to  be  material  in  order 
to  fix  the  Appellant  with  responsibility.  The  Lord 
Ordinary  states  {a),  that  if  the  security  was  stipu- 

(a)  The  Lord  Ordinary's  Note  to  his  Interlocutor  of  4th  Feb. 
1859,  was  as  follows : — 

The  Defender  objected  to  enj  issue  being  granted  in  this  caae 
on  the  ground  of  the  action  being  irrelevantly  laid.  The  Lord 
Ordinary  could  not  adopt  this  view,  which  implied  that  if  all  the 
statements  of  the  Pursuers  were  proved,  the  action  would  still  be 
thrown  out ;  he,  therefore,  proceeded  with  the  acyustment  of  the 
issue. 

The  Defender  then  contended  that  employment  of  the  Defender 
by  the  Pursuers,  or  under  their  authority,  ought'  to  be  put  in 
issue.  But  it  appeared  to  the  Lord  Ordinary  that  if  it  was  made 
out  that  the  security  in  question  was  stipulated  for  at  the  time 
that  the  Pursuers  became  bound  for  Hamilton,  and  that  Hamilton 
instructed  the  Defender  to  prepare  the  deed  for  their  behoof,  this 
was  enough  to  render  the  Defender  responsible  to  the  Pursuers 
for  professional  negligence.  The  principle  in  such  a  case  seems 
the  same  with  that  under  which  the  agent  who  prepares  an  heri- 
table bond  is  liable  to  the  lender  for  a  professional  blunder, 
though  his  entire  employment  may  have  proceeded  from  the 
borrower,  and  he  never  may  have  in  any  way  come  into  contact 
with  the  lender. 

The  Defender  maintained  that  the  issue  should  at  least  set 
forth  that  the  Defender  knew  of  the  stipulation  by  the  Pursuers 
for  the  security.  It  did  not  occur  to  the  Lord  Ordinary  that  this 
required  to  be  specially  inserted. 

Finally,  the  Defender  objected  to  the  question  on  employment 
being  put  so  generally,  as  whether  he  was  employed  "  to  prepare 
and  complete"  the  security,  without  setting  forth  the  precise 
way  in  which  the  Pursuers  alleged  that  he  ought  to  have  com- 
pleted it.  It  appeared  to  the  Lord  Ordinary  that  the  general 
terms  employed  were  those  proper  to  be  used  in  the  issue.  It 
was  a  different  question  what  the  Pursuers  would  require  to  state 
and  make  out  at  the  trial. 


FUBMUfG. 
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kted  for  at  the  time  when  the  Respondents  became 
bound  to  Hamilton,  and  if  Hamilton  employed  the 
Appellant  to  prepare  the  deed  for  their  behoof,  that 
was  enough  to  render  the  Appellant  liable  to  the  Re- 
spondents for  professional  negligence.  Now,  the  issue 
omits  altogether  the  question  whether  the  security 
was  stipulated  for  at  the  time  when  the  Respondents 
became  bound.  That  would  have  been  one  very 
material  ingredient  in  determining  whether  the 
Appdlant  was  or  was  not  acting  by  the  authority  of 
the  Respondents.  As  it  is,  the  only  question  raised 
was,  whether  the  Appellant  was  employed  by  Hamil- 
ton to  prepare  and  complete  the  deeds  for  behoof  of 
the  Pursuers.  If  "for  behoof  of"  means  "for  the 
benefit  of,''  then  the  issue  was  clearly  insufficient 
to  raise  the  real  point  in  dispute. 

But  it  was  argued  for  the  Respondents,  and  in  this 
aigmnent  my  noble  and  learned  friend  concurred, 
that  the  words  "for  behoof  of,"  though  they  may 
mean  merely  "  for  the  benefit  of,''  yet  may  also  mean 
"on  behalf  of"  or  " on  accoimt  of,"  and  tliat  it  must 
be  assumed,  as  there  was  no  objection  to  the  summing- 
np  of  the  learned  Judge,  that  he  had  put  the  proper 
interpretation  on  the  words,  and  would  tell  the  jury 
that  before  finding  for  the  Respondents  they  must 
be  satined  that  the  Appellant  was  employed  by 
Hamilton  on  behalf  or  on  account  of  the  Pursuers. 
But  that  argument  assumes  that  "  for  behoof  of,"  as 
used  in  the  issue,  means  "  on  behalf  of,"  or  "  by  the 
authority  o£" 

The  contention  of  the  Appellant  before  the  Lord 
Ordinary  was,  that  these  words  had  no  such  meaning, 
that  they  meant  merely  "for  the  benefit  of."  Was 
he  right  in  his  construction  ?  That  he  was  so  seems 
to  me  clear,  from  the  summing-up  of  the  learned 
Judge  at  the  trial    In  the  report  of  what  passed  in 
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RoBBvnoN  the  Court  of  Session  on  the  motion  for  a  new  trial, 
FLmiwa.  ^j^g  Lord  Justice-Clerk,  by  whom  the  cause  was  tried 
opiS^.  *  is  reported  to  have  said :  "  There  were  four  points 
for  the  consideration  of  the  jury.  Ist,  whether  the 
Defender  had  been  employed  to  prepare  this  security ; 
2nd,  whether  the  employment  extended  to  the  com- 
pletion of  the  security ;  3rd,  if  so,  whether  there  was 
failure  on  his  part ;  and,  4th,  what  damage  was  the 
result  of  that  failure  ? " 

It  is  plain  from  this  statement  that  the  Liyrd 
Justice-Clerk  considered  that  employment  by  Hamilton 
would  necessarily  be  sufficient  to  entitle  the  Pursuers 
to  maintahi  the  affirmative  of  the  issue,  if  that  em- 
ployment extended  to  the  completion  as  well  as  to 
the  preparation  of  the  security.  He  did  not  think 
it  material  to  consider  whether  the  Appellcmt  had 
been  employed  mediately  or  immediately  by  the 
Respondents.  He  proceeded  on  the  ground  that  as 
the  thing  to  be  done  by  him  was  to  be  done  for  the 
benefit  of  the  Bespondents,  therefore  he  waa  respon- 
sible to  them  tor  any  neglect  or  de&ult,  whether  he 
was  employed  by  them  or  only  by  Hamilton.  Unless 
this  had  been  his  opinion,  in  other  words,  if  he  had 
thought  that  the  words  *'for  behoof  of*'  could  be 
construed  as  meaning  *^hy  auth/i^ty  of  I'  he  would 
assuredly  have  told  the  jury,  as  suggested  by  my 
noble  and  learned  friend,  that  in  order  to  find  a 
verdict  for  the  Respondents  they  must  be  satisfied 
that  the  Appellant  was  employed  mediately  or  im- 
mediately by  them.  There  was  no  doubt  that  the 
security  was  prepared  for  the  benefit  of  the  Respon- 
dents, and  this  the  Lord  Justice-Clerk  deemed  suffi- 
cient. The  opinions  delivered  by  the  other  Judges 
rest  on  the  same  foundation. 

On  these  grounds  I  have  come  to  the  conclusion  that 
the  words  *'for  behoof  of ''  were  not  intended  to  raise. 
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and  were  not  understood  to  raise,  the  question  whe-      Robbetmn 

ther  any  employment  emanated  directly  or  indirectly       ^^^^,mm 

from  the .  Bespondents.    The  language   of  the  Lord       opinion. 

JttMiee-Clerk  seems  to  me  to  put  this  beyond  doubt. 

I  am  aware  that  no  question  is  before  this  House  as 

to  the  propriety  of  the  summing-up.     I  do  not  refer 

to  it  for  the  purpose  of  questioning  its  accuracy.     On 

the  contrary,  I  think  it  was  (if  that  were  a  matter  in 

controversy)  perfectly  correct ;  but  that  is  because  I 

construe  the  words  '*  for  behoof  of"  as  it  is  clear  the 

Court  construed  them,  namely,  as  meaning  only  *^for 

Ae  benefit  of"    I  refer  to  the  summing-up  only  for 

the  porpose  of  showing  what  was  understood  to  be 

the  meaning  of  the  words  "/or  behoof  of," 

By  the  statutory  regulations  as  to  Scotch  Appeals, 
the  Appellant  had  no  power  of  bringing  this  question 
here  till  after  the  Interlocutors  which  followed  the 
trial  He  objects  now  at  your  Lordships'  bar  that 
the  issue,  as  framed,  did  not  raise  the  question  which 
alone  could  determine  his  liability  to  the  Respondents. 
I  confess  I  think  he  has  established  his  proposition, 
and  even  if  the  words  used  were  equivocal,  the  con- 
»traction  put  on  them  by  the  Judge  at  the  trial  shows 
the  objection  of  the  Appellant  to  be  well  founded. 

My  opinion,  therefore,  is  that  the  Interlocutor  set- 
tling the  issue,  and  all  the  subsequent  Interlocutors, 
ought  to  be  reversed 

It  is  not,  perhaps,  absolutely  necessary  that  I  should 
B&y  more ;  but  it  was  argued  so  strongly  at  the  bar, 
that  by  the  law  of  Scotland,  differing  in  this  respect 
from  the  law  of  England,  a  law  agent  in  respect  of 
damage  occasioned  by  his  neglects  is  responsible  to 
tiiose  who  suffer  by  his  default,  although  there  may 
not  have  subsisted  the  relation  of  principal  and  agent 
between  them,  that  I  have  felt  myself  bound  to  look 
attentively  to  the  authorities  relied  on  in  support  of 
this  proposition  ;  but  they  fail  to  establish  it. 

o  2 
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In  Erskiue  (a)  it  is  laid  down  that  where  a  man* 
datory  receiving  a  salary  for  his  services  causes  a 
damage  to  the  mandant  by  his  neglect,  he  is  liable 
to  make  it  up  to  his  employer  or  other  person  who 
suffers  by  it. 

These  latter  words  might  seem  to  give  colour  to  the 
argument  of  the  Respondents,  but  on  referring  to  the 
case  cited  by  Erskine  in  support  of  what  he  had  thus 
laid  down,  it  is  plain  that  by  the  words  "  other 
person  who  suffers  by  it"  is  meant  "other  person 
representing  the  mandant  or  employer."  The  case 
relied  on  by  Erskine  is  that  of  Goldie,  which  was 
decided  in  1757,  and  is  reported  in  Morrison  (6). 

The  facts  of  that  case  are  as  follows  : 

A.  Garden  died  in  1742,  leaving  George,  William, 
and  Janet  Keir,  children  of  his  deceased  sister,  his 
next  of  kin. 

William  set  up  a  claim  to  the  whole  executry,  which 
induced  George  to  grant  a  factory  to  Henderson,  a  writer 
to  the  signet,  to  get  him  conjoined  with  his  brother 
William  in  the  executry.  George  supposed  that  Hen- 
derson was  taking  or  had  taken  the  proper  steps  for 
this  purpose.  In  1745  George  assigned  his  share  of 
the  executiy  to  his  wife  Katherine,  the  Respondent. 
Soon  after  this  George  died,  when  it  was  found 
that  Henderson  had  neglected  to  take  the  necessary 
steps  for  getting  George  conjoined  in  the  executry,  so 
that  William  and  Janet,  accoiding  to  the  then  law  of 
Scotland,  became  the  sole  next  of  kin,  and  George's 
widow  got  nothing.  For  this  neglect  Henderson  was 
held  to  be  responsible  to  her  in  damages. 

It  is  obvious  that  this  decision  proceeded  on  the 
intelligible  principle  that  the  widow  had  succeeded 
to  the  rights  of  her  deceased  husband,  and  was  there- 
fore in  the  same  position  as  she  would  have  been  in 
if  she  had  been  the  person  employing  Henderson, 
(fl)  Book  3.  tit.  3.  8.  37.  (b)  Mow.  352?. 
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Of  the  correctness  of  this  decision  there  could  be  no 
doubt 

Great  reliance  was  placed  on  a  passage  in  Bell's 
Principles,  supposed  to  go  the  whole  length  contended 
for  by  the  Bespondents. 

The  passage  is  found  in  Article  154,  where  the 
kamed  author  of  that  very  useful  work  is  explaining 
the  obligations  arising  out  of  the  hiring  of  skilful 
labour.  The  article  is  divided  into  several  sections, 
and  in  section  7  the  law  is  thus  laid  down  : — "  It  is 
no  defence  to  a  messenger-at-arms,  that  he  has  not 
injored  or  betrayed  the  interest  of  his  employers ;  or 
io  an  agent,  bungling  an  act  in  which  adverse  parties 
are  concerned  (as  a  loan),  that  he  was  employed  by  one 
of  them  as  by  the  grantor  of  the  bond.  He  acts  for 
both  parties,  and  the  person  injured,  or  who  is  to 
receive  the  security,  is  he  for  whose  behoof  the  law 
will  interfere,  and  by  whom  the  order  is  held  to  be 
given." 

For  this  statement  of  the  law  Mr.  Bell  refers  to 
three  decided  cases  ;  the  case  of  Grant,  decided  on  the 
8th  of  July  1758,  and  reported  in  Morrison,  2081  ; 
the  case  of  Lang  v.  Strui}i€r8(a),  and  Haldane's  case, 
decided  in  1836.  The  decisions  in  all  these  cases 
were  affirmed  in  this  House.  I  am  not  aware  that 
there  exists  any  report  of  the  proceeding  on  the 
appeal  in  the  first  of  these  cases ;  but  the  appeal  in 
Lang  v.  Struthers  is  reported  in  2  Wils.  &  Sh.  563, 
and  that  in  Haldane's  case  will  be  found  in  7  CI.  & 
Finn.  762. 

It  is  important  to  examine  these  cases,  in  order  to 
discover  how  far  they  bear  out  the  proposition  in 
support  of  which  they  are  cited 

The  case  of  Grant  was  of  this  nature :  By  the  law 
of  Scotland  eveiy  messenger  before  he  acts  in  executing 
(a)  4  Sh.  &  Dun.  418. 
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i^oBMTsoif      (jIj^  process  of  any  court  is  obliged  to  give  a  bond 
FLwwa.       ^^j^  cautioners,  to  the  Lord   Lion,  conditioned  for 

Xoftf  CrtMwortVi 

opinion.  duly  cxccuting  the  office  of  messenger  to  all  the 
lieges,  and  for  payment  of  damages  occasioned  by  his 
defaults. 

It  appears  from  the  report  that  James  Grant  was 
desirous  of  obtaining  from  one  Forbes  a  lease  of  some 
land,  but  which  lease  Forbes  was  unwilling  to  grant. 
In  order  to  compel  him  so  to  do,  James  Grant  took 
these  steps.  Being  a  creditor  for  a  small  sum  due  to 
him  on  a  bond  by  Forbes,  he  put  the  caption  into  the 
hajids  of  Henderson,  one  of  the  messengers,  who  had 
given  bond  in  the  usual  way  to  the  Lord  Lion. 

Henderson,  instead  of  executing  the  caption  r^u* 
larly,  seized  and  secreted  Forbes,  and  carried  him 
about  frota  place  to  place,  till,  in  order  to  obtain  his 
liberty,  he  was  content  to  execute  the  lease  which 
Grant  desired.  Forbes  having  been  released,  raised 
an  action,  and  obtained  a  decreet  for  reduction  of  the 
lease.  He  then  instituted  proceedings  against  the 
messenger  and  his  cautioners  in  the  bond,  to  recover 
damages  from  them  in  respect  of  the  illegal  detention 
and  imprisonment.  The  Court  of  Session,  and  afiber- 
wards  this  House,  held  that  the  action  was  maintain- 
able. Lord  Kaimes,  in  a  report  of  the  same  caae,  made. 
I  presume,  before  it  had  been  affirmed  in  your  Lord- 
ships' House,  expresses  great  doubt  as  to  the  propriety 
of  the  decision.  The  bond,  his  Lordship  considered, 
is  required  in  order  to  secure  the  proper  performance 
by  the  messenger  of  his  duty  towards  the  person 
employing  him ;  not  of  his  duty  towards  those  against 
whom  he  is  acting. 

This  view  of  the  case  was  not,  it  seems,  taken  in 
this  House ;  and,  assuming  the  bond  to  be,  according 
to  its  true  construction,  a  bond  indemnifying  against 
the  wrongful  acts  of  the  messenger,  not  only  the  party 
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by  whom  lie  is  employed,  but  also  those  against  whom 
be  is  acting,  the  decision  was  manifestly  right ;  for  the 
bond  is  given  to  the  Lord  Lion,  not  for  his  own 
benefit^  but  as  a  tmstee  for  those  injured  by  the 
wrongful  acts  of  the  messenger ;  and  though,  if  a 
simikr  bond  were  given  in  this  country,  the  action 
would  in  point  of  form  be  brought  in  the  name  of  the 
tnistee  to  whom  the  bond  was  given,  that  would  be 
mere  form.  The  substantial  party  enforcing  such  a 
bond  would  be  the  party  whom,  according  to  its 
terms,  it  was  meant  to  protect  And  the  Scotch  pro- 
eedure,  more  convenient  perhaps  in  this  respect  than 
tbe  English,  enables  the  party  intended  to  be  pro- 
tected by  the  bond  to  sue  in  his  own  name.  I  cannot 
think  that  this  decision  has  any  bearing  on  the  ques- 
tion whether  a  law  agent  can  incur  responsibility 
towards  anyone  exoept  his  employer. 

The  next  case,  that  of  Lang  v.  Struthera,  occurred 
in  the  year  1826,  and  is  reported  in  4  Shaw  &  Dun- 
kp,  and,  on  appeal  to  this  House,  in  2  Wilson  &  Shaw, 
563.  We  have  had  the  advantage  of  examining  the 
i^peal  case  when  it  was  brought  up  to  this  House, 
from  which  we  have  the  fSeicts  appearing  on  the  record 
more  distinctly  than  in  either  of  the  reports.  It 
appears  that  in  the  year  1810,  Lang,  who  was  a 
conveyancer  of  eminence,  by  direction  of  one  Archi- 
bald Newbig^ng,  prepared  a  bond  and  disposition  in 
aeeority  for  securing  1,2002.  to  two  gentlemen  as  tutors 
and  curators  for  Jean  Struthers  and  others,  being  the 
diildren  of  John  Struthers,  deceased,  then  in  their 
minority.  Lang  accordingly  prepared  the  deed.  On 
the  fSuth  of  it  the  tutors  and  curators  advanced  and 
lent  tbe  1,2001.  to  Newbigging,  and  the  bond  was 
signed  by  Newbigging  on  the  12th  of  April  1810. 
Interest  was  regularly  paid  ;  but  in  181 9  Newbigging 
became  insolvent,  and  it  was  then  discovered  that 
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Lang  had  omitted  to  obtain  the  confirmation  of  the 
bond  by  the  superior  of  whom  the  lands  were  held, 
which  was  necessary,  according  to  the  form  in  which 
the  bond  was  taken,  in  order  to  give  it  complete 
validity.  The  consequence  was  that  some  subsequent 
creditors,  who  had  duly  perfected  their  bonds,  obtained 
priority  over  the  bond  given  to  the  tutors  and  cura- 
tors of  the  minors.  For  this  neglect  on  the  part  of 
Lang,  he  was  held,  first  by  the  Coiirt  of  Session,  and 
afterwards  by  this  House,  to  be  responsible  to  the 
minors. 

The  Bespondents  relied  on  this  dedsion  as  an  autho- 
rity for  the  proposition  that  a  law  agent  employed  by 
a  borrower  is  necessarily,  and  in  all  cases,  responsible 
to  the  lender  for  any  loss  occasioned  by  his  neglect  or 
mismanagement  in  the  completion  of  the  security, 
though  he  may  have  had  no  employment  by  or  com- 
munication with  him.  But,  on.  referring  to  the  appeal 
case  as  laid  before  this  House,  it  appears  to  me  that 
no  such  general  principle  was  laid  down.  The  Re- 
spondent, in  his  case,  insisted  that  the  facts  appearing 
on  the  record  led  reasonably  to  the  inference  that 
Lang  acted  as  well  for  the  lenders  as  the  borrower. 
Accounts  were  referred  to  showing  that  he  had  acted 
as  law  agent  for  the  minors  firom  1807  to  1819,  and 
that  he  had  previously  acted  in  1801  for  their  father. 
Lang  admitted  that  the  bond  in  question  was  in  his 
hands  from  January  1811  till  January  1818,  and  the 
Appellant  submitted  that  it  had  never  been  out  of 
his  custody,  which  was  a  not  unreasonable  inference 
from  the  facts  admitted  on  the  pleadings.  It  was 
necessary  for  the  minors  to  take  sasine  of  the  lands 
included  in  the  security ;  and  Lang,  acting  for  them, 
gave  a  sub-commission  empowering  an  attorney  to 
receive  earth  and  stone. in  their  name.  On  these 
grounds  the  Appellant  submitted  that  Lang  must  be 
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taken  to  have  been  the  agent  both  for  the  lenders  and 

the  borrower.     Your  Lordships  considered  that  in       *'«^«* 

that  case  the  only  question  was  whether  there  had 

been  n^ligenoe. 

But  surely  it  cannot  be  justly  represented  that  such 
a  decision  warrants  the  proposition,  that  whenever  an 
agent  is  employed  by  a  person  to  prepare  and  perfect 
a  deed  under  which  some  other  person  is  to  be  bene- 
fited, and  no  agent  is  employed  on  behalf  of  that  other 
person,  then  the  agent  preparing  the  deed  is  necessarily 
the  agent  of  the  other  person  also,  or  is  responsible  to 
him  for  any  neglect  of  duty  of  which  he  may  have 
been  guilty  in  preparing  the  security.  If  such  a 
general  proposition  could  have  been  sustained,  it  would 
have  been  idle  to  go  into  the  numerous  special  circum- 
staAoes  relied  on  in  the  pleadings  for  the  purpose  of 
leading  to  the  conclusion  that  Lang  was  in  that  case 
acting  for  the  minors  as  well  as  for  Newbigging. 

The  third  case  relied  on  by  Mr.  Bell  is  that  of 
Doiuddaon  v.  HaZdane  (a).  There  Donaldson,  the  law 
agent  of  Archibald  Dunlop,  a  distiller  at  Had- 
dington, obtained  for  him,  from  Henry  Haldane, 
a  sum  of  2,000{.  by  way  of  loan  on  the  security 
of  a  long  lease  of  a  field  with  a  distillery  building 
on  it,  and  which  Dunlop  held  under  the  magi- 
strates or  town  council  of  Haddington.  The  lease 
had  been  previously  assigned  by  Dunlop  to  a  per- 
son named  Cunningham,  but  Cunningham  made  a 
transference  of  it  to  Henry  Haldane.  Donaldson 
omitted  to  complete  the  title  of  Haldane,  by  intimating 
to  the  magistrates  and  town  council  the  fact  of  the 
lease,  and  the  assignation  of  it  to  Haldane.  Haldane 
died,  and  the  Respondents  represented  his  interest  in 
the  loan  and  the  security.    Dunlop,  before  Haldane's 

(a)  7  CI.  &  Finn.  762.  See  this  cose  noticed  in  Pulling's  Law 
of  Attoraefs,  3rd  edit.,  pp.  423,  427. 
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unable  to  go  along  with  my  noble  and  learned  friend. 
I  think  that  the  issue  as  actually  framed  raised  no 
opMon.  *  question,  except  whether  the  Appellant  was  employed 
by  Hamilton  to  prepare  and  complete,  for  the  benefit 
of  the  Pursuers,  the  bond  of  relief  and  the  assignation 
mentioned  in  the  pleadings. 

Indeed  it  is  not  unworthy  of  remark,  that  the  issue 
as  framed,  does  not  raise  the  questions  which  the 
Lord  Ordinary  considered  to  be  material  in  order 
to  fix  the  Appellant  with  responsibility.  The  Lard 
Ordinary  states  {a),  that  if  the  security  was  stipu- 

(a)  The  Lord  Ordinary's  Note  to  his  Interlocutor  of  4th  Feb. 
1859,  was  as  follows : — 

The  Defender  objected  to  eny  issue  being  granted  in  this  case 
on  the  ground  of  the  action  being  irrelevantly  laid.  The  Lord 
Ordinary  could  not  adopt  this  view,  which  implied  that  if  all  the 
statements  of  the  Pursuers  were  proved,  the  action  would  still  be 
thrown  out ;  he,  therefore,  proceeded  with  the  a4JuBtment  of  the 
issue. 

The  Defender  then  contended  that  employment  of  the  Defender 
by  the  Pursuers,  or  under  their  authority,  ought'  to  be  put  in 
issue.  But  it  appeared  to  the  Lord  Ordinary  that  if  it  was  made 
out  that  the  security  in  question  was  stipulated  for  at  the  time 
that  the  Pursuers  became  bound  for  Hamilton,  and  that  Hamilton 
instructed  the  Defender  to  prepare  the  deed  for  their  behoof,  this 
was  enough  to  render  the  Defender  responsible  to  the  Pursuers 
for  professional  negligence.  The  principle  in  such  a  case  seems 
the  same  with  that  under  which  the  agent  who  prepares  an  heri- 
table bond  is  liable  to  the  lender  for  a  professional  blunder, 
though  his  entire  employment  may  have  proceeded  from  the 
borrower,  and  he  never  may  have  in  any  way  come  into  contact 
with  the  lender. 

The  Defender  maintained  that  the  issue  should  at  least  set 
forth  that  the  Defender  knew  of  the  stipulation  by  the  Pursuers 
for  the  security.  It  did  not  occur  to  the  Lord  Ordinary  that  this 
required  to  be  specially  inserted. 

Finally,  the  Defender  objected  to  the  question  on  employment 
being  put  so  generally,  as  whether  he  was  employed  "  to  prepare 
and  complete"  the  security,  without  setting  forth  the  precise 
way  in  which  the  Pursuers  alleged  that  he  ought  to  have  com- 
pleted it.  It  appeared  to  the  Lord  Ordinary  that  the  general 
terms  employed  were  those  proper  to  be  used  in  the  issue.  It 
was  a  different  question  what  the  Pursuers  would  require  to  state 
and  make  out  at  the  trial. 
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kted  for  at  the  time  when  the  Respondents  became 
bound  to  Hamilton,  and  if  Hamilton  employed  the 
Appellant  to  prepare  the  deed  for  their  behoof,  that 
was  enoogh  to  render  the  Appellant  liable  to  the  Re- 
spondents for  professional  negligence.  If  ow,  the  issue 
omits  altogether  the  question  whether  the  security 
was  stipulated  for  at  the  time  when  the  Respondents 
became  bound.  That  would  have  been  one  very 
material  ingredient  in  determining  whether  the 
Appellant  was  or  was  not  acting  by  the  authority  of 
tbe  Respondents.  As  it  is,  the  only  question  raised 
was,  whether  the  Appellant  was  employed  by  Hamil- 
ton to  prepare  and  complete  the  deeds  for  behoof  of 
the  Pursuera  If  "for  behoof  of"  means  "for  the 
benefit  of/'  then  the  issue  was  clearly  insufficient 
to  raise  the  real  point  in  dispute. 

But  it  was  argued  for  the  Respondents,  and  in  this 
alignment  my  noble  and  learned  friend  concurred, 
that  the  words  "for  behoof  of,"  though  they  may 
mean  merely  "  for  the  benefit  of/'  yet  may  also  mean 
"on behalf  of"  or  "on  account  of/'  and  that  it  must 
be  assumed,  as  there  was  no  objection  to  the  summing- 
up  of  the  learned  Judge,  that  he  had  put  the  proper 
interpretation  on  the  words,  and  woidd  tell  the  jury 
that  before  finding  for  the  Respondents  they  must 
be  satisfied  that  tbe  Appellant  was  employed  by 
Hamilton  on  behalf  or  on  account  of  the  Pursuers. 
Bat  that  argument  assumes  that  "  for  behoof  of,"  as 
used  in  the  issue,  means  "  on  behalf  of,"  or  "  by  the 
authority  o£" 

The  contention  of  the  Appellant  before  tbe  Lord 
Ordinary  vraSj  that  these  words  had  no  such  meaning, 
that  they  meant  merely  "for  the  benefit  of'  Was 
be  right  in  his  construction  ?  That  he  was  so  seems 
to  me  clear,  from  the  summing-up  of  the  learned 
Judge  at  the  trial.    In  the  report  of  what  passed  in 
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RoBBvnoN  the  Court  of  Session  on  the  motion  for  a  new  trial, 
FLwiwa.  ^j^g  Lord  JiLstice-Clerk,  by  whom  the  cause  was  tried 
op^L,  '  is  reported  to  have  said :  "  There  were  four  points 
for  the  consideration  of  the  jury.  Ist^  whether  the 
Defender  had  been  employed  to  prepare  this  security  ; 
2nd,  whether  the  employment  extended  to  the  com- 
pletion  of  the  security ;  3rd,  if  so,  whether  there  was 
failure  on  his  part ;  and,  4th,  what  damage  was  the 
result  of  that  failure  ? " 

It  is  plain  from  this  statement  that  the  Lord 
Justice-Clerk  considered  that  employment  by  Hamilton 
would  necessarily  be  sufficient  to  entitle  the  Pursuers 
to  maintafai  the  affirmative  of  the  issue,  if  that  em- 
ployment extended  to  the  completion  as  well  as  to 
the  preparation  of  the  security.  He  did  not  think 
it  material  to  consider  whether  the  Appellant-  had 
been  employed  mediately  or  immediately  by  the 
Respondents.  He  proceeded  on  the  ground  that  as 
the  thing  to  be  done  by  him  was  to  be  done  for  the 
benefit  of  the  Respondents,  therefore  he  was  respon- 
sible to  them  tor  any  neglect  or  default,  whether  be 
was  employed  by  them  or  only  by  Hamilton.  Unless 
this  had  been  his  opinion,  in  other  words,  if  he  had 
thought  that  the  words  "for  behoof  of"  could  be 
construed  as  meaning  *^by  authyi'ity  of"  he  would 
assuredly  have  told  the  jury,  as  suggested  by  my 
noble  and  learned  friend,  that  in  order  to  find  a 
verdict  for  the  Respondents  they  must  be  satisfied 
that  the  Appellant  was  employed  mediately  or  im- 
mediately by  them.  There  was  no  doubt  that  the 
security  was  prepared  for  the  benefit  of  the  Respon- 
dents, and  this  the  Lord  Jxistice-Clerk  deemed  suffi- 
cient. The  opinions  delivered  by  the  other  Judges 
rest  on  the  same  foundation. 

On  these  grounds  I  have  come  to  the  conclusion  that 
the  words  "/or  behoof  of "  were  not  intended  to  raise. 
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and  were  not  understood  to  raise,  the  question  whe-      homrtson 

ther  any  employment  emanated  directly  or  indirectly       ^^fH^T^^inii 

from  the .  Bespondents.    The  language   of  the  Lord       opinion, 

JusHce-Clerk  seems  to  me  to  put  this  beyond  doubt. 

I  am  aware  that  no  question  is  before  this  House  as 

to  the  propriety  of  the  summing-up.     I  do  not  refer 

to  it  for  the  purpose  of  questioning  its  accuracy.     On 

tlie  contrary,  I  think  it  was  (if  that  were  a  matter  in 

controversy)  perfectly  correct ;  but  that  is  because  I 

eonstroe  the  words  "  for  behoof  of'  as  it  is  clear  the 

Court  construed  them,  namely,  as  meaning  only  "/or 

Ae  benefit  of"    I  refer  to  the  summing-up  only  for 

tbe  purpose  of  showing  what  was  understood  to  be 

the  meaning  of  the  words  "for  behoof  of.*' 

By  the  statutory  regulations  as  to  Scotch  Appeals, 
the  Appellant  had  no  po'wer  of  bringing  this  question 
here  till  after  the  Interlocutors  which  followed  the 
trial  He  objects  now  at  your  Lordships*  bar  that 
the  issue,  as  framed,  did  not  raise  the  question  which 
alone  could  determine  his  liability  to  the  Respondents. 
I  confess  I  think  he  has  established  his  proposition, 
and  even  if  the  words  used  were  equivocal,  the  con- 
Htraction  put  on  them  by  the  Judge  at  the  trial  shows 
the  objection  of  the  Appellant  to  be  well  founded. 

My  opinion^  therefore,  is  that  the  Interlocutor  set- 
tling the  issue,  and  all  the  subsequent  Interlocutors, 
onght  to  be  reversed. 

It  is  not,  perhaps,  absolutely  necessary  that  I  should 
say  more ;  but  it  was  argued  so  strongly  at  the  bar, 
that  by  the  law  of  Scotland,  differing  in  this  respect 
from  the  law  of  England,  a  law  agent  in  respect  of 
damage  occasioned  by  his  neglects  is  responsible  to 
those  who  suffer  by  his  default,  although  there  may 
not  have  subsisted  the  relation  of  principal  and  agent 
between  them,  that  I  have  felt  myself  bound  to  look 
attentively  to  the  authorities  relied  on  in  support  of 
this  proposition  ;  but  they  fail  to  establish  it. 

o  2 
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RoBcmTBON      will  be  beneficial  to  a  third  person,  and  that  act  is 

Funinio.        negligently  done,  an  action  for  negligence  may  be 

wen^dai^'9     maintained  by  the  third  person  against  the  attorney 

or  agent.     I  cannot  think  that  any  snch  proposition 

is  made  out  to  be  part  of  the  law  of  Scotland. 

The  case  of  Lang  v.  Struthera  (a),  and  the  ruling 
of  Lord  GUnleCj  admitted  universaUy  to  be  a  great 
authority  in  that  case,  is  relied  upon  as  establishing 
that  point,  and  is  indeed  the  only  case  cited  in 
support  of  that  proposition.  According  to  the  report 
of  it,  there  appears  to  be  evidence  of  employment  of 
the  writer,  the  Defender,  on  other  business  of  the 
Pursuers,  and  the  terms  said  to  have  been  used  by 
Lord  OlerUee  are  different  from  those  uded  in  this 
issue.  He  is  reported  to  have  said,  "that  the  lia- 
bility of  the  agent  does  not  depend  on  who  gives 
the  order,  but  for  whose  behoof  it  is  given,"  and 
by  those  expressions  he  may  have  meant  only  on 
whose  behalf y  or  for  whom  the  order  was  given,  and 
that  a  personal  order  by  the  Pursuer  was  unnecessary; 
and  I  cannot  help  thinking  that  on  the  &ct8  of  tbat 
case  Lord  Olenlee,  who  was  judge  of  fact  and  law, 
thought  that  the  Defender  was  employed  as  agent  for 
the  Plaintiff  to  do  the  act  in  which  the  neglect  took 
place  on  his  behalf. 

At  any  rate  it  is  impossible  to  support  by  a 
single  case  so  extraordinary  a  proposition,  as  that 
persons  who  were  not,  by  themselves  or  their  agents, 
employers  of  law  agents  to  do  an  act,  could 
have  a  remedy  against  them  for  the  negligent  per- 
formance  of  it.  It  is  rightly  said  on  behalf  of  the 
Appellant,  that  if  that  proposition  was  true,  number- 
less legatees  and  heirs  of  entail,  disappointed  of  their 
expectations  by  erasures  and  informalities,  would  have 
invoked  its  aid  to  indemnify  them,  but  no  one  ever 

(a)  4  Sh.  &  Dun.  118. 
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did.    The  remark  of  Lord  GiUiea,  in  Ooldie  v.  Qoldies      Ro»»»o» 
Representatives  (a),  in  which  2^  widow  sued  her  deceased         ^^^^ 
hufiband  s  law  agent  for  a  blunder,  which  deprived     '^'^jjSfi'^' 
her  of  her  terce,  was  perfectly  correct,  that  an  agent 
cannot  be  responsible  to  a  person  by  whom  he  was 
never  employed. 

The  true  question,  therefore,  in  this  case  is,  whether 
the  Respondents  really,  by  themselves  or  by  Hamilton 
as  their  agent,  did  employ  the  Appellant  as  their 
attorney  to  prepare  and  complete  the  assignation  in 
security.  Such  an  employment  is  not  positively 
stated  in  the  condescendence  ;  but  there  is  a 
loose  all^ation  to  that  effect  in  it,  which  might 
possibly  be  sufficient  if  the  issue  had  been  properly 
framed  so  as  to  present  the  true  question  of  the 
employment  of  the  Pursuer  by  the  Defender  for  the 
consideration  of  the  jury. 

But  the  present  issue  I  am  quite  satisfied  is  wrongly 
framed.  It  is  worded  ambiguously,  and  as  it  now 
stands  it  seems  to  me  to  raise  only  the  question,  whe* 
tiler  Hamilton  employed  the  Defender,  not  only  to 
prepare,  but  to  complete  for  the  benefit  of  the  Fur- 
soeiB  a  bond  in  relief  and  assignation  in  security  of  a 
lease  held  by  Hamilton  to  be  granted  in  favour  of 
the  Pursuers ;  but  it  does  not  raise  the  question  on 
which  this  part  of  the  case  depends,  whether  Hamil- 
ton, in  so  employing  the  Defender,  acted  as  agent  for 
the  Pursuers,  to  his  knowledge,  so  as  to  make  them 
in  point  of  law  the  employers  for  those  purposes  of  the 
Defender,  so  that  the  relation  of  client  and  attorney 
or  principal  and  law  agent,  was  contracted  between 
them. 

K I  were  perfectly  satisfied  from  what  took  place  at 
the  trial  that  this  ambiguity,  to  say  the  least  of  it,  in 
the  issue  had  been  cleared  up  and  fully  explained  to 
(a)  B.  &  M.  1489,  8th  July  1842. 
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RouRXMir      the  jury,  and  their  attention  directed   to  the   true 
flbmimo.       question,  whether  the  relation  of  principal  and  law 

Ww£fiau*i  ag^nt  was  created  between  the  Pursuers  and  Defender, 
I  should  have  thought  that  the  verdict  might  have 
been  supported.  But  we  have  not  before  us  the 
direction  of  the  Lord  Juatice-Clerk,  who  tried  the 
cause/  so  as  to  enable  us  to  say  that  the  proper  ques- 
tion was  left  to  the  jury.  Nor  can  I  come  to  that 
conclusion  from  the  observations  made  by  his  Lord- 
ship and  the  learned  Judges  on  the  motion  for  a  new 
•     trial 

I  think  there  was  evidence  on  tlie  trial  from  which 
the  Jury  might  conclude  that  the  Defender  was  em- 
ployed by  the  authority  of  the  Pursuers  to  act  as  their 
law  agent  for  some  purpose  in  the  preparation  of  the 
bond  and  security.  If  the  bond  was  given  gratuitously 
by  Hamilton,  as  the  Defender  alleges,  at  his  own 
suggestion,  and  gratuitously  without  any  obligation 
to  give  it,  there  would  not  be  any  ground  to  suppose 
that  the  Defender  was  constituted  agent  for  the  Pur- 
suers in  preparing  it.  If  it  was  made  a  part  of  the 
bargain  between  Hamilton  and  the  Pursuers,  as  a 
condition  for  their  becoming  cautioners  for  him  to  the 
insurance  office,  that  Hamilton  should  give  to  them 
the  bond  of  relief  and  assignation,  which  must  of 
course  be  prepared  by  a  law  agent,  and  no  other  person 
being  named,  it  might  be  inferred  that  Hamilton  was 
to  employ  one,  and  the  Defender  being  so  employed, 
and  knowing  of  the  condition,  and  not  being  desired 
by  Hamilton  to  send  the  instrument  for  approval  to 
another,  might  be  considered  as  employed  to  liis  own 
knowledge  by  Hamilton,  by  authority  of  the  Pursuers, 
to  act  as  law  agent  for  the  Pursuers,  and  the  necessary 
relation  to  sustain  the  action  for  breach  of  duty  arising 
from  that  relation  might  be  created.  But  to  what 
extent  that  relation  was  created  is  another  question. 
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It  could  hardly  be  to  attend  solely  to  the  Pursuers'      bomwkw 

intepest,  for  no  other  law  agent  being  employed,  it  is       ^umm*. 

unlikely  that   such  should  be  the  intention  of  the     ^'^JS^' 

parties.    If  it  was,  then  the  secondary  question  would 

airise,  whether  the  employment  was  merely  to  prepare 

the  instruments,  or  to  complete  and  perfect  them.    To 

that  question  the  evidence  on  the  trial  was  directed, 

and  I  cannot  help,  after  a  careful  perusal  of  the  report 

of  it,  participating  in  the  doubts  expressed  by  the 

learned  Judges  on  the  motion  for  a  new  trial,  as  to 

the  propriety  of  the  conclusion  to  which  the  jury  had    * 

come,  especially  considering  that  the  onus  probandi 

in  that  issue  lies  upon  the  Pursuers. 

But  if  the  employment,  through  the  agency  of 
Hamilton,  of  the  Defender,  was  to  act  as  legal  agent 
&r  both  the  parties,  as  no  doubt  it  was,  if  he  was  made 
agent  for  any  other  than  Hamilton  himself,  no  other 
agent  being  employed  to  attend  to  the  transaction  on 
Hamilton's  behalf,  another  and  important  considera- 
tion arises — was  it  his  duty  to  do  any  act  which  would 
defeat  the  prior  assignation  to  Ballantine  of  the  same 
lease,  by  intimating  the  Pursuers'  assignation  to  the 
landlord,  and  taking  possession?  If  he  was  acting 
singly  for  the  Pursuers,  such  would  have  been  un- 
qnestionably  his  duty,  but  acting  for  both  parties,  I 
cannot  help  thinking  that  he  therefore  owed  a  duty  to 
both ;  receiving  his  instructions  from  Hamilton,  he  was 
not  bound  to  do  an  act  which  would  defeat  Ballantine's 
security,  and  be  a  wrong  act  on  Hamilton's  part. 

I  think  that  the  Interlocutors,  from  that  deter- 
mining the  form  of  issue  to  the  final  one  inclusive, 
should  be  reversed,  and  the,  cause  remitted,  to  have 
the  form  of  the  issue  amended,  on  which  a  new  trial 
must  take  place. 

The  form  of  the  issue  should  be  this : — First,  whe- 
ther the  Defender  was  employed  by  the  said  Robert 

P 
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soBsmoii      Hamilton  by  the  authority  of  the  Pursuers  as  their 

^^-^^^       law  agent  on  their  behalf  only,  or  whether  he  was 

wentkffdaif     employed  on  behalf  of  both  themselves  and  the  said 

Robert  Hamilton,  to  prepare  and  complete,  in  relief  of 

the  obligation  of  the  Pursuers  under  the  said  bond,  a 

bond  of  relief  and  assignation  of  a  lease  held  by  the 

said  Robert  Hamilton,  to  be  granted  by  him  in  &vour 

of  the  Pursuers?      And,  secondly,  whether  by  the 

breach  of  duty  to  the  Pursuers  in  his  character  of  law 

agent  for  the  said  Pursuers,  or  for  both  them  and 

•   Robert  Hamilton,  or  by  negligence  or  want  of  skill 

in  either  of  those  characters,  as  the  case  may  be,  he 

wrongfully  fidled  to  prepare  and  complete  the  said 

assignation^  to  the  loss,  injury,  and  damage  of  the 

said  Pursuers  ? 

Xorrf  ckehm^ibre*      Lord  Chelbcsfobd  : 

My  Lords,  as  the  competency  of  this  Appeal  was 
altogether  denied  by  the  Respondents,  I  will  in  the 
first  place  consider  this  preliminary  objection  which 
has  been  shortly  adverted  to  by  my  noble  and  learned 
friend  the  Lord  Cha/nceUor, 

The  Appellant  founds  his  right  to  bring  up  the 
whole  of  the  Interlocutors  upon  appealing  from 
the  final  Interlocutor,  on  the  15th  section  of  the 
48  Qeo.  3.  c.  151.  And  he  contends  that  by  the 
17th  section  of  the  69  Geo.  3.  c.  35.  he  was  entitled 
to  tender  a  bill  of  exceptions  to  the  judgment  of  the 
Court  on  his  motion  for  a  new  trial  founded  on  the 
misdirection  of  the  Judge  who  tried  the  issues  ''  in 
matter  of  law."  To  this  the  Respondent  answers  that 
although  a  bill  of  exceptions  was  tendered,  yet  the 
CJourt  pronounced  no  Interlocutor  upon  it,  and  there- 
fore there  is  nothing  to  appeal  from ;  that  the  endea- 
vour of  the  Appellant  to  convert  the  Interlocutor 
refusing  a  new  trial  into  a  judgment  on  the  bill  of 
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exoeptioiis  cannot  succeed,  or  that  if  it  could  the  Ronsnox 
vpfeal  would  still  be  incompetent  by  the  proviso  in  ''™"*- 
the6ih  section  of  the  55  Gea  3.  c.  42.  urdcM,^,^* 

It  appears  to  me  that  if  the  right  to  appeal  coidd 
be  rested  solely  on  the  foregoing  grounds  it  would  be 
Baooessfully  resisted  by  these  arguments.  But  the 
Coiirt  of  Session,  eAer  discharging  the  rule  for  a  new 
imX  proceeded  by  their  Interlocutor  to  apply  the 
Terdict  by  decerning  against  the  Defender  for  pay- 
ment of  the  damages  found  by  the  jury.  Now,  if  in 
doing  80,  they  pronounced  "  a  judgment  in  point  of 
hw  as  applicable  to,  or  arising  out  of,  the  finding  by 
the  verdict^''  the  AppeUant  would  be  entitled  to  appeal 
under  the  9th  section  of  the  55  Geo.  3.  c.  42. 
tt  cauiot,  however,  be  doubted  that  by  applying 
the  verdict  the  Ck>urt  decided  that  upon  the  facts 
proYed  the  liability  of  the  Appellant  to  answer  to 
the  Respondent  for  negligence  was  established  in  law. 
And  this  view  is  supported  by  the  opinions  expressed 
in  your  Lordships'  House,  in  the  case  of  Morgcm 
▼.  Morris  (a)  «nd  BcurtonehiU  Coed  Oampamy  v. 
McQuMt(b). 

But  suppose  for  a  moment  that  the  Appellant  was 
for  any  reason  precluded  firom  appealing  against  this 
Intedocotor,  yet  he  would  be  enabled  to  bring  the 
case  in  review  before  your  Lordships  sufficiently  for 
his  purpose  upon  the  Interlocutors  approving  the 
ibim  of  the  issues.  For,  as  was  said  by  my  noble  and- 
kanied  friend.  Lord  Crcmworth,  in  Mel/rose  and  Corn- 
pany  v.  Haetie  and  Ccmpanty  (c),  ''  Although  the  sta- 
tute (d ),  with  reference  to  an  Interlocutor  directing 
Aat  a  matter  shall  be  tried  by  issue,  enacts  that  there 
dudl  be  no  appeal,  yet  with  regard  to  an  Interlocutor 
settling  what  the  issue  shall  be,  there  is  no  statutable 

(a)  2  Macq.  359.  (6)  3  Macq.  305. 

(e)  I  Macq.  711.  {d)  55  Geo.  3.  c.  42.  8.  6. 
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objection  to  an  appeal ;"  and  he  adds  that ''  this  House 
could  never  lay  down  any  rule  so  preposterous  as  that 
such  an  Interlocutor  should  not  be  the  subject  of 
appeal,  when  in  truth  the  whole  merits  of  a  cause 
might  be  involved  in  it/'  This  remark  could  not 
be  more  strikingly  exemplified  than  in  the  present 
case,  where  the  form  of  the  issues  involves  the  whole 
question  both  of  law  and  of  fact  between  the  parties. 

The  Api^eal,  therefore,  being  competent,  the  case 
may  be  fully  considered  under  two  heads  :— 1st,  the 
relevancy  of  the  alleged  ground  of  action  in  the  con- 
descendence ;  2nd,  the  frame  of  the  issues. 

In  considering  the  question  of  relevancy,  it  must  be 
assumed  that  it  was  necessary  for  the  Pursuer  to 
state  an  employment  for  the  Defender  and  not  merely 
for  his  benefit ;  because  if  it  were  enough  to  allege  an 
employment  for  the  Defender's  bene^t,  there  can  be 
no  doubt  that  the  allegations  were  amply  sufficient 
A  condescendence  is  not  to  be  tried  by  the  strict  rules 
of  special  pleading,  though  it  must  of  course  contain 
a  statement  of  the  ground  of  the  action  with  reason- 
able certainty.  Upon  the  assumption  which  has  been 
made,  it  was  necessary  for  the  Pursuer  to  state  the 
Defender's  obligation  to  them  arising  from  the  employ- 
ment by  Hamilton.  Whether  that  iippears  with  a 
proper  degree  of  certainty  in  the  condescendence  is  a 
question  upon  which  my  mind  is  not  entirely  free  from 
doubt.  I  am  disposed,  however,  to  think  that  the  al- 
legations in  the  4th  article  of  the  condescendence  are 
sufficient.  It  is  there  stated  that  "  the  bond  of  relief 
and  assignation  was  prepared  by  the  Defender,  acting 
therein  for  behoof  of  the  Pursuers,  and  that  this  was 
the  arrangement  and  understanding  of  all  concerned 
viz.,  the  said  Robert  Hamilton,  the  Pursuers,  and  the 
Defender."  Now,  if  all  the  parties  agreed  together  that 
Eobertson  should  act  "for  behoof  of  the   Pursuer," 
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even  if  those  words  meant  only  for  his  benefit,  the 
Defender  by  accepting  the  duty  would  incur  an  obli- 
gation to  the  Pursuer  for  the  breach  of  which  he 
would  be  responsible  to  him.  If  it  were  necessary 
to  decide  this  case  upon  -the  relevancy  of  the  con- 
descendence, I  should  be  disposed  to  hold  that  the 
ground  of  action  was  sufficiently  alleged.  But  the 
question  becomes  wholly  immaterial  upon  turning  to 
the  other  point,  which  relates  to  the  form  of  the  issues. 
If  they  are  improperly  framed  they  can  derive  no  aid 
whatever  from  the  condescendence,  for  upon  this  sub- 
ject I  adopt  upon  the  present  occasion,  as  I  did  in  the 
case  of  Morgan  v.  Morris  (a),  the  language  of  my 
noble  and  learned  friend  Lord  Brotighxim  in  the  case 
of  Leys,  Nasson,  and  Co.  v.  Forbes  (6). 

In  judging  of  the  propriety  of  the  issues  it  is  essen- 
tial to  bear  in  mind  what  are  the  facts  in  controversy 
between  the  parties.  For  this  purpose  it  is  not 
unimportant  to  observe  the  difference  between  the 
plea  in  law  annexed  to  the  condescendence^  and  that 
which  follows  the  revised  statement  of  facts  on  the 
part  of  the  Appellant.  In  the  original  plea  the  De- 
fender was  charged  with  gross  negligence  **  in  breach 
of  his  duty  and  of  the  obligations  incumbent  on  him 
as  law  agent  for  the  Pursuers."  The  plea  following 
^e  statement  of  facts  charges  the  breach  of  duty,  but 
omits  the  words  "  and  of  the  obligations  incumbent 
on  him  as  law  agent  for  the  Pursuers."  The  Defender 
had  in  his  is^nswers  to  the  condescendence,  and  in  his 
own  statement,  denied  that  he  acted  as  agent  for  the 
Pnrsaers,  or  that  he  knew,  or  that  anything  had 
transpired  which  could  lead  him  to  suppose  that  the 
Pursuers  were  relying  upon  him  in  any  way  in  reference 
to  the  completion  of  the  bond  of  relief  and  assigna- 
tion. He  was  therefore  entitled  to  have  the  question 
(«)  3  Macq.  339.  (6)  5  Wils.  &  Sh.  403. 


Bouvnox 
.Flbmiko. 
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presented  unequivocally  to  the  joiy,  whether  he  was 
employed  by  the  Pursuers  or  by  their  authority,  unless 
the  employment  by  Hamilton  created  the  duty  to 
the  Pursuers,  of  the  breach  of  which  they  complamed 
The  question  which  the  Lord  Ordinary  intended  to 
submit  to  the  jury  is  plainly  shown  by  his  note.  He 
there  distinctly  repudiates  the  idea  that  employment 
of  the  Defenders  by  the  Pursuers  or  by  their  authority 
was  a  necessary  ingredient  in  the  case,  and  states  his 
opinion  "  that  if  it  was  made  out  that  the  security 
was  stipulated  for  at  the  time  that  the  Pursuers 
became  bound  for  Hamilton,  and  that  Hamiltoif  in- 
structed the  Defender  to  prepare  the  deed  for  their 
behoof,  this  was  enough  to  render  the  Defender  re- 
sponsible to  the  Pursuers  for  professional  negligence.'' 
His  object  therefore  in  settling  the  issues  must  have 
been  to  present  the  question  in  this  shape  to  the  jury.  . 

It  was,  however,  strongly  urged  on  the  part  of  the 
Respondent  that  the  words  "  for  behoof  of  the  Pursuers" 
necessarily  implied  an  employment  for  and  on  their 
behalf.  Upon  which  it  was  asked  whether  the  issue 
would  have  been  proved  if  nothing  more  had  been 
shown  than  that  the  securities  were  for  the  benefit 
of  the  Pursuers,  and  if  I  understood  the  answer  cor- 
rectly it  was  admitted  that  this  proof  would  have  been 
insufficient  to  establish  the  issue  so  construed.  It  is 
impossible  however  to  accept  the  suggested  inteipreta- 
tion  of  the  words  "  for  behoof,"  consistently  with  the 
view  of  the  liability  taken  by  the  Lord  Ordinary. 
And  although  "behoof"  may  mean  "for  and  on 
behalf,"  it  is  clear  that  it  may  also  mean  ''for  the 
benefit  of,"  and  therefore  this  double  meaning  of  the 
word  makes  it  ambiguous,  and  the  use  of  it  renders  the 
issue  imcertain. 

The  Respondents'  case  must  depend  upon  their 
being  able  to  affix  one  certain  meaning  to  the  words 
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*'for  behoof,"  in  the  issue,  and  to  show  that  in  this      Robb«»ok 
sense  the  Defender  was  by  the  law  of  Scotland  liable       ^^f?;;;'®- 
upon  the  employment  by  Hamilton  for  the  negligence     ^^  opimkm. 
allied  in  the  condescendence.     It  appears  by  the 
evidence  that  the  bond  was  given  by  Hamilton  to 
the  Pursaers    by  the  suggestion  of   the   Defender. 
The  negligence  imputed  is  that  the  Defender  never 
told  the  Pursuers  nor  advised  them  that  intimation 
of  their  bond  of  relief  and  assignation  was  necessary 
to  be  made  to  the  landlord.'' 

The  case  principally  relied  upon  by  the  Respondents 
was  that  of  Lang  v.  StnUherSy  and  the  language  of  Lord 
Olenlee  in  that  cajse^  that  ''the  liability  of  the  agent  does 
not  depend  upon  who  gives  the  order,  but  for  whose 
behoof  it  was  given."  I  think  it  is  clear  that  this 
general  proposition  abstracted  from  the  facts  of  the 
case  cannot  be  maintained  to  its  full  extent.  It  would^ 
if  taken  in  the  imqualified  terms  in  which  it  is 
delivered,  &PP^7  ^  cases  where  there  was  no  privity 
of  contract  between  the  parties,  when  my  noble  and 
learned  friend  the  Lord  OhcmceUor  admits  that  no 
liability  would  arise. 

The  full  examination  by  my  noble  and  learned 
friend  Lord  Granworth  of  the  cases  which  are  re- 
ferred to  in  the  text-books  as  authorities  for  the 
principle  contended  for  by  the  Eespondents,  satisfies 
my  mind  that  the  liability  must  be  limited  to  cases 
where  from  the  nature  of  the  transaction  it  may 
reasonably  be  inferred  that  the  agent  was  employed 
by  both  parties,  and  where  there  is  no  express  em- 
ployment by  both  this  inference  must  be  drawn  from 
the  circumstances  of  each  particular  case. 

The  Respondents  also  relied  upon  the  doctrine 
of  the  ju8  qucBsitum  tertiOy  as  enabling  them  to 
sue  the  Defender  for  his  alleged  negligence.  But 
B8  I  understand  this   doctrine^  it  is'  applicable  to 


210 


CASES   IN   THE   HOUSE   OF   LORDS. 


ROBBBtlOH 

V. 

Flbmino. 

Lord  aieim^/Mrt 
opMon, 


the  present  case  to  a  certain  extent  only.  Thus, 
although  the  Pursuers  were  not  aware  of  the  intention 
of  Hamilton  to  give  the  bond,  yet  he  having  employed 
the  Defender  to  prepare  it  for  the  Pursuers*  benefit, 
they  would  have  been  entitled  to  have  demanded  it 
from  the  Defender  when  it  was  deposited  with  him 
after  its  execution,  for  the  right  to  it  was  absolutely 
vested  in  them.  But  the  law  of  jus  qucesitum  tertio 
does  not,  with  the  right  to  the  thing  itself,  create  an 
incidental  duty  to  be  performed  by  the  Defender  to 
the  Pursuers,  for  the  nonperformance  of  which  he 
would  be  responsible  to  them.  Now  in  this  case  it 
was  most  important  to  ascertain  to  whom  the  Defender 
was  liable  for  the  alleged  negligence,  because  (as  was 
pointed  out  in  the  argument)  his  duty  would  be  totally 
different  according  to  the  person  from  whom  his 
employment  proceeded.  If  his  duty  was  to  the 
Pursuers,  he  was  bound  to  regard  their  interests  alone, 
and  he  ought  to  have  completed  the  bond,  although  it 
might  be  to  the  prejudice  of  a  previous  security 
granted  by  Hamilton.  But  if  his  only  obligation 
was  to  Hamilton  by  whom  he  was  employed,  then 
he  was  bound  to  respect  Hamilton's  prior  engagement 
to  Ballantyne,  and  to  do  nothing  which  should  super- 
sede his  rights  by  obtaining  for  persons  who  had  a 
subsequent  security  a  priority  over  him. 

But  all  these  considerations  were  excluded  by  the 
form  of  the  issue,  for  it  was  clearly  the  opinion 
of  the  Lord  Juatice'Clerk  that  the  affirmative  of 
it  was  established  by  the  simple  proof  that  Hamilton 
employed  the  Defender  to  draw  the  bond,  and 
that  the  instrument  was  for  the  benefit  of  the 
Pursuers.  And  it  appears  to  me  that  under  these 
circumstances  we  are  precluded  from  the  presumption 
suggested  by  my  noble  and  learned  friend  (the  Lard 
Chancellor),  "  that  the  Judge  at  the  trial  explained  to 
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the  jmy  that  the  Defender  was  employed  by  Hamilton  iKoiwtwoir 
cm  behalf  or  on  account  of  the  Pursuer."  I  think  for  ^^^ii^* 
the  reasons  which  I  have  given  it  was  essential  in  this 
case  that  the  employment  of  the  Defender  for  and  on 
behalf  of  the  Pursuers  should  have  been  distinctly 
raised  The  issue  in  its  present  form  either  means 
something  less  than  this,  or  it  is  altogether  ambi- 
guous, and  in  either  view  is  incorrect  and  improper. 
I  therefore  agree  with  my  two  noble  and  learned 
fiieDds  who  think  that  the  Interlocutors  ought  to 
be  reversed. 

The  LoBD  Chancellor  :  I  wish  to  say  by  way  of 
explanation  that  I  never  had  any  doubt  as  to  the  com- 
petency of  the  Appeal  against  the  framing  of  the  issues. 
What  I  said  was  solely  as  to  the  competency  of  the 
Appeal  upon  the  bill  of  exceptions  that  was  tendered 
at  the  trial. 

Lord  Chelmsfobd  :  I  do  not  know  my  Lords  that 
in  the  observations  which  I  have  made  I  have  adverted 
to  any  opinion  expressed  by  my  noble  and  learned 
Mend  on  the  woolsack  as  to  the  competency  of  the 
Appeal  contrary  to  the  one  I  have  expressed.  I 
merely  said  that  my  noble  and  learned  friend  had 
shortly  adverted  to  that  preliminary  objection. 

Mr.  RoundeU  Palvner  :  Will  your  Lordships  allow 
me  to  say  a  word  with  regard  to  the  form  of  the 
order?  The  amount  of  damages  and  expenses  decreed 
to  be  paid  under  the  order,  which,  as  I  imderstand 
your  Lordships  propose  to  reverse,  have  been  actually 
pud.  If  your  Lordships*  judgment  should  be  for  the 
reversal  of  that  Interlocutor,  it  will  provide  foi*  that 
in  the  usual  way. 

The  Lord  Chancellor  :  Certainly;  upon  the  ques- 
uon  of  relevancy  the  Interlocutor  will  be  affirmed. 
Then  the  other  Interlocutor  appealed  against  will  be  re- 
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versed,  and  it  will  be  remitted  to  the  Court  of  Session 
with  directions.  I  think  that  the  frame  of  the  issue 
ought  to  be  specified  by  the  House.  My  noble  and 
learned  friends  will  perhaps  be  good  enough  to  state 
the  form  of  the  issue  which  they  would  propose. 

Lord  Cranworth  :  I  think  it  would  be  quite 
sufficient  to  remit  the  case  with  a  declaration  as  to 
the  question  which  the  issue  ought  to  raise,  and  the 
Court  ought  to  frame  such  an  issue  as  will  raise  that 
question. 

The  Lord  Chancellor  :  I  should  strongly  recom- 
mend the  House  to  state  what  the  issue  ought  to  be. 
If  the  words  of  my  noble  and  learned  fnenda  re  ap- 
proved by  the  rest  of  your  Lordships,  that  will  satisfy 
me,  but  I  think  the  House  ought  to  frame  the  issue. 

Mr.  Attarney-Oeneral :  I  hope  the  House  will  not 
depart  from  the  ordinary  course  of  remitting  the  case 
to  the  Court  of  Session  to  adjust  the  issues^  because 
it  would  be  verj*^  material  to  give  us  the  opportimity 
at  the  bar  of  being  heard  upon  the  form  of  the  issue 
if  that  were  now  to  be  dictated. 

The  Lord  Chancellor  :  There  has  been  a  very  long 
discussion  as  to  what  the  frame  of  the  issue  ought  to  be. 
Whatever  my  noble  and  learned  friends  recommend 
as  the  proper  form  of  issue  I  shall  quite  agree  in. 

Lord  Wensleydale  :  What  I  proposed  was  an 
issue  to  raise  the  question  whether  the  Appellant  was 
sole  agent  for  one  party,  or  joint  agent  for  both 
parties,  because  the  result  might  be  very  different 
according  to  the  finding  upon  that. 

Lord  Cranworth  :  With  deference  to  my  noble 
and  learned  friend,  there  would  be  no  need  for  that 
form  of  issue.  The  issue  might  be  altered  in  this 
way.  As  it  stands  now  it  is  whether  the  Defender 
was  employed  by  the  said  RobeH  Hamilton  to  pre- 
pare and  complete  for  behoof  of  the  Pursuers.    Instead 
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of  that  I  should  suggest  that  the  proper  form  would 
be  whether  the  Defender  was  employed  by  or  by  the 
authority  of  the  Pursuers.  That  would  raise  the  very 
qoestion,  because  the  only  important  consideration 
in  the  question,  whether  he  was  employed  by  Hamilton 
also,  would  be  whether  any  duty  that  he  would  have 
had  imposed  upon  him  if  he  was  employed  solely  by 
the  Pursuers  was  modified  by  the  circumstance  that 
he  was  also  employed  by  Hamilton.  I  do  not  think 
there  is  any  necessity  for  any  special  issue  upon  that 
sahject  But  it  appears  to  me  that  the  ordinary 
coarse  is  as  su^ested  at  the  bar.  This  House  does 
not  frame  the  issue ;  that  has  never  been  done ;  it  only 
declares  what  point  the  issue  ought  to  have  been 
framed  to  raise. 

Lord  Chelmsfobd  :  I  believe  my  noble  and  learned 
friend  is  right  in  that  respect,  that  it  would  be 
sufficient  for  us  to  indicate  what  point  we  think  ought 
to  have  been  raised  by  the  issue,  and  distiactly  pre- 
sented to  the  jury.  . 

Mr.  Attamey-Oeneral :  Your  Lordships  have  done 
that  in  the  most  definite  manner. 

The  LoBD  Chancellor  :  If  my  learned  friend  will 
spedfy  in  words  that  which  he  proposes,  I  will  put  it 
to  the  House. 

Mr.  Sounddl  Palmer :  I  have  a  copy  of  my  Lord 
Cranworth'8  words  which  I  took  down  from  his 
Lordship's  mouth:  That  the  declaration  should  be 
that  the  issue  ought  expressly  to  have  raised  the 
question  whether  the  Appellant  was  or  was  not  eni- 
ployed  by  or  by  the  authority  of  the  Respondents. 
Those  were  bis  Lordship's  words. 

Mr.  Attomey-OeneTal :  Your  Lordships  do  not 
mean  to  dictate  those  particular  words  as  the  words 
to  be  included  in  the  issue. 

Lord  Cranwobth  :  Certainly  not. 
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Mr.  Attorney-General :  Because  "  authority"  is  a 
conclusion  that  may  result  from  a  great  number  of 
things. 

Lord  Wensleydale  :  I  think  it  should  be  *'  to  the 
knowledge  of  the  Defenders." 

Mr.  Attomey-Qeneral :  That  again  would  raise  a 
question.  It  is  the  uniform  practice  of  this  House 
to  remit  to  the  Court  below  to  adjust  the  issues  in 
conformity  with  its  order.  You  lay  down  the  rule, 
and  the  Court  of  Session  apply  it. 

Iiord  Cranworth  :  The  case  will  be  remitted  back 
to  the  Court  of  Session  with  a  declaration  that  the 
issue  ought  to  have  raised  the  question  whether  the 
Defender  was  employed  by  or  by  the  authority  of  the 
Pursuei*s.     I  think  that  would  be  sufficient. 

The  Lord  Chancellor  :  It  will  be  remitted  to  the 
Court  of  Session  with  a  declaration  that  the  issue 
ought  to  have  expressly  raised  the  question  whether 
or  not  the  Appellant  had  been  employed  by  or  by 
the  authority  of  the  Pursuers. 

Lord  Wensleydale  :  I  should  put  in  "  employed  as 
their  law  agent." 

Lord  Cranworth  :   I  think  that  is  unnecessaiy. 


Judgment. 

It  is  Ordered  and  Adjudged,  That  the  Interlocutor  of  the  l-lth 
January  1859  (a)  be  affirmed ;  and  that  the  rest  of  the  Inter- 
locutors complained  of  be  reversed ;  and  it  is  declared  that  the 
issue  in  the  proceedings  mentioned  ought  expressly  to  have 
raised  the  question  whether  the  Defender  (Appellant)  was  or  was 
not  employed  hy  or  hy  the  authority  of  the  Pursuers  (Respon- 
dents). And  it  is  further  Ordered,  That  the  cause  he  remitted 
back  to  the  Court  of  Session  to  do  therein  as  shall  be  just  and 
consistent  with  this  judgment,  declaration,  remit,  and  order. 

Deans  &  Rogers— Webster  &  Wardlaw. 

(a)  Ordering  drafts  of  the  issues. 
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JANET  MATHIESON  (Widow),    .    .    Rkspondbnt. 

1.  Dangerous  Works — Obligation  of  Care  east  on  the  laet 
Master, — ^The  master  of  dangerous  works  is  bound  to 
be  careful  to  prevent  accidents  to  those  employed  hj  him. 
If  his  machinery  or  apparatus  be  not  staunch  and  appro- 
priate, or  if  he  permit  it  to  be  used  without  proper  guards, 
and  mischief  consequently  arises,  he  will  be  responsible. 

Per  Lord  Wensleydale  ;  The  accident  arose  in  consequence 
of  the  master  not  having  taken  the  precaution  to  secure 
the  safety  of  the  workmen  employed,  and  he  is  respon- 
sible, according  to  the  cases  decided  in  this  House,  parti- 
cularly the  case  of  the  Bartonshill  Colliery  (6). 

Per  Lord  Cran worth  :  All  that  the  master  is  bound  to  do  is 
to  provide  machinery  fit  and  proper  for  the  work,  and  to 
have  it  superintended  by  himself  or  his  workmen  in  a  fit 
and  proper  manner. 

2.  Damages  to  a  Mother  for  Loss  of  her  Son. — Where  a 
mother  sought  reparation  from  a  master  of  works  for  the 
loss  of  her  son,  he  having  been  killed  by  an  accident 
occasioned  through  the  master's  default :  Held  by  the 
House,  that  (as  the  mother  had  a  legal  claim  on  her  son 
for  support,  and  as  he  actually  was  supporting  her  at  the 
time  of  his  death,)  the  mother's  claim  was  valid. 

Per  Lord  Cranwqrth  :  The  right  of  a  mother  to  maintain 

such  an  action  as  this  is  beyond  doubt. 
Per  Lord  Brougham :    It  is  established,  not  only  that  in 

point  of  fact  this  son  did  maintain  his  mother,  but  that 

in  point  of  law  he  was  bound  to  maintain  her  to  the 

extent  of  his  ability. 
Per  the  Lord  Chancellor  (c)  :  This  son,  who  was  of  the  age 

of  21,  and  able  to  maintain  his  mother,  might  have  been 

compelled  to  do  so  by  process  of  law. 

(«)  On  the  death  of  Mrs.  Mathieson  the  action  was  insisted  in 
bj  Mri.  Love,  her  daughter  and  executriji . 
(6)  Suprh,  roL  3,  p.  266.  (c)  Lord  Campbell. 
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wma         Per  the  Lord  Chancellor  :  Even  if  there  was  no  legal  obli- 

MiTBMBON.  gation  on  the  part  of  a  child  to  maintain  the  parent,  the 

imperfect  moral  obligation  would  have  been  sufficient  to 

raise  an  action  upon,  the  son  being  her  only  support  at 

the  time  of  his  de.ath. 

3.  Relevancy  of  Summons. — Observations  of  the  Law  Peers, 
showing  the  importance  of  having  a  relevant  summons, 
and  the  mischief  which  may  arise  from  the  want  of  it, 
even  in  the  last  resort 

Per  Lord  Cranworth :  I  think  it  right  to  state  that  how- 
ever distressing  it  might  be  to  let  such  a  matter  go  off 
upon  a  point  of  form,  it  would  have  been  our  dutj  to  do 
so  if  the  summons  had  not  been  relevant. 

4.  Rule  under  the  Judicature  Act,  6  Geo,  4.  c.  120.  s.  40. — 
Per  the  Lord  Chancellor :  The  Inner  House  do  not  by  their 
Interlocutor  repeat  the  finding  of  the  Lord  Ordinary  ; 
but  they  refer  to  his  finding,  and  adopt  it  as  their  own, 
which  is  as  good  as  if  they  had  in  express  terms 
repeated  it. 

In  this  case,  which  commenced  before  the  Sheriff  of 
Renfrewshire,  and  came  afterwards  by  advocation  to 
the  Court  of  Session,  Mrs.  Mathieson,  a  widow,  by  her 
summons  dated  3rd  May  1857,  stated  that  her  son,  a 
journeyman  tinsmith,  aged  21, — 

Was  killed  in  the  employment  of  the  Defender  Weems  at  his 
works,  on  or  about  the  12th  day  of  November  1856,  while  working, 
by  direction  of  the  Defender,  or  his  manager,  or  other  person 
for  whom  he  was  responsible,  at  the  lower  end  of  a  cyUndricsl  air^ 
heater  made  of  sheet  iron,  and  weighing  about  two  tons,  which 
had  been,  by  the  Defender  or  some  person  or  persons  for  whom 
he  was  responsible,  rabed  from  the  ground,  and  suspended  per- 
pendicularly in  the  air  between  three  shear-poles,  by  means  of 
blocks  and  chains  attached  to  the  apex  of  the  poles,  and  to  a  gland 
with  two  bolts  placed  round  the  circumference  of  the  heater  near 
the  upper  end  thereof,  which  gland  or  bolts,  from  want  of  due 
skill  or  attention  on  the  part  of  the  Defender,  or  some  person  or 
persons  for  whom  he  was  responsible,  were  insufficient  in  strength 
or  construction,  or  were  unskilfully  applied  to  the  purpose  of  sus- 
pending the  heater,  or  the  chains  were  negligently  or  unskilfully 
attached  to  the  gland,  in  consequence  of  which  one  or  both  of 
the  gland-bolts  broke,  or  some  other  part  of  the  said  apparatus 
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gave  wij,  ftnd  the  heater  fell  suddenly  to  the  ground,  cnuhing  or         Wun 
ftriking  the  said  William  Mathieson,  and  causing    his    almost       MATBuaon. 
instantaneous  death. 

In  these  circumstances  Mrs.  Mathieson  qlaimed  300{. 
from  Mr.  Weems  as  "  a  solatium  and  reparation  for 
loss,  injury,  and  damage "  sustained  by  her  in  con- 
sequence of  the  death  of  her  son. 

Mr.  Weems,  by  his  defence,  made  the  following 
statement : — 

The  Defender's  Pro<nirator  stated  that  the  preliminary  defence 
wu— (1st.)  The  Pursuer  has  no  title  to  sue  the  present  action ; 
(2nd.)  The  action  is  irrelevant.  On  the  merits — (1st,)  The  state- 
ments in  the  libel  are  denied ;  and,  even  if  true,  are  not  relevant  to 
infer  damages  against  the  Defender.  (2nd.)  The  deceased,  William 
Mathieson,  had  only  recently  before  his  death  completed  his 
tpprenticeship.  During  his  apprenticeship  he  required  all  his 
earnings  for  his  own  support,  and,  indeed,  the  Defender  had  to 
Eupplement  them.  He  had  nothing  with  which  he  could  maintain 
bis  mother,  who  has  a  son  and  two  daughters  married,  the  one  to 
a  master  and  the  other  to  a  journeyman  tinsmith,  equally  able 
and  liable  with  the  deceased  for  her  support.  (3rd.)  The  machinery 
used  by  the  Defender  on  the  occasion  when  William  Mathieson 
met  with  the  accident  were  sufficiently  strong,  so  far  as  human 
skin  coold  anticipate,  and  had  been  used  in  the  same  way  for 
raising  heavier  heaters.  (4th.)  The  death  of  the  said  WiUiam 
Mathieson  was  caused  accidentally,  and  under  such  circumstances 
16  to  infer  no  damages  against  the  Defender.  The  damages 
daimed,  if  any  due,  are  excessive. 

The  Sheriff-Substitute  found  that  the  summons  was 
lelevantly  laid.  He  repelled  the  dilatory  defence,  and 
sent  the  case  to  proof.  Mr.  Weems  thereupon  appealed 
to  the  Sheriff-Principal,  who  adhered  to  the  Interlocutor 
of  the  Sheriff-Substitute,  annexing  to  judgment  the 
following  note : — 

Tlie  action  is  not  at  the  instance  of  a  collateral,  and  it  is  not 
hmited  to  a  solatium  for  injured  feehngs.  The  Pursuer  will  be 
entitled  to  establish  that,  by  the  loss  of  her  son,  she  has  been 
deprived  of  her  sole  source  or  means  of  support. 

After  proof  the   Sheriff-Substitute  pronounced  as 

foUowB : — 

IM  February  1858.— In  point  of  fiact  finds  that  the  Pursuer  has 
Med  to  prove  her  averment,  that  her  son's  death  was  caused  by 
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the  insafficiencj  of  the  machinery  or  apparatus  used  by  the 
Defender,  or  by  its  unskilful  application.  In  jwint  of  law  finds 
no  damaf^es  due ;  assoilzies  the  Defender  and  decerns,  but  finds 
no  expenses  due. 

The  Pursuer  appealed  against  this  Interlocutor  to 
the  Sheriff-Principal,  who  pronounced  the  following 
Interlocutor : — 

Edinburgh,  ]2th  April  1858. — Recals  the  Interlocutor  appealed 
afiC&inst.  Finds  it  proved  in  point  of  fact  that  the  Pursuer's  son  was 
killed  while  working  in  the  Defender's  employment  at  his  works, 
that  his  death  took  place  in  consequence  of  a  cylinder  of  nearly 
two  tons  in  weight,  under  which  he  was  working,  breaking  down 
and  falling  upon  him  ;  and  that  the  cylinder  broke  down  and  fell 
upon  the  deceased  through  the  fault  of  the  Defender,  inasmuch  as 
the  hoop  and  bolts  used  as  part  of  the  apparatus  for  suspending 
and  keeping  it  up  were  insufificient  for  the  purpose ;  and  in  respect 
also,  that  the  lifting  chain  used  as  part  of  said  apparatus,  was 
attached  to  the  hoop  or  ring  round  the  cylinder  in  an  unskil- 
ful and  insufficient  manner.  Finds,  likewise,  iu  point  of  fact, 
that  the  Pursuer  was,  at  the  time  her  son  was  killed,  a  ^idow, 
depending  chiefly,  if  not  entirely,  on  him  for  her  support.  Finds, 
therefore,  in  point  of  law,  the  Defender  liable  to  the  Pursuer  in 
reparation  and  damages  for  the  loss  of  her  son,  modifies  the 
damages  to  125/.,  and  decerns  therefor,  against  the  Defender. 
Finds  the  Pursuer  entitled  to  expenses  of  process ;  appoints  an 
account  thereof  to  be  lodged,  and  when  lodged,  remits  the  same 
to  the  auditor  to  tax  and  report. 

His  Lordship's  note  was  as  follows : — 

The  question  then  is,  did  the  son's  death  occur  through  the 
fault  of  the  Defender?  or  did  it  take  place,  as  seems  to  be  assumed 
by  the  Sheri£P-Substitute,  through  the  reckless  interference  of  a 
person  for  whose  acts  the  Defender  is  not  responsible?  or  was  the 
death  the  result  of  an  accident,  for  the  consequences  of  whidi 
neither  the  Defender  nor  any  one  else  can  be  made  responsible. 

It  has  not  been  suggested,  and  it  does  not  appear  that  there  is 
any  ground  for  imputing  blame  to  the  deceased  himself. 

The  operation  referred  to  was  one  full  of  risk  and  danger ;  and 
it  is  in  the  Sheriff's  apprehension  of  much  importance  to  keep  in 
view  that  it  was  gone  about  in  a  novel  way,  suggested,  as  it  would 
appear,  by  the  Defender  himself.  It  was,  therefore,  peculiarly 
incumbent  on  the  Defender  to  take  care  that  the  apparatus  by 
which  a  cylinder  of  such  great  weight,  suspended  over  the  heads 
of  his  workmen,  was  in  all  respects  unobjectionable  in  material 
and  strength,  as  well  as  in  its  mode  of  application. 

Nor  has  the  Sheriff  been  able  to  satisfy  himself  that  the  calamity 
happened  through  the  reckless  interference  with  the  cylinder  by 
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toother  workman,  who  had  no  right  to  meddle  with  it,  as  seems  Wmb« 

to  be  the  opinion  of  the  Sheriff-Substitute.  BfAniiBov. 

Upon  advocation  to  the  Court  of  Session,  the  case 
came  before  Lord  Kinloch,  who,  on  the  4th  January 
1859,  pronounced  the  following  Interlocutor : — 

Finds  it  proved  in  point  of  hct,  1st.  That  the  deceased  son  of 
the  Pursuer  was  killed  whilst  working  in  the  Defender's  employ- 
meot  on  or  about  the  12th  day  of  November  1 855 ;  and'that  at  the 
time  of  his  death  he  was  residing  with  the  Pursuer,  his  mother, 
tnd  was  her  chief  support ;  2ndly.  That  the  death  was  caused  by  a 
cylinder  of  nearly  two  tons  in  weight,  which  was  suspended 
perpendicularly,  and  under  which  he  was  working  in  the  course  of 
\m  employment  by  the  Defender,  falling  on  him  and  instantaneously 
killing  him ;  3rdly.  That  the  fall  of  the  cylinder  and  the  consequent 
de&Ui  arose  in  consequence  of  the  Defender  not  having  taken  due 
precaution  to  secure  the  safety  of  the  workmen  employed  by  him 
in  connexion  with  this  cylinder,  and  of  the  apparatus  for  sus- 
pending the  same  being  defective  and  insufficient,  more  particularly 
inasmuch  as  the  hoop  and  bolts  used  as  parts  of  the  said  apparatus 
were  in  the  circumstances  insufficient  for  the  due  suspension  of 
the  cylinder,  and  the  lifting  chain  was  attached  to  the  hoop  in  an 
unskilful  and  insufficient  manner.  In  these  circumstances.  Finds, 
in  point  of  law,  that  the  death  of  the  Pursuer's  son  was  occasioned 
by  the  fault  of  the  Defender,  and  that  the  Defender  is,  in  respect 
thereof,  liable  in  damages  to  the  Pursuer. 

Mr.  Weeras  reclaimed  to  the  Inner  House  (First 
Dimion),  and  by  that  Court  a  judgment  was  pro- 
noonoed  on  the  17th  February  1860,  adhering  to  the 
Lord  Ordinary's  Interlocutor  simpliciter  in  point  of 
iact  and  in  point  of  law. 

This  final  judgment,  with  the  Interlocutor  adhered 
to,  was  brought  under  the  review  of  the  House  by  the 
present  appeal 

Sir  Fitzroy  Kelly  and  Mr.  Anderson  for  the  Ap- 
pellant. The  judgment  of  the  Inner  House  is  not  in 
conformity  with  the  6  Geo.  4.  c.  120.  s.  40,  for  it  fails 
to  specify  the  fects  (a). 

(a)  See  Fleming  v.  Orr,  suprh,  vol.  2,  p.  14,  where  it  was  held 
that  under  the  Judicature  Act,  6  Geo.  4.  c.  120.  s.  40,  the  Court  of 
Renew  is  confined  to  the  facts  found  in  the  Interlocutor  complained 
of,  and  cannot  look  at  the  evidence  by  which  those  facta  are 
sopported. 

Q 


220! 


CASES   IN   THE   HOUSE   OF   LORDS. 


Wbemi 

9, 

Matbivon. 


[The  Lord  Chancellor  :  Whatever  the  Lord 
Ordvnary  found,  the  Inner  House  has  found,  totidem 
verbis,'] 

The  summons  is  irrelevant.  It  does  not  allege  any 
obligation,  nor  any  negligence  on  the  part  of  the 
master.  It  neither  avers  a  duty  nor  an  omission  to 
perform  it.  But  were  this  otherwise,  we  say,  on  the 
merits,  that  by  Scotch  law  a  mother  cannot  maintain 
such  an  action  as  this.  Her  son  was  not  bound  by 
law  to  support  her. 

[The  Lord  Chancellor  :  That  is  a  very  fit 
subject  to  be  considered,  if,  as  you  say,  it  be  not 
settled.] 

In  Greenhorn  v.  Addie  (a),  it  was  held  that  brothers 
could  not  sue  for  a  solatium  unless  they  suffered 
patrimonially,  that  is,  in  a  pecuniary  point  of  view, 
by  the  death  of  their  brother.  The  decision  there  was 
as  to  collaterals,  but  the  principle  would  seem  to  ex- 
tend to  ascendants  and  descendants.  At  common  law 
a  son  is  not  bound  to  support  his  parenta  Accordingly, 
the  other  side  can  produce  no  precedent  to  justify  the 
present  proceeding. 

The  Lord  Advocate  (b)  and  Mr.  Roundell  Palmer 
for  the  Eespondent,  were  told  by  the  House  that  they 
-might  confine  their  arguments  to  the  question  as  to 
the  mother  s  title.  They  maintained  that  by  the  law 
of  Scotland  a  son,  being  of  full  age  and  competent 
ability,  is  bound  to  maintain  his  parent.  They  cited 
Erskine's  Institute  (c),  where  it  is  laid  down  that  the 
obligation  for  maintenance  is  reciprocal  between 
parents  and  children.  The  same  doctrine  is  affirmed 
by  Mr.  Fraser  (d).  This  point  was  not  contested  in 
the  Court  below. 


i 


(a)  17  Sec.  Ser.  860.  {b)  Mr.  MoncriefiP. 

(c)  B.  1.  tit.  6.  8.  67. 

{d)  Personal  and  Domestic  Relations,  vol.  2.  p.  46,  and  see 
authorities  he  cites. 


IfAtnuaoM. 
Lordi 
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The  Lord  Chancellor  : 

I  think  your  Lordships  can  have  no  difficulty  in 
coming  to  the  conclusion  that  there  is  no  ground  for 
ibis  AppeaL 

The  first  objection  raised  is  that  the  Court  of  Session 
do  not  find  in  extenao  the  law  and  facts  which  are 
rdied  upon  by  the  Respondent,  and  that  they  have 
not  complied  with  that  which  is  required  by  the  Act 
of  the  6th  of  George  the  Fourth,  chapter  1 20.  But  they 
find  in  the  clearest  manner  both  the  law  and  the  facts 
in  the  terms  found  by  the  Lord  Ordinary.  They  do 
not  in  their  Interlocutor  repeat  what  the  Lord  Ordmai^ 
had  found,  but  they  refer  to  his  finding,  which  was 
contained  in  a  written  document,  and  they  adopt 
that  as  their  own  I  think  it  is  precisely  the  same  as 
if  they  had  in  express  words  repeated  the  finding  of 
the  Lord  Ordinary. 

Then  the  Appellant  contends  that  the  summons  is 
insufficient,  and  that  the  finding  of  the  Lord  Ordinary 
is  insufficient.  It  seems  to  me  that  there  is  no  ground 
of  objection  to  either  the  one  or  the  other.  With 
regard  to  the  summons,  it  was  observed  in  the  early 
part  of  the  argument  by  a  noble  and  learned  Lord, 
that  there  is  no  warranty  in  such  a  case  as  this^  that 
the  machinery  shall  be  so  complete  that  no  injury 
shall  be  incurred  by  the  workmen ;  but  it  must  be 
alleged  and  shown  that  there  is  negligence  on  the 
part  of  the  employer.  And  for  that  purpose  it  is 
alleged  here,  after  giving  a  description  of  the  machinery, 
that  "  the  gland  or  bolts,  firom  want  of  due  skill  or 
attention  on  the  part  of  the  Defender,  or  some  person 
or  persons  for  whom  he  is  responsible,  were  insuffi- 
cient in  strength  or  construction,  or  were  unskilfully 
applied  to  the  purpose  of  suspending  the  heater,  or,'' 
(that  is,  by  reason  of  the  want  of  reasonable  care  on 
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the  part  of  the  Defender,  or  of  some  person  or  persons 
in  his  employ,)  "  the  chains  were  negligently  or  un- 
skilfully attached  to  the  gland,"  in  consequence  of 
which  the  death  occurred. 

There  is,  therefore,  a  clear  allegation  of  negligence 
on  the  part  of  the  Defender  with  reference  to  insuffi- 
cient strength  or  construction  of  the  gland,  and  its 
being  unskilfully  applied  to  the  purpose  of  sustaining 
the  weight.  To  support  that  allegation  it  would  be 
necessary  not  only  to  show  that  this  machinery  had 
been  insuflBcient,  but  to  show  that  this  deficiency  did 
not  arise  from  any  inherent  secret  defect,  but  that  it 
was  known,  or  might  by  the  exercise  of  due  skill  and 
attention  have  been  known  to  the  Defender,  who  was 
the  employer  of  the  deceased. 

Then  we  come  to  the  finding  of  the  Lord  Ordinary. 
The  charge  here  being  that  there  was  negligence  on 
the  part  of  the  Defender,  the  Lord  Ordinary  finds 
"  That  the  fall  of  the  cylinder  on  William  Mathieson, 
and  his  consequent  death,  arose  in  consequence  of  the 
Defender  not  having  taken  due  precaution  to  secure 
the  safety  of  the  workmen  employed  by  him  in  con- 
nexion with  the  cylinder,  and  of  the  apparatus  for 
suspending  the  same  being  defective  and  insufficient ; 
more  particularly  inasmuch  as  the  hoop  and  bolts 
used  as  parts  of  the  said  apparatus  were  in*  the  cir- 
cumstances insufficient  for  the  due  suspension  of  the 
cylinder,  and  the  lifting  chain  was  attached  to  the 
hoop  in  an  unskilful  and  insufficient  manner." 

My  Lords,  I  say  that  this  is  a  finding  within  the 
terms  of  the  summons.  The  summons  imputed  want 
of  skill  and  want  of  due  attention,  and  insufficiency 
in  the  machinery  arising  from  the  default  of  the 
Defender,  and  that  this  was  the  cause  of  the  death  of 
the  deceased.     We  are  not  in  such  a  case  to  apply 
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any  subtle  rules  of  construction  as  to  what  meaning        wbsim 
may  possibly  be  extracted  from  words  used,  but  we      mathimoh. 
aie  to  give  to  the  words  their  natural  and  reasonable     ^  opmuS.  ^^' 
coDstructiony  and,  reading  the  Interlocutor  in  that 
maimer,  it  appears  to  me  clearly  to  come  within  the 
terms  of  the  summons. 

The  only  point  upon  which  I  have  entertained  any 
doubt  is  with  respect  to  the  liability  of  the  Defender 
to  make  good  this  loss  to  the  mother  of  the  deceased, 
and  that  doubt  arose  from  the  allegation  that  by  the 
law  of  Scotland  there  is  no  legal  obligation  on  the 
part  of  a  child  to  maintain  the  parent.  I  was  a  little 
startled  to  hear  that,  for  I  thougat  the  law  was  other* 
wise.  Even  if  it  had  not  been  so,  there  was  always, 
certainly,  the  imperfect  obligation,  which  would  be 
sufficient  to  raise  an  action  upon  when  it  was  proved 
that  under  that  imperfect  obligation  the  son  actually/' 
was  maintaining  his  mother,  and  was  her  only  support 
at  the  time  of  his  death.  But  it  is  now  proved  by 
the  clearest  authority,  cited  by  the  Lord  Advocate  (to 
which  Mr.  Palmer  thought  it  unnecessary  to  add 
anything,  and  I  perfectly  agree  with  him),  that  by 
the  law  of  Scotland  there  is  a  reciprocal  obligation  on 
the  part  of  the  parent  and  child  to  support  each  other, 
when  there  is  destitution  on  the  one  side  and  ability 
on  the  other.  Therefore,  what  Sir  Fiizroy  Kelly  relied 
upon  fails  him  altogether,  for  here  there  is  proof  of 
legal  obligation,  and  under  this  legal  obligation  this 
son  of  the  age  of  21,  who  was  able  to  maintain  his 
mother,  and  was  maintaining  her,  might  have  been 
compelled  to  do  so  by  process  of  law. 

It  seems  to  me,  therefore,  that  there  is  no  founda- 
tion for  this  appeal  upon  any  of  the  grounds  which 
have  been  taken,  and  that  it  must  be  dismissed  with 
costs. 
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Lord  Brougham  : 

My  Lords,  I  entirely  agree  with  my  noble  and  learned 
friend  in  the  view  that  he  takes  upon  both  the  material 
points  in  the  case,  namely,  upon  the  question  arising 
upon  the  pleadings,  and  upon  the  other  question, 
whether  or  not  this  action  lies.  Upon  the  second 
point  I  had  some  doubt  originally,  and  was  very  glad  to 
have  the  matter  argued  as  it  was  done,  with  his  usual 
ability,  by  the  Lard  Advocate,  It  appears  to  me  to 
be  clearly  established,  not  only  that  in  point  of  fact 
this  son  did  maintain  his  mother,  but  that  in  point  of 
law  he  was  bound  to  maintain  his  mother  in  those 
peculiar  circumstances  to  the  extent  of  his  ability, 
that  ability  amounting  to  sufficient  to  provide  some 
maintenance  for  her.  I  therefore  think  that  there 
was  a  dear  patrimonial  interest.  My  only  doubt  was 
whether  without  patrimonial  interest  such  an  action 
could  be  maintained.  It  is  not  necessary  that  we 
should  now  decide  that  without  that  interest  an  action 
could  be  maintained  The  Court  below  seems  to  have 
had  no  doubt  whatever  upon  this  point.  I  apprehend 
that  it  was  not  very  much  argued  below,  but  that  it 
was  mainly  raised  here  by  the  Counsel  for  the  Appel- 
lant. I  have  no  doubt,  therefore,  that  this  judgment 
is  well  founded,  and  that  the  Appeal  ought  to  be  dis- 
missed with  costs. 


Urd  Cranwortk*t         Lord  CRAN WORTH  : 

My  Lords,  I  am  entirely  of  the  same  opinion.  With 
regard  to  the  liability  of  a  son  to  maintain  a  mother, 
or  rather  the  right  of  a  mother  ailer  the  death  of  a 
son  to  maintain  such  an  action  as  this,  I  think  the 
authorities  quoted  by  the  Lard  Advocate  put  that 
matter  beyond  doubt. 

I  confess  that  in  the  course  of  the  argument  I  had 
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some  doubt  as  to  the  relevancy  of  the  8uminon&  That 
is  the  only  point  upon  which  I  felt  any  hesitation, 
and  I  think  it  right  to  state  that,  however  distressing 
it  might  be  to  this  House  as  the  ultimate  Court  of 
Appeal  to  let  such  a  matter  go  off  upon  a  point  of 
form,  the  facts  having  been  found  which  undoubtedly 
create  a  liability,  yet  I  think  it  would  have  been  our 
daty  to  do  so,  if  we  had  come  to  the  conclusion  that  the 
mmmons  was  not  relevant ;  because  we  cannot  regard 
this  as  analogous  to  the  case  of  disputing  a  question 
of  fact  after  verdict,  for  this  is  the  first  time  that  the 
party  could  make  his  Appeal  upon  such  a  ground. 
I  think  that  looking  at  the  summons,  and  fairly  con- 
struing it,  admitting  that  it  is  very  ungrammatical, 
yet  nevertheless  we  may  say  that  there  is  a  relevant 
ground  of  complaint  stated  "  Which  gland  or  bolts  " 
(now  observe  this  applies  to  every  one  of  the  allega- 
tions that  follow)  "  from  want  of  due  skill  or  attention 
on  the  part  of  the  Defender,  or  some  person  or  persons 
for  whom  he  is  responsible,  were  insufficient  in  strength 
or  construction,  or  were  unskilfully  applied  to  the  pur- 
pose of  suspending  the  heater."  Mr.  Anderson  seemed 
to  admit  that  it  was  a  reasonable  construction  to 
apply  those  words,  imputing  want  of  due  skill  and 
attention,  to  that  second  proposition,  but  he  contended 
that  it  was  not  applicable  to  the  third,  because  it  goes 
on  **or  the  chains  were  negligently  or  unskilfully 
attached  to  the  gland."'  Now,  it  must  be  observed 
tiiat  that  clause  is  quite  ungrammatical,  and  I  think 
the  only  fair  way  of  construing  it  is,  that  having  first 
applied  the  allegation  of  want  of  due  skill  or  attention 
on  the  pai-t  of  the  Defender  to  the  gland  or  bolts  to 
which  the  first  two  propositions  in  the  summons  relate,  it 
then  takes  the  third,  viz.,  "the  chains,"  and  I  think  you 
must  read  that  in  the  same  way  as  the  others, "  or  the 
chains  from  want  of  due  care  or  attention  on  the  part 
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of  the  Defender  were  negligently  and  unskilfully  at- 
tached to  the  gland."  It  is  ungrammatical  no  doubt^ 
but  it  seems  to  me  that  this  is  the  £stir  and  reasonable 
construction. 


Lord 
ooHUon, 


Lord  Wensleydale  : 

My  Lords,  I  agree  with  my  noble  and  learned 
friends  who  have  preceded  me.  I  felt  considerable 
doubt  at  one  time  with  respect  to  the .  construction 
of  the  summons  as  to  whether  the  last  alternative  put 
in  the  summons  was  properly  alleged,  but  I  certainly 
think  that  the  part  of  the  Interlocutor  depending 
upon  that  last  alternative  must  be  understood  accord- 
ing to  its  true  construction  as  resting  entirely  upon 
the  preceding  allegation,  of  the  Defender  not  having 
taken  due  precaution  to  secure  the  safety  of  the 
workmen  employed  by  him  in  connexion  with  the 
cylinder.  The  Interlocutor  is  not  very  grammatically 
expressed,  but  I  take  the  meaning  to  be  that  the 
accident  arose  in  consequence  of  the  Defender  not 
having  taken  the  precaution  to  secure  the  safety  of 
the  workmen  employed.  And  if  that  is  proved,  he  is 
responsible  according  to  cases  decided  in  your  Lord- 
ships* House,  particularly  the  last  case,  which  was 
decided  some  months  ago,  the  case  of  the  Bartonshill 
Colliery,  where  the  matter  was  fully  considered,  and 
an  elaborate  and  very  proper  judgment  was  pronounced 
by  my  noble  and  learned  friend  Lord  CranwoiiL 
Now,  reading  that  final  Interlocutor  according  to  the 
reasonable  construction,  and  looking  at  what  the  inten- 
tion of  the  Lord  Ordinary  was,  I  take  it  to  be  clear 
that  he  meant  only  to  make  the  Defender  responsible 
for  what  he  was  responsible  for  in  point  of  law,  namely, 
thedefect  on  his  part  in  not  providing  goodandsufEcient 
apparatus,  and  in  not  seeing  to  its  being  properly  used. 
I  think  that  is  to  be  considered  as  pervading   the 
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whole  of  the  finding  of  &cts  in  the  Interlocutor,  and 

that  it  does  not  mean  to  rest  upon  anything  done 

or  omitted  to  be  done  by  the  workmen  themselves.      ^I^^S^* 

I  take  it  to  be  perfectly  dear  that  in  these  cases  there 

is  no  warranty.    All  that  the  master  is  bound  to  do  is 

to  provide  machinery  fit  and  proper  for  the  work,  and 

to  take  care  to  have  it  superintended  by  himself  or 

his  workmen  in  a  fit  and  proper  manner.     I  think  it 

is  clear  that  this  judgment  was  pronounced  solely  upon 

the  ground  of  negligence  on  the  part  of  the  Defender. 

Therefore  upon  that  point  I  think  the  judgment  is 

Tight 

With  respect  to  the  rest  of  the  case,  I  take  it  to  be 
clear  that  there  is  a  remedy  in  this  case  by  the  mother 
for  the  death  of  her  son,  who  was  bound  to  support  her 
if  he  could,  and  who  it  is  clear  had  the  means  of  doing 
so.  Therefore  I  agree  with  my  noble  and  learned 
friends  in  thinking  that  the  Interlocutor  ought  to  be 
affirmed. 

Lord  KiKGSDOWN  :  Lord  Ki 

My  Lords,  I  entirely  agree.  I  cannot  say  that  I  have 
myself  entertained  any  doubt  upon  any  part  of  the 
case  from  the  beginning  to  the  end  of  it. 

hterlocuiars  appealed  against  ajffirmed,  and  Appeal  ^ 
dismissed  with  Costs. 

J.  F.  Elmslie — Deans  &  Rogeixs. 


228 


CASES   IN   THE   HOUSE   OF   LORDS. 


MAGISTRATES  OF  DUNDEE, 
PRESBYTERY  OF  DUNDEE,  . 


Appellants. 
Respondents  (a). 


1861. 
Ju»e  WK  9U<. 
2Ath,  '2itk,  Vrth. 


Charity  Trust — Hospital — Ministers^  Stipend, — 1.  In  the 
14th  century  a  hospital  was  founded  at  Dundee  bj  James 
de  Lyndsay,  who  granted  it  to  the  Trinity  Friars,  by  the 
tenure  of  frankalmoigne.  The  grant  was  afterwards 
confirmed  by  Robert  the  3rd,  ad  sustentationem  fratrum 
et  infirmorum,  senium,  et  cegrotantium  ibidem. 

2.  At  the  Reformation  the  hospital  and  property  of  the 
Trinity  Friars  came  into  the  hands  of  the  Town  Corpo- 
ration. 

3.  Subsequently  to  this  acquisition,  the  Town  Corpora- 
tion received  from  Queen  Mary  a  charter  granting  the 
revenues  of  the  Grey  Friars,  of  the  Black  Friars,  of 
the  Grey  Sisters,  and  of  all  chaplaincies,  altarages,  and 
prebends  within  the  burgh  of  Dundee.  The  general 
words  of  incorporation  would  seem  to  comprehend  the 
property  of  all  the  former  ecclesiastical  bodies  in  the 
burgh ;  and  from  thenceforth  the  whole  was  conglome- 
rated under  the  title  of  "  the  Hospital,"  managed  by 
"  the  Master;" — the  grant  of  Queen  Mary  being  regarded 
as  an  augmentation  of  the  hospital  property,  with  a  new 
trust  superadded. 

4.  The  charter  created  a  new  trust  in  favour  of  the 
ministers  of  religion  in  Dundee,  substituting  for  the 
Romish  clergy  the  Presbyterian  pastors. 

5.  The  contemporaneous  accounts  and  other  evidence  showed 
that  annual  payments  had  been  regularly  made  by  *^  the 
Master  "  to  the  ministers  of  religion  in  the  burgh  from 
the  property  of  the  old  hospital,  and  from  the  property 
granted  by  the  Queen,  indiscriminately. 

(a)  This  case  is  reported  with  extra  copiousness  in  the  Sec 
Ser.  of  the  Court  of  Session  Cases,  vol.  20,  p.  849. 
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Held  (agreeing  with  the  Court  of  Session),  that  the  pro-  ^""SSHtl^ ' 
Tiding  of  stipends  for  the  ministers  is  one  of  the  express  pusbtiut  < 
trusts  on  which  the  town  holds  the  trust  property. 

Held  (agreeing  with  the  Court  of  Session),  that  purchases 
bj  means  of  the  trust  funds  were,  in  the  absence  of  any 
express  declaration  to  the  contrary,  to  be  considered  as 
augmentations  of  the  trust  property. 

Held  (agreeing  with  the  Court  of  Session),  that  the  old 
hospital  was  to  be  considered  as  affected  by  the  same 
tmsts  as  those  under  which  Queen  Mary's  lands  were 
held  (a). 

Held  (disagreeing  with  the  Court  of  Session),  that  certain 
property  in  the  pleadings  mentioned,  called  ''Monor- 
gan*a  crofi  **  was  given  for  the  yearly  maintenance  of  the 
aged  and  impotent  people  of  Dundee,  and,  consequently, 
was  not  applicable  to  the  support  of  the  ministers  afore- 
said. 

Teoe  suiDinons  was  raised  by  the  Presbytery  on 
the  19th  November  1851,  conduding  as  against  the 
Magistrates  as  foUows  : — 

That  the  fiinds  and  property  held  by  the  burgh  of  Dundee 
imder  a  charter  of  Queen  Maiy  dated  15th  April  1567«  and  com- 
nxnly  known  as  the  "  Hospital  Fund,"  were  applicable  to  the 
instentaiion  of  the  ministers  of  the  Word  of  God,  and  the  support 
and  maintenance  of  the  clergy  of  the  Established  Church  of  Scot- 
and  within  the  burgh  of  Dundee ;  and  that  it  ought  to  be  declared 
that  the  Magistrates,  as  holders  and  administrators  of  the  said 
fbnd,  were  bound  out  of  the  revenues  thence  arising  to  provide 
fluitable  and  adequate  stipends  to  the  ministers  of  the  Established 
Chtuch  within  the  said  burgh,  6ther  than  the  rector  or  first 
minuter  thereof  who  was  otherwise  provided  for. 

What  is  called  the  Hospital  Fund  of  Dundee, 
though  administered  by  the  Magistrates,  is  distinct 
from  the  ordinaiy  burgal  property.      The   hospital 

(a)  Lord  Chelmaford,  after  a  most  elaborate  examination  of  the 
eridence,  dissented  Irom  certain  parts  of  the  reasoning  on  which 
the  m^oritj  of  the  Law  Peers  (Lords  Brougham  and  Cranworth) 
proceeded.  His  Lordship,  however,  said  that ''  th6  practical  result 
of  adopting  his  view  would  have  but  a  small  bearing  upon  the 
rights  which  had  been  established  by  the  ministers  of  Dundee." 
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^^^SSim  ^'  ^"^^  yields  a  revenue  of  about  1,800Z.  a  year,  arising 
from  rents,  feu  duties,  ground  annuals,  and  interests 
of  money. 

The  Magistrates  resisted  the  demand  of  the  Presby- 
tery. 

The  Second  Division  of  the  Court  of  Session  made 
a  remit  to  Mr.  Cosmo  Innes,  Advocate,  "  to  examine 
"  the  documents  and  books  in  process ;  to  receive  any 
"  written  statements  or  explanations  by  the  parties ; 
"  and  to  hear  them  thereon,  and  thereafter  to  repoi-t, 
"  1st,  what  properties  or  funds  were  conveyed  to 
"  the  Magistrates  by  Queen  Mary's  grant ;  2ndly, 
"  what  properties  and  funds  at  present  belong  to  the 
"  hospital ;  3rdly,  the  amoiuit  of  the  past  and  present 
"  revenue  under  Queen  Mary's  grant,  and  of  the  funds 
"  and  properties  known  as  the  hospital  fund;  and 
"  the  amount  of  the  past  and  present  stipends  paid 
"  to  the  clergy  by  the  Town  Council/'  &c. 

Mr.  Innes  having  made  his  report,  the  Second 
Division  of  the  Court  of  Session  on  the  18th  July 
1856  pronounced  the  following  Interlocutor,  which 
goes  into  the  whole  merits  of  the  case : — 

The  Lords,  having  heard  parties'  procurators,  and  advised  the 
cause,  with  the  report  of  Mr.  Innes,  find  that  the  objection  stated 
in  the  first  plea  in  law  for  the  Defenders,  viz. — that  the  Pursuers 
have  not  a  sufficient  title  to  pursue  the  present  action,  was  not 
insisted  in  at  the  last  debate  before  the  Court,  and  is  in  itself 
f^roundless ;  therefore  repel  the  same.  Find  that  it  was  distinctly 
admitted  at  the  bar  that  a  grant  by  royal  charter  was  made  by 
Queen  Mary  in  favour  of  the  town  of  Dundee  of  the  date  libelled, 
and  in  terms  set  forth  on  record ;  and  further,  find  that  the  execu- 
tion and  tenor  of  that  grant  are  sufficiently  instructed  by  competent 
and  legal  evidence. 

Find  that  by  that  charter  a  trust  was  validly  and  effectually 
constituted  in  the  town  of  Dundee  and  its  administrators,  in  order 
to  execute  the  purposes  of  the  grant. 

Find  that  this  grant  was  confirmed,  and  ratified,  and  enlarged 
on  different  occasions,  by  royal  charters. 

Find  that  this  trust  has  never  been  altered  or  modified  by  any 
subsequent  royal  grant,  or  by  any  competent  authority. 
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Fmd  thftt  the  objects  of  tHe  grant  are  set  forth  in  the  said  charter 
bf  Her  Mi^jesty  Queen  Mary  in  the  followinf;^  terms : — *'  Quia  nos 
impensius  mnnua  nostrum  erga  divinum  servitium  perpendentes, 
ac  pro  ardenti  zelo  quern  ob  intertenendam  politiam  et  sequam 
oidinem  inter  subditos  nostros,  precipue  vero  infra  burgum  nostrum 
de  Dondecy  prssservandum  habemus;  considerantes  itaque  nos 
ex  officii  tenore  munus  erga  Deum  complecti  debere,  cujus  pro- 
fidentia  regimini  hujus  regni  prseponimur ;  sicque  nobis  ex  officio 
iDcambere  omni  honesto  modo  pro  ministris  verbi  Dei  providere ; 
etquod  hospitalia  paupenbus  mutilatis  et  miseris  personiSjOrphanis, 
el  parentibus  destitutis  infantibus  infra  dictum  nostrum  burgum 
praoerrentur ;  post  nostram  perfectam  setatem,  cum  avisamento 
secnticonsiliinostri,  ordinamub,  concedimub,  Di8PONiMUB,ac 
pit)  nobis  et  successoribus  nostris,  pro  perpetuo  con  firm  am  us, 
pnedilectis  nostris  praeposito,  ballivis,  considibus,  et  communitati 
dicti  nostri  burgi  de  Dundee  ac  ipsorum  successoribus  in  per- 
petomn,  onmes  et  singulas  terras,  tenementa,  domus,  sedificia, 
eedesias,  capellas,  hortos,  pomeria,  toftas,  croftas,  annuos  redditus, 
fractus,  diyorias,  proficua,  emolumenta,  lie  dele  silver,  obitus, 
annirersaria  qusecunque  [quae]  quoyismodo  pertinuerunt  aut 
pertinere  dinoscuntur  ad  quascunque  capellanias,  altaragia,  pre- 
bendarias  in  quacunque  eoclesia,  capella,  aut  coUegio  infra  libertatem 
dicti  nostri  burgi  de  Dundee  fundata  seu  fundatas,  per  quemcun- 
^e  patronum  in  quarum  possessione  capellani  et  prebendarii 
eamndem  faerunt,  ubicunque  prsefotse  domus,  tenementa,  aedificia, 
pameria,  horti,  annui  redditus,  anniversaria,  fructus,  proventus,  et 
emolumenta  jaoent  aut  prius  levata  fuerunt  respective  cum  mane- 
neram  [locis]  pomeriis,  terris,  annuis  redditibus,  emolumentis, 
diroixis  quibuscunque  [quae]  Fratribus  Dominicalibus  seu  Praedica- 
toribusy  Minonbus  seu  Franciscanis  et  Monialibus,  vulgo  gray 
msteris  dicti  nostri  burgi  de  Dundee  perprius  pertinuerunt ;  unacum 
omnibus  et  singulis  terris,  domibus,  tenementisque  jacentibns 
io&a  dictum  nostrum  burgum  ac  libertatem  ejusdem  cum  omnibus 
annuis  redditibus  de  quacunque  domo,  terris,  aut  tenemento  infra 
dictum  nostrum  burgum  levandis,  datis,  donatis,  et  fundatis 
^nibascnnque  capellaniis,  altaragiis,  ecclesiis,  mortuariis,  aut  anni- 
Tenariis  ubicunque  sint  infra  regnum  nostrum :  Ac  etiam  cum 
omnibus  et  singulis  annuis  redditibus  et  aliis  divoriis  solitis,  aut 
qasp  per  quamcunque  ecclesiam  extra  dictum  nostrum  burgum  a 
pnpposito  et  ballivis  ejusdem  de  communi  redditu  ejusdem  pro 
sufiagiis  celebrandis  demandari  poterint,  cum  pertinentiis.  Ac 
etiam  cum  avisamento  praescripto,  unimus  et  incorporamus 
omnes  et  singulas  terras,  tenementa,  domus,  aedificia,  ecclesias, 
cemeteria,  capellas,  pomeria,  hortos,  croftas,  annuos  redditus, 
frnctus,  divorias,  proficua,  emolumenta,  firmas,  obitus,  anniversaria, 
Fratrum  et  [Monialium]  loca,  hortos  eorundem,  cum  suis  perti- 
nentiis, in  unum  corpus  in  posterum  appellandum  fundatio 
yosTRA  MiNisTRRii  ET  H08PITALITATI8  de  Dundee."    And, 
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Find  tliat  to  this  fouDdation  an  important  addition  was  made  bj 
the  charter  issued  by  King  James  VI.,  on  16th  January  1601, 
granting  the  whole  vicarage  property  for  the  purposes  of  the 
foundation  in  the  following  terms  : — "  Igritur  ex  certa  nostra 
scientia  et  motu  proprio,  pro  sustentatione  Ministrorum  Evangelii 
et  custodia  Hospitalitatis  pauperibus  et  miseris  personis  infra 
dictum  burgum,  dedimus,  concessimus,  et  disposuimus,  teno- 
reque  presentis  carte  nostre  damus,  concedimus,  et  disponimus 
predictis  preposito,  ballivis,  consuhbus,  et  communitati  prefati 
burgi  de  Dundie,  et  eorum  successoribus  imperpetuum,  totam  et 
integram  prefatam  vicariam  ecclesie  et  parochie  de  Dundie,  cum 
omnibus  et  singuhs  decimis,  fructibus,  redditibus,  proficuis,  et 
emolumentis  quibuscunque  ad  dictam  vicariam  pertinentibus, 
intromittendam,  levandam,  et  recipiendam,  per  prefatos  prepositum, 
ballivos,  consules,  communitatem,  et  eorum  successores,  suosque 
factores  et  camerarios,  de  croppa  et  anno  Domini  millesimo  et 
sexcentesimo ;  et  similiter,  annuatim  et  terminatim  omnibus  tem- 
porihus  futuris,  et  applicandam  pro  sustentatione  ministrorum 
curam  dicti  burgi  de  Dundie  gerentium,  et  intertenimento 
pauperum  infra  Hospitalitatem  ejusdem  residentium." 

Find  that  no  relevant  facts  have  been  averred  sufficient  to 
support  the  third  plea  in  law  stated  by  the  Defenders. 

Find  that  no  facts  have  been  averred  sufficient  to  support  the 
fourth  plea  in  law,  if  stated  to  the  extent  of  excluding  any  power 
on  the  part  of  the  Court  to  enforce  the  conditions  of  the  trust. 

Find  that  in  the  circumstances  stated  and  proved  as  to  the 
stipends  previously  paid  to  the  ministers  of  Dundee,  other  than 
the  first  minister,  who  is  provided  for  out  of  the  teinds,  and  as  to 
the  stipends  now  paid  to  them,  a  case  has  been  put  on  record 
sufficient  to  warrant  the  interference  of  the  Court,  if  the  ministers 
of  Dundee  have  a  claim  which  can  be  enforced  in  a  Court  of  law 
against  funds  belonging  to  the  foundation. 

Find  that  according  to  the  sound  construction  of  the  said  grant 
the  funds  and  property  held  and  enjoyed  by  the  burgh  of  Dundee 
under  and  in  virtue  of  the  charter  granted  by  Queen  Mary,  bearing 
date  15th  April  1567,  and  subsequent  charters  and  acts  of  ratifi- 
cation confirming  the  same,  now  commonly  known  as  the  Hospital 
Fimd,  are,  by  the  terms  of  the  trust  so  created,  to  be  applied  to 
the  sustentation  of  the  ministry  of  the  Word  of  God,  and  the 
support  and  maintenance  of  the  clergy  of  the  Established  Church 
of  Scotland  within  the  burgh  of  Dundee. 

Find  that  until  the  amount  of  the  funds  belonging  to  the 
foundation  is  ascertained,  it  would  be  premature  to  decide  whether 
the  ministers  of  Dundee  (other  than  the  first  minister)  have  a 
preferable  claim  on  the  same  to  the  extent  of  obtaining  suitable 
stipends  therefrom,  but  with  this  explanation. 

Find  that  the  funds  of  the  foundation  are  to  be  applied  in  pro- 
viding adequate  stipends  to  the  said  ministers,  so  &r  as  not 
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otbenrise  provided  for  them ;  and  that  the  Defenders,  in  the  due 
execution  of  the  trust  committed  to  them,  are  under  obligation  to 
ftppljthe  same  accordingly,  in  so  far  as  the  same  are  not  exhausted, 
19  is  ftverred,  hj  the  payments  already  made  to  such  ministers,  or 
in  so  ^  as  it  can  be  made  out  that  the  same  are  not  exhausted 
by  other  and  legal  application  to  another  purpose  of  the  trust, — 
Rserring  for  after  consideration  any  questions  which  may  be  raised 
IS  to  the  special  conditions  on  whic^h  the  cures  of  any  of  these 
mmstera  may  have  been  created,  or  the  limitations,  if  any,  of  the 
claims  of  the  ministers  serving  the  same,  or  any  of  them,  to  stipend 
oat  of  particular  funds  as  their  only  source  of  payment.  And  in 
legvd  to  the  defence  stated  in  the  fifth  plea  in  law  for  the  Defen- 
ders, Til. : — ^That  "  the  ministers  of  Dundee  being  now  in  receipt 
from  the  hospital  of  sums  which  exhaust  the  revenue  derived 
under  the  charter  founded  on  by  the  Pursuers,  as  far  as  known  or 
traceable,  have  no  farther  claim  on  the  hospital  funds,"  before 
farther  answer,  renew  the  remit  to  Mr.  Cosmo  Innes,  that  he  may 
make  a  further  report  on  aU  the  points  mentioned  in  the  former 
remit  to  him,  with  full  powers  to  prosecute  the  inquiries  pointed 
at  in  his  former  report,  which,  for  the  reasons  therein  stated,  he 
did  not  follow  out ;  and  also  to  call  for  and  examine  into  the  titles 
to,  and  acquisition  of  the  lands  mentioned  in  his  former  remit,  to 
which  the  town  appears  to  have  no  title ;  and  also  of  any  other 
lands  which,  in  the  course  of  the  inquiry,  he  may  have  reason  to 
think  have  been  acquired  under  the  authority  of  the  grant  of 
Queen  Mary  and  subsequent  charters ;  and  further,  with  the  aid 
of  an  accountant  as  after  mentioned,  to  examine  the  whole  accounts 
of  the  hospital  and  of  the  burgh  funds,  in  order  to  ascertain  and 
tnce  the  accumulations  of  the  hospital  funds,  and  payments  or 
pmftbaaes  made  out  of  the  same,  with  reference  to  the  inquiries 
directed  by  this  and  the  former  remit ;  and  further,  to  inquire  into 
ind  report  to  what  purposes  the  surplus  funds,  if  any,  were 
employed,  before  the  general  large  increase  in  particular  years  to 
those  who  are  denominated  paupers,  or  receive  aid  as  such,  as 
ezlubited  in  the  table  given  by  Mr.  Innes  at  p.  18  of  his  report, 
and  in  subsequent  years,  if  any  such  increase  took  place,  so  as  to 
show  how  the  managers  were  able  to  make  such  large  additions 
to  such  payments  in  the  years  1818,  and  in  particular  years  there- 
after, and  what  funds  remained  in  the  hands  of  the  hospital 
master  thereafter,  and  to  what  purposes  the  same  were  applied : 
and  whether,  at  any  period,  any  sums  were  paid  out  of  the  funds 
of  the  foundation  to  the  Town  Council  of  Dundee,  or  towards  any 
burghal  object,  and  whether  such  payments,  if  any,  have  been 
repaid :  and  further,  to  exhibit  separately  the  rental  which  he  may 
come  to  be  satisfied  is  the  proper  annual  income  derived  from 
properties  acquired  under  the  grant  or  purchased  in  the  adminis- 
timtion  of  the  foundation,  and  also  in  a  separate  column,  the 
income  from  properties  left  generally  to  the  hospital  in  any  sub- 
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sequent  grants,  and  especially  the  inccmie  from  properties  left 
specially  for  the  poor,  without  any  notice  of  the  hospital,  so  as  to 
show  what  funds  are  specislly  applicable  to  the  maintenance  of 
the  poor  separate  from  the  funds  and  income  of  the  foundation 
proper,  in  so  far  as  the  two  can  be  satisfactorily  distingruished : 
Further,  to  inquire  into  and  satisfy  himself,  so  far  as  is  necessary, 
as  to  the  circumstances  and  conditions  of  the  persons  now  receiviof^ 
aid  from  the  hospital,  calling  for  the  lists  of  such  persons,  and  to 
report  how  many  receive  relief,  and  of  such,  how  many  fall  within 
the  description  of  the  poor  contained  in  the  royal  grants,  and 
how  and  in  what  manner  they  are  put  on  the  roll  of  pensioners, 
whether  by  minute  of  council,  or  in  what  other  manner:  and 
whether  any,  or  what  portion  of  the  funds  have  been  paid  to  the 
parochial  board  or  their  predecessors  for  the  ordinaiy  poor  of  the 
burgh;  and  further,  to  inquire  into  and  report  to  what  other 
purposes,  if  any,  the  funds  of  the  hospital  are  applied,  and  what 
is  the  annual  expense  of  management  of  the  hospital,  and  how 
the  same  is  charged  ;  whether  generally  against  the  whole  funds 
as  massed  together ;  and  specially  to  report  what  annual  expense 
is  stated  for  or  would  be  applicable  to  the  property  called  Monor- 
gan's  croft ;  and  further,  to  inquire  into  and  report  on  any 
matters  stated  by  the  parties  to  him,  as  important  in  their  opinion, 
and  which  he  may  consider  as  material ;  and  in  order  to  complete 
and  bring  out  the  investigations  now  and  previously  directed, 
remit  to  Mr.  George  A.  Jamieson,  to  act  as  accountant  under  and 
in  aid  of  Mr.  Innes,  and  to  make  a  full  examination  of  all  accounts, 
minutes,  and  other  documents,  in  order  to  exhaust  the  whole 
matters  specified  in  this  and  the  former  remit.  Of  new,  grant 
conunission  to  Mr.  Innes,  and  diligence  against  havers,  in  terms 
of  the  former  remit;  and  with  general  authority  to  Mr.  Innes  and 
the  accountant  to  inquire  and  report  in  terms  of  the  concluding 
part  of  the  former  remit.  Further,  find  the  Pursuers  entitled  to 
one-half  of  the  taxed  amount  of  the  expenses  of  the  discussions 
beibre  the  Lord  Ordinary  and  in  the  Inner  House,  after  the  date 
of  closing  the  record,  up  to  this  date, — reser\'ing  all  other  questions 
of  expenses. 

Under  the  remit  contained  in  this  Interlocutor 
Mr.  Innes  made  a  second  report,  and  Mr.  Jamieson 
an  interim  report.  To  these  the  Appellants  lodged 
objections,  which  the  Respondents  answered  ;  and  the 
cause  coming  again  before  the  Second  Division,  that 
Court,  on  the  iSth  March  1858,  pronounced  the  follow- 
ing Interlocutor : — 

The  Lords  having  heard  parties'  procurators  at  great  length  on 
the  interim  reports  by  Mr.  Innes,  and  that  of  the  accountant 
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leting  along  with  him ;  and  no  further  evidence  being  offered  on 
eiUier  fide.  Find  that  the  claim  of  the  ministers  of  Dundee  (other 
tfatfi  the  fixst  minister)  to  have  suitable  and  adequate  stipends 
prorided  for  them  out  of  the  funds  and  estate  of  the  foundation, 
abeadj  sustained  by  the  Interlocutor  of  18th  July  1856,  is  one  of 
the  primary  daims  on  the  foundation,  and  that  no  application  of 
the  said  funds  and  estate  has  been  condescended  on  by  the 
Defenders  which  can  be  aUowed  to  encroach  on  the  same,  to 
the  dfeet  of  diminishing  the  annual  proceeds  of  the  same»  in 
competition  with  the  said  claim  for  suitable  and  adequate 
stipeods,  hereby  dedared  to  be  a  primary  purpose  of  the  found- 
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(2.)  Find  that  the  purchases  and  investments  made  by  the 
hospital  managers  in  the  course  of  the  period  which  has  elapsed 
anoe  the  date  of  Queen  Maiy's  grant  have  been  consolidated  with 
the  original  estate  of  the  foundation,  under  the  teims  of  the  trust 
thereby  created,  and  form  part  of  the  common  estate  belonging  to 
the  isme,  applicable  to  the  purposes  of  the  foundation. 

(3.)  Find  that  property  or  funds  bequeathed  or  mortified  to 
"tiie  hospital  *'  generally,  or  to  the  hospital  and  eleemosynary  of 
Dundee,  and  without  any  special  limitation  of  purpose,  belong  to 
and  fom  pert  of  the  estate  of  the  foundation,  and  are  applicable 
generally  to  the  purposes  of  the  same. 

(4.)  Fmd  that  the  Defenders  have  referred  to  no  separate  title 
to  the  old  hospital  and  its  property,  and  have  not  been  able  to 
show  in  what  way,  or  when,  they  acquired  any  right  to  the  same ; 
and  that  the  management  of  the  same  having  been  assumed  by 
tiie  Town  Council  after  the  abolition  of  the  Papal  establishment, 
which  had  previously  administered  it,  the  same  fell  within  the 
scope  of  ^e  general  terms  of  Queen  Mary's  grant,  and  became 
pait  thereof,  and  has  been  so  administered  and  managed  since 
1567. 

(5.)  Fmd  that  the  ground  called  Monorgan's  croft  was  purchased 
out  of  the  accumulations  and  savings  of  the  general  funds  of  the 
hospital,  and  belongs  to  the  foundation. 

Bnt  find  that  the  hospital  at  different  times  received  the  whole 
legacy  left  by  Robert  Johnston  of  London,  amounting  to  1,0002 
sterhng,  to  be  employed  by  the  Provost  and  Bailies  of  Dundee  in 
the  **  yeariy  maintenance  of  the  aged  and  impotent  people  "  of  the 
said  town,  and  that  the  annual  interest  of  1,000/.  must  be  held 
applicable  to  that  purpose  in  framing  a  final  state  of  accounts ; 
and  that,  aa  to  past  administration,  as  the  interest  of  that  sum 
was  to  be  strictly  so  appropriated,  it  must  be  held  that  it  was 
foltj  accounted  for  by  the  charities  to  which  the  funds  generally 
of  the  foundation  were  applied. 

(6.)  Find  that  the  ground  called  the  Howff  belonged  to  and 
fell  under  the  foundation  trust,  and  direct  the  accountant  to 
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exhibit  what  difference  in  the  final  aocoant  the  repayment  of  tlie 
sum  employed  out  of  the  hospital  funds  to  obtain  a  new  cemetery 
would  ultimately  make. 

(7.)  Find  that  any  sums  which  may  be  shown  to  have  been 
received  under  the  will  of  Sir  T.  Moodie,  or  of  the  Reverend  James 
Paton,  and  which  hitherto  have  been  applied  indiscriminately 
along  with  the  general  funds  of  the  foundation,  are  to  be  taken 
in  the  ftitxure  administration  to.  be  debts  due  by  the  hospital,  the 
interest  of  which  is  to  be  accounted  for  and  apphed  to  the  objects 
of  the  said  bequests, — the  interest  for  the  past  having  been  folly 
accounted  for  in  the  relief  of  the  poor :  and  further,  find  that  in 
regard  to  such  funds  held  by  the  hospital  specially  for  the  poor 
they  are  to  be  taken  to  relieve  fro  tanto  the  general  funds  of  the 
foundation,  to  the  effect  of  thereby  leaifing  an  ampler  income  for 
the  fulfilment  of  the  other  purpoae  of  the  trust. 

(8.)  Find  that  the  views  taken  by  Mr.  Jamieson,  in  framing  the 
accounts  for  the  period  to  which  his  report  specially  apphes,  are 
correct,  so  &r  as  relates  to  tbe  savings  and  accumulations  from 
the  hospital  funds,  and  to  the  charges  applicable  to  capital  and 
revenue,  and  to  the  results  stated  by  the  accountant :  Bepel  the 
whole  olifjections  stated  by  the  Defenders  in  their  note  of  objections 
to  the  accountant*?  report,  and  approve  of  the  said  report :  Of 
new,  remit  to  Mr.  Innes  and  the  accountant  to  complete  a  final 
report,  in  terms  of  the  remit  contained  in  the  Interlocutor  of  18th 
July  1856,  and  of  the  foregoing  findings,  so  tiiat  the  Court  may 
have  an  adjusted  account  of  the  whole  income  of  the  foundation 
applicable  to  the  purposes  of  the  trust,  and  exhibit  the  funds 
out  of  which  the  obligations  imposed  on  the  Defenders  by  the 
original  trust,  and  embodied  in  the  findings  of  the  Court,  may 
foe  discharged. 

Find  the  Pursuers  entitled  to  the  whole  expenses  incurred  by 
them  since  the  closing  of  the  record,  and  allow  an  account  to  be 
given  in,  and  remit  the  same  to  be  now  taxed  by  the  auditor,  that 
interim  decree  may  issue  for  the  same. 

Find  the  Defenders  in  the  first  instance  liable  in  two-thirds  of 
the  accountant's  fee,  and  of  the  fee  to  Mr.  Innes,  which  the  Lords 
Bx  at  400  guineas,  and  decern  ad  interim,  and  reserve  all  other 
questions  of  expenses. 

Against  these  Interlocutors,  the  Magistrates  appealed 
to  the  House ;  and  the  case  came  on  for  hearing  on 
the  18th  June  1861,  Lord  Chancellor  Campbell  occupy- 
ing the  woolsack.  It  was  continued  till  Friday,  the 
21st,  his  Lordship  still  presiding.  It  was  adjourned 
till   Monday,  the   24th.     On  Sunday,  the   23rd,  the 
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Lord  Chaaoellor  died*    The  subsequent  argumeDt  on    HMDnATw  w 
the  25th  and  27ih  Jane  was  before  Lord  Bnyughaw,    p, 
Lord  Oranwarth,  and  Lord  Chelmsford. 

The  AUamey^eneral  (a)  and  Mr.  RouTiddl  Pal- 
mer were  of  Connsel  for  the  Magistratea 

Mr.  Bolt  and  Sir  Hugh  Cairns  for  the  Presbytery. 

The  fidlowing  opinions  were  delivered  by  the  Law 
Peers, 

Lord  CrANWOBTH  :  Lor4  Crmiwortk't 

My  Lords,  the  ground  on  which  the  Appellants 
complam  of  the  first  Literlocator  is,  that  it  puts  a 
mosg  constmction  on  Queen  Mary's  charter,  that  it 
treats  that  instrument  as  haying  created  a  valid  trust 
in  favour  of  the  ministers  of  Dundee,  whereas  no  such 
trust  was  created.  But  I  am  clearly  of  opinion  that  a 
trust  in  fiavour  of  the  ministers  was  created. 

The  charter  has  been  so  often  stated  at  length  in 
the  ooaxse  of  the  argument  at  the  bar  that  I  do  not 
thmk  it  neoessaiy  to  repeat  its  oontenta  It  is  enough 
to  say  the  grant  of  the  ecclesiastical  property,  which 
it  makes  to  the  town,  is  prefisu^  by  a  recital  stating 
as  the  motive  for  the  grant  that  the  Queen,  to  whom 
the  role  of  the  kingdom  by  God's  providence  had  been 
e&tnisted,  was  bound  by  her  duty  towards  Ood  to 
provide  by  all  honest  means  for  the  ministers  of  His 
Word,  and  to  keep  up  hospitals  for  the  poor,  the 
maxmed,  and  the  destitute,  and,  therefore,  She,  with 
the  advice  of  Her  Privy  Ciounci],  granted  to  the  Pro- 
vost, fiailies,  and  Council  of  Dundee  the  ecclesiastical 
property  therein  described,  and  which  had  formerly 
belonged  to  certain  ecclesiastical  establishments  in 
the  town.  Now  unless  this  recital  of  the  motive  for 
the  grant  be  understood  as  intended  to  impose  on  the 
grantees  the  duty  of  applying  the  property  granted  in 
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sucli  a  mode  as  sliall  discharge  the  obligations  of  the 
Queen  making  the  grant,  the  recital  would  have  been 
useless.  It  is  plain  that  the  intention  was  to  make 
the  grant  in  order  that  thereby  a  very  solemn  duty 
imposed  on  the  grantees  might  be  folfilled. 

This  would,   I  think,  have  been   the  reasonable 
interpretation  of  the  charter,  even  if  we  had  to  con- 
strue it  unassisted  by  the  light  aftorded  by  contem- 
porary history.      But  when  we  recollect  what  was 
happening  at  the  time  when  the  charter  was  made, 
its  intention  is  even  made  more  manifest.     In  conse- 
quence of  the  then  recent  changes  in  the  religion  of 
the  country  large  masses  of  ecclesiastical  property  had 
been  violently  torn  from  the  former  possessors.    That 
][)roperty  had  theretofore  afforded  support  to  the  minis- 
ters of  the  old  religion,  and  had  largely  contributed  to 
the  relief  of  the  necessitous.    Nothing,  therefore,  could 
be  more  probable  than  that  portions  of  it  should  be 
from  time  to  time  appropriated  by  the  Crown  for  the 
purpose  of  supplying,  in  particular  places,  the  want 
which  its  confiscation  must  have  occasioned  to  those 
to  whose  support  it  had  previously  contributed.    What 
we  should  expect  in  any  grant  by  the  Crown  of  such 
property  would  be,  that  it  should  be  devoted  to  the 
ministers  of  the  reformed  religion  and  to  the  poor ; 
and  this  d  priori  probability  as  to  what  would  be 
the  destination  of  the  property  granted  may  well 
help  us  in  understanding  the  terms  of  the  grant,  if 
doubtful — not  that  I  consider  any  such  help  in  this 
case  to  be  necessary.     I  concur  with  the  Court  of 
Session  in  thinking  it  clear  beyond  all   reasonable 
doubt,  that    this  charter  of  Queen  Mary  created  a 
trust  in  the   authorities   of  the  town   in   favour  of 
ihese  classes,  which  had  formerly  been  practically  in 
the  enjoyment  of  the  property  granted ;  namely,  the 
poor  and  the  ministers  of  religion, — as  to  the  latter, 
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however,  sabstitutiiig  for  the  Bomish  dergy  the  minis- 
teis  of  the  reformed  religion. 

These  considerations  are  sufficient  to  dispose  of  all 
questions  arising  on  the  first  Interlocutor.  The  views 
of  the  Court  below  are  satisfactorily  summed  up  in 
that  part  of  the  Interlocutor  which  precedes  the  re- 
newal of  the  remit  to  Mr.  Innes,  and  in  which  the 
Ck)Qrt  ''  finds  that  the  funds  of  the  foundation  are  to 
"  be  applied  in  providing  adequate  stipends  to  the 
"  said  ministers,  so  far  as  not  otherwise  provided  for 
*"  them ;  and  that  the  Defenders,  in  the  due  execution 
**  of  the  trust  committed  to  them,  are  under  obligation 
'*  to  apply  the  same  accordingly,  in  so  far  as  the  same 
"  are  not  exhausted,  as  is  averred,  by  the  payments 
''  abeady  made  to  such  ministers,  or  in  so  far  as  it 
''  can  be  made  out  that  the  same  are  not  exhausted 
"  by  other  and  legal  application  to  another  purpose 
*'  of  the  trust"  This  finding  appears  to  me  properly 
to  explain  the  trust  on  which  the  authorities  of  the 
borough  hold  the  property  included  in  or  governed  by 
the  trusts  of  the  charter ;  and  I  can,  therefore,  dis- 
cover no  ground  whatever  for  quarrelling  with  the 
first  Interlocutor. 

The  object  of  the  second  Interlocutor  was  to  de- 
clare of  what  particulars  the  property  subject  to  the 
trasta  of  the  charter  consists,  and  the  objections  of 
thei^pellants  are,  that  supposing  valid  trusts  to  have 
been  created  by  the  charter  in  favour  of  the  ministers 
of  religion  and  of  the  poor,  still  much  of  the  property 
now  held  by  the  town  in  union  with  that  which  it 
derived  from  Queen  Mary's  charter,  is  held  under 
different  titles,  and  is  not  subject  to  Queen  Mary's 
tnistsL 

And  first,  and  principally,  as  to  the  old  hospital 
and  its  property.  The  Appellants  contend  that  they 
hold  this  by  a  right  prior  to  the  date  of  the  charter, 
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and  independent  of  it,  and  so  that  it  is  unaffected  by 
Queen  Mary's  trusts. 

'The  hospital  is  shown  by  the  evidence  to  have  been 
founded  in  the  fourteenth  century  by  James  de  Lynd- 
say,  who  granted  it  to  the  friars  of  the  Holy  Trinity, 
in  Dundee,  commonly  called  the  Bed  Friars  in  haspUaU 
et  domum  Dei,  by  the  tenure  of  frankalmoigne.  That 
grant  was  afterwards  confirmed  by  King  Robert 
the  Third,  to  hold  the  said  tenement  to  the  said 
friars  in  frankalmoigne  ad  austentcUionem  dictarum 
fratrum  et  imfirmorum,  seniwm,  et  cegrotantivm 
ibidem. 

There  is  no  evidence  relating  to  the  hospital  from 
the  time  of  its  foundation  down  to  the  year  1544; 
but  in  that  year,  and  in  the  beginning  of  1545,  there 
is  proof  that  three  small  annual  rents  were  granted 
to  Robert  Mylne  the  elder,  described  as  a  burgess  of 
the  borough  and  master  of  the  hospital,  and  to  bis 
successors  masters  of  the  said  hospital  It  is  further 
shown,  that  in  1554  an  annual  rent  of  one  mark  was 
granted  in  the  presence  of  William  Carmichael,  master 
of  the  almshouse,  to  the  said  almshouse  in  perpetuity ; 
and  on  the  25th  of  July  1663  a  grant  of  an  annual 
rent  of  five  pounds  was  made  to  Thomas  Ogilvie, 
described  as  master  of  the  hospital  or  almshouse  of 
the  said  burgh,  for  the  use  of  the  poor  of  the  said 
house  and  their  successors. 

From  this  evidence  it  is  impossible  not  to  infer 
that  the  hospital  or  domus  Dei,  though  originally 
granted  to  the  friars  of  the  Holy  Trinity,  had  come 
to  be  administered  by  a  secular  authority.  How  this 
happened  does  not  appear,  but  on  no  other  hypothesis 
can  I  explain  the  fact  that  there  was  a  regular  officer, 
plainly  not  one  of  the  friars  of  the  Holy  Trinity, 
acting  as  master  of  the  hospital,  and  apparently  en- 
joying a  corporate  character.      Probably,  as  I  have 
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already  saggeated,  the  town   had  in  the  confudon    UAomhtmaw 
incident  to  the  earliest  religious  disturbances  seized    pb^b^btv 
the  iHDperty,  and  endeavoured  to  appropriate  it  to        ^^^^^ 
themaelTes,  or  they  may  have  taken  possession  of  it 
under  the  royal  authority  I  shall  now  refer  to. 

Among  the  papers  before  us  is  an  Order  of  Council 
made  on  the  15th  February  1561.  The  Queen, 
by  advice  of  Her  Council,  thereby  ordered  that  all 
annual  rents  and  duties  within  free  boroughs,  per- 
taining as  well  to  chapelries  and  prebendaries  as  to 
fiiara,  together  with  the  rents  of  friars^  lands  where- 
soever situate,  should  be  collected  by  such  persons  as 
Her  Grace  should  depute  thereto,  for  employing  the 
same  by  Her  Highness  to  hospitals,  schools,  and  other 
godly  use&  And  knowing  that  nothing  was  more 
eooimodious  for  the  said  hospitals  than  the  places 
{i.e^  the  buildings)  of  fiiars  yet  standing  undemolished, 
She  ordained  the  Provost  and  Bailiffs  of  the  boroughs 
of  die  realm  to  uphold  the  said  friars'  places  out  of 
the  common  good  (i.e.,  revenues  of  the  said  towns) 
nntil  the  Queen's  Majesty  should  be  further  advised, 
and  should  take  final  order  therein,  notwithstanding 
anT  other  gift  of  the  said  places  theretofore  made  by 
the  Qoeoi  to  any  person  whomsoever. 

We  find  firom  the  minutes  of  meetings  of  the  Ma* 
gistrates  and  Town  Council  of  Dundee,  that  on  the 
I9th  of  October  1563,  being  less  than  two  years  after 
the  date  of  the  above-mentioned  Order  of  Council,  the 
authorities  of  the  town  appointed  the  almshouse  mas« 
ters,  and  that  apparently  as'  if  they  were  not  so  acting 
then  for  the  first  time.  The  great  probability,  there- 
fore, is,  that  the  municipal  authorities  of  Dundee  took 
possession  of  the  hospital  in  that  town,  and  the  pro- 
perty attached  to  it,  either  by  virtue  of  that  Order 
in  Council  or  in  anticipation  of  ii 
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MAonnAni  ot  The  iiext  document  of  importanoe  is  an  Order  of 
PEBnraT  OF  Council  of  the  10th  of  January  1566-7,  whereby 
^^^""  ^  commissioners  were  appointed  for  the  purpose  of  taxing 
the  boroughs  of  the  realm  with  the  payment  of  amiual 
sums  for  the  support  of  the  ministers  of  religion. 
The  order  proceeds  to  say,  that  for  relief  of  the  said 
boroughs  the  Queen,  by  advice  of  Her  Council,  granted 
to  the  boroughs  the  annual  rents  of  altarages,  chapelries, 
and  obits  within  the  same,  not  already  disposed  to 
others,  for  the  purpose  of  thereby  relieving  the  tax- 
ation to  be  made  by  the  conmiissioners ;  and  the 
surplus  of  such  rentsi  if  any,  to  be  distributed  to  the 
poor  and  the  hospitals  of  every  borough  within  them- 
selves, by  advice  of  the  ministers  and  elders  thereoE 

The  conclusion,  as  matter  of  fact,  to  be  deduced 
fix)m  all  these  documents  appears  to  me  to  be,  that 
at  the  date  of  Queen  Mary's  charter  in  April  1567 
the  municipal  authorities  of  Dundee  had,  either  under 
the  Orders  of  Council  to  which  I  have  referred,  or 
by  some  earlier  or  other  title  now  incapable  of  expla- 
nation, obtained  possession  of  the  whole  of  the  property 
formerly  of  the  Trinity  Friars,  including  the  hospi'jJ, 
and  that  they  were  administering  its  funds  for  ibe 
general  purposes  of  an  hospital  for  relief  of  aged  and 
sick  poor. 

In  this  state  of  things  Queen  Mary,  by  Her  Charter 
dated  the  15th  of  April  1567,  granted  to  the  town  thd 
revenues  of  the  Grey  Friars,  the  Black  Friars,  and 
the  Grey  Sisters,  and  of  all  chaplaincies,  altarages,  and 
prebends  within  the  borough. 

It  was  strongly  urged  by  the  Appellants  that  there 
are  no  words  in  this  grant  which  would  include  the 
hospital  granted  by  Sir  James  Lyndsay  to  the  friars 
of  the  Holy  Trinity,  nor  indeed  any  of  the  possessions 
of  that  body,  and  I  think  they  are  right  in  that  con- 
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tention.  Bat  the  reason  why  this  property  was  not 
indaded  in  the  grant  appears  to  me  to  have  been, 
that  by  some  means  or  other  now  incapable  of  ex- 
planation the  town  was  already  in  possession  of  it, 
and  in  possession  of  it  in  a  corporate  character  by  the 
description  of  the  hospital  or  abnshouse  of  Dundee. 
This  will  fully  explain  the  subsequent  part  of  the 
charter,  whereby  the  Queen  unites  and  incorporates 
the  property  into  one  body,  to  be  called  in  future  Oiur 
foondation  of  the  ministry  and  hospital  or  hospitality 
of  Dundee.  It  was  said  that  the  property  thus  united 
and  incorporated  does  not  include  anything  not  in- 
daded in  the  grant.  I  am  by  no  meaus  sure  that  it 
does  not  The  town  was  already  in  possession  of  the 
property  of  the  friars  of  the  Holy  Trinity,  including 
the  hospitaL  The  language  of  the  incorporation  is 
not  in  terms  by  reference  confined  to  the  property 
granted  by  the  previous  part  of  the  charter,  and  as 
the  immediate  subsequent  usage  shows  that  it  must  have 
been  intended  to  administer  the  whole  as  one  property, 
I  am  by  no  means  satisfied  that  the  general  words  of 
the  incorporation  might  not  have  been  intended  to 
comprehend  the  property  of  all  the  former  ecclesias- 
tical bodies  in  the  borough,  as  well  that  already  pos- 
sessed by  the  town  as  that  included  in  the  grant.  It 
is  not  impossible  that  this  union  and  incorporation 
may  have  been  desired  by  the  town,  in  order  thereby 
to  make  good  some  defect  in  the  earlier  title  to  what 
they  held.  But  if  that  is  not  so,  still  the  evidence 
satisfies  me  that  from  the  time  of  the  grant  the  town 
treated  the  whole  as  one  common  property,  to  be  all 
administered  as  one  trust  fund,  all  designated  as  the 
HagpUoL  It  is  certain  that  this  has  been  the  prin- 
ciple on  which  the  revenues  have  been  disposed  of 
since  1581.  All  the  revenue  has  been  treated  as 
belonging  to  the  hospitaL     The  language  of   the 
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charge  or  rental  of  1581  is,  ^^  the  charge  or  rental  of 
''  the  master  of  the  hospital  of  Dundee,  containing  the 
'^  rents,  &c.  which  pertained  of  old  to  the  hospital, 
'^  as  also  of  the  Qrey  Friars,  &Cw,  now  doted  to  the 
'^  said  hospital  by  our  Sovereign  Lord  and  his  pro- 
''  genitors,  &a"  From  this  it  appears  that  the  master 
of  the  hospital  was  the  person  who  was  to  administer 
the  whole,  and  the  grant  of  Queen  Mary  was  treated 
merely  as  a  further  endowment  of  the  hospital  with 
further  trusts  attached  to  it. 

In  conformity  with  this  view  of  the  case  we  find 
that  as  early  as  any  records  go  back  after  the  date  of 
the  charter  annual  payments  were  r^ularly  made  by 
the  master  of  the  hospital  to  the  ministers  of  religion 
in  the  borough  out  of  the  simis  coming  to  his  hands 
from  both  sources,  i.e,,  from  the  old  property  of  the 
hospital  and  from  that  granted  by  Queen  Mary,  no 
distinction  whatever  being  made  in  the  accounts  as  to 
which  property  supplied  the  funds.  I  observe,  also, 
that  in  1588  certain  title  deeds,  which  had  been  put 
into  the  hands  of  a  professional  man,  in  reference  to  a 
lawsuit  in  which  the  town  had  been  involved,  were 
all  restored  by  him  to  the  master  of  the  hospital,  be 
being,  I  suppose,  the  proper  custos,  and  these  deedii 
clearly  related,  some  to  the  old  property  of  the  hos- 
pital, and  some  to  that  added  by  Queen  Mary.  TMs 
furnishes  an  additional  proof  that  the  property  de- 
scribed as  the  hospital  was  all  administered  as  one 
trust  fund,  under  the  management  of  a  functionary 
designated  the  master  of  the  hospital,  or  sometimes  of 
the  almshouse. 

Finding,  then,  that  ever  since  the  date  of  Queen 
Mary's  charter,  a  period  now  of  nearly  three  centuries, 
the  old  hospital  property  and  that  granted  by  the 
charter  have  always  been  treated  as  constituting  one 
trust  estate,  administered  by  the  town  through  one 
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imietionaiy,  and  applied  on  trusts  corresponding  or 
intended  to  correspond  with  Queen  Mary's  trosts^  I 
think  the  inference  reasonable,  that  from  the  date  of 
the  charier  it  was  always  intended  to  deal  with  the 
vhole  as  if  it  had  all  been  derived  from  the  same 
aoDice.  I  may  add  that  out  of  the  savings  from  the 
common  frmds,  i.e.  fi^m  the  rents  as  well  of  the  hos- 
pital properly  so  called  as  of  the  lands  granted  by 
Queen  Mary,  many  investments  were  from  time  to 
time  made  for  the  benefit  of  the  hospital^  and  many 
gifts  or  bequests  have  been  from  time  to  time  made 
to  the  hospital,  in  neither  case  specifying  the  nature 
of  the  trusts.  This  seems  to  me  to  be  inconsistent 
with  tiie  hypothesis  that  the  frmds  of  the  hospital, 
indading  those  derived  from  Queen  Mai^s  charter, 
▼ere  not  all  applicable  to  a  common  purpose. 

Having  come  to  this  conclusion,  I  am  prepared  to 
say,  that  I  think  the  second  Interlocutor  is  right 
80  &r  as  rakktes  to  the  first  four  heads  or  divisions 
of  it 

The  first  head,  though  not,  I  think,  happily  worded, 
means  no  more  than  that  the  providing  of  stipends 
for  the  ministers  is  one  of  the  express  trusts  on  which 
the  town  holds  the  trust  property.  It  is  in  fact  only 
what  had  been  declared  in  the  first  Interlocutor. 

The  second  and  third  heads  are  introduced  to  guide 
those  who  are  afterwards  to  administer  the  frmds,  by 
pointing  out  what  is  clearly  right,  namely,  that  pur- 
chases made  generally  by  the  corporation  out  of  their 
savings  or  general  trust  property  are,  in  the  absence  of 
any  express  declaration  to  the  contrary^  to  be  consi- 
dered as  mere  additions  to  the  corporate  property, 
snbject  to  all  the  trusts  affecting  it. 

Then  comes  the  fourth  head,  which  in  substance 
declares^  and,  as  I  have  explained,  in  my  opinion  cor- 
rectly declares,  that  the  hospital  is  to  be  considered  as 
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affected  by  the  same  trusts  as  those  under  which 
Queen  Mail's  lands  are  held. 

This  brings  us  to  the  fifth  head  of  the  Interlocutor, 
that  relating  to  Monorgon's  croft.  On  this  head  I  am 
unable  to  concur  with  the  Court  of  Session.  The  facts 
of  the  case  are  tolerably  clear.  Bobert  Johnston,  by 
his  will  dated  the  30th  of  September  1639,  gave  to 
the  Provost  and  Bailiffs  of  Dundee  the  sum  of  l,000i. 
sterling,  to  be  employed  in  a  stock  or  wadsett  of 
land  in  perpetuity  for  the  yearly  maintenance  of  the 
aged  and  impotent  people  of  the  said  town  of  Dundee. 
Johnston  must  have  died  before  July  1642,  for  by  a 
minute  in  the  books  of  the  Town  Council  of  Dundee, 
dated  the  12th  of  July  1642,  we  find  that  the  Council 
then  ordered  that  the  sum  of  1,0002.,  or  so  much  of  it 
as  should  be  obtained,  should  be  waired  and  employed 
on  land  or  otherwise  where  best  commodities  might  be 
had,  the  annual  rent  thereof  to  be  totally  employed 
for  the  maintenance  of  the  poor  decayed  neighbours 
within  the  borough. 

By  several  subsequent  minutes  in  that  same  year  it 
appears  that  the  sum  of  7502.,  part  of  the  1,0002.,  was 
received  by  the  town  before  the  15th  of  November 
1642,  for  on  that  day  the  town  gave  a  heritable  bond 
for  that  sum  to  the  master  of  the  hospital.  The  bond 
was  for  13,500  marks  Scotch,  being  equivalent  to 
9,0002.  Scotch  or  7502.  sterling. 

The  balance  of  the  legacy,  being  3,0002.  Scotch,  was 
not  paid  till  the  year  1646,  but  by  a  Minute  of  Council 
dated  2nd  June  1 646,  we  find  that  this  balance  had 
then  come  to  the  hands  of  Alexander  Wedderbume, 
their  derk,  and  it  was  disposed  of  by  their  direction 
as  follows:  2,500  marks,  part  thereof,  was  retained 
by  Wedderbume  as  the  purchase  money  for  Monor- 
gon's  croft,  which  was  disponed  by  him  to  the  hospital, 
and  the  rest  (i.6.,  2,000  marks)  was  paid  over  to 
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WDIiam  Duncan,  the  master  of  the  hospital,  to  be 
employed  for  behoof  thereof. 

The  correctness  of  these  minutes  is  fully  confirmed 
by  the  books  of  the  hospital.  Those  books  contain,  optnhn, 
amongst  other  things,  the  accounts  of  William  Dun- 
can, the  master  of  the  hospital  in  the  years  1646, 
1646,  and  1647.  He  charges  himself  with  the  receipt 
from  his  predecessor  of  the  bond  given  by  the  town 
for  9,0002.  Scotch,  and  also  with  having  received,  in 
Jmie  1646,  3,0002.  Scotch,  equal  to  4,500  marks,  from 
Johnstone's  executors  as  the  balance  of  his  legacy. 
He  takes  credit,  on  the  other  hand,  for  a  sum  of 
1,666Z.  13&  4(2.  Scotch,  equal  to  2,500  marks,  as  paid 
in  June  1646  to  Wedderbume  for  Monorgon's  croft; 
and  it  appears  that  at  Lammas  (1st  August)  1646  he 
lent  to  Thomas  Scot  on  his  bond  a  sum  of  1,3332.  6^.  8cL 
Scotch,  equal  to  2,000  marks,  being  probably  the  re- 
mainder of  the  3,0002.  which  he  had  received  in  June 
as  the  balance  of  Johnstone's  legacy.  There  is  no 
doubt,  therefore,  that  a  sum  of  2,500  marks  Scotch, 
part  of  this  legacy,  was  in  fact  applied  in  the  purchase 
of  Monoi^on's  croft,  but  the  Court  below  considered 
that  though  the  payment  to  Wedderbume  was  made 
ont  of  the  money  received  by  him  as  the  balance  of 
Johnstone's  legacy,  yet  the  purchase  must  be  consi- 
dered as  having  been  made  by  the  hospital  out  of  their 
geneiil  funds,  and  that  the  fact  of  the  payment  having 
been  made  out  of  the  money  which  had  been  pre- 
viously received  by  Wedderbume  on  account  of  the 
l^acy  was  merely  an  arrangement  by  way  of  con- 
venience, not  indicating  any  intention  of  treating  the 
purchase  of  Monorgon's  croft  as  an  investment  of  a 
part  of  the  legacy.  It  is  remarked  by  the  Lord  Jus- 
tice-Clerk that  Johnstone's  will  did  not  authorize  an 
investment  in  land,  and  our  attention  was  directed  to 
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MAcwjijATji  or  a  Minute  of  Council  dated  on  the  18th  of  March  1645, 
FusBYTBRT  OF  bciug  abovc  two  months  before  the  appropriation  by 
Wedderbume  of  his  purchase  money,  by  which  Minute 
it  appears  that  the  Council  had  contracted  with  him 
for  the  purchase  before  (so  &r  as  appears)  any  part  of 
the  legacy  had  come  to  his  hands. 

With  regard  to  the  observation  that  the  will  did 
not  authorize  the  investment  in  land,  it  is  veiy  true 
that  it  did  not,  unless  land  can  be  deemed  to  come 
under  the  term  stock,  which  can  hardly  be  contended. 
But  what  we  are  to  consider  is,  not  whether  if  this 
investment  had  been  questioned,  those  who  made  it 
could  have  justified  what  they  had  done,  but  whether 
it  was  not  in  fact  intended  to  be  an  investment  of  a 
part  of  the  legacy.  I  cannot  doubt  that  it  was  so 
intended.  The  Council  clearly  thought  they  might 
invest  on  land,  for  by  their  Minute  of  the  12th  of 
July  1642,  to  which  I  have  already  referred,  they 
expressly  order  that  the  legacy  when  received  shall  be 
waired  and  employed  upon  land  or  otherwise.  They 
contracted  with  Wedderbume,  their  derk,  for  the 
purchase  of  this  close  expressly  for  the  hospital  a  few 
weeks  before  he  had  received  the  money,  but  when  in 
all  probability  they  knew  that  it  would  speedily  be 
forthcoming  ;  and  the  master  of  the  hospital  debiting 
himself  with  the  whole  balance  which  came  to 
Wedderbume's  hands,  takes  credit  for  the  purchase 
money  of  the  croft  as  for  so  much  money  paid  to 
him.  I  think  it  therefore  impossible  not  to  con- 
sider that  a  part  of  Johnstone's  legacy  was  invested 
in  the  purchase  of  Monorgons  croft,  and  so  that 
in  that  respect  the  second  Interlocutor  ought  to  be 
varied. 

This  disposes  of  the  whole  question,  for  as  to  the 
sixth  head  relating  to  the  Howfi^,  there  can  be  no  dis- 
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pate;  It  was  part  of  the  property  conveyed  by  Quern  ^^"SSSSi"'' 
Maiy  8  charter,  tboogh  subject  to  a  servitude  not  dis  ywaTnaa  or 
pated,  ie.,  a  right  of  the  inhabitants  to  bury  their  j^,  j  d^wom-t 
dead  there.  '^^^ 

The  seventh  head  merely  declares  in  substance 
that  oeriam  bequests  made  for  specific  objects  are  to 
be  applied  according  to  the  trusts  declared  in  rela- 
tion to  them,  and  that  in  the  application  of  the  funds 
aocording  to  Queen  Mary's  trusts  for  the  benefit  of 
the  ministeis  and  the  poor,  those  who  are  to  admi* 
nister  the  trusts  may  take  into  account  in  the  exercise 
of  their  discretion  any  funds  expressly  applicable  to 
one  of  these  charitable  objects. 

The  rest  of  the  Interlocutor  merely  relates  to  the 
acoonnts  to  be  taken  with  a  view  to  an  ultimate  de- 
daion,  and  this  was  not  objected  to.  My  advice  to 
joor  Lordships,  therefore,  is  to  affirm  the  Interlocutors 
appealed  £rom  except  as  to  the  fourth  head  of  the 
aeoond  Interlocutor,  and  as  to  that  to  remit  the  case 
back  with  a  declaration  that  Monorgon's  croft  is  to  be 
held  on  the  trusts  declared  by  Johnstone's  wiU  as  to 
the  l^aey  of  1,0002.  thereby  bequeathed.  , 

Uy  Lords,  I  have  the  authority  of  my  noble  and 
leamed  friend.  Lord  BroughcmVy  who  is  not  able  to  be 
present  this  morning,  to  say  that  he  concurs  in  this 
view  of  the  case.  I  believe  that  my  noble  and  learned 
friend  opposite  does  not  quite  agree  with  respect  to 
the  hospital  Under  these  circumstances  my  noble 
and  learned  Mend,  Lord  Brougham,  being  absent, 
probably  would  not  be  counted  in  a  division  of  opinion ; 
but,  inasmuch  as  there  is  the  judgment  of  the  Court 
below,  and  the  rule  is  that  where  your  Lordships  are 
equally  divided  the  judgment  is  pro  negcmte^  the 
result  is  the  same  as  if  Lord  Brougham  had  been 
present,  namely,  that  the  judgment  of  the  Court  of 
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BUomiATis  OF   Session  will  be  affirmed  as  to  both  points,  and  that  the 

PusBraRY  OF    cause  will  be  remitted  with  a  declaration.    I  think 

Do!»DiM.       ^1^^^  ^j^^  Appeal  ouffht  to  be  dismissed  with  costs  so 

opitiion.        far  as  relates  to  the  first  Interlocutor.     As  to  the  fourth 

head  of  the  second  Interlocutor,  to  remit  the  case  with 

a  declaration. 


Lord  Wensleydale  : 

My  Lords,  as  I  heard  only  part  of  the  argument  in 
this  case,  I  shall  decline  to  give  any  opinion  upon  it 


IsOird  OMmafbrd'i 


Lord  Chelmsford  : 

My  Lord,  I  am  unable  to  agree  with  the  learned 
Judges  of  the  Court  of  Session,  and  with  my  noble  and 
learned  friends,  in  the  construction  which  they  have  put 
upon  Queen  Mary's  charter.  It  is  impossible  for  me 
to  feel  any  great  confidence  in  my  opinion  which 
stands  alone,  in  opposition  to  the  conclusions  of 
80  many  who  are  entitled  to  the  greatest  deference. 
But  I  have  the  satisfaction  to  think  that  the  prac- 
tical result  of  adopting  my  view  would  have  but  a 
small  bearing  upon  the  rights  which  we  both  agree 
have  been  established  by  the  ministers  of  Dundee. 
In  considering  the  case  it  will  be  unnecessary  to 
refer  to  more  than  a  small  part  of  the  two  Inter 
locutors  appealed  from.  In  the  first  Interlocutor 
the  Court  of  Session  find  that  according  to  the  sound 
construction  of  the  said  grant  the  funds  and  pro 
perty  held  and  enjoyed  by  the  burgh  of  Dundee 
under  and  in  virtue  of  the  charter  granted  by  Queen 
Mary,  bearing  date  the  15th  April  1567,  and  subse- 
quent charters  and  acts  of  ratification  confirming  the 
same,  now  commonly  known  as  the  Hospital  Fund, 
are  by  the  terms  of  the  trust  so  created  to  be  applied 
to  the  sustentation  of  the  ministry  of  the  Word  of 
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God,  and  the  support  and  maintexiance  of  the  clergy  of 
the  Established  Church  of  Scotland  within  the  burgh 
of  Dundee.  "With  this  finding  (subject  to  a  remark  on 
the  ambiguity  of  the  expression  "  now  commonly 
"  known  as  the  Hospital  Fund ")  I  entirely  agree. 
In  the  second  Interlocutor  they  find,  ''that  the. 
"  Defenders  have  referred  to  no  separate  title  to  the 
"  old  hospital  and  its  property,  and  have  not  been 
''  able  to  show  in  what  way  or  when  they  acquired 
"  any  right  to  the  same,  and  that  the  management  of 
''  the  same  having  been  assumed  by  the  Town  Council 
''  after  the  abolition  of  the  papal  establishment,  which 
"  had  previously  administered  it,  the  same  fell  within 
"  the  scope  of  the  general  terms  of  Queen  Mary's 
'*  grant,  and  became  part  thereof,  and  has  been  so 
"  administered  and  managed  since  1567."  I  differ 
wiih  this  Interlocutor  upon  the  question  of  fact  as  to 
the  management  of  the  old  hospital  having  been 
aasomed  by  the  Town  Council  after  the  abolition  of 
the  papal  establishment,  and  in  the  conclusion  drawn 
from  the  fact  thus  found,  that  its  property  ''fell 
**  within  the  scope  of  the  general  terms  of  Queen 
*  Mary's  grant/'  Upon  the  subject  of  the  acquisition 
of  the  hospital  property,  the  Lord  Juatice-Clerk  adopts 
the  suggestion  contained  in  Mr.  Innes's  report,  that 
*"  the  property  was  appropriated  probably  by  the 
"  town  when  the  Roman  Catholic  bodies  were  de  facto 
''  dissolved,  and  that  the  general  grant  of  Queen 
"  Mary  became  the  title  for  retaining  it."  Mr.  Innes, 
in  that  portion  of  his  report  which  is  thus  referred  to 
by  the  Lord  Jvstice-Clerk^  says,  "  Without  reference  to 
''  the  Statute  Book,  we  know  that  the  convents  of  all 
*"  the  regular  religious  orders,  and  more  especially 
''  friars,  were  broken  up  and  scattered  about  the  year 
"  1559-60."  And  after  adverting  to  the  Act  of  Secret 
Council  of  15th  February  1561  (which  will  be  pre- 
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***  dSJSS'  **'  sently  mentioned),  he  goes  on :  "  Though  numerous 
early  charters  to  the  hurgh  are  recorded  and  known, 
I  can  find  no  trace  of  any  other  title  in  the  burgh 
of  Dundee,  and  it  was  perhaps  on  no  better  title 
**  than  this  ordinance,  joined  to  the  expediency  of 
"  preventing  depredation  and  waste,  that  the  Magis- 
''  trates,  in  the  beginning  of  the  Beformation,  asserted 
*'  a  right  to  the  buildings  and  other  property  of  the 
**  friars,  including  the  hospital  formerly  belonging  to 
"  the  brethren  of  the  Holy  Trinity,  called  Red  Friars." 
In  these  passages  of  the  report  the  title  of  the  burgh 
to  the  hospital  is  referred  to  no  legal  origin,  and  to  no 
period  anterior  to  the  breaking  up  of  the  religious 
houses,  or,  at  the  earliest,  to  the  beginning  of  the 
Reformation.  But  the  documents  which  are  in  evi- 
•  dence  appear  to  be  strongly  opposed  to  this  view.  It 
has  been  assumed  throughout  the  inquiry  that  the 
tenement  granted  in  1390  by  Sir  James  Lyndesay  to 
the  Red  Friars  as  a  hospital  and  Maison  Dieu,  for  the 
support  of  the  brethren,  and  the  sick,  old,  and  infirm 
dwelling  therein,  by  his  and  his  successors'  appoint- 
ment, is  the  same  as  the  old  hospital  belonging  to  the 
burgh  of  Dundee.  It  is  very  diflScult,  however,  to 
reconcile  the  possession  of  the  burgh  with  this  suppo- 
sition, or  with  the  notion  of  a  possession  originally 
taken  at  a  time  when,  to  use  the  words  of  the  Laixl 
J^icstice-Clerk,  "the  papal  establishments  were  prac- 
"  tically  and  breid  manu  in  a  rough  way  abolished." 
We  find  the  burgh  in  apparently  peaceable  connexion 
with  the  hospital,  through  a  master  belonging  to  their 
own  body,  as  early  as  1544,  and  it  is  not  easy  to 
understand  how  the  Red  Friars  could  at  this  period 
have  parted  with  the  management  of  possessions  which 
were  given  to  them  for  their  own  support,  as  well  as 
for  the  poor  committed  to  their  charge.  The  idea  of 
an  unauthorized  possession  having  been  taken  of  the 


CASES   IN   THE    IIOCSE   OF   LORDS.  268 

hospital  by  the  burgh  after  the  religious  orders,  to  use    ^^^SJiS™ '"' 
the  words  of  Mr.  Innes's  report,  "  were  broken  up  and    pu>uittut  op 
"  scattered,  about  the  year  1559-60/'  is  irreconcileable  ^^  ai^m^^t 
with  the  proof  of  an  earlier  connexion  of  the  burgh         ^^"^^ 
with  the  hospital,  and  with  the  nature  of  the  transac- 
tions which  took  place  with  respect  to  it.     In  1644 
a  grant  was  made  by  John  Donaldson,  a  burgess  of 
the  town,  to  Robert  Wyloe,  senior,  also  a  burgess, 
described  as  master  for  the  time  beiog  of  the  hospital 
It  seems  almost  impossible  to  read  this  grant,  and  to 
believe  that  it  refers  to  an  establishment  which  the 
bnigh  had  recently  usurped  from  the  Bed  Friars,  and 
of  which  they  were  unlawfully  and  therefore  preca- 
riously in  possession.     The  transaction  is  inconsistent 
with  any  other  state  of  things  than  the  existence  of  a 
long  settled  and  regularly  established  foundation  in  * 
connexion  with  the  burgh.    The  grant  is  to  a  person 
by  name,  as  the  master  of  the  hospital  "  for  the  time 
being,"  words  descriptive  of  a  regular  appointment, 
and  iireconcOeable  with  a  supposed  recent  usurpation  ; 
and  it  is  to  him,  "  and  his  successors,  masters  of  the 
hospital,''  terms  which  seem  applicable  only  to  some 
long  ftxiBting  and  permanently  continuing  institution. 
Indeed,  any  grant  at  all  to  the  hospital  dm-ing  the 
period  of  confusion  and  lawless  appropriation  out  of 
which  the  title  of  the  burgh  is   supposed  to  have 
originated  is  in  the  highest  degree  improbable     That 
the  possession  had  therefore  quietly  settled  in  the 
bnigh  at  this  time  appears  not  only  from  the  terms  of 
this  grant,  and  of  others  which  are  in  evidence,  of  a 
date  anterior  to  Queen  Maxy's  charter,  but  also  from 
the  r^ular  and  orderly  manner  in  which  masters  of 
the  hospital  or  almshouse  were  chosen  by  the  Town 
CoonciL    Mr.  Innes,  iadeed,  says  in  his  report  that 
"  though  the  Council  books  extend  back  to  1653,  the 
"*  first  recorded  nomination  of  trustees  of  the  alms- . 
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^'^DSSi^""  "  house  is  only  in  October  1563."  But  it  must  be 
PHMBTTiiT  or  remembered  that  even  this  appointment  is  prior  to 
ifln*  cMH^fbrd-i  Queen  Mary's  charter  ;  that  the  entry  of  it  is  not  as  of 
^'***'  something  new,  but  apparently  of  an  office  previously 
existing  and  well  known,  and  that  the  manner  in 
which  the  election  is  made,  viz.,  "for  the  year  to 
come,"  can  leave  but  little,  if  any,  doubt  that 
masters  of  the  hospital  "  for  the  time  being"  had  been 
previously  chosen,  and  that  they  existed  by  the 
appointment  of  the  Town  Council  anterior  to  Donald- 
son's grant  in  1544.  1  cannot,  under  these  circum- 
stances, bring  myself  to  think  that  the  hospital  was 
one  of  those  "friars'  places"  to  which  the  Act  of 
Queen  Mary  and  the  Lords  of  Secret  Council  of  1561-2 
applied.  There  were,  however,  in  the  town  of  Dundee, 
as  in  other  burghs,  possessions  belonging  to  the 
religious  houses  to  which  this  Act  of  Council  would 
have  special  application.  The  confusion  produced  by 
the  Reformation,  and  the  invasion  and  spoliation  of 
ecclesiastical  property  consequent  upon  it,  made  it 
necessary  for  the  Queen  to  interfere,  in  order  that  a 
suitable  provision  should  be  made  for  the  ministers 
of  the  reformed  religion.  Accordingly,  the  Act  of 
Privy  Council,  dated  15th  February  1562,  declared 
that  the  third  part  of  all  benefices  should  be  set  apart 
for  the  service  of  the  Government  and  the  sustentation 
of  preachers  and  readers,  and  be  taken  up  by  the 
persons  to  be  nominated  by  Her  Majesty  ;  and  ordained 
that  all  annuals,  mails,  and  duties  payable  within  free 
burghs  or  other  towns  of  the  realm,  as  well  pertaining 
to  "  chapellonries,  prebendaries,  as  to  freres,"  together 
with  the  rents  of  the  friars'  lands,  wherever  they  be, 
"  be  intrometted  with  and  taken  up  "  by  such  as  Her 
Qraoe  shall  depute  thereto  for  employing  of  the  same 
by  Her  Highness  to  '*  hospitaliteis,  scoles,  and  other 
"  godlie  uses,  as  shall  seem  best  by  Her  Highness,  by 
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"  the  advice  of  Her  Council,  and  that  the  provost 
"  and  baillies  of  certain  specified  boroughs,  or  other 
"  boroughs  of  the  realm,  to  entertain  and  uphold  the 
'*  friars'  places  standing  in  the  said  towns,  and  to  use 
"  the  same  to  the  common  weal  and  service  of  the 
"  said  towns,"  "  ay  and  quhill  the  Queen's  Majestic 
''  be  further  advysit,  and  tak  finale  ordoure  in  sik 
'*  things."  Under  this  interim  an-angement  it  is  pro- 
bable that  the  Provost  and  Baillies  of  Dundee  took 
possession  of  certain  of  the  friars'  places  which  were 
still  standing,  and  it  is  to  these  only  that  Queen 
Mary's  charter  appears  to  me  to  have  subsequently 
applied.  Shortly  before  this  charter,  however,  an 
Act  of  Council  was  passed,  which  may  throw  some 
light  upon  it.  On  the  10th  January  1556-7  the 
Queen  and  Lords  of  Secret  Council,  being  well  minded 
that  the  ministers  within  the  whole  realm  be  "  enter- 
tenet  ahjweil  to  biu-gh  and  land,"  as  Her  Majesty 
fouud  the  same  at  her  arrival  in  Scotland,  constituted 
and  ordained  certain  persons  "  to  appoint  particular 
'•  taxation  or  imposition  upon  every  burgh  yearly  for 
**  the  sustentation  of  the  ministry/'  And  for  relief  of 
the  burghs  the  Queen  "  gives  and  grants  to  the  burghs 
"  the  annuals  of  altars,  chaplainries,  and  obits  within 
"  the  same,  whenever  the  same  shall  happen  to  '  vaik' 
"  by  the  decease  of  the  possessors  thereof,  which  as 
"  yet  remain  uugiven  and  undistributed  to  any 
'^  person,  and  that  to  relieve  the  taxation  and  contri- 
*^  bution  aforesaid,  and  the  *  superplus '  of  the  said 
*'  annuals  and  obits  (if  any  be)  to  be  distributed  to 
"  the  poor  and  hospitals  of  every  burgh  within  them- 
"  selves  by  advice  of  the  ministers  and  elders  thereof." 
In  this  manner  a  portion  of  the  subjects  mentioned  in 
the  Act  of  Council  of  1561-2  were  disposed  of;  the 
rest  remained  to  be  employed  as  the  Queen's  Majesty 
itbould  be  further  advised,  and  should  take  final  order 
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MAonrrBATRi  of  respecting  them.  Accordingly,  the  Act  of  Queen  Maiy 
prbsbtory  or  ^^  April  1567  directed  the  appropriation  of  everything 
DuNDKB.  ^hich  had  been  reserved  by  the  Act  of  Council  to  the 
disposition  of  Her  Majesty.  In  considering  this 
charter,  upon  which  the  whole  case  ai>pear8  to  turn,  it 
is  necessary  to  determine,  Ist,  the  objects  for  which  it 
was  made ;  2nd,  the  subjects  or  property  to  wliich  it 
applied.  Upon  the  first  point  I  feel  no  difficulty. 
The  recital  explains  the  cause  which  moved  the  Queen 
to  make  the  grant,  and  which  must  therefore  be  taken 
to  be  the  end  and  object  of  it.  It  was  made  in  fulfil- 
ment of  her  duty  in  virtue  of  her  office  to  provide  for 
the  ministers  of  God's  Word  and  to  support  hospitals 
within  the  burgL 

I  entertain  no  doubt,  therefore,  that  in  the  words  of 
the  second  Interlocutor  appealed  from,  the  claim  of  the 
ministers  of  Dundee  to  have  suitable  and  adequate 
stipends  provided  for  them  out  of  the  funds  and  estate 
of  the  foundation  is  one  of  the  primary  claims  on  the 
foundatioa  This  point  being  settled,  the  question 
then  arises,  what  are  the  funds  and  estate  of  the  foun- 
dation? The  subjects  of  the  grant  are  accurately 
distributed  by  Mr.  Innes,  in  his  report  All  these  pro- 
perties are  imited  and  incorporated  into  one  body,  to  be 
called,  '*  Fundatio  nostra  Ministerii  et  Hospitalitatis  de 
*'  Dundee."  It  does  not  appear  to  me  that  the  hospital 
which  was  then  undoubtedly  in  the  possession  of  the 
burgh,  was  included  in  any  of  the  words  of  the  grant, 
either  specific  or  general.  The  absence  of  any  specific 
mention  of  it  was  endeavoured  to  be  accounted  for  from 
the  circumstance  of  its  being  already  in  possession  of 
the  burgh,  and  because  it  was  of  small  value  com- 
pared with  the  "other  subjects  of  the  grant.  The 
argument  derived  from  the  comparative  insignificance 
of  the  hospital  estate  was  answered  by  a  reference  to 
the  rental  of  1581,  by  which  it  appears  that  it  was  of 
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greater  value  than  all  the  other  possessions  included    ^°dS!5™  ^' 
in  the  grant,  except  those  of  the  Grey  Friars.     And    ^'^J^J^  •' 
as  to  the  hospital  not  being  named  because  the  burgh  ^^^  a^^iH^fifr^t 
had  it  ahreadj,  it  must  be  observed  that  it  is  an 
important  part   of   the    case    that  the  burgh  had 
recently  before  the  charter  obtained  the  hospital,  not 
by  any  legal  means,  but  by  entering  with  a  strong 
hand  upon  the  possessions  of  the  Bed  Friars.      If 
under  these  circumstances  it  had  been  intended  to 
clothe  their  illegal  possession  with  a  lawful  title,  it  is 
inconceivable  that  the  hospital  should  not  have  been 
expressly  and  specially  named  in  the  charter.     That 
it  really  formed  no  part  of  the  foundation  is  proved 
very  clearly  to  my  mind  by  what  may  be  considered 
as  a  contemporaneous  exposition  of  the  Queen's  grant. 
I  refer  to  the  rental  which  was  produced  by  the  burgh 
to  the  Lords  Commissioners  in  the  year  1573,  and 
which  is  headed,  "  The  rental  of  all  chaplainries  and 
"  annual  rentes  pertening  to  the  choristoris.  Black 
"  Freris,  Grey  Frieres,  Grey  Sisteris  of  the  burgh  of 
"  Dundee,  disponit  to  the  said  burgh  be  the  King's 
"  Majesties  darrest    moder    for    sustentatioun    and 
"  nphauld  of    the  minister,   maister  of    the    scuill, 
"  and  puir  of  the  said  burgh,  and  utheiis  ordinaris 
"  concerning  the  ministrie.''    In  this  account,  which 
was  obviously  intended  to  comprehend  everything  in- 
daded  in  the  Queen's  donation,  over  which  the  Lords 
CommisaionerB  exercised  the  power  of  allowing  and 
disallowing  items,  there  is  no  mention  at  all  of  the 
hospital  property.     If  it  had  been  amongst  the  sub- 
jects "  disponed  "  to  the  burgh,  it  would  undoubtedly 
have  found  its  way  into  the  rental,  or  its  omission 
most  have  been  noticed,  and  corrected  before    the 
account  was  passed.    All  the  circumstances  to  which 
I  have  thus  referred  have  convinced  me  that  the 
hospital  was  held  tmder  a  different  and  earlier  title 
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from  that  by  which  the  burgh  acquired  the  possessioi^ 
of  the  religious  houses  mentioned  in  the  charter.  As 
the  Queen's  donation  and  the  hospital  fund  were  appli- 
cable to  different  objects,  it  would  have  been  proper 
for  the  burgh  to  have  kept  separate  and  distinct 
accounts  of  them  in  their  books.  And  this  they 
appear  originally  to  have  intended,  for  we  find  that 
a  few  months  after  the  charter  a  collector  of  the 
Queen's  donation  was  appointed,  whose  duty  was 
expressly  limited  to  the  feu  mails,  annual  rents,  farms, 
emoluments,  and  various  duties  "  which  pertained  of 
"  befoir  to  the  Gray  Freiris  and  Blak,  Gray  Sist'rs, 
"  choristis,  and  chaplains  of  this  bur**/'  But  two 
years  after  the  charter  they  seem  to  have  taken  a 
different  idea  of  the  matter,  and  to  have  considered 
that  the  master  of  the  hospital  ought  to  have  the 
receipt  of  subjects  of  that  donation,  as  well  as  of  the 
funds  of  the  hospital,  and  that  all  of  them,  without 
distinction,  ought  to  be  applied  to  the  same  objects. 
Accordingly  on  the  9th  January  1569-70,  the  provost, 
baillies,  council,  deacons  of  craft,  and  commonalty  of 
the  borough,  by  a  deed  of  disposition  reciting  that  the 
authority  for  the  time  had  given  to  them  and  their 
successors  "all  and  sundry  the  places,  yards,  crofts, 
"  acres,  rents,  feu  mails,  annual  rents,  emoluments, 
"  and  other  duties  whatsoever  which  pertained  to  the 
"  Grey  Friars,  Black  Friars,  Grey  Sisters,  chaplain- 
'^  ries,  choristers,  and  hebdomadaries  of  the  said 
''  borough,  to  have  been  applied  to  the  upholding  and 
'*  sustentation  of  the  ministrie  of  the  said  borough,  as 
"  having  respect  and  consideration  that  the  poor, 
"  decayed,  honest  persons  of  this  borough  to  be  placed 
"  in  the  hospital  of  this  borough  or  almshouse  thereof 
"  is  one  part  and  portion  of  the  said  ministerie  of  this 
"  borough,  and  that  it  belongs  to  us  and  to  our  duties 
"  for  their  sustentation  to  provide,  they  at  this  pre- 


Lord  Ckelm^fitr^M 


CASES  IN  THE  HOUSE   OF   LORDS.  2^9 

"sent  being  all  utterly  destitute  of  any  sufficient    '^^g^SiSf*'' 
"  rent  to  sustain  them,  disponed  perpetually  to  the     pbw«ytb«y  of 
*  master  of  the  hospital  or  almshouse  of  the  borough, 
"  and  successors,  masters  thereof,  in  name  of  the  poor 
"  which  shall  be  placed  therein,  all  and  whole  the  pre- 
"  sent  places,  yards,  crofts,  and  acres  of  land,  with  all 
"and  sundry  their  pertinents,  which  pertained  to 
"  ibe  said  Grey  Friars,  Black   Friars,  Grey  Sisters, 
"  and  now  to  us,  by  reason  of  the  disposition  thereof 
"  aforesaid,  to  be  held  of  our  Sovereign  Lord  and  his 
**  successors  in  free  burgage,  for  payment  of  service  of 
"  the  burgh  used  and  wont,  to  be  laboured,  occupied, 
"  and  manured  to  the  welfare  of  the  poor  persons  of 
"  the  said  hospital,  and  to  no  other  use/'     I  do  not 
perceive  that  anything  material  turns  upon  the  cir- 
cumstance observed  upon  by  the  Lord  Ordinary, 
"  that  this  disposition  or  obligation  is  not  a  convey- 
^  ance  in  the  broad  terms  contained  in  Queen  Mary's 
"  charter ;  for  that  while  the  narrative  of  the  obliga- 
"  tion  recites  that  the  burgh  had  acquired  right  to 
"  rents,  feu  maiLs,  annual  rents,  emoluments,  and  other 
"  duties  which  pertained  to  the  Grey  Friars,  fca,  the 
"  dispositive  clause  to  the  master  of  the  hospital  is 
"  limited  to  places,  yards,  crofts,  and  acres  of  land." 
But  this  disposition  occasioned  an  improper  diversion 
of  the  Queen's  donation  from  some  of  its  intended 
objects ;  for  it  excludes  the  ministers  of  God's  Word, 
for  whom  it  is  was  one  main  intention  of  the  charter 
to  provide,  from  the  benefit  of  any  portion  of  the 
Amd,  and  directs  it  to  be  solely  applied  to  the  poor 
within  the  hospital     The  nature  of  Queen  Mary's 
grant  seems  to  have  been  misconceived  by  the  Lords 
Commissioners  to  whom  the  rental  of  the  subjects  of 
the  Queen's  donation  was  produced  in  the  year  1573, 
to  which  I  have  already  referred ;  for  upon  the  dis- 
charge claimed  by  the  Council  for  one  hundred  marks 


260 


CASES   IN   THE   HOUSE   OF   LORDS. 


^**dc5d™  °'   paid  to  the  minister,  the  Lords  answer, 

9, 

PSBSBYTERY  OF 
DOKDBB. 

Lord  CMm^fbrtrs 
opinion. 


In  the  first 
"  anent  the  hundred  merkes  allowit  to  the  minister, 
"  it  is  ordanit  that  the  toun  sail  stent  the  nycbouris  of 
"  the  burgh  for  ane  hundred  markis  to  be  payit  yeerly 
"  to  the  minister,  and  sail  pay  the  same  be  the  said 
"  stent,  to  the  effect  that  the  rentis  foirsaedes  may  be 
*'  hailalie  applyit  to  the  sustentation  of  the  puir  for 
"  quilk  it  was  foundat"  The  Lords  Commissioners 
thus  appear  to  have  construed  the  Queen's  grant  as  if 
it  were  intended,  like  the  Act  of  Council  of  10th 
January  1566-7,  to  give  the  possessions  of  the  reli- 
gious bodies  to  the  burgh  merely  for  the  relief  of  the 
taxation  for  the  support  of  the  ministers,  and  not  as  a 
fund  originally  applicable  to  their  benefit.  It  is  im- 
possible to  observe  the  language  of  the  deed  of  dis- 
position to  the  master  of  the  hospital,  and  of  the 
answer  by  the  Lords  Commissioners  to  the  discharge 
claimed  by  the  burgh  for  the  100  marks  paid  to  the 
minister,  and  agree  with  the  Lord  Justice-Clerk  that 
''  this  deed  seems  to  demonstrate  that  in  all  the  lan- 
''  guage  of  after  minutes  and  documents  the  poor 
''  were  taken  to  be  included  in  the  term  tised  as  a 
"  mode  of  designating  the  foundation  generally,  the 
"  leading  object  of  which  was  the  sustentation  of  the 
"  ministry."  When,  however,  the  master  of  the  hos- 
pital ^became  the  receiver,  not  only  of  the  funds  of  the 
hospital,  but  also  of  the  revenues  and  profits  arising 
firom  the  Queen's  donation,  as  he  had  to  account  to 
the  same  persons  for  the  whole  of  his  receipts,  he 
would  naturally  insert  them  together  in  one  account. 
Accordingly,  in  the  first  extant  account  of  the  master 
of  the  hospital  to  the  Provost  and  Baillies  of  the 
borough,  in  the  year  1581,  the  master  gives  in  a 
charge  and  rental,  not  merely  relating  to  the  lands 
and  tenements  of  the  Grey  Friars,  Black  Friars,  Grey 
Sisters,  Choristoris,  and  Chaplainries  "  dotet  to  the  said 
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"  hospital  by  the  Sovereign,"  (as  in  the  rental  delivered  HAcinBAm  op 
to  the  Lords  Commissioners),  but  also  of  the  lands  ^^^^^^^  of 
and  tenements  which  pertained  of  old  to  the  hospital.  ^^«- 
Whether  the  Town  Council  continued  for  some  time  ophuom. 
longer  to  appoint  a  collector  of  the  Queen's  donation 
does  not  appear ;  but  on  the  2nd  December  1588 
there  is  an  acknowledgment  of  the  receipt  by  the 
master  of  the  hospital,  from  Wm.  Man  and  Alex. 
Bamsay,  of  certain  documents  which  had  been  placed 
in  Mr.  John  Sharpens  hands  to  defend  an  action  against 
the  township,  and  amongst  them  the  Queen's  dona- 
tion of  all  lands,  tenements,  and  annual  rents  which 
pertained  to  the  Friars  and  Chaplains  within  the  said 
bnigh.  From  this  time  the  whole  of  the  revenues, 
whether  arising  from  the  Queen's  donation  or  from 
the  lands  and  tenements  which  had  previously  be- 
longed to  tlie  hospital,  appear  to  have  been  treated  as 
one  common  frind,  and  were  entered  in  the  hospital 
books,  and  accoimted  for  by  the  master  of  the  hospital. 
By  the  charter  of  James  Y I.,  confirming  that  of  Queen 
Maiy,  the  terms  of  the  original  grant  are  repeated ; 
but,  in  addition.  His  Majesty,  for  the  sustentation  of 
the  ministers  of  the  Gospel  and  the  support  of  the 
hospital  for  the  poor  within  the  burgh,  granted  to  the 
Magistrates,  Council,  and  community  a  vicarage,  with 
all  its  revenues,  expressly  "  pro  sustentatione  minis- 
*"  tronun  curam  dicti  burgi  de  Dundie  gerentium  et 
**  intertenimento  pauperum  infra  hospitalitatem  ejus- 
"*  dem  residentium."  And  by  the  subsequent  charter 
of  Charles  the  First  in  1642,  reciting  that  the  common 
revenues  and  patrimony  of  the  burgh  were  so  scanty 
that  with  the  vicarage  they  were  not  sufficient  for 
the  support  of  the  common  expense  and  for  the  sus- 
tentation of  the  ministers,  the  King  grants  in  addition 
a  certun  duty  on  wine,  for  the  sustentation  of  the 
ministers  and  ako  of  (he  poor  resident  within  the 
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hospital.  The  Lord  Justice-Clerk  states,  that, "  tliough 
''  this  does  not  appear  from  the  accounts,  the  addi- 
"  tional  revenues  arising  from  this  gift  of  the  vicarage 
"  (it  is  supposed)  became  part  of  the  general  hospital 
"  fund.*'     I  think  it  is  quite  dear  that  the  vicarage, 
and  also  the  duty  on  wine  added  by  these  charters, 
were  to  be  applied  precisely  to  the  same  charges  to 
which  the  Queen's  donation  was  originally  subject; 
and  I  do  not  agree  with  the  view  suggested  by  the 
Counsel,  that  these  subsequent  charters,  by  the  general 
words  which  they  contained,  enlarged   the   Queen's 
grant,   or   extended   to   subjects   not   comprehended 
within  it.     From  the  close  examination  which  I  have 
made  of  the  documents,  I  have  satisfied  myself  that 
the  revenues  of  the  hospital,  properly  so  called,  were 
inapplicable  to  any  other  purpose  than  the  mainte- 
nance of  the  poor  within  the  hospital.     And  upon  any 
other  view  I  find  it  impossible  to  explain  the  recital 
and  provisions  of  one  of  the  Acts  which  was  men- 
tioned in  the  course  of  the  argument,  and  which, 
though  temporaiy  merely,  and  now  expired,  yet  for 
the  purpose  for  which  it  was  referred  to  is  extremely 
important.     The  20  Geo.  2.  recites  that  "  Whereas  it 
"  is  found  proper  and  necessary  that  the  hospital  in 
"  the  said  town  now  used  for  the  reception  of  decayed 
"  burghers  should  be  converted  into  and  made  use  of 
"  as  a  workhouse  for  employing  and  setting  to  work 
"  the  poor  inhabitants  of  the  said  town,  and  that  the 
"  revenue  appointed  for  the  support  and  maintenance 
"  of  the  said  decayed  burghers  should  be  applied  for 
"  and  towards  paying  pensions  constantly  to  them 
"  for  the  time  being  for  their  support  and  mainte- 
"  nance;"  and  then  proceeds  thus,  "  And  forasmuch  as 
*'  the  annual  revenue  applicable  for  the  relief  of  the 
•"  poor  burghers  of  the  town  of  Dundee  may  in  some 
"  years  amount  to  more  than  will  be  necessary  to  pay 
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"  to  such  poor  burghers  for  their  support  and  mainte-  "^^gJI^Jf  **'- 
"  nance :  Be  it  enacted,  that  in  case  any  overplus  prmbtot  of 
^  money  shall  at  any  time  remain  in  the  hands  of  the  —  ' 

•^  "^  ,  Lord  Chehn^/brdrt 

**  Magistrates  and  Town  Council  after  the  pensions  opMon, 
*^  shaU  be  paid  to  such  burghers,  it  shall  and  may  be 
"  lawful  for  the  said  Magistrates  and  Town  Council 
"  from  time  to  time  to  lay  out  and  apply  such  over- 
''  plus  money  for  and  towards  the  repairing  the  said 
**  workhouse,  and  maintaining  the  poor  therein." 
This  Act  is  utterly  irreconcileable  with  the  notion 
that  the  ministers  of  Dundee  had  any  claim  upon  any 
portion  of  these  particular  funds,  and  it  sanctions  the 
appropriation  which  had  been  made  of  them  to  the 
support  of  decayed  burghers.  And  it  may  be  observed 
thai  even  if  it  could  have  been  shown  that  the  burgh 
had  misapplied  these  hospital  funds,  yet  the  ministers 
would  have  no  right  to  complain  of  the  misappropria- 
tion, unless  they  could  have  proved  that  they  had  an 
interest  in  them.  I  do  not  think  that  the  circum- 
stance of  there  having  been  payments  made  to  the 
ministers  by  the  master  of  the  hospital  from  time  to 
time  is  at  all  material  to  the  decision  of  this  question  ; 
for  the  observation  of  the  Lord  Justice-Clerk  is  per- 
fectly correct,  that  "  there  can  be  no  prescription 
"  against  the  express  and  declared  object  and  oondi- 
^  tion  of  the  grant,  and  the  Defenders,  as  adminis- 
"  trators,  cannot  found  on  any  prior  application  of  the 
"  funds  in  order  to  defeat  the  object  for  which  alone 
"  they  obtained  the  grant"  If,  therefore,  the  minis- 
ters had  no  right  under  the  grant  of  Queen  Mary,  the 
payments  made  to  them  by  the  burgh  coidd  not  esta- 
blish a  right ;  and  if  they  were  entitled  to  a  provision 
by  the  terms  of  that  grant,  the  varying  amount  of  the 
payments  made  to  them  from  time  to  time  would  not 
leave  them  to  the  arbitrary  discretion  of  the  burgh  to 
give  or  withhold  this  provision  at  pleasure.     But  in 


264 


CASSS   IN    THE   HOUSE   OF   LORDS. 


DONDEB 

9. 

Peubytrry  op 
Dundee. 

Lord  Chelmsford's 
ophuon* 


^^^SSim  **'   ^*^  during  the  whole  time  the  ministers  had  an  un- 
doubted right  to  have  suitable  and  adequate  stipends 
provided  for  them  out    of  "  the  foundation  of  the 
**  ministry  and  hospital  of  Dundee,"  created  by  the 
union   and  incorporation  of  the  possessions  of  'Hhe 
"  Dominican  or  Preaching  Friars,  Minorites  or  Fran- 
"  ciscans,  and  nuns  commonly  called  the  Grey  Sisters" 
in  the  Charter  of  Queen  Mary.     It  is  said  that  there  is 
no   difficulty  in   distinguishing   the   property  which 
(thus  explained)  may  be  called  the  Queen's  donation 
from  that  of  the  hospital  proper.     But  if  any  such 
difficulty  should  arise,  it  ought  to  turn  to  the  preju- 
dice of  the  burgh,  and  not  to  that  of  the  ministers. 
The  Council  have  chosen  to   blend  together  funds 
which  ought  to  have  been  kept  separate,  and  those 
who  are  interested  in  &  portion  of  these  funds,  apart 
from  the  Act,  are  entitled  to  have  every  intendment 
made  in  their  favour  where  the  particular  property 
upon   which   their  rights   attach   cannot  be   distin- 
guished.    Upon  the  view  which  I  have  thus  taken,  I 
do  not  think  that  any  grants  or  bequests  which  have 
been  made  to  the  hospital  whether  generally,  or  ex- 
pressly for  some  particular  objects,  can  be  properly 
made  to  form  any  part  of  ''the  foundation"  out  of 
which  the  ministers*  stipends  are  to  be  provided  for. 
But  where  purchases  have  been  made  from  time  to 
time  out  of  the  common  funds  received  by  the  hospital 
master,  "  the  Foundation  "  ought  to  have  the  benefit 
of  these  acquisitions  in  the  proportion  which  its  reve- 
nues bear  to  those  of  the  hospital  estate.     There  may 
be  great  difficulty  in  ascertaining  and  distinguishing 
the  property  in  this  manner,  but  in  no  other  mode,  in 
my  judgment,  can  justice  be  done  between  the  parties. 
With  respect  to  Monorgan's  croft  I  agree  with  my 
noble  and  learned  friend  (Lord  Granvxrrth)  that  it 
clearly  appears  that  an  ascertained  portion  of  John- 
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ston's  legnffy  was  invested  in  its  purchase,  and  as  tbe 
legacy  was  given  for  the  yearly  maintenance  of  the 
aged  and  impotent  people  of  the  town  of  Dundee  it  is 
inapplicable  to  the  stipends  of  the  ministers.  The  opinion, 
second  Interlocutor  must  therefore  be  varied  in  this 
respect,  and  as  to  the  Interlocutors  generally,  I  am  of 
opinion  that  they  are  correct  in  their  findings,  subject 
to  tlie  observation  which  I  have  made  as  to  the  ambi- 
guity of  the  words  '•'  now  commonly  known  as  the 
*•'  Hospital  Fund,"  in  the  first  Interlocutor,  and  with 
the  exception  of  the  finding  in  the  second  Interlocu- 
tor, that  "  the  old  hospital  and  its  property  feU  within 
^  the  scope  of  the  general  terms  of  Queen  Mary's 
"  grant,  and  became  part  thereof"  But  as  my  noble 
and  learned  friend  differs  with  me  as  to  my  construc- 
tion of  the  grant,  his  opinion  must  prevail. 

Mr.  BoU :  I  believe  it  will  be  necessary  in  point  of 
form  that  the  Appeal  generally  should  be  dismissed^ 
except  as  to  the  fourth  finding  in  the  second  Interlo- 
cutor. As  to  costs,  it  will  be  for  your  Lordships  to 
say  whether  they  should  be  of  the  whole,  or  of  that 
put  of  the  Appeal  which  is  dismissed. 

Lord  Cranworth  :  The  first  Interlocutor  will  be 
affinned,  and  the  Appeal  dismissed  with  costs.  As  to 
the  second  Interlocutor,  the  cause  wiU  be  remitted 
with  a  declaration  as  to  Monorgon's  croft. 

Judgment. 

It  is  Ordered  and  Adjudged,  That  the  said  Interlocutor  of  the 
Second  Division,  of  the  18th  of  July  1856,  be,  and  the  same  is 
hatbj  affinned ;  and  that  the  said  Appeal,  so  far  as  relates  to  the 
aid  Interlocutor,  be,  and  the  same  is  hereby  dismissed  this  House ; 
and  that  the  said  Interlocutor  of  the  Second  Division,  of  the  18th 
of  March  1858,  except  so  much  thereof  as  finds  that  the  ground 
nUed  Monorgan's  croft  was  purchased  out  of  the  accumulations 
And  savings  of  the  general  funds  of  the  hospital,  and  belongs  to 
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the  foundation,  and  finds  that  the  hospital  at  different  times 
received  the  whole  legacy  left  by  Rohert  Johnston  of  London, 
amounting  to  one  thousand  pounds  sterling,  to  be  employed  by 
the  Provost  and  Bailies  of  Dundee  in  the  ''yearly  maintenance  of 
"  the  aged  and  impotent  people  "  of  the  said  town,  and  that  the 
annual  interest  of  one  thousand  pounds  must  be  held  applicable  to 
that  purpose  in  framing  a  final  state  of  accounts,  and  that,  as  to 
past  administration,  as  the  interest  of  that  sum  was  to  be  strictly 
so  appropriated,  it  must  be  held  that  it  was  fully  accounted  for  by 
the  charities  to  which  the  funds  generally  of  the  foundation  were 
applied,  be,  and  the  same  is  hereby  also  affirmed,  with  the  decla- 
ration that  the  ground  called  Monorgan's  croft  must  be  deemed 
to  have  been  purchased  in  the  year  1646  with  part  of  the  legacy  of 
one  thousand  pounds  bequeathed  by  the  will  of  Robert  Johnston, 
in  order  that  the  same  might  thenceforth  be  held  upon  the  trusts 
by  the  said  will  declared  concerning  the  said  legacy :  And  it  is 
further  Ordered,  That  the  Appellants  do  pay  or  cause  to  be  paid  to 
the  said  Respondents  the  costs  incurred  by  them  in  respect  of  so 
much  of  the  said  petition  and  Appeal  as  stands  dismissed  as  afore- 
said, the  amount  thereof  to  be  certified  by  the  Clerk  of  the 
Parliaments  :  And  it  is  further  Ordered,  That  the  cause  be  remitted 
back  to  the  Court  of  Session  in  Scotland,  to  do  therein  as  shall  be 
just,  and  consistent  with  this  declaration  and  this  judgment :  And 
it  is  also  further  Ordered,  That  unless  the  costs,  certified  as  afore- 
said, shall  be  paid  to  the  parties  entitled  to  the  same  within  one 
calendar  month  from  the  date  of  the  certificate  thereof,  the  Court 
of  Session  in  Scotland,  or  the  Lord  Ordinary  officiating  on  the 
bills  during  the  vacation,  shall  issue  such  summary  process  or 
diligence  for  the  recovery  of  such  costs  as  shall  be  lawful  and 
necessary. 


Loc^H  &  McLaurin — SiMSON  &  Traill. 
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Gift  by  a  Husband  to  his  Wife, — ^Per  Lord  Brougham  :  By     Mmiuk,  vtK 
the  law  of  Scotland  a  gift  bj  a  husband  to  his  wife  is  to     «^''"*'17a. 
be  taken  as  a  doncUion,  or  as  a  provision^  according  to 
the  circomstanccs. 

DomUion  by  Husband  to  Wife — Subsequent  Bankruptcy-^ 
Rights  of  Creditors. — 'Bj  the  law  of  Scotland  a  donation 
made  bj  a  husband  to  his  wife,  stante  matrimonio,  is  re- 
Tocable,  and  his  bankruptcy  operates  as  a  revocation. 

Proviaon  by  Husband  for  Widow — Subsequent  Bankruptcy 
--Rights  of  Creditors. — A  provision  made  for  a  wife  is 
not  revocable  if  it  be  reasonable  ;  and  if  it  be  excessive  it 
nutj  be  cut  down  for  the  excess,  and  remain  valid  for  the 
remainder. 

Circomstances  under  which  it  was  held  that  a  policy  of 
insurance  was  Sk  provision  and  not  a  donation. 

Ox  the  marriage  of  the  Appellant  with  James 
Galloway,  a  mason  and  builder  in  Glasgow,  now  de- 
ceased, no  settlement  was  made  or  contract  executed. 

In  May  1852  the  husband  effected  an  insurance  of 
4997.  19«.  on  his  own  life  with  the  Standard  Life 
Assurance  Company  in  EdinburgL  The  policy  was 
taken  payable  to  Mrs.  Galloway,  "  her  heirs,  executors, 
or  assignees."    The  husband  duly  paid  the  premiums. 

On  the  12th  May  1857  the  husband  executed  a 
trust  disposition  and  settlement,  mortis  causa,  where- 
by he  assigned  and  disponed  to  certain  trustees  his 
whole  heritable  and  moveable  property,  making  a  pro- 
vision for  his  wife,  but  saying  nothing  as  to  the  policy. 

On  the  10th  June  1858  the  husband  was  seques- 
trated under  the  Scotch  Bankruptcy  Act,  and  the 
Bespondent,  Mr.  Craig,  was  appointed  trustee  of  his 
estate.  It  was  alleged  by  him,  but  denied  by  the 
Appellant  that  the  husband  was  insolvent  when  the 
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policy  was  effected.  There  was  a  deficiency  of  assets 
to  satisfy  creditors. 

The  husband  died  on  the  4th  July  1858, 

The  question  was  whether  the  trustee  or  the  widow 
was  entitled  to  the  sum  insured. 

For  the  purpose  of  determining  this  question  the 
Assurance  Company  instituted  a  multiplepoindiiig  (a) 
suit,  calling  upon  Mrs.  Galloway  and  Mr.  Craig  to  put 
in  their  claims  respectively  to  the  sum  insured, 

A  record  was  made  up,  including  condescendence 
by  Mrs.  Galloway  and  answers  by  the  trustee ;  mi 
both  parties  put  in  their  claims  respectively,  Mr. 
Craig,  by  his  plea  in  law,  insisted  that  the  policy  in 
question  was  part  of  the  estate  of  the  deceased  hits* 
band,  the  bankrupt,  and  he,  therefore,  as  the  official 
trustee  under  the  sequestration,  claimed  the  amoimt 

Mrs.  Galloway  on  the  other  hand  by  her  pleas  m 
law  maintained  the  following  propositions  : — 

I.  The  policy  in  question  having  been  all  along  in  the  posses- 
sion of  the  claimant,  and  being  ex  facie  and  truly  the  property  ot 
herself,  '*  her  heirs,  executors,  and  assignees,^*  she  ib  entitled  let 
be  preferred  in  terms  of  her  claim. 

II.  Even  had  the  policy  been  opened  by  Mr,  Galloway,  and  the 
premiums  been  paid  from  his  funds, — L  The  sum  insured  would 
have  been  only  a  moderate  and  rational  proWsion  made  for  his 
widow  when  he  was  perfectly  solvent,  and  in  diacharge  of  the 
legal  obligation  incumbent  upon  him;  2.  Said  policy  was  a  de- 
livered evident  in  favour  of  the  claimant — w&s  truly  an  alimentuj 
provision  for  her  behoof — and  is  not  attachable  for  the  debts  of 
her  late  husband. 

Ill:  Even  had  the  policy  remained  in  the  custody  of  her  late 
husband,  this  would  not  affect  the  claimant'^  right  and  tiUe  to  the 
same,  as  the  husband  is  the  legal  custodier  of  the  wife's  wrttinga. 

IV.  The  sum  in  the  policy  never  having  been  in  boxis  of  the 
deceased,  his  creditors  have  no  right  or  title  to  claim  the  same. 

The  Lord  Ordinary  (5),  on  the  29th  June   1859, 

pronounced  the  following  Interlocutor  : — 

Finds  that  the  policy  of  insurance  for  4991.  I9s.  on  the  Hfc  of 
the  late  James  Galloway,  bears  to  have   been  effected   by  the 

(a)  Interpleader.  (6)  Lord  Ardmillan. 
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chiiDiDt^  l^In.  Galloway,  with  coneunenoe  of  her  husband ;  that        Oalmwav 
the  oUigatioii  to  pay  the  premiums  is  therein  undertaken  by  her ;.  CRua^ 

tittt  the  sum  in  the  policy  is  declared  to  be  payable  six  months 
after  Mr.  Galloway's  deaths  to  her,  or  to  her  heirs^  executors,  or* 
iBsignecs,  and  tiiat  the  receipts  for  the  premiums  paid  on  the 
IK^  aie  all  in  her  name,  and,  with  one  exception,  have  been 
produced  by  her :  Finds  it  admitted  that  there  was  no  marriage 
contract  betireen  Mr.  and  Mis.  Galloway,  and  that  it  is  not 
alleged  that  any  other  proyision  for  Mrs.  Galloway,  than  that 
under  Ae  pohcy,  was  made  by  her  husband :  Fmds  that  the  sum 
in  ^  said  policy  was  not  due  by  the  insurance  company  till  after 
the  death  of  James  Galloway,  when  it  became  due  to  the  claim- 
ant, Mrs.  Galloway,  as  the  holder  and  creditor  according  to  the 
terms  of  die  policy :  Finds  that  the  late  James  Galloway  was 
ieqneatiated  on  the  10th  June  1858,  and  died  on  the  4th  July 
1^:  Tlierefore,  finds  that  the  sum  payable  under  the  said 
polkj  was  not,  at  the  date  of  sequestration,  part  of  the  estate  of 
the  laid  James  Galloway,  and  that  the  claimant,  Mr.  Craig,  as 
trustee  on  his  sequestrated  estate,  is  not  entitled  to  claim  it  in 
this  mnltiplepoinding  on  the  footing  of  its  being  part  of  the 
sequestrated  estate :  Finds,  that  in  order  to  ascertain  whether  the 
cbiinaat,  Mr.  Craig,  as  trustee  foresaid,  is  entitled  to  be  pre^ 
fened  to  the  fund  ts  medio  to  any  extent  or  eflEect,  it  is  necessary 
to  inquiie  whether  Mr.  Galloway  was  solvent  or  insolvent  when 
the  policy  was  effiscted  and  the  premiums  thereon  were  respectively 
pnid :  Therefore,  remits  to  Mr.  Walter  Mackenzie,  accountant  in 
Glasgow,  to  examine  the  books,  papers,  and  accounts,  and 
genesrally  the  affiurs  of  the  late  James  Galloway ;  and  to  report, — 
1st,  wfa^her  he  was  solvent  or  insolvent  at  tho  date  of  the  policy, 
m.,  5th  May  1852,  and  if  he  was  solvent  at  that  date,  then,  2ndly, 
at  what  date  tiie  said  James  Galloway  became  insolvent :  Grants 
liiligeDoet,  at  the  instance  of  both  or  either  of  the  parties,  against 
haTcn  for  recovery  of  the  said  books,  papers,  and  accounts,  and 
commission  to  the  said  Walter  Mackenzie  to  take  the  oaths  and 
depositions  of  the  havers,  and  to  receive  their  exhibits,  the  same 
to  be  reported  qaam  jmnictii;  and  reserves  the  question  of 
expenses. 

To  this  Interlocutor  the  Lord  Ordmary  added  the 
fbllowing  Note : — 

The  mode  of  ascertaining  the  solvency  or  insolvency  of  Mr. 
Galloway  by  a  remit  to  an  accountant,  which  has  been  here 
idopted,  was  agreed  on  as  the  most  convenient  and  least  ex- 
pensive. 

The  trustee  on  the  sequestrated  estate  of  the  late  Mr.  Galloway 
has  demanded  the  whole  sum  in  the  policy  as  part  of  his  estate ; 
ud,  in  support  of  that  plea^he  maintains  that  it  is  unnecessary  to 
^nire  whether  Mr.  Galloway  was  solvent  or  insolvent  at  the 
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date  of  opening  the  policy,  or  at  the  date  of  the  annual  payment 
of  the  premiums. 

The  Lord  Ordinary  is  not  prepared  to  give  effect  to  this  plei. 
The  right  to  receive  payment  of  the  sum  in  the  policy,  when  it 
should  become  due,  was  in  the  wife, — so  the  \Ki\kr  bears  ;  aud  it 
is  not  disputed  that  the  policy  was  effected  with  the  knowledgt 
and  consent  of  the  husband.  She  was,  from  the  fim,  the  creditor, 
and  she  is  specially  mentioned  by  name  as  the  creditor  utider  that 
policy.  The  right  to  the  amount  set  forth  as  insured  oa  Mr. 
Galloway's  life  was  on  the  face  of  the  policy  in  her  ;  and  on  hif 
also  the  obligation  of  paying  the  premiums  w«b  impoaed  bj  thie 
terms  of  the  policy;  and  the  receipts  are  accordingly  in  hef 
name. 

The  sum  insured  was  not  due  till  after  tlie  husband's  deaJh. 
It  was  not  stante  matrimonio,  but  post  finem  matrimonii,  that  this 
sum  became  payable  by,  or  exigible  from,  the  Insurance  Comp&n^. 
It  never  was  or  could  be  due  to  the  husband  himself,  tae  it  wv 
only  payable  on  his  own  death ;  and  it  was  not  payable  t«  tbe 
wife  during  her  husband's  life. 

It  is  quite  true  that  the  holder  of  a  policy  of  hisui'&nce  maf 
use  it  as  a  security  or  fund  of  credit,  or  may  in  same  casea  obtain 
a  certain  sum  by  surrendering  it  at  a  stipulated  value.  But  thif 
does  not  affect  the  question  here  involved,  ivhich  relates  nnt  to 
any  sum  borrowed  on  the  contingency,  nor  tu  any  bonus  or  pre- 
mature fruit  dropping  during  the  currency  of  the  policy*  in  earnest 
of  future  possession,  or  to  any  surrender  value  on  adjusted  con- 
ditions of  anticipated  settlement,  but  to  the  sum  in  the  poU^, 
due  in  terms  thereof,  on  the  event  there  fixed  as  the  condition  ot 
payment,  and  exi^ble  by  the  wife  only  after  the  death  of  the 
husband.  ' 

It  is  also  true,  that  as  the  wife  had  no  separate  estate,  the 
annual  premium  paid  in  her  name  must  ha^c  been  paid  out  of 
the  husband's  funds,  and  it  is  said  that  he  thus  carved  an  estate 
out  of  his  own  estate.  But  irrespective  of  the  question  of  solranqr 
or  insolvency,  the  power  of  the  husband  to  create  in  this  fomi  a 
provision  for  his  wife  after  his  death,  by  payments  in  her  natnt 
and  for  her  benefit,  can  scarcely  be  disputed,  l^he  ri^ht  of  the 
wife  to  the  sum  in  the  policy  was  both  sua  nafura^  and,  according 
to  the  words  of  the  policy,  exigible  only  after  the  dissolution  of 
the  marriage,  and  it  could  not  form  part  of  the  hiiahand's  estate 
during  the  subsistence  of  the  marriage.  The  decision  in  the  ct^e 
of  Wight  y.  Broum,  27th  January  1849  (11  D.  459),  appear  to 
the  Lord  Ordinary  to  be  an  authority  in  support  of  the  \4ewi  now 
expressed.  This  point  must  be  considered  upart  from  the  plea 
that  the  policy  was  a  donation,  and  therefore  revocable,  and  opart 
from  the  plea  that  the  husband  was  insolvent,  and  that  the  aliena- 
tion was  to  the  prejudice  of  his  creditors ;  and  so  viewjog  it.  tbe 
Lord  Ordinary  is  of  opinion  that,  irrespective  of  alleged  reroc«- 
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tion  and  of  alleged  insolvency,  the  ram  in  the  policy  in  name  of       Gaujbwat 
Mrs.  Gallowaj  was  not  part  of  the  husband's  estate  falling  within  Cuasq, 

the  wquestntion. 

In  the  second  place,  the  policy  was  not  in  this  case  an 
absohitely  gratuitons  provision  so  as  to  be  revocable  by  the  hus- 
band u  a  donation  inter  virum  et  uxorem.  The  wife  was  not  in 
uy  odier  way  provided  for.  The  amount  does  not  appear  to  be,  ^ 
tod  is  not  alleged  to  be,  otherwise  than  moderate  and  reasonable, 
and,  except  on  the  footing  of  the  husband*s  insolvency  at  the 
date  of  the  policy  (a  fiact  not  yet  ascertained,  and  if  so  found, 
leading  to  a  different  rule  of  law),  the  sum  in  the  policy  must  be 
dealt  vtth  as  an  onerous  provision  for  the  wife,  in  fulfilment  of  a 
Qitnnd  obligation,  in  so  far  as  it  is  reasonable  and  not  excessive, 
and  as  gratuitous  and  revocable  only  quoeui  excessum  (1  Bell's 
Com.  6i2). 

It  does  not  seem  to  be  neoessaiy,  in  this  view  of  the  policy  as  a 
prorisioD,  to  enter  on  the  question,  whether  the  sequestration  of 
the  husband's  estate  would  operate  ipso  facto  as  a  revocation  of  a 
donation,  or  whether  the  sequestration  only  transferred  to  the 
trostee  for  the  creditors  the  right  to  revoke  as  it  stood  in  the  per- 
lon  of  the  husband.  There  is  some  authority  in  support  of  the 
trostee's  argument,  that  not  merely  was  the  right  to  revoke 
transferred,  but  that  revocation  was  effected  at  once  by  the  seques- 
tration ;  and  this  seems  most  in  accordance  with  'the  true  prin- 
ciples of  the  law  of  bankruptcy  {Kemp  v.  Napier,  1st  Pebruaiy 
1^,  4  D.  558).  But  unless  this  was  a  proper  donation,  so  as 
to  hare  been  revocable  by  the  husband,  this  point  does  not  arise. 
In  the  last  place,  the  effect  of  the  alleged  insolvency  of  Mr. 
GaHoway  remains  to  be  considered ;  but,  on  this  point,  it  will  be 
more  satisfactory  to  reserve  the  expression  of  opinion  till  the  facts 
in  regard  to  the  insolvency  shall  have  been  ascertained. 

Upon  a  reclaiming  petition  presented  by  Mr.  Craig, 
the  cause  was  fully  argued  before  the  Lords  of  the 
Second  Division ;  and  a  minute  having  been  lodged 
by  Mrs.  Galloway,  whereby  she  admitted  that  the 
premiums  of  insurance  on  the  policy  had  been  paid 
by  her  husband,  or  from  his  funds,  their  Lordships  on 
the  22nd  June  1860  pronounced  the  following  judg- 
ment (a) : — 

Alter  the  Interlocutor  of  Lord  ArdmiUan:  Find  that  the 
policy  opened  in  May  1852  by  the  deceased  James  Galloway,  in 
naiDe  of  his  wife,  and  the  payment  of  the  annual  premiums 

(a)  Lord  Benholme  dissenting.    See  Sec.  Ser.  vol.  22,  p.  1219. 
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Oalmwat       thereafter  out  of  his  funds,  constituted  in  truth  and  substance  a 

Ceaio.  donation  by  the  husband  to  the  wife,  and  was  therefore  revocable, 

and  was  ipso  facto  revoked  by  the  sequestration  of  the  husband's 

estate :  Therefore,  rank  and  prefer  the  claimant  Robert  Craig  in 

terms  of  his  claim  and  decern. 

Against  this  judgment  of  the  Second  Division  Mrs. 
Galloway  appealed  to  the  House. 

Mr.  ATiderson  and  Mr.  Neish  for  the  Appellant. 

The  Lord  Advocate  and  Mr.  Roll  for  the  Re- 
spondent, 

The  following  opinions,  delivered  by  the  Law  Peers, 
exhaust  the  case. 


Lord  CkaneettorU 


Lord  Brougham  : 

My  Lords,  I  will  read  to  your  Lordships  the  judg- 
ment of  my  late  lamented  noble  and  learned  firiend 
Lord  Chancellor  Campbell  (a).     He  says  :— 

I  approve  of  the  view  taken  of  this  case  by  Lord 
Ardmillan  (the  Lord  Ordinary),  and  by  Lord  Ben- 
Jiol/me,  the  dissenting  Judge  of  the  Second  Division 
of  the  Inner  House. 

Having  carefully  referred  to  the  decisions,  and  the 
authorities  from  institutional  writers,  quoted  at  the 
bar,  I  come  to  this  conclusion,  that,  according  to  the 
law  of  Scotland, — in  determining  whether  a  gift  by  a 
husband  to  the  wife  is  to  be  considered  a  pure  revocable 
donation,  or  a  provision  for  the  wife  after  the  death 
of  the  husband,  which  cannot  be  revoked  by  the  act 
of  the  husband  or  by  his  sequestration, — if  there  was 
no  antenuptial  contract  between  the  spouses,  and  the 
wife'  was  entirely  unprovided  for  at  the  time  of  the 

(a)  Lord  Campbell  had  written  his  judgment,  as  was  his  wont, 
shortly  after  the  argument,  which  in  this  case  had  taken  place  in 
the  month  of  May  1861.  The  manuscript  was  found  after  his 
death  (see  suprli,  p.  236),  and  communicated  to  Lord  Brougham, 
who  delivered  it  as  above. 


Lord 
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gift,  and  if  the  gift  waa  intended  between  the  parties  oalwwat 
when  made  to  be  such  a  provision  for  her,— and  it  ^*^^' 
may  operate  as  such  a  provision, — ^it  shall  be  treated 
as  such  a  provision,  so  that,  the  wifQ  surviving  the 
husband,  it  shall  go  to  the  wife  and  not  to  the  execu- 
tors of  the  husband,  and,  the  husband  being  seques- 
trated, living  the  wife,  it  shall  go  to  the  wife,  and  not 
to  the  creditors  of  the  husband. 

The  policy  in  question,  a  gifl  by  the  husband  to  the 
wife,  seems  to  me,  according  to  all  these  conditions,  to 
be  a  provision  for  the  wife  and  to  belong  to  her. 

There  had  been  na  antenuptial  contract  between  the 
spouses ;  at  the  time  of  the  gift  the  wife  was  wholly 
unprovided  for,  and  the  imperfect  obligation  on  the 
husband  to  make  a  provision  for  the  wife  when  she 
becomes  a  widow,  wisely  recognized  by  the  law  of 
Scotland,  subsisted  in  fiill  force,  to  prevent  this  being 
considered  a  mere  voluntary  gift,  without  considera- 
tion. It  naturally  would  operate,  and  most  clearly  it 
was  intended  to  operate, — ^as  a  provision  for  her  when 
she  should  become  a  widow.  There  being  two  policies 
of  insurance  for  300!.,  each  .effected  by  the  husband  in 
his  own  name  on  his  own  life,  and  payable  to  his  own 
executors,  for  his  own  separate  benefit, — ^while  he  was 
stiU  solvent, — this  policy  for  4992. 19a.  was  effects  by 
him  in  the  name  of  his  wife  on  his  own  life^  payable 
six  months  after  his  death  to  his  wife,  ''her  heirs, 
executors,  or  assigns."'  The  premiums  due  on  this 
policy  were  paid  from  the  funds  of  the  husband,  but 
the  receipts  given  for  them  were  in  the  name  of  the 
wife. 

She  actually  did  survive  him,  and  the  sum  insured 
on  his  life  is  unquestionably  due  from  the  Insurance 
Office.  He  had  been  sequestrated  shortly  before  his 
death,  and  the  only  controversy  is  between  her  and 
his  creditors  under  the  sequestration  as  to  the  right  to 
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the  499Z.  195.  The  policy,  if  a  provision,  is  allowed  to 
be  reasonable  in  amount. 

Such  a  provision  by  a  husband  for  his  widow  we 
are  told  is  very  common,  and  certainly  is  very  natural 

The  objection  that  it  is  not  in  the  shape  of  an 
annuity  is  clearly  unsustainable ;  for  although  the 
provision  must  be  for  the  wife,  not  stante  Tnatrimanio, 
but  post  finem  rriatrimonii,  this  provision  may  be  by 
a  lump  sum  which  may  purchase  an  annual  aUowance ; 
and  there  ai-e  various  instances  in  the  reports  of  mck 
a  gift  being  held  a  valid  provision. 

But,  strange  to  say,  chief  reliance  is  placed  \ypon  tbe 
policy  being  payable  to  the  wife,  "  her  heirs,  execuUji-j?, 
and  assigns."  Although  this  might  be  supposed  to  be 
indicative  of  an  intention  to  make  the  money  insured 
the  separate  and  absolute  property  of  the  wife,  it  k 
converted  into  an  objection  that  the  money  would 
have  been  payable  to  her  representatives  if  she  had 
predeceased  her  husband,  and  in  that  case  it  could  not 
have  been  a  provision  for  her  after  his  death.  Further, 
the  fact  is  relied  upon  that  the  moment  one  premium 
had  been  paid  the  policy  was  of  some  value,  and  that 
she"  miorht  have  sold  it  in  her  lifetime,  and  so  on  his 
death  she  might  have  been  wholly  unprovided  for. 
But  I  think  it  is  very  certain  that  the  spouses  did  not 
consider  the  policy  of  any  productive  value  till  the 
death  of  the  husband  ;  the  notion  of  selling  it  during 
their  joint  lives  never  entered  their  imagination,  and 
in  truth  the  one  could  not  have  sold  or  surrendered  it 
without  the  consent  of  the  other.  To  be  sure,  there 
was  a  possibility  that  she  might  have  predeceased  him ; 
but,  although  this  was  not  an  anticipated  possibility, 
if  we  are  to  regard  subtleties,  the  gift  of  the  policy  as 
a  provision  for  the  wife  may  be  considered  to  have 
been  only  on  the  implied  condition  that  she  survived 
him ;  and  although,  living  the  husband,  the  sequestra- 
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tion  took  place,  which  would  have  operated  as  a  revo-       oailowat 
cation  of  a  mere  voluntary  donation,  it  could  not,  — *** 

Lord  Ckmtcellof'* 

liTing  the  wife,  operate  a  revocation  of  conditional  opMm. 
proYisioiL  I  allow  that  the  transaction  must  have  its 
cbancter  impressed  upon  it  at  the  time  when  the 
policy  was  effected.  Here  initium,  no7i  finis,  operis 
wmen  impaniL  But,  from  the  beginning,  it  may  be 
considered  a  provision  for  the  wife  if  she  survived  her 
hiisband,  but  to  be  his  property  on  her  death  if  she 
piedeoeased  him.  I  cannot  doubt  that  a  valid  deed 
might  have  been  framed  containing  these  express 
stipulations.  It  is  admitted  that  between  husband 
and  wife  there  may  be  a  valid  transaction  making  an 
irrcTocable  provision  for  the  wife  when  she  becomes 
a  widow,  without  any  writing;  and,  by  way  of  pro- 
vision, there  may  be  a  conditional  as  well  as  an 
absolute  gift  On  this  hypothesis,  the  sequestration 
of  the  husband  in  the  lifetime  of  the  wife  could  not 
work  a  revocation,  and,  as  she  survived  him,  the 
policy  became  absolutely  hers. 

There  being  thus  no  legal  objection  to  giving  full 
effect  to  the  just  intention  of  the  parties,  I  must 
confess  that  I  feel  satisfaction  in  being  able  to  advise 
your  Lordships  to  reverse  the  Interlocutors  appealed 
against,  which  has  driven  the  widow  to  prosecute  this 
appeal  in  formd  pauperis. 

Here  Lord  Brougham  resumed :  lord  sronghawrt 

opinion. 

My  Lords,  I  entirdy  agree  with  my  late  noble  and 
learned  friend  in  all  parts  of  his  opinion.  It  is  quite 
dear  that  by  the  law  of  Scotland,  a  gift  by  a  husband 
to  his  wife  is  to  be  taken  as  a  donation  or  as  a  provi- 
sion for  her  according  to  the  circumstances.  If  it  is 
dear  that  it  is  the  husband's  intention  to  make  that 
provision,  and  if  it  is  a  reasonable  provision,  tnen  in 
case  of  a  question  arising  with  creditors  upon  a  seques- 
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tration  there  is  no  doubt  that  it  is  sustainable  by  the 
law  of  Scotland. 

As  to  one  point  referred  to  in  the  opinion  of  my 
late  noble  and  learned  friend,  which  I  have  read  io 
your  Lordships,  in  addition  to  what  he  has  said  I  may 
mention  that  in  the  case  of  Short  and  Bumey  v. 
Murray  (a)  a  gift  to  the  wife  of  a  security  subject  to 
a  life  interest  which  might  not  terminate,  living  the 
wife,  was  held  to  be  a  provision  for  her  and  that  she 
might  dispose  of  it.  Now  in  this  case  the  wife  might 
have  disposed  of  the  policy,  and  might  have  sold  it 
for  more  than  she  would  have  done  if  it  had  actually 
contained  the  condition  of  her  surviving  her  husband. 
Therefore  I  entirely  agree  with  my  noble  and  learned 
friend  that  the  judgment  appealed  from  should  be 
reversed. 


Lord 

WenMieydaU*t 

opinion. 


Lord  Wensleydale  : 

This  is  a  case  of  considerable  nicety  and  diflSculty, 
and  I  have  had  great  doubt  as  to  the  conclusions  at 
which  T  ought  to  arrive.  I  was  strongly  impressed  by 
*he  able  and  perspicuous  reasoning  of  the  LardrJvMi^ 
Clerk  and  Lord  Cowan  in  favour  of  the  Respondent, 
and  much  inclined  at  one  time  to  adopt  their  opinion. 
It  is  conceded  on  all  hands  that  gifts  between  spouses 
are  revocable,  except  so  far  as  the  Court  can  see  that 
they  were  onerous ;  and  a  reasonable  provision  made 
for  a  wife,  being  in  pursuance  of  a  natural  duty,  is 
deemed  onerous.  It  is  ako  clear  that  the  presumption 
is  that  an  assignment  of  property  by  a  husband  to  a 
wife  is  primdfade  a  donation,  and  therefore  revocable, 
and  further,  that  if  it  was  revocable  by  the  husband 
when  his  estate  was  sequestered  in  June  1858,  it  was 
revocable  by  the  Respondent,  the  trustee  in  seques- 
tration, and  he  was  entitled  to  the  fund  in  fnedio.  It 
(a)  Morr.  6124. 
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appeared  to  the  majority  of  the  Court  of  Session,  for 
reasons  at  first  sight  apparently  very  strong,  that  it 
could  not  at  the  date  of  the  sequestration  be  predicated 
properly,  that  the  gift  of  the  policy  of  assurance  was 
or  could  be  a  provision  for  the  wife,  and  therefore 
iirevocable,  because  onerous.  That  it  was  a  gift  by 
the  husband  out  of  the  property  which  he  had  in  his 
bands  is  clear.  He  bought  with  money,  from  year  to 
year  paid  for  premiums  of  insurance  for  each  year,  the 
benefit  of  a  contract  by  the  Assurance  Company  to 
pay  499i.  19«.  if  he  died  in  the  course  of  that  year ; 
and  tiie  policy  being  entered  into  in  the  name  of  the 
wife,  the  benefit  of  the  contract  was  thereby  given  to 
ber.  If  the  policy  had  been  for  the  payment  of  the 
som  insured  on  the  death  of  the  husband,  provided  the 
wife  survived,  there  would  have  been,  I  think,  no 
question,  but  that  the  gift  of  it  to  the  wife  would 
have  been  deemed  a  provision  for  her  after  the 
husband's  death,  and  therefore  irrevocable,  if  reason* 
able,  and  no  question,  in  the  present  state  of  the  case 
arises  as  to  the  sum  to  be  paid  being  disproportionate 
to  the  husband's  means,  and  therefore  unreasonable. 
Bat  the  objection  to  this  policy  being  considered  as  a 
provision  is,  that  it  is  payable  in  the  event  of  the 
husband's  death,  whether  the  wife  survive  or  not,  and 
a  sum  payable  to  the  wife,  or  her  executors  or  adminis- 
trators, on  the  death  of  the  husband,  would  be  hers, 
though  she  died  in  her  husband's  lifetime  ;  and  it  may 
be  said  that  if  that  event  happened,  such  sum  could 
not  in  point  of  law  be  considered  as  a  provision  for  her, 
because  she  could  never  actually  enjoy  it  on  her 
husband's  death.  Then  it  would  seem,  if  this  be  cor- 
lect,  that  as  it  was  uncertain  at  the  time  of  the  insol- 
vency, which  happened  before  the  death  of  the  husband, 
whether  this  policy  would  turn  out  to  be  a  provision, 
and  therefore  valid,  or  a  donation,  and  therefore 
invalid,  it  was  revocable  by  the  husband,  and  therefore 
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by  the  Respondent,  the  trustee.  I  certainly  have  felt 
very  great  doubt  upon  this  point;  but  after  much  con- 
sideration I  agree  with  my  other  noble  and  learned 
friends,  who  are  of  opinion  that  the  Appellant  is  entitled 
to  the  fiill  benefit  of  this  policy,  because  it  may  be  con- 
sidered, notwithstanding  these  objections,  as  a  provi- 
sion. There  can  be  little  doubt  that  it  was  intended 
by  the  husband  so  to  be,  because  the  sum  was  made 
payable  to  his  wife  after  his  own  death,  and  most 
likely  it  was  by  mistake  that  he  omitted  to  introduce 
the  contingency  of  the  wife  surviving,  and  therefore 
paid  too  large  a  premium.  But  I  do  not  see  why,  in 
order  to  constitute  a  valid  provision,  the  money  must 
be  payable  after  his  death,  or  why  the  gift  of  a  present 
sum  of  money,  or  of  money's  worth,  to  a  wife  at  that 
time  unprovided  for,  may  not  be  considered  in  point 
of  law,  if  so  intended  to  be  a  provision.  In  the  case 
of  Short  and  Bumey  v.  Murray,  a  gift  of  a.security  for 
]  0,000  marks  due  from  a  third  person  to  the  husband 
subject  to  his  mother's  liferent,  was  held  to  be  a  good 
provision  for  a  wife  (subject  to  a  further  inquiry 
whether  on  reference  to  his  estate,  it  was  excessive, 
and  then  it  was  to-be  reduced).  Now,  in  that  case 
it  was  not  certain  that  the  wife  would  survive  the 
husband's  mother,  and  therefore  it  might  be  that 
she  would  never  actually  receive  any  part  of  it  herself ; 
but  she  might  so  dispose  of  it  as  to  make  a  provision 
for  herself 

The  same  observation  may  be  made  on  this  policy 
of  assurance.  She  might  dispose  of  it  as  soon  as  she 
obtained  it,  and  for  much  more  than  if  it  had  contained 
a  condition  that  she  should  survive  her  husband, 
and  with  the  money  produced  might  be  able  to 
secure  a  provision  for  herself. 

Therefore,  upon  the  whole,  though  after  much  doubt, 
I  agree  that  the  judgment  ought  to  be  reversed. 
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LordElNGSDOWN:  Oailowat 

By  the  law  of  Scotland  a  donation  made  by  a         ^^' 
husband  to  his  wife  staTvte  matrimonio  is  revocable,        opSSnT^ 
and  his  bankruptcy  operates  as  a  revocation. 

On  the  other  band,  a  provision  made  for  a  wife  by 
a  husband  is  not  revocable,  if  it  be  reasonable,  and  if 
it  be  excessive  it  may  be  cut  down  for  the  excess, 
and  remain  valid  for  the  remainder. 

These  rules  appear  to  be  established  by  the  text 
books  and  decided  cases  referred  to  in  the  argument, 
and  they  are  not  disputed  at  the  bar. 

The  question  is.  What  is  it  that  distinguishes  a 
donation  from  a  provision  ? 

A  provision  is  held  to  be  good  because  it  is  not  the 
mere  voluntary  act  of  the  donor,  but  is  the  performance 
ofa  moral  duty  imposed  upon  a  husband  to  provide 
for  his  wife  in  the  event  of  her  surviving  him,  and  the 
first  question,  therefore,  seems  to  be,  Is  she  already 
otherwise  provided  for  ?  If  not,  it  should  seem  that 
primfi  facie  an  intention  on  the  part  of  the  husband 
would  be  presumed  to  make  a  provision  unless  there 
be  something  in  the  nature  of  the  transaction  to  ex- 
dnde  such  intention. 

Here  the  gift  is  of  a  sum  of  money  which  cannot 
fidl  into  possession  until  the  husband  is  dead,  and 
until,  therefore,  the  wife  may  require  alimony. 

It  is  not  alleged  that  it  is  excessive  in  amount.  It 
is  but  5002. ;  and  it  appears  that  the  husband  at  the  same 
time  that  he  effected  this  policy  on  his  life  in  the  name 
of  his  wife  effected  two  others,  each  for  like  sums  of 
5002.  in  his  own  name. 

That  the  sum  so  secured  is  a  gross  sum  and  not  au 
annuity,  is  an  objection  which  seems  to  be  excluded 
not  more  by  the  decided  cases  than  by  the  reason  of 
the  thing.  If  it  had  been  an  annuity,  it  might  have 
been  sold,  and  converted  into  a  gross  sum,  and  being 
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a  gross  sum  it  may  be  invested  in  the  purchase  of  an 
annuity. 

It  is  said  that  the  policy  being  made  in  favour  of 
the  wife,  her  heirs  and  executors,  her  representatives 
would  have  been  entitled  on  the  husband's  death, 
though  she  had  died  in  his  life,  and  could  therefore 
have  had  no  occasion  for  a  provision. 

But  it  seems  to  me  that  there  is  great  force  in  the 
observations  of  Lord  Benholme,  that  it  by  no  means 
follows  that  because  the  husband  could  not  revoke 
the  provision  during  the  wife's  life,  he  could  not  revoke 
it  if  she  predeceased  him,  and  at  a  time  therefore  when 
it  ceased  to  bear  the  character  of  a  provision  (a).  It 
seems  within  the  principle  of  the  rule,  that  the  provi- 
sion may  be  good  in  part  and  bad  in  part ;  good  so 
far  as  it  is  a  reasonable  provision,  and  bad  for  the 
exces& 


Mr.  Anderson :  This  case  must,  I  presume,  be  re- 
mitted for  inquiry  into  the  insolvency  at  the  date  of 
the  policy ;  but  I  would  submit  to  your  Lordships  that 
the  costs  in  the  Court  below  subsequent  to  the  date  of 
the  Lord  Ordinary's  Interlocutor  should  be  given  to 
the  Appellant.  Tour  Lordships  are  now  pronouncing 
the  order  which  the  Court  of  Session  ought  to  have 
made.  If  they  had  refused  the  reclaiming  note,  they 
would  have  done  so  with  costs. 

Lord  Advocate :  Your  Lordships  will  observe  that 
the  Interlocutor  of  the  Court  of  Session  iinds  no 
expenses  due,  and  it  is  not  usual  to  insert  in  your 
Lordships'  judgment  any  finding  as  to  costs  in  the 
Court  below.     The  case  will  go  back  to  the  Court  of 

(a)  Lord  Benholme's  words  were :  "What  the  husband  could 
not  have  done  to  the  effect  of  defeating  an  onerous  pfoviiion  for 
his  widow,  he  might  be  able  to  do  when  his  revoeatioo  interfered 
with  no  provision  of  that  kind." 
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Session,  and  the  Court  of  Session:  will  do  what  they       oalmway 
think  just  upon  the  reversal  of  the  judgment.  ^^°' 

Lord  EiNGSDOWK  :  Does  a  pauper  have  costs  ? 

Mr.  Anderson :  Yes,  my  Lord. 

Lord  Advocate :  Although  we  were  successful  in  the 
Conrt  below,  the  Court  below  awarded  no  costs  to  us. 
If  upon  your  Lordships'  judgment  going  back  they 
think  the  Appellant  is  entitled  to  the  costs  since  the 
date  of  the  Lord  Ordinary's  Interlocutor,  they  will 
give  costs  accordingly. 

Lord  Brougham  :  We  are  to  give  the  same  judg- 
ment which  the  Court  below  ought  to  have  given. 
We  think  that  they  were  wrong  in  their  decision,  and 
that  they  were  wrong  also  in  not  giving  costs. 

Lord  Advocate :  At  any  rate  the  only  amount  of 
oosfa  that  they  claim  will  be,  as  my  learned  Mend  says, 
costs  subsequent  to  the  date  of  the  Lord  Ordinary's 
Interlocutor.  But  what  I  submit  is  this,  that  the 
Court  in  considering  the  case,  although  they  considered 
the  Appellant  wrong,  gave  no  costs  against  the  Appel- 
lant ;  therefore,  I  think  it  is  a  case  in  which  the  Court 
below  should  be  left  to  consider  the  question  of  costs, 
and  to  hear  the  parties  upon  it. 

Lord  Broitoham  :  They  were  wrong  in  considering 
the  Appellant  wrong,  and  therefore  they  were  wrong 
in  not  giving  her  the  costs. 

Lord  Advocate :  The  question  of  costs  is  a  matter 
very  much  in  the  discretion  of  the  Court. 

Lord  Wensleydalb:  We  ought  to  do  what  the 
Court  below  ought  to  have  done. 

Lord  Advocate:  This  is  a  question  between  the 
trustee  of  an  insolvent's  estate  and  the  widow.  There 
niay  be  considerations  arising  out  of  the  position  of 
the  parties,  which  may  regulate  the  question  of  costa 

Lord  Wensleydale  :  We  ought  to  give  a  complete 
judgment,  ought  we  not  ? 
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Lord  Advocate:  Not  upon  the  question  of  costs. 
I  submit  it  is  the  exception  rather  than  the  rule  in 
cases  of  reversal  to  deal  with  costs  in  the  Court  below. 
That  is  generally  left  to  be  dealt  with  by  the  Court 
below  in  the  application  of  the  judgment.  It  is  some- 
times done^  but  it  is  the.  not  usual  course  in  cases  of 
reversal 

Mr.  Anderson :  Almost  universally  your  Lordships 
dispose  of  the  question  of  costs.  I  ought  to  mentis  n 
that  we  did  not  appear  in  formd  "j^wwperw  in  the 
Court  below ;  we  were  pauperised  by  the  deckiuTi 
there,  we  were  ordinary  litigants  in  the  Court  below. 

Lord  Cranworth:  We  think  that  the  case  should! 
be  remitted  to  the  Court  of  Session  with  a  declaiatioii 
that  the  costs  in  the  Court  below  subsequent  to  the 
date  of  the  Lord  Ordinary's  Interlocutor  should  be 
given  to  the  Appellant. 


Interlocutoi'8  reversed,  cause  remitted  back  vAtk 
direction  as  to  Costs  below. 


DoDDS  t  Greig — Loch  &  McLatjrin. 
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WHITEHEAD  AND  MORTON,     ....    Appellants. 
GALBRAITH,  CULLEN,  AND  GALBRAITH,  Respondents. 

Enforcement  of  Costs  when  awarded  hy  the  House. — Case  ,  ,  wi. 
in  which  the  House  having  affirmed  a  Scotch  judgment 
with  costs,  accompanying  the  affirmance  with  the  usual 
remit,  which  directed  the  Scotch  Court  to  enforce  the 
award  of  costs,  and  the  Scotch  Court  having  refused  to 
compljy  a  new  Appeal  became  necessary,  upon  hearing 
which  the  House  reversed  the  refusal  of  the  Scotch 
Conrt,  and  sent  the  case  back  with  expressions  of  opinion 
bj  the  Law  Peers. 

Per  the  Lord  Chancellor  (a) :  The  remit  by  the  House  imposes  ' 
npon  the  Court  below  the  performance  of  the  judicial 
acts  requisite  to  complete  the  procedure  ;  p.  296. 

Per  Lord  Chelmsford  :  The  order  of  the  House  having  been 
brought  before  the  Court  below  by  a  petition  which 
asked  that  such  summary  diligence  should  issue  ''as 
should  be  necessary  and  lawful,''  it  was  their  duty  at 
once  to  carry  out  the  order  by  such  a  course  of  pro- 
ceeding as  was  proper  and  necessary  for  the  purpose  ; 
p.3n. 

Surplusage. — ^That  a  Petitioner  asks  more  than  his  right 
is  not  a  reason  for  refusing  him  his  right. 

Per  Lord  Chelmsford :  It  was  the  duty  of  the  Court  of 
Session  to  reject  that  part  of  the  prayer  which  was 
Euperfluous,  and  not  to  treat  it  as  invalidating  the  whole 
proceeding ;  p.  309. 

Appeal — Parties. — ^A  trustee  acting  as  solicitor  for  the 
trust,  and  consenting  to  an  Appeal  by  his  co-trustees, 
is  virtually  himself  an  Appellant.  On  an  Appeal  by  three 
trustees,  one  of  them,  Mr.  Cullen,  who  was  not  only  a 
trustee,  but  also  law  agent  of  the  trust  estate,  represented 
himself  in  the  pleadings  as  being,  not  an  actual  Appel- 
lant, but  merely  a  consenter  to  the  Appeal  of  the  other 
two,— it  was  held  by  the  House  that  he  was  in  effect  an 
Appellant,  and  liable  as  such  for  all  costs  awarded. 

(a)  Lord  Westbury, 
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Per  the  Lord  Chancellor :  I  think  it  perfectly  elc«r  tbat, 
as  Mr.  Cullen  was  indisputably  a  trustee,  and  in  tbat 
capacity  had  appeared  and  concui-rcd  with  the  two 
Galbraiths  in  all  the  actions  and  proceediDgB  in  the  Court 
below,  "  the  Appeal  of  Messre,  Galbraith,  witli  the  con- 
sent of  Mr.  Cullen,"  was  the  Appeal  of  those  two  with 
the  concurrence  of  Mr.  Cullen ^  and  if  Mr.  Culkn  con- 
curred in  tliat  Appeal,  it  is  impossible  to  say  that  be  is 
not  an  Appellant ;  p.  302. 

Per  Lord  Chelmsford  :  As  to  Callen,  I  agree  that  he  is 
properly  treated  as  an  Appellant  ;  p.  311* 


The  following  case  throws  light  upon  the  manner 
in  which  the  judgments  of  the  Houee  of  Lords  upon 
Scotch  appeals  are  to  be  carried  into  execution  when 
the  cause  returns  to  the  Court  of  Se&sion.  It  also 
illustrates  the  hopelessness  of  escaping  the  payment  of 
costs  when  awarded  by  the  Houye,  however  ingenious 
and  astute  the  contrivances  for  that  end  may  ba  The 
circumstances  were  shortly  these  : 

In  an  action  of  reduction,  brought  before  the  Second 
Division  of  the  Court  df  Session  for  the  piarpose  of 
having  a  certain  bond  and  disposition  in  security  set 
aside,  John  Whitehead  and  Charles  Morton  were 
Pursuers,  and  David  Stewart  Galhraith  senior,  John 
Cullen,  writer  ^  to  the  signet^  and  David  Stewart 
Galbraith  junior,  were  Defenders, 

After  a  variety  of  procedure,  the  Court  of  SessioD, 
on  the  5th  February  1856,  pronounced  a  decree. 
reducing,  rescinding,  and  setting  aside  the  instrument 
in  question.  This  decree  was  extracted  ;  and  it  was 
argued  that  thereupon  the  jurisdiction  of  the  Court 
below  had  ceased  in  the  cause- 

The  Defenders  had  been  made  parties  to  the  action 
in  their  fiduciary  character  as  trustees  for  one  Malcolia 
MacCrummon,  deceased. 

David  Stewart  Galbraith    nenior  was  resident  in 
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Deyonshire,  John  Collen  in  Edinburgh,  and   David 

Stewart  Galbndih  junior  in  Australia. 
An  Appeal  to  the  House  of  Lords  was  resolved 

upon;  Mr.  Cullen  being  not  merely  a  trustee,  but  also 

law  agent  for  the  trust. 
The  Appeal  was  drawn  up  in  a  form  quite  new. 
The  purpose  of  this  innovation  was  exceedingly 
^parent 

It  was  not,  as  it  ought  to  have  been,  an  Appeal  in 
the  names  of  David  Stewart  Qalbraith  senior,  John 
Cullen,  and  David  Stewart  Qalbraith  junior,  (suppo- 
sing this  last-named  individual,  who  was  then  in 
Austealia,  to  have  known  anything  about  the  matter,) 
but  it  was  an  Appeal  in  the  names  of  David  Stewart 
Galbraith  senior,  "  vnth  consent  of  John  Cullen,"  and 
David  Stewart  Galbraith  junior; — so  that  whether 
ifr.  Cullen  was  an  Appellant  or  merely  a  consenter, 
and  whether  Mr,  Galbraith  junior  was  properly  or 
only  nominally  an  Appellant,  it  seemed  hard  to  deter- 
mine. 

lie  Appeal  contained  the  usual  prayer  that  the 
decree  of  the  Court  of  Session  of  the  5th  February 
1856  should  be  reversed,  varied,  or  altered.  It 
also  contained  a  '*  certificate  of  intimation "  in  the 
terms : — 


WbITKHBAD  AMD 

MOBTON 

9. 

.OALBBAITB^VrAI. 


1*  John  Cullen^  writer  to  the  signet,  agent  of  the  petitioners  in 
tbe  foregoing  Appeal,  do  hereby  certify  that  upon  the  19th  day  of 
February  1857  I  gave  notice  to  Messrs.  Morton,  Whitehead,  and 
Grog,  writers  to  the  signet,  agents  of  the  Respondents  in  the 
Court  of  Session,  that  a  petition  of  Appeal  against  the  Interlo- 
fntor  of  Mh  February  1866  was  intended  to  be  presented  to  the 
House  of  Lords  on  tlie  23rd  current,  or  as  soon  thereafter  as  con- 
TducDtly  might  be. 

'  (Signed)        John  Cullen.    / 

This  notice  described  the  Appellants  in  the  plural 

number,  bnt  left  it  open  for  discussion  whether  Mr. 

Cullen  was  to  be  included  in  the  computation.     He 

himself  contended  that  he  was  n>ot 

U2 
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Through  the  agency  and  by  the  instrumentality  of 
,  Mr.  Cullen  the  Appeal  was  in  due  time  presented  to 
the  House  of  Lords.  On  the  23rd  February  18-57  the 
House,  upon  reading  the  Api)eal,  ordered  that  the 
Respondents  should  have  a  copy  thereof,  and  put  in 
their  answer  thereto  in  writing  on  or  before  the  23rd 
of  March  then  next,  and  that  service  of  this  order 
upon  the  Respondents'  known  agents  in  the  Court  of 
Session  should  be  deemed  good  service. 

On  the  2nd  of  March  1857  a  recognizance  to  tlie 

Crown  for  costs  was  entered  into  before  the  Clerk 

of   the    Parliaments    by   David    Stewart    Galbmith 

senior.    The  condition  of  this  recognisance  was  aa 

follows: — 

Whereas  David  Stewart  Galbraith,  ^ith  consent  of  John  CuUen, 
and  others  (a),  have  brought  their  Appeal  to  be  relieved  agtunai 
an  Interlocutor  of  the  Lords  of  Session  in  Scotland  of  the  Second 
Division  of  the  5th  February  1856.  If,  therefore^  the  said  Appel- 
lants, their  heirs,  executors,  or  administrators^  shall  truly  p^j  to 
the  Respondents  all  such  costs  as  the  Lords  in  Parliament  fholl 
appoint,  in  case  the  said  Interlocutor  shall  not  be  reversed,  then 
this  recognizance  to  be  void  and  of  none  effect,  or  else  to  remftin 
in  fuU  force  and  virtue. 

(Signed)        D.  8.  Galbbaith. 

The  Respondents  presented  a  ijetition  to  the  Houses 
praying  that  the  Appeal  should  be  dismissed  as  in- 
competent. The  prayer  of  this  petition,  however,  on  a 
report  from  the  Appeal  Committee,  was  refused  by  the 
House.  The  Appeal  was  retained.  The  Respondents 
put  in  their  answer  and  lodged  their  printed  Case, 

In  the  Appellants'  printed  Case  the  parties  were 
described  as  David  Stewart  Galbraitli,  **  with  couMni 
of  John  CuUen"  and  David  Stewart  Galbraith  junior, 
—  adhering  thereby  to  the  description  contained  in  the 
Appeal. 

(a)  The  framer  of  the  recognizance  niuit  have  considoed  Mr. 
Cullen  an  Appellant,  otherwise  he  would  have  said,  **  Whcrca* 
David  Stewart  Galbraith,  with  consent  of  John  Cullen^  twd 
another,  have  brought  their  appeal/'  Sec. 
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After  hearing  a  short  argument  by  Counsel  on  the 
Uih  March  1859^  the  House  pronounced  judgment,  gaummttb, 
affinmng  the  decree  complained  of;  and  it  was  further 
ordered  as  follows : — 

Thii  the  ApptUants  do  pay  to  the  Respondents  the  costs  in- 
clined by  them  in  respect  of  the  said  Appeal,  the  amount  thereof 
to  be  certified  by  the  Clerk  of  the  Parliaments ;  and  it  is  also 
farther  ordered  that  unless  the  costs  certified  as  aforesaid  shall  be 
paid  to  the  parties  entitled  to  the  same  within  one  calendar  month 
from  the  date  of  the  certificate,  the  cause  shall  be  and  is  hereby 
mnitted  back  to  the  Court  of  Session  in  Scotland  or  to  the  Ordi- 
DBij  offidatiDg  on  the  bills  during  the  vacation,  to  issue  such 
smnmaiy  process  or  diligence  for  the  recovery  of  such  costs  as 
ihall  be  lawful  and  necessary. 

The  Respondents'  taxed  costs  duly  certified  under 
the  above  order  amounted  to  310^.  We. 

These  costs  might  have  been  recovered  by  estreat- 
ing in  the  Exchequer  the  recognizance  which  had  been 
entered  into  by  David  Stewart  Galbraith  senior,  who 
was  subject  to  the  English  jurisdiction.  But  the 
Bespondents  were  advised  to  proceed  in  Scotland. 
Now  in  Scotland  the  only  party  against  whom  they 
could  claim  was  Mr.  CuUen.  .   ' 

Accordingly,  in  order  to  obtain  the  benefit  of  the 
judgment  and  certificate  as  against  Mr.  CuUen,  the 
Respondents  presented  to  the  Second  Division  of  the 
Court  of  Session  a  petition  reciting  the  prior  proceed- 
iugs,  and  representing  that  although  applications  had 
been  made  to  the  solicitor  in  London,  as  well  as  to 
Mr.  Collen,  the  agent  in  Edinburgh,  for  payment  of 
the  costs,  yet  nevertheless  the  order  of  the  House  in 
that  behalf  had  been  disobeyed  In  these  drcum- 
stances  the  Respondents  made  their  application  to 
the  Second  Division  as  follows : — 

That  your  Lordships  may  in  terms  of  the  judgment  of  the 
Home  of  Lords  issue  such  summary  process  and  diligence  for 
Rcoveiy  of  the  costs  as  may  be  lawful  and  necessary. 
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The  formal  prayer  of  the  Eespondenta'  petition  was 
as  follows : — 

May  it  therefore  please  your  Lordships,  in  terms  of  the  judguieDt 
of  the  House  of  Lords,  to  decern  and  ordain  the  said  David  Stewart 
Galbraith,  and  the  said  John  Cullen,  and  David  Stewart  Galbraith 
junior,  to  make  payment  to  the  petitianers,  as  HespondeDta  la  tbc 
said  Appeal,  of  the  sum  of  310/.  Us*,  being  the  coats  incurred  bj- 
the  Respondents  in  respect  of  the  said  Appeal,  in  terms  of  the  said 
judgment  and  relative  certificate  by  the  Clerk  of  Parliamenti  wiih 
interest  at  the  rate  of  5/.  per  centum  per  annum  on  said  siim 
from  the  4th  day  of  July  185i>  till  payment,  and  to  decern  tbeif- 
for.  And  farther  to  find  the  said  David  Stewart  Galbmtb» 
John  Cullen,  and  David  Stewart  Galbraith  junior,  Appellanti  in 
the  said  Appeal,  liable  to  the  petitioners  in  the  expenses  of  this 
appUcation,  and  procedure  to  follow  hereon,  or  to  do  further  or 
otherwise  in  the  premises  as  to  your  Lordships  shaU  seem  proper. 

When  this  petition  was?  moved  before  the  Second 
Division,  Mr.  Cullen  conteiaded,  first,  that  the  causa 
did  not  depend  in  the  Court  of  Session  at  all,  tie 
decree  of  5th  February  1856  having  been  extracted, 
and  that  it  was  therefore  incompetent  for  the  Court 
to  pronounce  any  order  in  it>  or  on  this  petition; 
secondly,  Mr.  Cullen  urged  that  the  only  proper  mode 
of  recovering  the  costs  was  by  enforcing  the  recogni- 
zance, to  which  he  was  no  party  ;  and  thirdly,  he 
denied  that  he  was  a  party  to  the  Appeal  in  the 
House  of  Lords,  inasmuch  as  he  waa  mei^ly  a 
consenter. 

The  proceedings  which  took  place  before  the  Court 
of  Session  are  set  out  at  great  length  in  their  Second 
Series  of  Reports  (a).  After  much  argument  the 
Second  Division,  on  the  8fcli  June  1860,  appointed  tbe 
petition  and  relative  papers  to  be  laid  before  the 
other  Judges  of  the  Court  of  Session ;  and  opiniom 
were  accordingly  returned  by  these  consulted  Judges. 
The  Lord  President,  and  Lords  Gurriehill,  Neaves^ 
Mdckenzie,  KiTiZoch,  smd  Jerviswoode,  were  of  opinion 
that  the  application  was  objectionable,  and  should  be 
(a)  23  Sec.  Ser.  26^. 
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dismissed,  first,  because  it  was  not  an  application  to   ^"5551^;^'* 

the  Court  to  do  that  which  alone  the  House  of  Lords  OALSBAnii,sTAi,. 

had  remitted  to  the  Court  to  do,  viz.,  to  issue  summary 

diligence  for  the    recovery  of    the   certified   cQsts ; 

secondly,  because  it  was  an  application  to  the  Court 

to  do  several  things  which  the  House  of  Lords  had 

notremitted  to  the  Court  to  do,  to  wit,  (1),  give  a  decree 

of  its  own  for  payment  of  the   costs  ;    (2),  to  give 

a  decree  for  payment  of  interest  on  the  costs ;  and 

(3),  to  give  a  decree  for  the  expenses  of  the  petition, 

and  of  whatever  procedure  might  follow  thereon. 

Lords  Ivory,  Deaa,  and  ArdmniUan,  on  the  other 
hand,  were  of  opinion  that  they  could  not  hold  the 
petition  objectionable,  either,  first,  in  respect  of  com- 
petency, or,  secondly,  in  respect  of  form  ;  and  they 
held  that  the  order  of  the  House  included  Mr.  Cullen, 
he  being  in  substance  one  of  the  Appellants. 

Upon  considering  these  several  opinions  the  Judges 
of  the  Second  Division  delivered  judgment  on  the  11th 
January  1861  at  great  length.  The  Lard  Justice- 
Clerh  stated  his  concurrence  with  the  majority  of  the 
consulted  Judges,  holding  that  the  petition  should  be 
dismissed  as  incompetent.  His  Lordship  stated  that 
Lord  Wood,  who  was  absent,  agreed  with  him.  Lord 
Cowan,  on  the  other  hand,  agreed  substantially  with 
Lords  Ivory,  Deaa^  and  ArdmUlan.  Lord  Bentiolme 
made  the  following  observations  : — 

In  refdring  this  petition,  I  think  we  are  catting  out  a  great  deal 
of  the  practice  of  this  Court ;  and  whatever  might  be  my  view, 
bad  this  question  occurred  for  the  first  time,  I  should  not  think 
of  enfoidng  it  where  there  has  been  an  invariable  practice.  I 
igne  with  Lord  Cowan  in  thinking  that  the  difPerenoe  between 
an  extracted  decree  and  a  decree  not  extracted  is  really  of 
ray  little  consequence.  In  both  cases  the  Court  of  Session  is 
fbnctos  officio.  I  am  of  course  supposing  that  the  Court  has 
fiiudlj  decided  the  whole  matter.  Our  jurisdiction  depends  on 
the  lemit.  We  have  no  other  authority.  I  look  upon  the  decree 
sought  here  in  some  meajiure  as  a  decree  conform,  in  order  that 
ordinary  diligence  may  pass  upon  it. 
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^"mSS^S^"**       The    following    was    the    ultimate    decision    pro- 

6albiaith,etal.  nounced  by  the  Court  below  on  the  11th  January 

1861  :— 

In  conformity  with  the  opinion  of  the  majority  of  the  whol« 
Judg^es,  find  that  the  prayer  of  the  petition  is  not  in  confortnitj 
with  the  remit  contained  in  the  judgment  of  the  House  of  Lonli> 
and  prays  only  for  what  the  Court  cannot  competently  grant 
under  the  said  remit,  therefore  dismiss  the  petition  as  incom- 
petent. Find  the  Respondent,  John  CuUen,  entitled  to  espenaes, 
&c. 

Against  this  decision  Messrs.  Whitehead  and  Mor- 
ton appealed  to  the  House,  and  the  case  was  heard  at 
the  bar  on  the  19th  and  20th  of  July  1861,  ^irFihroy 
Kdly,  Mr.  Anderson^  and  Mr.  ^t .  R.  Clark  appearing 
for  the  Appellants,  and  urging  tliat  the  Court  below 
had  clearly  miscarried  in  the  decision  pronounced  by 
them.  The  order  of  the  House,  they  averred^  v  i 
quite  regular,  and  iu  conformity  witli  the  practic^^ 
which  had  been  settled  ever  since  1 838.  The  simple 
and  obvious  course  which  the  Court  below  ought  to 
have  pursued  was  to  make  the  order  of  the  House  a 
decree  of  their  own,  and  then  to  issue  the  summarj- 
diligence  required. 

[The  Lord  Chancellor  (a) :  The  oljection  apj^rru:^ 
to  have  originated  with  the  Bonch,  The  House  will 
expect  the  Lord  Advocate  to  esplain  the  couise 
taken.] 

The  Lord  Advocate  (b)  and  the  Solidtor-Geneml  (c) 
for  the  Respondents :  The  remit  is  not  to  make  an 
order,  but  to  grant  diligence.  Cullen  did  not  choose 
to  be  an  Appellant,  but  he  consented  to  the  othen^ 
appealing.  Why  did  not  Messrs,  Whitehead  and 
Morton  sue  the  other  parties  ?    They  sued  Mr.  CuUea. 

[The  Lord  Chancellor  :  Why  did  not  the  Court 
below  make  our  order  their  order  ?  ] 

(a)  Lord  Weatbury.  (A)  Mt.  Moncrieff* 

(c)  Sir  Roundell  Palmer, 
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Lord   Rviherfurd;8    Personal    DiUgence  Act   (a)    ^""JKSi,^^" 
assumes  the  cause  to  remain  in  the   Court  below ;  OALBKArni,BrAL. 
but  even  under  his  Act  the  proper  course  was  to  pro- 
ceed by  what  is  called  a  plack  bill.    The  cause  was 
not  sent  to  the  Court  below  to  repeat  your  Lordships' 
judgment 

[The  Lord  Chancellor  :  What  is  the  difference 
between  this  case  and  dyne's  ?  (5)] 

In  Clyne's  case  there  was  no  decree.  The  proceed- 
ing was  still  pending  in  the  Court  below  ;  so  likewise 
in  Fenie  s  case  (c). 

Mr.  Anderson  in  reply.  The  language  of  the  order 
of  the  House  as  to  costs  is  in  accordance  with  a 
precedent  very  deliberately  settled  in  1838,  and  uni- 
formly followed  ever  since.  Under  the  Personal 
Dihgence  Act  ((2)  the  proceeding  here  taken  was 
clearly  correct.  It  was  asking  the  Court  below  to 
grant  the  most  summary  process  which  that  Court 
could  issue.  An  application  by  plack  bill  would  have 
been  unprecedented,  there  being  a  depending  cause  in 
the  Court  of  Session.  The  application  for  interest 
too  and  costs  was  reasonable  under  the  circumstances. 

The  following  opinions  were  delivered  by  the  Law 
Peers. 

The  Lord  Chajicellor  (e) :  ^'^^!'''^' 

My  Lords^  an  action  was  commenced  in  the  Court 
of  Session  for  the  purpose  of  reducing  and  setting 
aside  a  particular  instrument ;  and  an   Interlocutor 
was  pronounced  by  that  Court  to  the  effect  of  the 
relief    prayed,    reducing    and     setting    aside     that 
instrument.      From   that  Interlocutor  there  was  an 
appeal    to   your    Lordships,    and  this    House   pro- 
la)  I  &  2  Vict.  c.  114.  {h)  23  Sec.  Ser.  268,  269. 
(c)  18ih  July  1853,  dted  in  the  Appellants'  case,  p.  62. 
(rf)  1  &  2  Vict.  c.  114.               (e)  Lord  Westbury. 
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nounced  an  order  upon  that  Appeal,  by  which  in  fact 
the  Appeal  was  dismissed,  and  it  was  ordered  that  the 
Appellant  should  pay  to  the  Respondents 

"The  costs  incurred  by  them  in  respect  of  the  said  Appfsl,  the 
amount  thereof  to  be  certified  by  the  Clerk  of  the  ParlUmtnts ; 
and  it  is  abo  further  ordered  that  iinleas  the  costs  certified  a$ 
aforesaid  shall  be  paid  to  the  parties  entitled  to  the  same,  within 
one  calendar  month  from  the  date  of  the  certificate  thereof,  the 
cause  shall  be  and  is  hereby  remitted  back  to  the  Cburt  of 
Session  in  Scotland,  or  to  the  ordinary  officiating  on  the  bills 
during  the  vacation,  to  issue  such  sunitnary  process  or  diligenci* 
for  the  recovery  of  such  costs  as  shaU  be  lawful  ajid  neceaaary.'' 

In  pursuance  of  that  judgment  the  costs  of  the 
Appeal  were  taxed,  and  were  certified  by  the  Clerk  of 
the  Parliaments  to  amount  to  the  sum  of  310/.  Ms.^ 
which  certificate  is  dated  on  the  4th  of  June  1859, 

Anterior  to  the  Statute  comixionJy  called  the  Sum- 
mary Diligence  Act,  which  is  tlie  1  &  2  Vict  c  IH., 
there  was  a  long  and  tedious  process  nece^ary  to  be 
taken  in  the  Court  of  Session  for  the  purpose  of 
executing  any  Interlocutor  or  decree  of  that  Court 
But  by  the  Act  to  which  I  have  referred,  of  which  a 
portion  is  extracted  in  these  proceedings,  it  was  in 
effect  enacted  "  That  from  and  after  the  31st  Decemlier 
1838,  where  an  extract  shall  be  issued  of  a  decree  or 
act  pronounced  or  to  be  pronounced  hy  the  Court  of 
Session,"  and  so  forth,  "  the  extractor  shall,  in  terras 
of  the  Schedule  No.  1  hereunto  iinnexed,  or  as  ne^ir  t*) 
the  form  thereof  as  circumstances  wiU  permit,  insert 
a  warrant  to  charge  the  debtor  or  obligjint  to  pay  the 
debt  or  perform  the  obligation  within  the  days  of 
charge  under  the  pain  of  poinding  and  imprisonment 
and  to  arrest  and  poind."  Then  follow  some  ordinary 
words  of  form. 

My  Lords,  that  is  denominated  the  Summary  Dili- 
gence Act.  And  with  refereoce  to  that  Statute, 
shortly  after  it  was  passed,  a  particular  form  of  order 
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was  carefully  settled  by  the  proper  authority  in  •^"^^^^'* 
this  House,  which  has  been  uniformly  adopted  since  04LBaAraH,Fr  At. 
thai  time.    The  form  of  order  therefore  which  was  Lord  ci^eeuor'^ 

opmioH, 

then  adopted,  and  which  has  been  since  employed,  is 
abont  23  years  old ;  and  during  that  period  of  time 
it  has  been,  as  I  shall  have  occasion  to  show  your 
Lordships,  firequently  interpreted  and  acted  upon 
judicially  by  the  Court  of  Session  ;  and  it  is  in  that 
form  that  the  order  on  the  former  Appeal  in  this  case 
is  worded  (a). 

Now  it  is  desirable  to  analyze  in  a  few  words  what 
things  are  contained  in  this  form  of  order.  First  of 
all  the  cause  is  remitted  back  to  the  Court  of  Session. 
The  Appeal  has  the  effect  of  bringing  the  record  of 
the  cause  into  this  House,  but  by  that  form  of  words 
the  record  is  sent  back  to  the  Court  of  Session,  which 
becomes  thereby  repossessed  of  the  cause,  with  this 
addition,  that  this  House  has  introduced  into  that 
cause,  or  at  least  has  given  directions  for  the  introduc- 

(a)  Prior  to  1838  petitions  had  repeatedly  been  presented  to 
the  House  for  orders  to  enforce  the  pajrment  of  costs  awarded  on 
Appods.  These  petitions  were  referred  to  the  Appeal  Committee, 
which  Committee  recommended  a  remit  to  the  Court  of  Session,  or 
t)  the  Lord  Ordinary  officiating  on  the  hills  during  vacation, 
nearly  in  the  words  of  the  remits  now  in  use.  In  order  to  render 
these  petitions  unnecessary,  the  principal  Scotch  agents  applied,  in 
the  beginning  of  the  Session  1838,  to  Mr.  Birch,  Clerk-Assistant 
of  the  ParUaments,  that  certain  words  might  be  added  to  the 
ordering  part  of  all  judgments  for  enforcing  the  payment  of  costs 
^  once,  and  they  submitted  to  him  the  form  now  used.  This 
fom  was,  it  is  understood,  submitted  to  the  authorities,  and  was 
adopted,  and  has  since  then  been  added  to  all  judgments  giving 
costs  on  Scotch  Appeals.  The  form  was  slightly  amended  in 
1839,  upon  application,  by  the  same  agents,  to  Mr.  Birch,  upon 
the  ground  that  the  remit  was  considered  in  Scotland  as  not 
complete  without  the  words  "and  is  hereby"  (remitted).  The 
form  thus  advisedly  and  warily  introduced  has  been  studiously 
adhered  to  ever  since.  See  Glendonwyn  v.  Glendonwyn,  Lords' 
Journals,  2nd  February  1838^  showing  the  old  form^of  judgment, 
and  Hamiltim  v.  Wright,  Lords'  Journals,  12th  February  1838,  the 
new. 
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WHirBBSAD  AND  tloii  iiito  that  cause,  of  a  particular  order,  namely,  the 

MOKTON 

OALB«A^'H,rr  AL.  ^^cler  that  the  Appellants,  parties  to  that  cause,  should 

Lord  ck^iiof's  pay  the  costs  of  the  Appeal 

Now  it  is  utterly  impossible,  I  think,  ta  mistake 
the  language  of  the  order  of  your  Lordships  House. 
The  cause  is  sent  back  to  the  Court  of  SessioD  in 
order  that  the  Court  of  Session  might  do  that  which 
was  requisite  to  enable  summary  process  or  dili- 
gence to  be  issued  for  the  recovery  of  the  costs.  1 
think  it  impossible  for  any  person  desirous  of  carrying 
that  order  into  effect,  even  if  he  had  applied  his  mind 
for  the  first  time  to  it,  to  mistake  the  mode  in  which 
it  ought  to  have  had  effect  given  to  it.  He  would 
have  known  at  once  that  under  the  remit  with  the 
direction  it  was  his  duty  to  make  the  direction  of 
your  Lordships  an  order  of  the  Court  of  Session,  and 
he  would  have  seen  that  by  adopting  the  obvious  step 
involved  in  the  first  direction,  the  consequence  would 
follow  that  a  summary  process  or  diligence  would 
immediately  be  issued  for  the  recovery  of  the 
costs. 

I  apprehend  that  there  can  be  no  mistake  as  to 
what  was  the  duty  of  the  Court  of  Session,  and 
what  it  was  competent  for  the  Court  of  Session  to 
do.  I  would,  however,  before  I  part  with  the  order, 
point  out  to  your  Lordships  that  the  direction  is 
given  by  3'ou  to  the  Court  of  Session,  because  the 
introduction  of  the  words  "  or  to  the  Ordinary  offi- 
ciating on  the  bills  during  the  vacation,"  is  only  an 
expression  of  the  form  and  shape  (if  I  may  use  the 
words)  of  the  Court  of  Session  during  the  vacation, 
the  Court  of  Session  during  the  vacation  being  repre- 
sented by  the  Ordinary  officiating  on  the  biUs.  There 
is  but  one  direction  therefore  to  one  Couri  It  is  to 
the  Court  of  Session  if  the  direction  is  brought  to 
it  during  its  ordinary  time  of  session.     It  is  to  the 
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Ordinary  on  the  bills  if  the  direction  is  brought  or    ^"SSSS^" 

desired  to  be  enforced  during  the  vacation.  GALBBAiJi,BTAu 

Now,  I  find  that  the  learned  Judges  of  the  Court  Lord  cM^ihr" 

'='  opiniom. 

below  agree  in  the  expression  that  there  could  be  no 
mistake  as  to  the  meaning  and  intention  of  this  order ; 
but  the  majority  of  them  have  put  upon  the  language 
of  the  order  a  species  of  literal  interpretation  which 
has  defeated  that  which  they  admit  to  have  been  the 
plain  intention  of  the  order.  I  think  your  Lordships 
will  agree  with  me  that  the  words  used  by  the 
minority  of  the  Judges  exactly  express  whistt  your 
Lordships  intended  in  .  your  former  order : — "  The 
functions  of  the  Lord  Ordinary  on  the  bills  are  not 
coniSned  to  vacation,  but  the  remit  to  him  is  so 
confined,  which  strengthens  the  inference  that  the 
remit  to  this  Court  is  to  the  Court  of  Session,  properly 
80  called,  and  not  as  the  Court  of  the  Bill  Chamber." 

Then  follow  passages  which  I  do  not  think  it  neces- 
sary to  read  in  detail  to  your  Lordships ;  but  I  will 
call  your  attention  particularly  to  the  extract  given 
by  the  learned  judges  from  an  opinion  of  Lord  Medwin 
and  Lord  Corehouae  in  a  former  case  that  occurred 
some  time  ago — the  case  of  Stewart  v.  Scot  (a),  and 
in  the  latter  part  of  that  opinion  you  will  find  this 
passage : — *'  The  judgments  of  the  House  of  Lords 
on  appeals  from  the  Court  of  Session  are  seldom 
framed  so  as  to  admit  of  a  decree  being  extracted 
mthout  the  intervention  of  the  Court  below.  The 
cause  therefore  necessarily  returns  that  the  judgment 
may  be  applied,  and  this  is  done  sometimes  by  an 
express  remit,  but  more  frequently  without  any  remit 
except  that  which  is  held  to  be  implied  in  the  judg- 
ment itselt  Whether  the  remit  be  express  <jr  implied, 
it  imposes  upon  this  Court  the  performance  of  the 
judidal  acts  requisite  to  complete  the  procedure,  for, 
(a)  14  Dunlop,  B,  &  M,  692. 
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^"mSS^S^**  in  the  first  place,  the  Court  must  consider  whether  the 

galbr4i?u,stai..  judgment  of  the  House  of  Lords  has  exhausted  tbe 

Lord  chanceiior't  whole   causc,   or   whcthcr  any  points   remain  to  be 

decided,  and,  secondly,  if  they  are  of  opinion  that  tie 

cause  is  exhausted,  to  frame  such  an  Interlocutor  as  Ls 

best  adapted  to  carry  the  judgment  into  efiect." 

I  think  those  words  very  happily  express  what 
was  the  obvious  duty  of  the  Court  of  Session  in  this 
case,  namely,  instead  of  insisting  that  they  were  bou)i  i 
to  give  a  literal  and  a  purely  literal  meaning  to  tli^r 
words  of  the  order  of  this  House,  and  that  they  wen 
unable  to  execute  the  order  according  to  that  literal 
meaning,  to  have  adopted  the  language  of  this  prece- 
dent, and  to  have  considered  that  there  was  imposed 
upon  them  the  performance  of  the  judicial  act  requisite 
to  complete  the  procedure.  My  Lords,  what  was  th&: 
judicial  act  ?  It  was  plainly  involved  in  the  remit 
The  judicial  act  was  to  make  an  order  of  the  Court  of 
Session  for  payment  of  those  costs  which  this  House 
had  declared  and  directed  to  be  given.  And  if  that 
duty  had  been  discharged,  there  could  have  been  no 
difficulty,  nor  the  least  possible  mistake  or  misappre- 
hension about  the  meaning  or  efifect  to  be  given  to  the 
subsequent  words  of  your  Lordships'  order. 

But,  my  Lords,  what  the  Court  of  Session  thought 
proper  to  do  was  to  raise  a  difficulty  which  the  parties 
themselves  had  never  raised — to  raise  a  technical 
difficulty  as  to  which  there  is  no  trace  of  its  ever 
having  entered  into  the  mind  of  any  person  interested 
in  bringing  it  forward  during  all  that  long  period  of 
time  which  has  elapsed  since*  the  passing  of  the  Act  of 
Parliament,  and  since  the  framing  of  this  formula  of 
decision,  which,  since  that  Act,  this  House  has  in 
cases  of  this  description  always  adopted. 

My  Lords,  if  you  will  permit  me,  I  will  refer  to 
instances  which  have  been  collected,  and  of  which  I 
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will  cite  only  one  or  two,  in  order  to  show  that  the  ^"SSJiS,  *"•* 
whole  cairent  of  judicial  authority  (if  authority  were  calmai?h,  w  au 
needed  in  that  which  common   sense    and    reason  Lor*  ckaneeoor'f 
raffidently  govern)  preclude   the  possibility  of  this 
technical  difficulty  being  raised. 

My  Lords,  I  will  refer  you  in  the  first  place  to  the 
instances  which  are  given  from  the  first  case  of  Sai/^era 
T.  RusaeU  (a),  where  the  circumstances  are  as  nearly  as 
possible  identical  with  those  of  the  present  case,  and 
where  there  was  no  difficulty  made  by  the  Court  of 
Session  as  to  adopting  the  course  which  they  were 
desired  to  take  by  the  Appellants  in  the  present 
Appeal 

I  will  refer  still  more  particularly  to  the  case  of 
Feme  and  Ferrie  (6),  where  the  form  of  decision  is 
given,  and  the  form  of  the  order  of  the  Court  of 
Session.  Now,  if  there  had  been  any  foundation 
whatever  for  this  objection  of  incompetency  and 
irregularity,  undoubtedly  either  of  these  two  cases 
would  have  furnished  materials  for  such  objection. 

In  the  case  of  Clyne*8  Trustees  and  Dunnett  (c),  the 
form  of  order  pronounced  by  this  House  was  precisely 
the  same  as  in  the  present  case,  and  there  was  no 
difficulty  on  the  part  of  the  Court  of  Session  in  giving 
foil  effect  to  that  order.  In  Jike  manner,  in  the 
case  of  Cclquhcmn  v.  Fisher  (d),  a  similar  form  of  lan- 
guage, and  under  similar  circumstances,  and  no 
difficulty  whatever  was  suggested  about  the  language 
of  your  Lordships'  order. 

And,  my  Lords,  all  this  is  in  point  of  fact  quite 
consistent  with  what  was  done  by  the  Court  of 
Session  anterior  to  the  Statute,  of  which  an  example 
is  given  in  the  case  of  Elliot  v.  The  Earl  of  Minto  (e), 

(a)  23rd  June  1856.  (b)  20th  July  1853. 

(c)  1  Dunlop,  689.  (rf)  24th  September  1846. 

(«)  2  Sbftw,  D.  &  B.  770. 
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wmjmwtt  AND  in  which  there  was  a  judgment  of  your  Lordships* 
OALBEArra.BrAL.  House,  dated  the  1st  of  June  1833,  dismissing  tbo 
lAnd  diMettor'f  petition  and  appeal,  and  ordering  the  Appellants  to 
pay  the.  Respondent  the  sum  of  200/.  for  \\v^  <»c>^t5!. 
Then  there  was  a  petition  to  apply  the  judgment 
presented  to  the  Lords  of  the  Second  Div^sioD,  and 
they  appear  to  have  had  no  diflSculty  in  giving  effect 
to  that  form  of  order. 

Mj'-  Lords,  in  this  state  of  things,  the  language  of 
your  Lordsliips*  order  being  in  itself  perfectly  clear 
and  plain,  and  having  been  acted  upon  without  any 
kind  of  objection  or  difficulty  during  bo  many  yetrs, 
as  is  exemplified  by  the  instances  which  have  been  pro- 
duced, a  petition  was  presented  by  the  present  Appel- 
lants, to  which  I  will  next  call  the  attention  of  your 
Lordships.  That  petition  stated  at  length  the  order 
that  had  been  pronounced  by  this  House,  and  the 
certificate  given  by  the  Clerk  of  the  Parliament  \  and 
then  it  went  on  to  state  that  "by  the  said  judgment 
the  Appellants  are  called  upon  to  pay  or  cause  to  he 
paid  to  the  Respondents  entitled  to  the  same,  within 
one  calendar  month  from  the  date  of  the  certificate 
thereof,  the  amount  so  certified,  but  although  applica- 
tions had  been  made  to  the  solicitor  in  London,  as 
well  as  to  Mr.  John  Cullen,  the  agent  in  Edinburgh 
for  the  Appellants,  the  order  of  the  House  of  Lordfi 
has  been  disobeyed,  the  time  for  payment  having  been 
allowed  to  expire.  In  such  circumstances,  the  Peti- 
tioners now  make  the  present  application  that  your 
Lordships  may,  in  terms  of  the  judgment  of  the  House 
of  Lords,  issue  such  summary  process  or  diligence  for 
the  recovery  of  such  costs  as  shall  be  lawful  and 
necessary.^' .  And  then  they  pray,  **  in  terms  of  the 
judgment  of  the  House  of  Lords,"  that  the  Court  of 
Session  will  decern  and  ordain  the  parties  tbereia 
named  to  make  payment  to  the  Petitioners  of  the 
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costs.    And  ihej  go  on  to  pray  for  interest  upon  the   wbitcbrao  and 

.  Til  Morrow 

uoertamed  amount  of  the  costs,  and  they  also  pray  a  ^j^^,,^,*  ^^^^ 
declaration  that  a  gentleman  of  the  name  of  CuUen  i^^  ciu^ttot*$ 
may  be  found  to  have  been  one  of  the  Appellants  in 
the  Appeal  which  had  been  dismissed  by  your  Lord* 


Upon  this  petition  being  presented,  it  appears  that 
an  answer  was  put  in  by  the  Respondents,  or  rather 
by  the  Respondent  Cullen,  for  he  alone  appeared  and 
pat  in  an  answer  to  the  petition.  But  there  does  not 
appear  in  that  answer  to  be  any  intimation  given  by 
Uie  Respondent  of  the  objection  that  was  afterwardls 
taken  by  the  Court. 

Now  when  this  petition  came  on  before  the  Court 
of  Session,  we  find  from  the  opinion  given  by  the 
LordJutiic^Clerkfi^isAt  his  Lordship  took  the  objection 
which  has  led  to  the  present  proceeding.  He  states 
that^ '' Looking  at  the  case  in  this  point  of  view,  I 
come  to  the  conclusion  which  is  embodied  in  the 
opinion  of  the  majority  of  the  consulted  Judges,  to  the 
effect  that  the  present  petition  is  incompetent  and 
most  be  dismissed,  because  it  does  not  ask  the  Court 
to  do  that  which  alone  the  House  of  Lords  remitted 
to  the  Court  to  do,  and  does  ask  the  Court  to  do 
several  things  which  the  House  of  Lords  did  not  remit 
to  this  Court  to  do.'' 

The  same  ground  is  taken  in  the  opinions  of  the 
majority  of  the  consulted  Judgea  The  literal  inter- 
pretation put  by  them  upon  this  Act  of  Parliament,  the 
^irit  of  which  is  admitted,  is  thus  stated: — "These 
costs  were  not  paid  within  the  time  appointed,  and 
consequently  the  cause  stands  remitted  to  this  Court 
for  the  purpose  specified  in  the  remit,  but  for  no  other 
purpose.  The  purpose  specified  is  '  to  issue  summary 
diligence  for  the  recovery  of  such  costs.'  It  is  not  to 
hear  parties  and  to  give  judgment  or  decree  for  pay- 
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^"bKiSwi^"  ment  of  the  costs  ;  ttat  has  been  abeady  done  by  the 
OALB»Ai™.crAL.  House  of  Lords  itself.  The  sole  and  declared  purpose 
^^^<S^»^*  of  the  remit  is  that  this  Court  may  issue  summary 
diligence  for  the  recovery  of  the  costs,  which  tLu 
House  of  Lords  has  already  taxed  and  ordered  to  be 
paid  within  a  fixed  time,  wliich  hiis  expired.  If  this 
Court  has  power  to  i&sue  fiucli  summary  dBigenoe,  we 
can  have  no  doubt  that  it  is  its  duty  to  do  so^  and 
that  under  the  remit  there  is  nothing  else  for  it  to 
do." 

Now,  your  Lordships  will  observe  that  the  effect  of 
the  remit  of  the  cause  by  this  House  to  the  Court  of 
Session  is  altogether  omitted  to  be  noted  in  that  part 
of  the  judgment  to  whicli  I  have  directed  your  atten- 
tion. And  there  is  nn  entire  dii^regard  of  what  Lad 
been  so  clearly  laid  down  in  the  antecedent  cases,  anJ 
particularly  in  the  language  which  I  read  from  a 
former  decision  of  the  Court  of  Sesaion,  as  the  elabo- 
rate opinion  of  Lord  MedvAn  and  Lord  CorduHm, 
namely,  "  Whether  the  remit  be  express  or  implied,  it 
imposes  upon  this  Court  the  perfonuanee  of  the  judi* 
cial  acts  requisite  to  complete  the  procedure."  Tliat 
plain  duty  and  obligation  is  altogether  neglected  to 
be  observed. 

But  now,  supposing  the  Judges  of  the  Court  of 
Session  had  read  your  Lordships'  order  as  contoiniDg 
in  express  words  that  which  indisputably  it  implies 
and  involves,  namely,  that  you  sent  the  cause  back  U> 
the  Court  of  Session  to  make  yoiir  dii-ection  an  ord^ 
of  that  Court,  then  the  words  that  subsequently  follow 
would  be  words  expressing  that  which  it  waa  your 
Lordships'  intention  should  be  done,  namely,  tlmt 
summary  diligence  might  be  granted  k>  the  party, 
and  which  would  be  granted  as  a  necessary  eoDs^ 
quence  of  the  statute  by  reason  of  the  order  of  yoar 
Lordships'  House  being  made  an  order  of  the  Court 
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(£  Sesskm.  Now  it  is  through  that  not  being  done  ^"^^°  ^"° 
that  the  parties  have  been  reduced  to  the  unfortunate  GALBurra,  r  al. 
position  in  which  they  now  stand ;  for  the  Second  xor<i jJotcthot'i 
Drmcn  of  the  Court  of  Session,  to  which  this  petition 
vas  addressed,  having  itself  ea;  Tnero  motu  started  this 
tedmical  objection  which  the  Respondents  themselves 
had  not  raised,  and  having  invited  the  rest  of  the 
Judges  of  the  Court  to  join  with  them  in  the  pursuit 
of  that  objection,  a  great  deal  of  time  having  been  lost 
and  much  expensive  procedure  having  been  gone 
iboagh,  the  petition  is  dismissed;  and  the  costs  of 
this  appHcation,  which  was  an  application  only  in  the 
natoral  course,  appear  to  have  amounted  to  the  very 
oonsidetable  sum  of  1752.  and  upwards,  only  for  the 
oosts  of  the  Bespondent,  and  we  are  undoubtedly 
wammted  in  inferring  that  the  costs  olthe  Appellant, 
dtt  Petitioner,  must  have  been  equal  in  point  of 
amoimt  That  represents,  therefore,  a  loss  to  the  par- 
ties of  not  less  than  350Z.,  resulting  entirely  from  the 
act  of  the  Court  in  takuig  a  technical  objection,  in 
itsdf  without  foundation,  and  whidi  was  not  suggested 
by  either  party. 

Bat,  my  Lords,  the  evil  does  not  rest  there.  In 
order  to  obtain  justice  an  Appeal  to  this  House  is  again 
imdered  necessary.  The  former  Appeal  appears  to 
liave  cost  one  of  the  parties  3102.,  and  supposing  the 
expense  of  the  present  Appeal  to  be  at  all  approaching 
tbat^  we  niAy  form  some  idea  of  the  amount  of  loss 
and  suffering  inflicted  by  this  unfortunate  step  taken 
by  the  Court  of  Session. 

My  Lords,  it  may  be  said  that  the  petition  pre- 
sented to  the  Court  of  Session  asked  more  than  was 
THIoiaite.  Supposing  that  it  did,  the  remedy  for 
ay  ezeess  in  the  prayer  would  of  course  have  been 
to  leject  that  part  which  was  excessive,  and  to  make 
4e  petitionerB  bear  the  expenses  consequent  upon 
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^"mSitoii^"'*  that  excess.  But  that  tlie  petition  contained  aU  the 
G4LBEArIii,icrAL.  materials  necessary  to  enable  the  Court  of  Stii^sioQ  to 
iMtrd  ckmueuof't  do  that  whlch  it  was  bound  in  duty  to  do,  is  beyond 
all  question.  It  is  imposaible  that  ttiere  can  be  aiiy 
rule  of  Court  by  virtue  of  which  they  may  decliflo 
to  entertain  an  application  calling  upon  them,  and 
rightly  calling  upon  them,  to  do  something  M^hich  tlie 
applicant  is  entitled  to,  because  there  is  added  to  that 
some  further  petition  with  respect  to  costs,  a^xtut 
which  there  might  be  some  difficulty  as  to  whether 
the  Petitioner  was  entitled  to  it 

Then,  my  Lords,  there  was  another  thing  involved 
in  the  petition,  and  as  your  Lordships  have  power  to 
make  the  order  which  you  think  the  Court  of  Ses^aon 
ought  to  have  made,  it  is  necessary  that  your  attention 
should  be  drawn  to  this,  in  order  that  this  subject  of 
litigation  may,  as  far  as  possiblej  be  altogether  put  an 
end  to. 

A  question  was  luised  by  the  Petitioner  of  thia 
nature,  whether  Mr.  Cullen  was  an  Appellant  Now 
it  appears  that  the  question  in  the  original  mme 
related  to  a  particidar  bond  or  obligation  whidi 
was  vested  in  the  trustees  of  a  certain  party,  and  it 
appears  that  three  of  those  truistees  were  alone  com- 
petent  to  deal  with  that  bond,  and  with  the  proptr 
rights  involved  therein*  It  seems  that  the  Appeal 
presented  to  your  Lordfihi[j8'  House  that  was  dismissed 
was  thus  worded,  probably  with  some  design,  tto 
nature  and  object  of  which  I  will  not  stop  to  inqmni 
It  was  made  an  Appeal  of  two  gentlemen  of  the 
name  of  Galbraith,  **  with  the  consent  of  Mr.  CuUea" 
Mr.  Cullen,  it  appears,  is  a  writer  to  the  signet  in 
Edinburgh.  Now  I  think  it  is  perfectly  cle^r  thit 
as  Mr.  Cullen  was  indisputably  a  trustee,  and  in  thit 
capacity  had  a-ppeared  and  concun-ed  with  the  two 
Qalbraiths  in  all  the  actions  and  proceedings  in  the 
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Court  below,  the  Appeal  that  is  so  worded,  "the  Appeal   ^"MSJJiS^"" 
of  Messrs.  Galbndth,  with  the  consent  of  Mr.  Cullen,"  G4uimAiTB,iTAi.. 
was  the  Appeal  of  those  two  with  the  concurrence  ^'^^^SS^' 
of  Mr.  Cnllen,  and  if  Mr.  Cullen  concun*ed  in  that 
Appeal,  it  is  impossible   to  say  that  he  is  not  an 
AppeUant 

I  therefore  submit  to  your  Lordships  that  the 
Coort  of  Session  should  have  pronounced  an  order 
upon  this  petition,  in  conformity  with  the  established 
practice,  in  pursuance  of  their  bounden  duty  to  this 
House,  and  in  pursuance  of  the  rule  laid  down  for 
them  by  tiiis  House,  and  which  they  themselves  have 
interpreted  and  fully  understood  in  so  many  instances, 
and  which  was  in  itself  so  plain  that  it  did  not  admit 
of  anjrthing  like  bond  fide  misapprehension.  I  think, 
therefore,  it  is  abundantly  clear  that  upon  this  Appeal 
an  order  ought  to  be  pronounced  by  this  House, 
directing  the  payment  of  costs,  as  embodied  in  the 
certificate,  and  also  declaring  that  Mr.  Cullen  was  an^ 
Appellant  and  liable  to  the  payment  of  those  costs. 
In  order  to  prevent  the  possibility  of  any  misappre- 
hension or  any  further  difficulty,  I  would  suggest  to 
jonr  Lordships  that  some  such  form  of  words  as  this 
should  be  adopted.  This  House  doth  declare  that 
under  the  remit  made  by  this  House,  and  on  the 
petition  presented  to  the  Court  of  Session  by  the 
present  Appellants,  the  Court  of  Session  was  competent 
and  bound  to  give  instant  execution  for  the  payment 
of  the  costs  mentioned  in  the  certificate  pf  the  Clerk  of 
the  Parliaments,  in  order  that  summary  diligence 
might  issue  under  such  execution.  And  this  House 
doth  declare  that  the  Respondent  C^illen  was  one  of 
Uie  Appellants  in  the  former  Appeal,  and  is  liable  with 
the  other  two  Appellants  for  the  payment  of  those 
costs ;  and  this  House  doth  remit  the  present  cause 
with  directions  to  carry  this  judgment  into  cfiect. 
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'  OALBEAtra,  VT  ML. 

Lord  Brougham's 

OptUmMt* 


lard  Cramwortk'9 


Lord  Bkougham  : 

My  Lords,  I  entirely  agree  with  my  nohle  and 
learned  friend  as  to  this  case.  I  look  upon  the 
arguments  of  Lord  Cowan  {a),  generally  speaking, 
with  the  exception  of  some  little  doubt  as  to  what 
he  said  about  Mr.  Cullen,  as  very  satisfactory^,  bnt 
I  entirely  agree,  with  the  argument  of  Lord  Iv(mf, 
and  Lord  Deaa,  and  Lord  Ardimllan  (b).  My  Lords, 
really  the  case  ofStewari  v.  Scott  (c),  which  has  been 
referred  to  by  my  noble  and  learned  friend,  seems  very  J 
much  to  dispose  of  thij^  case.  After  looking  at  the 
opinions  of  Lord  M^vnn,  and  Lord  Gorefiouse  (d),  it  is 
material  to  obser\^e  that  Lord  J^€Ty{i)y  who  sug- 
gested and  concurred  in  the  view  taken  by  the 
minority,  gives  no  countenance  whatever  to  the  argu- 
ment used  against  tlie  judgment  of  Lord  Medmm  and 
Lord  Corehov^e,  but  in  the  most  material  part  of  it 
entirely  concurs. 

It  has  been  said  that  the  party  might  have  pro- 
ceeded by  what  is  called  a  plack  bill.  Now,  it  is 
quite  unnecessary  to  give  any  opinion  upon  thai 
subject,  but  I  take  for  granted  that  a  plack  biU  would 
not  apply  where  there  is  a  suit  actually  pending 

I  therefore  entirely  agi-ee  in  the  course  proposed 
by  my  noble  and  learned  friend,  the  Lord  GIuMwdbf. 

Lord  Cbanwobth  : 

My  Lords,  my  noble  and  learned  friend  on  the 
woolsack  has .  so  completely  exhausted  this  case,  that 
I  do  not  feel  it  to  be  my  duty  to  add  more  than  a  very 
few  observations  to  those  which  he  has  made.  This 
case  was  remitted  back  "  to  the  Court  of  Session,  or 
to  the  Ordinary  officiating    on   the  bills  during  the 


(a)  23  Sec.  Ser,  2BL 

(c)  14  Dunlop,  Bell  &  M.  6J>2, 


(b)  lb.  274. 
{d)  lb.  700. 
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Ticatioii,  to  issue  such  summary  process  or  diligence   ^"mJISJS*"'* 

for  ihe  recovery  of  such  costs  as  shall  be  lawful  and  oiuBAxn^RAL. 

neceasaiy/'    Now,  I  believe  these  words,  "  or  to  the  Lor4  <>^^wora*« 

Ordinary  ofBciating  on  the  bills  during  the  vacation/' 

not  only  were  not  necessary,  but  that  in  some  sense 

they  may  perhaps  have  led  to  the  doubt  which  has 

aiisen  upon  this  subject,  those  words  having  been  taken 

as  implying  that  the  case  had  been  sent  to  the  Bill 

Chamber.     That,    however,  is   not   the   case,   'Hhe 

Ordinary  officiating  on  the  bills  during  the  vacation  " 

is  in  truth,  for  the  time  being,  the  Court  of  Session 

it6el£    Therefore,  this  was  a  remit  by  this  House  to 

the  Court  of  Session,  to  issue  such  summaiy  process  or 

diiig^ce  as  should  be  lawful  and  necessary  for  the 

reooYoy  of  the  sum  of  310Z.  11^.,  because  although  it 

says  "  such  costs,"  those  costs  under  your  Lordships 

order  are  taxed  at  the  sum  of  310{. 

Now,  the  objection  taken  by  the  Ck)urt  of  Session  is 
this.  They  say  it  is  not  the  function  of  the  Court  to 
iasne  process.  That  may  be  done  by  a  plack  bill,  or 
in  some  other  mode  that  is  mentioned,  in  the  BUI 
Chamber,  but  it  is  not  the  function  of  the  Court  of 
Sesaicm  to  issue  process.  Now,  I  think  that  objection 
is  quite  disposed  of  by  the  language  of  the  Summary 
Process  Act  of  1838,  which  proceeds  thus : — "  Where 
aa  extract  shall  be  issued  of  a  decree  or  Act  pronounced 
or  to  be  pronounced  by  the  Court  of  Session,"  then 
sammaiy  process  is  to  follow ;  but  that  Statute  speaks 
of  an  extract  being  issued  only  where  there  has  been 
a  decree  of  the  Court.  It  is  necessary  that  there  should 
be  a  decree  in  order  to  get  the  suiAmary  process. 
Therafore  it  was  that  after  great  deliberation  the  form 
of  order  was  adopted  in  this  House,  which  has  been 
acted  upon  ever  since  the  y^ar  1838,  and  under  which 
there  have  been  all  these  numerous  cases  which  are 
printed  in  the  Appellants'  case  in  which  no  such 
fkybdatm  as  this  was  ever  taken. 
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MoBTON    ^       ^'  ^^  insisted  by  the  Lord  Advocate  that  as  the 
oawbaSh.wal.  judgment  of  this  House  was  one  of  affirmance  the 
^'^^^^S^'  party  entitled  to  the  costs  could  not  proceed  to  obtain 
them  by  the  way  of  petition  to  the  Court  of  Session, 
but  that  he  could  only  recover  them  by  aa  original 
proceeding  called  a  pbck  bill  in  the   Bill  Chamber, 
But  here  he  is  answered  by  the  same  six  consulted 
*  Judges^  who  say  that  summary  diligence  might  have 
issued  in  this  case  *'  on   an  application  in  the  form  of 
either  a  petition  to  the  Court  or  a  plack  bill"  the 
nature  of  which  tbey  proceed  to  describe.     It,  there* 
fore,  cannot  be  contended  that  the  mode  of  enforcing 
the    order  by  petition  to  the  Court  of  Session  was 
irregular  or  improper. 

The  objection,  tlierefore,  must  be  to  the  form  of  the 
petition,  and  this  appears  to  be  the  sole  ground  on 
which  the  Court  of  Session  proceeded  The  six 
Judges,  to  whose  opinion  I  have  already  referredj  my 
that  "an  application  in  general  terma  to  apply  the 
judgment  of  the  House  of  Lords  might  perhaps  be 
construed  as  an  appKcation  to  the  Court  to  execute 
the  remit,  and  to  do  whatever  was  therein  expressed.*' 
And  they  intimate  that  this  would  have  been  sufficient 
But  their  objection  to  the  petition  is  that  it  do^  not 
expressly  "ask  tlie  Court  to  do  that  which  alone  the 
House  of  Lords  remitted  to  the  Court  to  do."  O  a& 
the  Lord  Jv^ice-Clerk  puts  it,  **  The  petition  is  in- 
competent and  must  be  <lismiased  because  it  does  not 
ask  the  Court  to  do  that  which  alone  the  House  of 
Lords  remitted  to  the  Court  to  do,  and  does  a^k  the 
Court  to  do  several  things  which  the  House  of  Lords 
did  not  remit  to  this  Court  to  do/' 

With  respect  to  the  suggestion  that  *^an  appltcation 
in  general  terms  to  apply  the  judgment ''  wonld  have 
done,  it  may  be  observed  that  three  of  the  consulted 
Judges  are  of  opinion  that  **the  petition  for  decnB  m 
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in  sabstanoe  a  petition  to  apply  the  judgment  of  the   ^"  mo,^ 

Hoase  of  Lords,"*  and  as  to  the  petition  not  praying  QuMnAriu,wi 

the  Court  to  do  what  the  House  remitted  to  it  to  do,  Ltrd^^n^t 

notiung  can  be  more  dear  and  distinct  than  the  terms 

that  it  uses : — ''  The  Petitioners  now  make  the  present 

application  that  your  Lordships  may  in  terms  of  the 

judgment  of  the  House  of  Lords  issue  such  summary 

process  or  diligence  for  recovery  of  the  costs  as  may  be 

UwM  and  necessary/'     If  the  petition  had  stopped 

here,  it  can  hardly  be  doubted,   from  the   opinion 

eipressed  by  the  Judges,  that  it  must  have  been  held 

to  be  sufficient^  as  expressly  applying  to  the  Court  to 

do  what  the  House  had  ordered  to  be  done.     But  this 

statement  of  the  object  of  the  petition  being  followed 

by  a  prayer  "  that  the  Court  would  decern  and  ordain 

payment  of  the  costs,  with  interest,  and  do  further  or 

otherwise  in  the  premises  as  to  their  Lordships  should 

aeem  proper,^'  the  Judges  seem  to  have  thought  that 

they  ought  to  look  no  further  than  the  prayer  of  the 

petiiiim,  and  that  as  the  petitioners  did  not  there  in 

terms  pray  for  what  the  House  had  ordered  to  be 

done,  and  (as  was  said)  asked  for  something  which  the 

Honse  had  not  ordered  to  be  done,  therefore  the 

petition  was  incompetent     I  must,  with  very  great 

respect  to  the  majority  of  the  Judges,  express  my 

sorpriM  at  such  a  conclusion.     Without  considering 

whether  the  prayer  for  a  decree  was  equivalent  to  a 

petition  to  i^ply  the  judgment,  and  assuming  that  it 

was  a  prayer  for  something  beyond  the  order  of  the 

House,  I  cannot  help  thinking  that  it  was  the  duty 

of  the  Court  of  Session  to  reject  that  part  of  the 

prayer  which  was  superfluous,  and  to  have  canied 

out  the  order  in  its  terms,  as  they  were  distinctly  and 

specifically  requested  to  do. 

I  can  well  understand  the  Court  of  Session  being 
jealooB  of  thair  forms  of  procedure,  and  being  anxious, 
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''^"moStom^""  ^°^  properly  anxious,  to  guard  against  any  innova- 
ia4i3ftAmi,KTAL.  tlon  upon  their  practice.  If,  therefore,  it  could  have 
/-orrfj^^Jf**"  '^^^^  shown  that  the  Appellants  had  wholly  mistaken 
their  course,  that  they  ought  not  to  have  presented  a 
petition  to  the  Court  of  Session  at  all,  but  that  they 
should  have  proceeded  by  original  bill  in  the  Bill 
Chamber,  that  would  have  been  a  perfectly  legitimate 
and  proper  ground  of  objection.  But  when  it  is 
admitted  that  the  proceeding  by  petition  was  the 
correct  course,  that  if  it  had  been  in  express  terms 
to  apply  the  judgment,  it  would  have  been  good,  when 
it  clearly  contains  that  which  is  equivalent,  that  an 
application  to  do  what  the  House  had  ordered  to  be 
done  would  be  sufficient ;  when  the  petition  stat^  the 
application  in  the  very  terms  of  the  order,  I  cannot 
help  regretting  that  the  Judges  took  so  confined  a  view 
of  the  subject  as  to  refuse  to  look  beyond  the  praj^er 
of  the  petition,  and  because  they  found  in  that  prayer 
matter  which  they  regarded  as  going  beyond  the 
order,  instead  of  rejecting  it  as  surplusage,  to  treat  it 
as  invalidating  the  whole  proceeding. 

But  it  does  not  seem  to  be  quite  so  ele&r  that  a 
decree  or  order  for  payment  of  the  costs  ought  not 
to  have  been  prayed.  The  three  consulted  Judges,  to 
whose  opinion  I  have  before  referred,  say  that  if  a 
decree  be  competent  it  was  certainly  not  superfluous 
in  this  case,  as  it  was  indispenable  to  ascertain  in 
some  way  whether  Cullen  was  an  Appellant  before 
summary  diligence  could  issue  against  him. 

But  there  is  another  view  of  the  case  which  may 
be  urged  to  show  the  propriety  of  the  prayer  of  the 
petition.  The  judgment  of  this  House  is  not  a  mere 
affirmance,  but  something  more,  namely,  an  order  for 
payment  of  costs  with  interest,  which,  as  the  Liyid 
Justice-Clerk  remarks,  is  "the  exercise  of  origina] 
jurisdiction.''     Now    according    to   a  dictum  in  the 
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case   of    Brawn  (a),  where    costs    are    awarded    in   ^*m5SSm^**' 

this  House    upon  a  final  discussion   of  the  matters  ouMunii.n'ALt 

brought  befoi*e  us,  "the  authority  of  the  Coui-t   of  Lord ckaim^fi>r4-t 

Session  must  of  necessity  be  interposed  to  render  the 

judgment  effectual  because  the  Court  of  review   has 

no  longer  any  jurisdiction."     If  this  dictum  is  well 

founded  then  it  would  follow  that  the  proper  course 

of  arriving  at  the  diligence  which  the  House  directed 

should    issue,    would    have    been    to    convert  your 

Lordships'  order  into  a  decree  or  order  of  the  Court 

of  Session,  upon  an  extract  of  which  a  warrant  to 

chuge  the  Appellants  to  pay  the  costs  might  have 

been  inserted  according  to  the   Personal  Diligence 

Act,  1  &  2  Vict.  c.  114.     And  this  course  appears  to 

have  been  pursued  in  the  cases  to  which  the  Loi^d 

Chancellor  has  referred,  and  particularly  in  Sawere  v. 

RussdL     But  whether  this  preliminary  proceeding 

was  necessary  or  whether  diligence   might  at  once 

have  been  directed  to  issue  upon  a  petition  properly 

fiumed,  it  does  not  appear  to  me  to  be  interfering 

with  any  settled  practice  of  the  Court  of  Session  to 

say  that  your  Lordships'  order  having  been  brought 

before  the  Court  by  a  petition  which  asks  that  such 

smnmaiy  diligence  should  issue ''  as  shall  be  necessary 

and  lawful,''  it  was  their  duty  to  proceed  at  once  to 

cany  out  the  order  by  such  a  course  of  proceeding 

as  was  proper  and  necessary  for  the  purpose. 

With  respect  to  the  question  as  to  Cullen,  I  agree 
with  my  noble  and  learned  Mend,  that  he  is  properly 
treated  as  an  Appellant,  and  I  think  with  him  that 
the  Interlocutor  ought  to  be  reversed. 

Mr.  Anderson :  Before  your  Lordship  puts  the 
question,  will  your  Lordship  allow  me  to  call  your 
attention  to  the  costs  of  the  present  Appellant  below  ? 

(a)  Morr.  4042. 
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I  apprehend  we  shall  get  the  costs  incuired  in  the 
Court  below. 

Lord  Brougham  :  You  mean  the  176Z.  ? 

Mr.  Anderson :  Our  own  costs  in  the  Court  of 
Session*  Of  course  we  cannot  get  the  costs  of  the 
Appeal,  but  we  shall  get  the  costs  of  the  petition  to 
apply  the  former  judgment.  According  to  the  coses 
which  I  cited  to  your  Lordships,  where  the  matter  is 
opposed  and  the  relief  is  granted^  the  costs  follow  m  a 
matter  of  course. 

Mr.  SoUcitcyi'-Oeneral :  I  do  not  know  whether  your 
Lordships  will  permit  me  to  say  one  word  upon  this 
point,  but  as  I  understand  the  matter,  the  objection  of 
incompetency  proceeded  entirely  from  the  Court  The 
Lord  Advocate  stated  to  your  Lordships  on  Fridity 
that  he  in  the  Court  of  Session  expressed  his  wish  not 
to  insist  upon  that  objection,  but  to  have  the  judg- 
ment  taken  upon  the  question  whether  Cullen  was 
liable;  but  the  Court  required  that  the  objection 
shoiild  be  gone  into,  and  it  was  only  in  deference  to 
the  Court  itself  that  that  objection  was  pressed  and 
discussed 

The  Lord  Chancellor  :  With  regard  to  the  ques- 
tion of  expenses,  what  I  would  submit  to  your  Lord- 
ships and  would  advise  your  Lordships  is  this:  to 
give  the  present  Appellant  the  ordinary  expenses  of 
the  petition  in  the  Court  below,  because  it  appears 
that  the  petition  applied  that  the  present  Bespondent 
should  pay  the  costs  mentioned  in  the  certificate  of 
the  Clerk  of  Parliament,  and  that  application  was  re- 
sisted upon  several  groimds,  and  among  others  on  the 
ground  that  Cidlen  was  not  one  of  the  original  Appel- 
lants. The  petition  having  been  rendered  necessary 
by  that  course  of  proceeding,  your  Lordships  probably 
will  agree  with  me  that  the  present  Appellant  is  en- 
titled to  the  ordinary  expenses  of  that  petition- 
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Judgment.  ^^™i*\^^^ 

OrdfTfd  md  Adjudged t  That  the  rnterlociitcirs  complained  of  in  OAtMimi,  wt  ^, 
the  nid  Appeal  be,  and  the  same  are  bereby  reversed.  And  it  is 
Htvkftdf  Thmt  under  the  remit  made  by  thm  House  in  its 
Jtu^gmettt  on  the  Appeal  Galbraith  and  others  against  the  Edin- 
bui^fh  and  Gla^^ow  Bank  and  othera,  dated  the  24 th  day  of 
Mirch  185y,  the  C^tirt  of  Seasion  was  compet-ent  and  bound  to 
pre  instant  decree  for  the  payment  of  the  costs  mentioned  in  the 
«rtificsi«  of  the  iHcrk  of  the  Parliament,  dated  the  4th  day  of 
June  1859,  in  order  that  Bummary  dihgence  might  issue  under 
tlw  nme.  And  it  b  ftirther  Declared,  That  the  Respondent  John 
CuIifJi  was  one  of  the  AppeJlanta  to  this  House  in  the  Appeal  on 
wiudi  the  afor^aid  Judgment  of  thig  House  was  pronounced,  and 
thai  he  ij  liable  with  the  other  AppeUants  in  the  ^id  Appeal  to 
tht  payment  of  the  aforesaid  costa*  And  it  is  further  Orckrtdj 
That  the  Respondent  Jokn  Cullen  do  pay  to  the  Appellants  so 
tnucb  of  the  expenses  of  the  Appellants  in  the  Court  of  Session 
ii  wwe  oeeaaicjned  by  liia  opposition  to  the  Appellant's  petition, 
dited  the  14th  of  July  1859,  end  that  the  said  John  Culkn  and 
iJw  olto  Reapon dents,  Darjd  Stewart  Galbraith,  and  David 
Stewiirt  Galbraith  junior,  do  pay  to  the  said  Appellants  the 
Ptnainderof  the  eipenses  of  the  said  petition  and  prot^edure  thereon 
m  Ihe  taid  Court.  And  it  is  also  further  Ordered,  That  the  cause 
beindis  hereby  remitted  back  to  the  Court  of  Session  in  Scot- 
Imd,  to  csny  tbie  Judgment  and  these  declarations  and  orders 


DODBS  &  Greig — ^Elmslie, 
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YOUNG,  ET.  AL.,  .      .     . 

ROBERTSON,  et,  al.,  . 


ApPELLAKTi. 
REeJFOX  DENTS, 


IMI. 
\4tk. 


First  Appeal, 

Vesting  of  Shares  —  Whether  at  Testators  Death  tn-  at 
Distribution. — The  point  for  decision  was,  whether 
under  a  testamentary  trust  tl imposition,  certain  eharea 
vested  a  morte  testatorisy  or  at  the  time  of  distrtbution  ? 

The  Court  of  Session  had  held,  (altering  the  judgment  of 
the  Lord  Ordinary,  but  in  accordance  with  the  opinions 
of  the  majority  of  all  the  Scotch  Judges,)  that  the  shares 
in  question  had  vested  a  morte  testator ts.  The  House, 
however,  (reversing  this  decision,)  held  that  the  %*e8ting 
did  not  take  place  till  the  death  of  the  testator*s  widow,— 
the  life-rentrix, — in  other  word^,  not  till  tho  period  of 
distribution. 

Dutt/  of  a  Court  of  Construction* — Per  tho  Lord  Chan- 
cellor :  The  primary  duty  of  a  Court  of  Cons  true  tian, 
in  the  interpretation  of  wIUb,  is  to  gt\'e  to  each  word 
employed,  if  it  can  with  propriety  receive  il,  the  naturd 
ordinary  meaning  which  it  ha;*  in  the  vocabulary  of 
ordinary  life,  and  not  to  give  to  words  era  ployed  in  that 
vocabulary  an  artificial,  secondary ^  and  technical  meaning ; 
p.  325. 

By  trust  disposition  and  codicil,  dated  respectively 
30th  March  1841,  and  22nd  March  1843,  James 
Donaldson,  merchant  in  Glasgow,  gave  to  hm  wife,  in 
case  she  should  survive  him,  the  life-rent  of  his  estate, 
and  he  gave  the  fee  of  the  residue  thereof  to  his  sir 
grand  nephews  and  grand  niec&s,  namely,  John 
Macdougall,  William  MacdougEll,  Mrs,  Thomson,  Mrs. 
Richardson,  Mrs.  Cuthbertson.  and  Thomas  Young, 
equally,  and  to  their  respective  heirs  or  asa^nees, 
declaring,  tTiat  if  any  of  them  should  die  without 
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learing  lawful  issue  before  his  or  lier  share  vested, 

tJie  same  should  be  divided  equiJlj  among  the  sur- 

The  testator  died  on  the  15  th  Marcli  18i4,  survived 
bj  his  widow,  and  by  the  six  residuary  legatees  afore- 

The  widow  enjoyed  the  life*interest  provided  for 
lex  till  her  death,  whicli  event  took  place  on  the 
M  December  1S57.  She  was  survived  by  three  of 
the  residnary  legatees,  Bamely,  John  Macdougall, 
Mm  Thomson,  and  Mrs.  Eiclmrdson,  the  other  three, 

(a)  The  exact  words  of  the  settlement  were  these  t — "  I  will 
»ml  direct  the  Baid  trustees  or  trustee  to  acrounfc  for,  pay,  and 
divide,  or  eon%*eT  the  whole  residue  utid  Temamder  of  my  property, 
ftihjecta,  means^  and  eatate^  heritable  and  moveable ,  rml  and  jjer^ 
mtid,  or  prfK!eeila  thereof,  after  the  death  of  the  la^t  liver  of  me 
tod  mj  said  wife,  equally  to  and  amonf^  John  MaedoQ^all,  lieu- 
tenant in  the  Honourable  East  Intlia  Com p any' s  sen'toe  at 
Madiiiv  VVilUam  Macdougall,  indigo  planter  at  or  near  CaJcutta, 
lofiiaf  my  late  niece  Mrs.  Katharine  Donaldson  or  Macdougall, 
Young  or  ITiomson^  wife  of  Dr,  Thomson, 

phjaeian  in  Perth,  Youi^^  or  Ridmrdaon,  wife  of  Dr. 

Ekhardfion,  physician  or  anrgeon  in  the  Honourable 
£Mt  India  Compatiy's  aezrice  in  Bengal,  and  Eli^a  Young,  lately 
raiding"  in  Perth,  now  wife  of  Allan  Cnthbcrtson*  accountant  in 
Glug^nr^  all  children  of  the  late  Mrs,  Elizabeth  Donaldson  or 
TonDg,  equally^  or  share  and  share  alike,  and  to  their  reapeetLve 
hsn  or  assif^nees  ;  dcelaring  that  if  any  of  Bald  residuary  legatees 
iM  die  without  leaving  kwfid  issue  before  his  or  her  share  rest 
in  the  party  d(r  parties  so  deeeasing,  the  same  shall  belo7>g  to,  atid 
be  divided  equally ^  or  share  and  share  alike,  among  the  Bun^vors 
ottaf  aid  grand  nephews  and  grand  nieces  equally," 

ITie  exaet  wc>rda  of  the  eodicil  were  these : — "  I  do  hereby 
noie  and  mppoint  my  grand-nephew,  Thomas  Young,  officer  in 
the  Boigal  Native  Infantry,  to  be  one  of  my  residuary  legatees, 
vd  aa  such  entitled  to  an  equal  and  eventual  share,  with  any 
ctkr  of  the  residuary  legatees  within  named,  of  the  whole  free 
ftiidae  or  remainder  of  my  property,  means,  and  estate,  ot  pro- 
Medi  thereoff  which  tharc  I  hereby  leave  and  bequeath  to  him 
■fid  hit  heira  and  aaugnees,  as  within  provided,  and  authorize, 
instmet,  and  appoint  my  said  trustees  and  executors  to  account 
lo  Mm  and  hia  foreaaids  accordingly." 

Y 


p. 
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XTi«. 


namely,  William  MacdougaJl,  Mrs.  Chithbertson,  and 
Thomas  Yomig,  having  predeceased  tlie  widow,  the 
life-rentrix. 

William  Macdougall  died  on  the  2nd  September 
1847,  and  Mrs.  Cuthbertson  on  the  24th  Noveraher 
1845,  both  without  issue. 

Thomas  Young  died  on  the  22nd  March  18o2, 
leaving  a  child,  namely,  John  Lawford  Young,  one  of 
the  above  Appelljuits, 

In  an  action  of  multiplepoinding  (a),  brought  before 
the  Court  of  Sesaion,  John  Lawford  Young  claimed 
one-sixth  of  the  residue,  namely,  the  sum  which 
would  have  been  payable  to  his  father,  had  his  father 
survived  the  life-rentris:.  John  Lawford  Young  also 
claimed  one-fifth  of  William  Macdougairs  share  of  the 
residue  (6). 

The  Lord  Ordinary  (c) ,  on  the  1 5  th  February  1 859, 
found  that  the  residue  of  the  testator's  estate,  given 
to  his  six  grand  nephews  and  grand  nieces  aforesaid, 
did  not  vest  in  them  till  the  death  of  the  life-rentrix, 
the  widow  of  the  testator.  His  Lordship  furtbi  r 
foxmd  that  the  shares  of  Thomas  Young  and  William 
Macdougall  respectively  did  not  vest  in  them  at  all, 
they  having  predeceased  the  life-i'entrix.  He  found 
that  the  share  of  Thomas  Young  belonged  to  John 
Lawford  Yoimg  as  conditional  institute.  He  found 
that  the  share  of  William  Macdougall  devolved  on  such 
of  the  grand  nephews  and  grand  nieces  as  had  sur- 
vived the  life-rentrix,  ** equally  iunongst  them;"  but 
that  no  light  therein  passed  to  the  children  of  any 
of  them  who  had  predeceased  the  life-rentrix* 


(a)  Interpleader, 

(b)  Mrs.  Cuthbertson's  sliai€  formed  no  part  of  the  fund  m 
medio.    See  22  Sec.  Ser.  IB'dS, 

(c)  Lord  Kinloch- 
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To  this  Interlocotor  tlie  Lord  Ordinary  appendeJ 
i  note;  which  was  mainly  as  follows :. — 

I%f  leading  qacstton  is,  Wlictber  tbe  right  to  tlie  reaidue  vested 
t  m0TH  ttstatorU  or  not  till  the  death  of  the  life*refitm.  'fhe 
epinioo  of  the  Lord  Ordinaiy  is  m  fttv^our  of  the  latter  at t^^^n stive. 
Tbc  liifht  of  the  ftaiduo-ry"  lega.t*eB  is  qonstituted  hj  it  di  recti  on  to 
pij  or  conticy  tit  the  death  of  the  Ufe-rentrbc,  and  not  otherwise, 
Tbe  Lord  Ordinary  thinks  the  words  point  to  something  happen- 
■f  ate  the  death  of  the  testator,  and  hefore  the  death  of  the 
mAom,  If  this  view  be  sound,  the  share  a  of  Thomas  Young  and 
WlEifia  Macdougidl  did  not  vest  in  them.  Thomas  Young  left 
tnoiilj  child.  The  Lord  Ordin/iry  is  clear  that  he  sueeceds  in  his 
Mae^$  place,  WilHam  Macdung&U  left  no  isaue.  The  result  is 
to  gite  his  share  to  the  grand  nephews  and  grand  nieoea  who 
lamv^d  the  time  of  vestiiig. 

TJpan  redainLing  Dotes,  the  Second  Division  deter- 
mhifid  to  take  the  opinion  of  the  other  Juflges  upon 
the  question  whether  the  Interlocutor  of  the  Lord 
Ordifm>Ty  should  he  adhered  to  or  not. 

The  consulted  Judges,  namely^  the  Lord  Premdent^ 
I^rd  Curriekill,  Lord  Neave^,  Lord  ArdmUlan,  Lord 
I  MadensiSj  Lord  Jeniswoode,  Lord  Ivo^Tf,  and  Lord 
I^^aSt  were  all  of  opinion  tliat  the  right  of  the 
imduaiy  legatees  had  vested  a  ifriotie  testatoHs ; 
tiey  therefore  advised  that  the  Lord  OrdinuTy's 
Ittterlocntor^  **to  that  extent  at  least/'  should  be 
»ltere<L 

The  Lord  Ordinary  himself  (a  consulted  Judge) 
idhcred  to  his  own  Interlocutor. 

In  the  Second  Division,  on  pronooncing  the  judg- 
ment appealed  from  (20  July  1860),  the  Lord  Justice' 
L  CUrk  and  Lord  Cowmi  agreed  mth  tlie  Lord  Ordi- 
I  maty,  whOe  Iiord  Wood  and  Lord  Benholnie  concurred 
with  tbe  majority  of  the  consulted  Judges.  In  these 
drcomatauces  the  ultimate  decision  was  a  reversal  of 
the  Lord  Ordinary  s  Interlocutor  to  the  extent 
rf  holding  that  the  vesting  in  (question  wns  a  'morie 

\taksiori9, 

Y  2 
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Young,  bt  al.. 

9. 
ROBBKTSOM,  BT  AL. 


In  support  of  the  present  Appeal,  Mr.  Rolt,  Mr,  An- 
derson, Mr.  Mure,  and  Mr.  Cotton  contended  tliat 
where  a  fund  is  given  to  a  cla,ss  and  to  the  survivois, 
the  vesting  takes  place  at  the  period  of  distribuUoiL 
This  is  the  rule  in  England,  as  appears  by  many 
decisions.  Crippa  v.  Woolrott  (a),  WordswoHk  v. 
Wood  (b).  The  authorities  are  collected  by  Mr. 
Jarman  (c).  The  like  principle  is  recognized  in 
Scotland,  and  was  so  even  before  it  was  settled  in 
England.  Bell's  Principles,  8ect.  1S78,  Caaamajor 
V.  Pearson  (d),  CleUand  v.  Gray  (e),  Newtmi  v, 
Thomson  (/).  This  being  the  rule,  there  is  nothing 
in  the  present  settlement  to  exclude  it. 

The  Soliciior^Oeneral  (g)  and  Sir  Hugh  Cahm&  for 
the  Respondents. 

The  following  are  the  opinionn  which  were  deliveml 
by  the  Law  Peers : — 


Lord  Ckaneellor't 
opiniom. 


The  Lord  Chancellor  (h) : 

My  Lords,  this  case  has  been  argued  at  your  Lord- 
ships* bar  in  a  very  elaborate  and  able  manner,  and 
the  great  attention  and  time  which  have  been  given  to 
it,  although  they  appear  somewhat  large  when  com- 
pared with  the  difficulty  of  the  question,  are  no  more 
than  what  is  due  to  the  care  with  which  the  caae  was 
discussed  in  the  Court  below,  and  the  difference  of 
opinion  that  was  there  entertained. 

My  Lords,  it  is  desirable  to  cousider  in  the  first 
place  what  are  the  reasonable  and  establiahed  rules  of 
construction.  In  speaking  of  the  established  rules  of 
construction,   I  refer  to   the  jurisprudence    of   both 


(a)  4  Maddox,  11.  (6)  I  H.  of  L.  Ca.  129. 

(c)  3rd  Edition  of  the  Treat,  on  Wills,  ii.  684. 
{d)  1  Macl.  &  Rob.  685.  (e)  I  Sec.  Ser.  103L 

(/)  11  Sec.  Ser.  462.  (g)  8ir  Rotindell  Palmer, 

(A)  Lord  Weatbuiy, 
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England  and  Scotland,  for  although  we  are  here  to 
construe  this  settlement  entirely  with  reference  to 
Scotch  Allies,  yet  it  is  satisfactory  when  in  the  legal 
constniction  of  ordinary  words  in  the  English  Ian* 
goage  there  is  no  difference  in  the  view  which  is  taken 
in  the  one  coontiy  and  in  the  other. 

I  apprehend  it  to  be  a  settled  role  of  construc- 
tion, that  words  of  survivorship  occurring  in  a  settle- 
ment (that  is,  in  a  will,)  should  be  referred  to  the 
period  ^pointed  by  that  settlement  for  the  payment 
or  distribution  of  the  subject-matter  of  the  gift.  That 
ondoabtedly  is  the  rule  now  finally  established  in  thi^ 
coontiy,  and  it  has  been  ascertained  fix)m  the  autho- 
rities which  have  been  cited  at  the  bar  that  the 
role  was  established  in  Scotland  even  before  it  vrm 
finally  recognized  in  this  country. 

The  application  of  that  rule  would  lead  to  this 
determination  in  two  cases.  If  a  testator  gives  a 
ram  of  money  or  the  residue  of  his  estate  to  l>e 
paid  or  distributed  among  a  number  of  persons,  and 
refers  to  the  contingency  of  any  one  or  more  of  them 
djing,  and  then  gives  the  estate  or  the  money  to  the 
sorvivor,  in  that  simple  form  of  gift  which  is  to  take 
effect  immediately  on  the  death  of  the  testator,  tlie 
period  of  distribution  is  the  period  of  death,  ancl 
acoordiQgly  the  contingency  of  death  is  to  be  referred 
to  the  interval  of  time  between  the  date  of  the  will 
and  the  death  of  the  testator.  In  such  a  case,  the 
words  are  construed  to  provide  for  the  event  of  tlio 
death  of  any  one  of  the  legatees  during  the  lifetime  of 
the  testator. 

By  parity  of  reasoning,  if  a  testator  gives  a  life 
estate  in  a  sum  of  money  or  in  the  residue  of  hia 
estate,  and  at  the  expiration  of  that  life  est^ite 
directs  the  money  to  be  paid,  or  the  residue  to  ba 
divided  among  a  number  of  objects,  and  then  refers  ta 


HqlltllT»0?r,  ITTJIL. 
Lord  C4an€€llijr't 


^ 
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YooKo,  w  AL.,  the  possibility  of  some  one  or  more  of  those  peraom 
RoiEETTON.BTAL.  djiiig,  without  spocifyin^  the  titne,  and  directs  in  that 
event  the  payment  or  distribution  to  l>e  madei  amoTig 
the  survivors,  it  is  understood  Ly  the  law  that'  he 
means  the  contingency  to  extend  over  the  whole 
period  of  time  that  must  ekpse  before  the  payment  or 
distribution  takes  place.  The  result  therefore  is,  that 
in  such  a  gift  the  survivors  are  to  be  ascertained  in 
like  manner  by  a  reference  to  the  period  of  distribu- 
tion, namely,  the  expiration  of  the  life  estate. 

These  are,  as  I  have  already  observed,  in  my 
judgment  natural  and  reasonable  rules  of  interpreta- 
tion. Let  us  now  consider  whether  there  are  any 
particular  words  to  be  found  in  the  settlement  before 
us  which  compel  us  to  adopt  a  different  mode  of 
construction. 

The  testator  or  truster  in  this  settlement  has 
directed  the  residue  of  his  estate  to  be  applied,  in 
the  first  place,  for  the  benefit  of  his  widow  during  her 
lifetime,  provided  that  she  survivod  himself,  but  if  the 
wife  predeceased  him  or  survived  him  and  after- 
wards died,  he  directs,  in  the  first  place,  certain 
legacies  to  be  paid,  and  then  he  directs  his  tnistees 
"to  account  for,  pay,  and  divide,  or  convey" 
**  the  whole  residue  and  remainder  of  my  property,'' 
"  after  the  death  of  the  last  liver  of  me  and  my  said 
wife,  equally  *'  among  certain  persons  who  are  named^ 
^  equally,  or  share  and  share  alike,  and  to  their 
respective  heirs  or  assignees/'  Then  follow  the  wonfc 
of  the  clause  of  survivorship,  **  declaring  that  if  any  of 
said  residuary  legatees  shall  die  without  leaving  lawful 
issue  before  his  or  her  share  vest  in  the  party  or 
parties  so  deceasing,  the  fiamc  shall  belong  to  and  be 
divided  equally,  or  share  and  share  alike,  among  the 
survivors  of  my  said  grand  nephews  and  grajid  nieces 
equally."  .  ,•    -  .^ 
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My  Lords,  I  apprehend  that  on  the  first  eonsidera-     Yoiri«*.iTAt^* 
tion  of  the  words  that  I  have  read  no  one  could  arrive  '^''»*^i»r*i« 
at  any  other  conclusion   than   this,  that  the  words        opiniTZ  '^' 
**  before  his  or  her  share  vest  in  the  party  or  parties 
*>  deoeasing"  are   no  more   than  an  expression  in 
t3dtnm    of  that  which    is    involved    in   the  word 
"stinrivors/' 

But  here  legal  Ingennity  eoiaea  in,  and  detects  in 
some  of  the  words  employed  a  more  recondite  sense 
and  a  different  meamng  from  that  which  would  ai 
first  strike  the  mind,  particularly  when  imbued  with 
&  biowledge  of  the  general  rule  of  interpretation, 
Lc^  ingenuity  Koggesta  that  the  word  "vest"*  admits 
of  a  double  meaning,  or  rather  that  the  word  "  vest  '* 
k  a  word  of  art,  and  therefore  ought  here  to  receive 
a  technical,  artificial,  and  legnl  meaning.  And  the 
inteipretation  accordingly  which  is  contended  for  is 
thisij  that  these  words  '*  before  his  or  her  ^bare  vest  '* 
must  he  taken  to  mean  the  conclusion  of  law  with 
regard  to  the  right  of  the  individuals  named,  and  that 
If  that  conclusion  of  law  takes  place  immediately 
on  the  death  of  the  trustor,  and  by  virtue  thereof 
the  right  to  the  shares  is  Uien  determined^  it  must 
fiillow  that  no  subsequent  decease  without  issue  after 
that  legid  conclusion  has  taken  effect  can  have  the 
effect  of  carrying  over  the  share  of  any  one  of  the 
{■ities  named  to  the  survivors  living  at  a  sulisequent 
tune.  In  reality,  therefore,  the  discussion  is  reduced 
to  a  veiy  short  and  narrow  point  or  question,  namely, 
flie  meamng  of  the  word  "  vest/' 

Say  the  Rt^spondentSj  the  word  "  vest  **  must  be 
taken  to  meaa  **  become  absolute/*  Well,  let  us 
adopt  that  construction,  and  substituting  those  words 
for  the  word  **  vest,"  the  words  then  will  be  "  before 
his  or  her  share  becomes  absolute,"  That  is  a  form 
of  expression  which  grammatically  and  strictly  conveys 
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YouNc^CT  ALn  no  meaning,  unless  you  take  the  word  ^*  sliare  ^  in  a 
RoBEirwoN.KrAL.  diflTerent  sense  from  that  which  obviously  and  natu- 
opinum.  rally  belongs  to  it  If  you  take  the  word  "  share'* 
in  that  sense  which  logicians  call  the  abstract,  in 
opposition  to  the  concrete,  the  word  "  share  "  is  made 
to  signify  not  the  thing  taken  but  the  right  to  the 
thing  to  be  taken,  and  the  words  will  run  thus: 
"  before  the  right  to  his  or  her  share  becomes  abso- 
lute." And  the  wliole  of  the  argument  that  we  have 
heard  from  the  Respondents  resolves  itself  in  reaUty 
into  this,  that  you  are  to  depart  from  the  ineaning 
that  you  would  give  to  the  rest  of  the  sentence,  by 
adopting  the  legal,  teclmical,  and  artificial  sense  of 
these  words,  instead  of  giving  them  their  natmal  and 
ordinary  meaning.  The  Respondents,  in  fact,  require 
us  to  substitute  other  words  for  those  which  really 
occur,  and  make  the  language  speak  as  if  it  had 
originally  been  "  before  the  right  to  his  or  her  share 
becomes  absolute  in  the  party  or  parties  so  deceasing.'' 
The  whole  of  this  contention  is  the  result  of  legal 
refinement  apphed  to  the  interpretation  of  plain  and 
simple  language. 

The  Appellants,  on  tiie  otiier  hand,  say  that  these 
words  "  before  his  or  her  share  vests  "  are  referential 
words, — that  they  describe  something'  that  he  who 
used  them  considered  to  have  been  previously  directed, 
and  to  be  ascertainable  from  the  antecedent  part  of 
his  bequest  or  directions.  They  accordingly  contend 
that  the  words  "  before  his  or  her  share  comes  into 
possession  *'  are  to  be  read  thus  :  "  before  his  or  her 
share  is  received  or  comes  to  the  hands  of  the  pariy  or 
parties  so  deceasing/' 

The  first  inquiry  as  to  these  two  interpretations  is 
which  of  them  consists  best  with  the  antecedent  jmrt 
of  this  settlement,  to  which  of  necessity  then?  is  a 
reference  here  ?    T]ie  antecedent  pai^t  of  this  settlement 
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is  timt  whidi  constitutes  the  gift,  and  tlie  gift  yaOT<o.  btau, 
consists  in  a  dii^ection  on  the  deatli  of  the  life-i-entrix  it«»ijit™ »  et  it. 
to  pay  and  divide  or  convey  the  property  to  those  ^"^  rkamct^bfr^t 
neidoary  legatees,  and  I  canuot  but  think  that  any 
man  of  plain  understaTiding  would  have  no  difficulty 
whatever  in  arriving  at  the  conclusion  tliat  the  words 
"bef:>re  Ms  or  Ler  share  vests*'  mean  beforo  that 
which  has  been  previously  directed  happens.  Tliat 
which  has  been  previously  directed  haa  been  payment 
oa  the  death  of  the  widow.  The  natural  meaning  of 
the  words  therefore  is,  before  that  period  of  payment 
arrives,  or  before  that  payment  has  actually  been  niada 
Tiiisj  my  Lords,  I  apprehend  to  be  the  natural,  plain, 
and  ordinaiy  meaning  of  the  words.  And  your  Lord- 
ihips  will  observe  that  the  word  "share**  is  there 
taken  according  to  its  natural  sense,  namely,  a  por- 
tion of  the  residue.  The  word  ''  vested "  is  taken 
in  accordance  also  with  its  natural  meaning  in  the 
voeabiilary  of  ordinary  life,  namely,  when  a  thing  is 
received  or  conies  Into  possession  (a). 

I  consider  that  these  particular  words  introduced 
into  the  clause  do  not  give  to  it  any  diffei'ent  meaning 
from  that  whicli  it  would  have  had  in  legal  interpi'e* 
tation  without  those  words,  for  if  the  clause  had  run 
— '*  If  any  of  the  residuary  legatees  shall  die  with- 
out leaving  lawful  issue,  the  same  shall  belong  to  the 
*sumvoi-s/ the  word  '"survivors''  would  have  been 
mfSarred  to  the  period  of  distribution  or  payment — 
Uiat  is,  the  expiration  of  the  pre\ious  life-rent. 

(h)  Durtof?  the  argumefit  the  Lord  Chancellor  aaked, "  VThhi 
b  tksnf  Must  it  not  be  iu  poasesaion?  li  it  nat  from  shetiTt  to 
etiktsSfOr  diWde  ?  So  pest, — doea  it  not  import,  inetiiphorically, 
fh»  putting  on  of  ft  garment  ?  Can  thia  well  be  before  the  cutting 
tff^r  ji«aiTii^  bos  taken  place  ?  ''  S|>e]man  sajs,  under  the  wunl 
fertitio:— Eet  antem  vcstire,  plctiain  posseaiiioncm  terre,  vel 
]]f:rfhi«  Cradcrc ;  saisinam  dar?,  irifcf^dnrc.  Unde  devest  ire  eat 
pwiiiiMiiijmi  tdiqueoi  cxuere;  de  fcodo  cjici^re.  Revesilre  efit  ejec- 
IVknutiiuere,  Vestiiurat  ipaa  posaesbiOi  ct  poBbe&&Loui£  tiaditioj  &c. 
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yowo.BTAL.,  These  particular  words  ought  also  to  be  construed 
KoBBrwoM.CTAL.  jj^  ^  manDcr  consistent  with  the  rest  of  the  sentence. 
opimSL  '  Whereas  if  you  give  them  the  interpretation  for  whick 
the  Kespondents  contend,  you  strip  the  word  "sur- 
vivor'' of  that  meaning  -which  it  would  have  bad 
without  those  words,  and  the  expression  "  if  any  of 
the  said  residuary  legatees  shall  die,"  (which  is 
general  and  has  no  time  annexed  to  it,)  ia  limited  to 
the  event  of  their  dying  during  the  lifetirae  of  the 
testator. 

I  think  this  conclusion  is,  still  fiirther  confirmed  by 
the  general  intention  which  is  to  be  collected  from 
the  whole  collocation  and  arraDgement  of  the  sen- 
tence. 

The  natural  order  of  things  indicated  is  this :— At 
the  death  of  the  life-rentrix  tlie  duty  of  the  trustees 
in  the  matter  of  division  arises.  They  are  then  to 
convene  and  call  together  the  persons  who  are  to 
be  entitled  to  share.  But  the  words  in  question, 
^namely,  the  clause  beginning  with  the  word  "de- 
claring," are  part  of  the  words  descriptive  of  the 
objects  to  take ;  and  the  trustees  therefore  are 
called  upon,  at  the  time  of  distribution,  to  ascertain 
what  those  words  mean  and  to  give  effect  to  them. 
But  as  they  are  words  of  futurity,  the  contingency 
that  is  contained  in  those  words  isj  a  contingency  that 
must  be  held  to  cover  the  whole  period  of  time  that 
will  elapse  before  the  time  when  the  trustees  arc 
called  upon  to  determine  who  are  entitled  under 
these  words.  They  are  to  ascertain  the  objects  at 
the  death  of  the  life-rentrix,  and  they  are  then  to 
give  a  meaning  to  these  particular  words. 

My  Lords,  that  being  the  concluaioa  which  is  sug- 
gested by  the  ordinary  meaning  of  the  words,  and 
which  you  arrive  at  without  substituting  the 
Becondary  and  artificial  meaning  for  their  primary  and 


II  'J'j  I   \ 


CASKS   IN   THE   H0I7SE   OP   LORDS* 


325 


natural  meaning,  which  I  hold  in  all  cases  it  is  the  youmg,  ei  ai«, 
duty  of  a  court  of  construction  not  to  do,— for  the  R^""^."^ 
primary  duty  of  a  court  of  construction,  in  the  inter- 
pretation of  wills,  is  to  give  to  each  word  employed, 
if  it  can  with  propriety  receive  it,  the  natural  ordinary 
meaning  which  it  has  in  the  vocabulary  of  ordinary 
life,  and  not  to  give  to  words  employed  in  the  voca- 
bulary of  ordinary  life  an  artificial,  secondary,  and 
technical  meaning, — ^if,  I  say,  that  is  the  conclusion 
which  is  arrived  at  upon  these  two  modes  of  viewing 
the  settlement,  I  will  detain  your  Lordships  for  a  few 
minutes  by  an  examination  of  the  reasons  or  grounds 
of  decision  which  are  to  be  found  in  the  opinions  of 
the  majority  of  the  Judges  in  the  Court  below. 

My  Lords,  calling  your  attention  first  to  the 
opinion  which  is  given  in  the  Appendix,  and  signed 
by  six  of  the  Judges  in  the  Court  below  (a),  your 
Lordships  will  find  that  the  principal  argument  put 
forward  by  the  learned  Judges  for  the  opposite  con- 
clusion to  that  which  I  have  suggested  is  founded 
upon  the  use  of  the  words  **  their  respective  heirs  or 
assignees/' 

I  have  very  great  difficulty  in  dealing  with  this 
particular  reason,  and  I  am  happy  to  find  that  the 
diflSculty  which  I  had  myself  experienced  has  been 
candidly  confessed  by  the  Lord  Juatice-Glerk  (6),  who, 
in  commenting  upon  this  portion  of  the  reported 
judgment,  says,  that  he  was  perfectly  puzzled  how 
to  understand  it  or  what  meaning  it  was  intended  to 
convey. 

My  Lords,  I  apprehend,  however,  that  no  conclusion 
to  the  contrary  can  be  derived  firom  the  use  of  these 
words  '*  their  respective  heirs  or  assignees,"  which  are 
found  in  connexion  with  the  first  part  of  the  gift  to 

(a)  See  22  Sec.  Ser.  Court  of  Session  Cases,  1535. 
(6)  22  Sec.  Ser.  1543. 
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YocHo,  n  kLn  the  residuary  legatees.  I  Ao  not  quite  arrive  Jit  the 
uoBBRTMN.RAL.  conclusioii  of  ouQ  of  the  Judges  in  tlie  Court  below 
opimiou,  '  that  those  words  are  mere  surplusage  (a).  I  think  it 
has  been  shown  in  the  arguraeDt  that  events  might 
have  occurred  in  which  each  of  these  words  would 
have  received  an  appropriat*?  signification.  If,  for 
example,  all  the  residuary  legatees  had  died  without 
leaving  issue  in  the  lifetime  of  the  testator  himself) 
the  practical  result  tl^cn  of  those  words  would  have 
been  to  prevent  the  lapse  of  the  legacies.  That  might 
have  been  the  effect  of  the  word  **  heirs/'  If,  on  the 
contrary,  the  other  interpretation,  naraelyp  the  ioter- 
pretation  which  I  have  sugg^ted  to  your  LordshixKfi, 
be  adopted,  then  under  the  words  *^  heirs  or  assigiieea  " 
the  assignees  would  take  in  the  event  of  any  one  of 
the  residuary  legatees  having  niade  an  afisignment 
during  the  life  of  the  life  rentrix.  If  the  residuary 
legatee  became  entitled,  the  assiguee  would  have 
become  entitled  to  share  at  the  expiration  of  the  lif€ 
estate,  that  is,  at  the  period  of  distribution.  These 
words,  therefore,  do  not  in  the  smallest  degree  interfere 
with  the  construction  which  I  have  recommended 
your  Lordships  to  put  upon  the  words  of  the  con* 
ditional  institution  "before  his  or  her  share  vestift,'* 
And  on  the  other  hand  it  cannot  be  objected  to  that 
construction  that  it  reduces  those  particular  words 
to  a  mere  surplusage,  for  it  leaves  the  words  as  word* 
which  might  have  operation  in  certain  events  which 
might  have  occurred. 

Passing  from  that  reason  of  decision.  I  come  in  the 
next  place  to  that  which  is  given  by  the  two  next 
consulted  judges,  namely,  Lord  Ivo^i'y  and  Lord 
Deaa  (6),  whose  interpretation,  which  certainly  leads 
to  a  result  different  from  that  which  I  have  recout* 

(a)  Lord  Kinbch,    22  S^,  Scr.  1538. 
(6)  22  Sec.  Ser.  1636. 
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mended  your  Lordships  to  adopt,  is  founded  altogether  Ymma,  n  al,, 
upon  the  language  of  the  codicil  by  which  a  grand  ^»«»wow,etau 
nephew,  Thomas  Toung,  was  added  to  the  number  ^pSS^^^ 
of  the  residuary  legatee&  I  am  unable  to  appreciate 
the  force  of  the  argument  derived  from  that  codicil ; 
for  it  seems  that  it  was  the  meaning  and  intent  of  that 
codicil  to  put  Thomas  Young  in  precisely  the  same 
condition  in  which  the  other  residuary  legatees  were 
originally  put  by  the  settlement.  Thomas  Young  is, 
as  it  were,  grafted  into  the  original  settlement,  as  if  he 
had  been  one  of  the  original  residuary  legatees.  What 
possible  effect  it  could  have  had  upon  tlie  construction 
of  the  settlement,  if  there  had  been  six  residuary  lega- 
tees originally  named  therein  (that  is  including  Thomas 
Young),  instead  of  there  being  a  smaller  number 
named  therein,  it  is  very  difficult  to  understand. 

The  last  of  the  opinions  of  the  learned  Judges  who 
entertained  a  different  opinion  from  that  at  which  I 
have  arrived,  and  which  opinion  I  have  felt  it  my 
duty  out  of  respect  to  them  carefully  to  consider,  is 
that  of  Lord  Benholme  (a).  But  Lord  Beriholme's 
opinion  is  founded  upon  grounds  which  utterly  reject 
out  of  the  settlement  the  whole  clause  which  gives 
the  conditional  institution,  for  Lord  BenholTtie's 
opinion  is  founded  altogether  upon  this  description  of 
reasoning.  He  first  applies  himself  to  the  considera- 
tion of  the  gift  of  pecuniary  legacies.  He  holds  that 
the  pecuniary  legacies  vested  immediately  on  the  death 
of  the  testator,  and  that  their  payment  only  is  post- 
poned. And  then  his  Lordship's  judgment  is  founded 
upon  this  question,  which  he  asks,  namely,  ^'  If  this 
be  so,  shall  the  vesting  of  the  residue  be  held  to  be 
delayed  merely  because  the  period  of  payment  in 
regard  to  it  also  is  postponed  till  the  lapse  of  the  life- 

(«)  22Sec.8er.lM6. 
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rent  V  My  Lords,  there  is  no  clause  of  survxYorBliip 
RoBBRnmv.RAL.  given  with  regard  to  the^e  legacienS,  but  there  h  a 
clause  of  survivorship  -with  regai'd  to  the  residue. 
Therefore  to  treat  the  settlement  in  the  manner  in 
which  Lord  Benholme  deals  with  it  is  in  point  of 
fact  to  exclude  altogether  the  eonsideration  of  tJie 
clause  upon  which  the  whole  argument  depends. 

My  Lords,  I  will  direct  your  attention  in  conclusion 
to  the  very  just  and  approiiriate  expressions  whieli 
are  found  in  the  judgment  of  the  Lor^d  Justi-ce'Clerk, 
in  whose  opinion  upon  the  effect  of  this  settlement  I 
must  express  my  general  concurrence.  The  Lord 
JusHce-Clerk  (a)  very  convincingly  makes  tliis  remark 
with  regard  to  the  construction  of  the  clause  of  sur- 
vivorship. He  says,  "  The  testator  did  not  mean  the 
time  which  by  a  process  of  legal  argument  and 
ingenious  construction  might  be  discovered  to  be  the 
term  of  vesting,  he  meant  some  specific  time  fixed  in 
his  own  mind  and  knuwn  to  himself  j  and  when  he 
thus  speaks  of  the  time  of  vesting  as  a  specific  Hme 
fixed  by  the  operation  of  tlie  deed,  and  when  we  can 
find  mention  in  the  deed  of  no  term  but  one,  it  seems 
reasonable  to  conclude  that  tbat  was  the  term  to 
which  the  testator  refen-ed  when  he  spoke  of  the  time 
of  vesting/'  He  referred  to  a  fact,  and  not  to  a 
conclusion  of  law  ;  he  referred  to  an  operation  which 
he  had  directed,  not  to  a  period  of  time  that  migtit 
be  arrived  at  by  legal  argument  on  the  effect  in  law 
with  regard  to  the  abKolufceness  or  the  contingency 
of  the  interest  which  he  had  given. 

Upon  the  whole,  therefore,  I  shall  ad  viae  your 
Lordships  to  declare  that>  according  to  tlie  true  con* 
struction  of  the  trust  deed  of  Mr,  Donddson,  no  one 
of  the  residuary  legatee^^^  dying  in  the  lifetime  of  the 


(a)  22Hec.Ser,  1541. 
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life-reatrix  without  leaving  lawful  issue,  takes  any     yolt**^  et  al., 
pait  or  Bhare  in  the   residuary  estate,     I  think  it  Ji^^rb-won*""^ 
would  be  irapossibk  upon  this  occasion  to  define  the     ^'^fmTn.  ^' 
whok  of  the  order  that  ought  to  he  niadG  by  your 
krddiips,  for  the  two  Appeals  are  bo  mingled  together 
that  it  would  be  deaimble  that  there  should  be  one 
flufcr  IB  both  Appeals*     But  so  far  as  this  particular 
Appeal  is  concerned,  I  should  humbly  advise  your 
Lordships,  to  adopt  that  declaration,  and  to  make  an 
order  to  reverae  so  much  of  the  Interlocutor  com- 
pkiaed  of  upon  this  Appeal  as  shall  be  found  to  bo 
iaeonaistent  w^th  that  declaration* 


Lord  Ceakworth  : 

My  Lords,  in  the  argument  of  this  caae  below  in  the 
Court  of  Session  so  very  much  of  learned  acumen  was 
displayed,  and  that  argiuncnt  took  so  long  a  time,  tliat 
ptobftbly  in  ordinary  cases  your  Lordships  would  have 
thought  it  more  respectful,  at  least  iu  appearance,  to 
the  Judges  below  tliat  we  idiould  have  taken  a  longer 
time  to  consider  our  judgraentj  concuiTing  as  we  do 
irith  the  minority  and  not  with  tlie  majority  of  those 
learned  Judges,     That  would  have  been  the  ordinary 
wvam  that  we  should  have  pm-sued,  but  my  noble 
and  learned  friend  on  the  woolsack,  and  my  noble 
and  learned  friend  on  my  left  (a),  and  myself  having 
fmtnd  on  conferring  together  that  we  all  concurr^  in 
tbe  same  view  of  this  case,  we  thought  that,  con- 
ddering  the  length  of  time  which  had  been  occupied 
in  the  argument,   and  the   opportunity   which    the 
inlennediata  day  occurring  in  the  midst  of  the  argu- 
ment had  given  us  of  considering  its  bearings,  as  it 
WlNiM  be  much  more  convenient  to  the  parties  tliat 
we  should  proceed  now,  we  thought  that  the  learned 

{a)  Lotd  Chdmsfordi 
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YouMo,  ET  AL,  Judges  of  tlie  Court  of  Session  would  not  feel  tliat  we 
RoBEETBOM.ETAL.  y^Qj^Q  guiltjT  of  aiij  dlsrespcct  towards  them  in  inxme- 
cpiZm.     '  diately  delivering  our  judgment. 

My  Lords,  after  the  very  elaborate  manner  in  which 
my  noble  and  learned  friend  the  Lord  Cfaaiedlor  has 
gone  through  this  case,  I  do  not  think  it  necessary  for 
me  to  detain  your  Lordships  with  many  observatioiis. 
I  take  it  that  the  rule  is  well  established  upon  tlie 
authorities  as  well  as  upon  principle,  both  in  Scotland 
and  in  England,  that  where  there  is  a  clause  of  sor- 
vivorship  primd  facie,  survivorship  means  the  time 
at  which  the  property  to  be  divided  comes  into  enjoy- 
ment, that  is  to  say,  if  there  be  no  previous  life  estate^ 
at  the  death  of  the  testator :  if  tliere  be  a  previous 
life  estate,  then  at  the  termination  of  that  life  ^tate. 
If,  therefore,  the  language  of  this  Bcttlement  luul  l>eerj 
simply  "  declaring  that  if  any  of  the  said  residuary 
legatees  shall  die  without  leaving  lawful  insue,  the 
same  shall  belong  to  and  be  divided  eq^ually,  or  share 
and  share  alike,  among  the  survivors  of  my  said  grand 
nephews  and  grand  nieces,"  if,  I  say,  the  clause  had 
stood  so,  there  would  have  been  no  doubt  that  **  the 
survivors "  meant  the  survivors  at  tiie  death  of  tlie 
tenant  for  life,  and  the  single  question,  although  tliis 
case  has  occupied  (and  I  will  not  Kay  improperly 
occupied)  a  very  long  time  in  discussion,  is  whether 
that  primd  fade  construction  is  varied  by  the  inser- 
tion of  the  words  "  before  his  or  her  shar6  vest  in  the 
party  or  parties  so  deceasing." 

Now  that  being  the  question,  it  is  contended  on  the 
part  of  the  Respondents  that  these  word^  do  materially 
alter  the  general  rule  by  pointing  out  another  period 
to  which  "  survivorship "  shall  refer,  namely,  the 
vesting  of  the  legacy. 

My  Lords,  the  first  observation  that  occurs  is  thi.s 
that  the  word  "vest "  is  a  word  at  lea'it  ot  ambiguous 
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Lord  Cranwofik^s 


import    Prima  facicy  vesting  in  possession  is  the     yoiwo.wal^ 
more  natural  meaning.   The  expressions  "  investiture/'  *°"*^''»«»ai. 
"clothing,"  and  whatever  else  be  the  explanation  as  to 
the  origin  of  the  word,  points  primd  facie  rather  to 
the  enjoyment  than  to  the  obtaining  of  a  right.     But 
I  am  willing  to  accede  to   the   argument   that  was 
pressed  at  the  bar,  that  by  long  usage  "  vesting "  is 
ordinarily  put    in    competition    to   the   not   having 
obtained  anything  like  an  absolute  and  indefeasible 
right,  the  having  obtained  an   absolute   indefeasible 
right  as  contradistinguished  from  the  not  having  so 
obtained  it.     But  it  cannot  be  disputed  that  the  word 
''vesting'*  may  mean,   and   often    does   mean,   that 
which  is  its  primary  etymological  signification,  namely, 
vesting  in  possession.     In  my  opinion  that  is  its 
meaning  here^  "before  his  or  her  share  vest  in  the 
party  or  parties  so  deceasing."     In  the  first  place,  my 
Lords,  if  you  do  not  so  construe  it,  you  must  under- 
stand the  testator  (I  call  him  the  testator,  he  is  rather 
the  trustor)    to  have    made  a    most    extraordinary 
circumlocution  to  express  such  a  very  simple  idea  as 
before  the  time  of  my  own  death,  by  saying  "  before 
the  time  when  hia  or  her  share  vest  in  the  party  or 
parties  so  deceasing."  It  is  scarcely  possible  to  suppose 
that  a  person  making  a  will  or  a  trust  deed  in  the 
natare  of  a  will,  and  meaning  to  refer  to  events  that 
might   or  might  not   have   occurred  before  his  own 
death,  should  have  expressed  it  by  such  an  extra- 
ordinary circumlocution  as  that. 

Then,  my  Lords,  is  there  anything  on  the  face  of 
the  instrument  to  show  that  "  vest"  does  not  in  this 
case  mean  that  which  I  admit  in  the  view  which  I 
take  of  the  case  would  be  its  ordinary  meaning  ?  I 
think  there  is.  What  is  it  that  the  trustor  is  here 
speaking  of  as  vesting  ?  Why  the  share  of  the  residuary 
I^;atee ;  that  is  in  point  of  fact  the  legacy.    Now, 
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YouMo^sTAi^     although  it  is  quite  true,  aa  Wfia  urged  at  the  bar> 

Ro.ESTs^.RAL.  ^jj^^  ^  making  a  will  in  this  couotrj  or  a  trust  deed 

opMom.        in  Scotland,  you  may  speak  of  a  share  or  a  legaq^, 

although  it  is   something   which   does    not  becomGp 

strictly  speaking,  a  share  or  a  legacy  till  the  death  of 

the  testator,  that  is,  you  may  sfiy  I  give  a  legacy  of  a 

thousand  pounds  to  A,  but  if  a  certain  event  happens, 

B  shall  take  A's  legacy,  which  only  means  that  B 

shall  take  that  which,  if  tliere  had  not  been  a  subse- 

quent  disposition,  A  would  have  taken  j  yet,  when  I 

eaa  speaking  in  a  will  or  a  trust  deed  of  a  share  that 

might  or  might  not  vest,  I   cannot  be  speaking  of 

something  which  can  only  come  into  existence  at  my 

own  death.     There  can  be  no  possibility  of  its  vesting 

in  the  lifetime  of  the  testator ;  therefoi^e  it  is  clear  to 

me  that  the  testator,  in  speaking  here  of  the  share 

"  vesting,"  must  have  aUuded  to  something  which  had 

existence  at  the  time  to  which  this  reference  was  to 

apply,  and  that  it  must  therefore  be  something  that 

was  to  happen  after  his  decease.     Therefore  "his  or 

her  share"  would  be  an  inaccui-ate  exprejssion.     What 

ought  to  have  been  said  would  liave  been  '*  his  or  ber 

right  to  the  share." 

That,  however,  my  Lords,  would  have  been  a 
refinement  which  I  should  not  have  felt  it  safe  to  rely 
upon  if  the  rest  of  the  context  had  not  led  me  exactly 
to  the  same  conclusion.  Now,  here  there  is  no  douht 
from  these  words  that  the  sui'vivorship  would  have 
been  survivorship  at  the  death  of  the  tenant  for  hfe. 
But  why  ?  Because  the  law  presumes  that  that  is  the 
intention  of  the  testator.  Now  would  it  uot  be  an 
extraordinary  construction  to  put  upon  these  worda, 
if  the  word  "  vest "  maybe  consistent  with  that  which 
the  law  assumes  to  be  the  ordiniiry  intention  of  the 
testator,  that  you  are  to  put  upon  it  a  refined  and 
technical  meaning,  when,  if  you  give  to  it  its  more 
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ordinaiy  and  national  and  more  etymological  meaning,    youmo,  n  al., 
you  give  it  a  meaning  which,  according  to  your  own  hobkewow,  wau 
rule  of  conjstmction,  is  the  probable  intention  of  the  "^^oJJSS^*  * 
testator. 

My  Lords,  upon  these  short  grounds  I  entirely 
concur  in  the  judgment  which  has  been  given  by  my 
noble  and  learned  firiend,  and  in  the  view  which  he 
has  taken  as  to  the  form  of  order  which  it  will  be 
proper  to  maka 


Lord  Chelmbford  : 

My  Lords,  my  mind  has  fluctuated  a  good  deal 
under  the  influence  of  the  very  able  arguments  which 
have  been  addressed  to  your  Lordships,  but  it  has  at 
last  settled  in  the  conclusion  at  which  my  noble  and 
learned  friends  have  arrived.  They  have  gone  so  very 
fully  (particularly  my  noble  and  learned  friend  on  the 
woolsaci)  into  the  whole  question,  that  it  will  be 
unnecessary  for  me  to  trespass  for  any  length  of  time 
upon  your  Lordships'  attention  in  explaining  the  view 
at  which  I  have  ultimately  arrived. 

My  Lords,  the  question  depends  upon  a  single 
clause  in  the  deed  of  settlement,  or,  it  may  b^  said, 
upon  a  few  words  in  that  clause.  It  is  a  question 
purely  of  intention,  and  we  have  to  gather  ftt)m  the 
language  used  whether  the  meaning  of  the  testator 
(I  shall  call  him  the  testator,  though  he  is  more 
strictly  speaking  a  trustor)  was  that  the  share  or 
interest  in  his  residuary  property  should  vest  at  the 
time  of  his  death,  or  that  it  should  not  vest  until  the 
death  of  the  life-rentrix,  him  surviving. 

Now  the  clause  directs  the  trustees  to  accoimt  for, 
pay,  and  divide  the  residue  and  remainder  of  his 
property,  after  the  death  of  the  last  liver  of  him  and 
his  wife,  amongst  five  persons  named  (a  sixth  being 
sabsequenily  added  by  a  codicil),  all  children  of  Mrs. 

z  2 
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Yoimo,  BT  Au,  Elizabeth  Donaldson  or  Yoinig,  equally^  or  share  and 
BoBBRTsoN.BTAL.  ^\^qj.q  alike,  and  to  their  respective  heii-s  or  assignees, 
opiHwn.^  *  with  a  survivorship  clause,  upon  which  the  whole 
difficulty  arises. 

The  Respondents  contend  tliat  thm  clause  is  to  L^ 
broken  into  parts,  and  to  he  read  as  containing,  first, 
an  absolute  gift  of  the  residue,  and  then  a  qualification 
of  that  gift  under  certain  circumstances,  and  tbey  my 
that  effect  is  to  be  given,  if  possible,  to  every  word  in 
a  will  or  testamentary  deed,  and  that  the  construction 
which  the  Appellants  contend  for  renders  wholly 
nugatory  the  words  "  heirs  and  assignees/' 

Now,  my  Lords,  I  confess  I  am  not  disposed  to  lay 
very  great  stress  upon  the  use  of  words  of  this  common 
description,  which  are  so  likely  to  fall  from  the  pen  of 
the  framer  of  a  deed  without  any  precise  or  definite 
object,  where  they  cannot  stand  together  with  other 
words  in  the  same  deed  indicating  a  different  inten- 
tion ;  nor  am  I  disposed  to  lay  great  stress  upon  the 
supposition  which  has  been  made  at  the  boj  of  the 
event  occurring  of  all  the  residuary  legntees  dying 
without  issue  in  the  lifetime  of  the  life-rentrix,  out  of 
which  supposition  it  is  entleavoured  to  extract  the 
meaning  of  the  testator.  A  testator  must  be  taken  to 
have  in  his  mind  circumstances  which  are  likely  to 
occur,  and  not  improbable  possibilities  of  that  descrip- 
tion. And  whether,  therefore,  in  that  event  the  won! 
"  heirs  "  would  have  no  effect  whatever,  and  therefore 
there  would  be  an  intestacy,  or  whether,  as  has  been 
suggested,  it  would  amount  to  a  conditional  institii* 
tion,  it  is  quite  immaterial  for  us  to  consider.  I  think 
that  it  is  absolutely  necessary  to  read  tliis  chouse  as  an 
entirety.  The  trustees  are  directed  to  pay  and  divide, 
and  the  mind  cannot  rest  until  it  arrives  at  the 
conclusion  of  the  clause,  by  which  it  is  ascertained 
what  is  the  duty  of  the  trustees,  and  amongst  whom 
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the  divisioii  is  to  take  place,  and  it  appears  that  that    Youno^rpit., 
division  is  to  be  made  amongst  the  survivoi-s  of  the  kobebtoon.ktal. 
grand  nephews  and  grand  nieces  who  have  survived 
sach  of  them  as  shall  have  died  without  issue. 

Now,  supposing  that  the  words  rested  there,  there 
would  be  no  difficulty  at  all  in  coming  to  the  condu- 
sion  that  the  time  of  vesting  of  the  interests  would  be 
the  death  of  the  life-rentrix,  because  until  that  period 
arrived  it  would  not  be  known  who  were  the  persons 
who  were  the  survivors,  and  who  were  therefore 
entitled  to  share  the  residue. 

But  it  is  said  that  a  different  meaning  must  be 
given  to  this  clause,  in  consequence  of  the  words,  "  if 
any  of  the  said  residuary  legatees  shall  die  without 
leaving  lawful  issue  before  his  or  her  share  vest  in  the 
party  or  parties  so  deceasing,"  and  it  is  contended 
that  tiie  testator,  by  the  use  of  these  words,  is  pointing 
to  a  different  period  fix)m  the  time  of  division,  and 
that  if  he  is  pointing  to  a  different  period,  no  other 
period  can  be  assigned  than  the  time  of  the  death  of 
the  testator.  / 

Now  I  confess  that  those  words  lead  my  mind  in  a 
totally  opposite  direction.  When  a  person  is  making 
a  disposition  of  his  property  to  take  effect  after  his 
death,  it  must  be  taken  that  he  assumes  that  the 
persons,  the  objects  of  his  bounty,  will  survive  liim. 
If  he  contemplates  the  possibility  of  their  dying  in 
his  lifetime,  there  will  be  no  difficulty  in  liis  using  apt 
words  to  describe  his  intention ;  but  I  cannot  conceive 
any  words  less  applicable  to  an  intention  of  that  kind 
than  these  words, "  the  residuary  legatees  dying  before 
his  or  her  share  vest  in  the   party   or  parties  so 


With  respect  to  the  word  "  share,"  perhaps  it  may 
be  said  that  it  may  be  used  popularly  to  describe  the 
interest  which  would  ultimately  vest  in  the  different 
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parties,  but  how  the  words  '*  the  share  veatiug  in  the 
party  or  parties  so  deceaaing  ''  can  apply  to  such  an 
event  happening  in  the  lifetime  of  the  testator,  when 
nothing  whatever  can  vest  in  Ms  lifetime,  I  tliiok  it  is 
very  diflBicult  indeed  to  underetani  Then  if  thfise 
words  cannot"^  be  applicable  to  a  time  during  the  life 
of  the  testator,  we  must  look  to  another  period,  and 
the  only  other  period  to  which  they  can  be  applicable 
is  the  period  when  the  residue  is  to  be  divided, 
namely,  at  the  time  of  the  death  of  the  life-rentrix. 

My  Lords,  for  these  shqrt  reasons  I  have  arrived  a.t 
the  same  conclusion  as  my  noble  and  learned  friends 
and  the  minority  of  the  J  udgt^s  in  the  Court  below, 
and  I  agree  with  my  two  noble  and  learned  Mends 
that  the  Interlocutors  must  be  reversed  (a). 


(a)  See  Judgment  at  the  end  of  the  nejct  caae. 


Gbahame,  WEEBis,  Grmiame,  &  Ward  LAW — 
Loch  &   MACLAURm. 
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JOHN  LAWFORD  YOUNG. Appellant. 

ROBERTSON,  bt  al., Rsspondknts. 

Second  Appeal. 

Survivorship — Qualification  of  the  Condition  si  Institutus 
sine  Liberis  decessertt. — ^It  having  been  decided  by  the 
House  in  the  last  case  that  the  vesting  of  the  shares  did 
not  take  place  till  the  death  of  the  life-rentrix, — it  was 
also  held  bj  the  House,  in  this  Second  Appeal,  that 
although  the  son  of  one  of  the  six  residuary  legatees, 
who  had  predeceased  the  life-rentrix,  was  entitled  to  his 
fatfaer^s  share,  he  was  not  entitled  to  participate  in  thQ 
shares  of  other  residuary  legatees  who  had  predeceased 
the  life-rentrix  without  issue. 

Deference  due  to  settled  Rules.  —  Per  Lord  Cranworth  : 
The  Court  of  ultimaCte  appeal  will  not  easily  overturn  a 
seriea  of  decisions  which  have  long  regulated  the  settle- 
ment and  devolution  of  property  ;  p.  345. 

In  this  case  John  Lawford  Young,  son  of  Thomas 
Toong,  one  of  the  six  residuary  legatees,  named  in 
the  will  of  James  Donaldson  (a),  appealed  against 
the  judgment  of  the  Lord  Ordinary  of  the  16tli 
Februaiy  1859,  and  against  the  Interlocutor  by  the 
Second  Division,  dated  the  20th  July  1860,  in  so  far 
as  by  those  Interlocutors  it  was  "  found  with  regard 
"  to  the  one-sixth  share  given  to  William  MacdougaU, 
''  that  the  same  devolved  on  such  of  the  said  grand 
"  nephews  and  grand  nieces  as  survived  the  life- 
''  rentrix,  equally  amongst  them  ;  but  that  no  right 
"  therein  passed  to  the  children  of  any  of  the  said 
•'  grand  nephews  who  predeceased  the  life-rentrix/' 

Mr.  Anderson  and  Mr.  Mure  contended  that  John 
Lawford  Young  was  not  only  entitled  to  claim  one- 

(a)  See  sufnit,  p.  315. 


ISO. 
Rb.  IIM,  ISik, 
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sixth  of  the  residuary  estate  (which  was  allowed  him}, 
but  that  he  was  also  entitled  to  participate  and  receive 
his  due  proportion  of  William  ilacdougall's  share 
which  proportion  would  have  come  to  Ins  father, 
Thomas  Y^ng,  if  he  had  survived  tlie  life^rentrix. 
This  last  was  the  proposition  which  the  Court  below 
had  negatived,  and  which  gave  rise  to  the  present 
Appeal  The  Lord  Ordinary  Imd  thought  liimself 
bound  by  decisions;  but  it  was  evident  that  tlie 
testator  in  this  case  regarded  the  iaaue  of  the  legatees 
in  the  same  light  as  the  legatees  themselves.  Tlie 
child  was  therefore  entitled  not  only  to  what  was 
directly  given  to  his  father,  but  he  was  also  entitled 
to  the  proportion  of  William  Macdougall's  share^ 
which  woiUd  have  been  his  father's  iu  the  event  of 
his  survivance  of  the  life-rentrix. 

[The  Lord  Chancellor  (a) :  If  Thomas  Young 
did  not  survive  the  life-rentrix,  how  can  the  Appellant 
claim  what  was  given  to  survivors  only  ?] 

According  to  the  older  cases,  whatever  would  hate 
gone  to  the  father  should  go  now  to  the  chili 
Roughead  v.  Rannie  (6).  We  admit  that  certain 
modem  cases,  particularly  that  of  Clettmid  v.  Gray, 
referred  to  by  the  Lord  Ordinary  in  his  Note,  have 
restricted  or  qualified  the  true  principle  (c),  a  prin- 


(a)  Lord  Westbury. 

(b)  Morr.  6403,  "  A  father,  having  granted  a  provision  to  lus 
son,  declared  that  in  case  of  his  djrin^  in  minoritj,  and  wtthcmt 
lawful  children,  he  should  be  succeeded  hy  hh  ulsters,  or  nrdi 
of  them  as  should  then  be  in  life.  The  son  having  dieil  io 
minority,  and  unmarried,  his  nephew  by  a  sister,  who  predeceajei, 
was  found  entitled  to  his  mother's  shaie  by  an  unaminous 
judgment  of  the  Court  of  Session  on  the  1 4  th  FebniEuy  IJM,'* 

(c)  The  following  is  the  language  of  the  Lord  Ordinary  iti  hii 
Note :  There  is  no  difficulty  created  by  the  rlestj nation  bdn^  to 
the  parties,  "  their  heirs  or  assignees."  l%ese  are  hdrs  and 
assignees  after  vesting.  The  phrase  is  only  used  to  indicate  the 
completeness  of  the  vesting,  after  the  appointed  time  has  arrived. 
If   this  view   be    correct,  the    shares    tsf  I'bomas  Young  kq^ 
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ciple,  however,   founded  in   the   Civil  Law,  recom-    Jow  lawpord 

.  .  .  .  Yoowa 

mended  by  its  equity,  and  which  it  is  the  province  RouEtenin^nkt. 
of  this  House,  as  the  great  ultimate  appelLite  juris- 
diction of  the  country,  to  restore. 

The  Bespondents'  counsel  were   not    r^uired   to 
address  the  House. 

The  following  opinions  were  delivered  by  the  Law 
Peers : — 


The  Lord  Chancellor  (a);  Lard  ckameeuor*^ 

My  Lords,  your  Lordships  have  listened  with  great 
attention  to  the  very  clear  argument  which  we  have 
heard  from  the  Counsel  for  the  Appellants,  but  I  think 
your  Lordships  will  agree  with  me  that  upon  the  only 
point  which  is  now  in  controversy  there  is  no  necessity 
to  call  upon  the  Counsel  for  the  Respondents. 

Willjam  Macdougall  did  not  vest  in  these  gentlemen,  and  cannot 
be  dumed  by  their  executors  or  disponees.  The  disposal  of  the 
shtfcs  will,  however,  be  different,  according  to  the  different 
dicumstances  in  each  case  respectively. 

Thomas  Young  left  an  only  child.  The  Lord  Ordinary  is  clear 
that  he  succeeds  in  his  fiftther's  place.  He  does  so  by  the  plain 
implication  of  th«  clause  above  quoted  (sec  $uprhy  p.  315),  which  ob- 
viously, as  the  Lord  Ordinary  thinks,  puts  the  lawful  issue  of  each 
gnnd  nephew  or  grand  niece  in  the  parent's  room.  He  would  have 
dtmesoat  any  rate,  as  the  Lord  Ordinary  conceives,  by  force  of  the 
condition  M  sme  liberis;  to  which  the  clause  only  gives  expression. 
William  Macdougall  left  no  issue.  The  result,  as  the  Lord 
Ordinaiy  considers,  is  to  give  bis  share  to  the  grand  nephews  and 
fCnnd  nieces  who  survived  the  term  of  vesting.  As  the  phrase  is 
*'the  sorvivors  of  my  said  grand  nephews  and  grand  nieces 
equaUy,"  without  mentioning  the  issue  of  predeceasers,  the 
Lord  Ordinary  conceives  such  issue  to  have  no  right  in  the 
diTudon.  It  might  appear,  as  if  on  principle,  the  condition  si  sine 
liberis  shoold  also  apply  to  this  case.  But  the  Court  has  held  that 
tins  condition  (which  must  have  some  limitation)  does  not  apply 
to  extend  to  children  the  benefit  of  survivorship,  when  the 
testator  does  not  mention  issue,  in  cases  which  in  principle  cannot 
be  distinguished  from  the  present. — See  Cleland  against  Gray, 
20th  June  1839,  Session  Cases,  New  Series,  vol.  i.  p.  1031,  and 
cases  there  referred  to. 

(a)  LardWestbnry. 
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^*"*YoOTQ*"  ^y  I^rds,  there  is  a  very  benignant  rule  in  the  law 
RoBBmnoN.BTAu  of  Scotland  originally  derived  from  the  civil  law(a)j 
Lord  ckamceoor**  although  its  application  is  somewhat  different  from 
the  application  which  you  make  of  that  system^  which 
has  this  effect,  that  if  a  legacy  be  given  to  an  individual 
and  he  either  predeceases  the  testator  or  dies  before 
the  period  appointed  for  vesting,  lea\dng  children,  the 
legacy  does  not  lapse,  but  the  children  are  iiubstitute<l 
in  the  place  of  the  legatee. 

The  extent  to  which  that  rule  appeoj^  to  have 
been  carried  and  applied  by  decisions  seems  to  l>e 
thus  limited, — ^that  the  children  are  to  take  all  that  wa.^ 
in  the  parent  at  the  time  of  tlie  death  of  the  parent. 
But  the  contention  that  we  now  have  is,  that  the  rale 
should  be  carried  to  the  extent  of  substituting  tlie 
children  for  the  pai*ent  to  all  intents  and  purposes,  m 
as  to  give  the  child  something  that  the  parent  had 
not  at  his  death,  but  might  have  become  entitled  to 
if  he  had  Uved  till  some  later  period,  or  if  he  had  ful- 
filled some  other  condition  named  in  the  original  gift 
It  appears  to  be  confessed  at  the  bar  that  there  is 
not  only  no  decision  waiTanting  the  extended  apj>li- 
cation  of  the  rule  in  the  manner  which  is  now  con- 
tended for,  but  that  there  has  been  a  long  senee  of 
decisions,  which  we  have  had  cited  here^  extendii% 
for  a  period  of  more  than  thirty  years,  in  which 
Judges  have  refused  to  carry  the  rule  to  the  extent 
to  which  it  is  now  contended  that  in  principle  it  ought 
to  be  carried. 

The  particular  circumstances  of  this  case  may  be 

(a)  A  testator  made  a  gift  to  his  frrandclitld,  to  go  to  tbi 
testator's  son  in  case  the  grandchild  died  undef  age.  The 
g^randchild  died  unjer  age,  but  left  IsBue ;  wbereupoo  P^piuiin 
resolved  {conjeciura pietaH8)th2it  the  condition  failed;  for  thai  tht 
son  was  only  to  take  in  the  event  of  the  graodDhild  dying,  ndt 
only  under  age,  but  also  without  issuer  in  other  wordj,  si  sm 
liberis  decessit.    See  Digest,  35,  i.  102. 
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Yerj  shortly  stated.    There  is  a  gift,  from  and  after   •'*'°\J5JJ®" 

the  expiration  of  a  life-rent,  to  certain  individuals  RoBunoir.rrAL. 

named  as  residnaiy  le^tees.     Then  by  a  codicil  there  Lora  okmeetior^t 

is  an  addition  made  to  the  number  of  those  individuals. 

The  person  added  by  the  codicil  to  the  individuals 

named  as  residuary  legatees  in  the  original  settlement 

WM  a  Mr.  Thomas  Young,  the  father  of  the  present 

Appellant,  so  that  Mr.  Thomas  Young  is,  by  force  of 

the  oodidl,  to  be  regarded  as  if  he  had  been  named 

as  a  legatee  in  the  original  settlement. 

The  decision  which  your  Lordships  have  just  arrived 
at  has  been  to  put  this  construction  upon  the  original 
Settlement,  that  the  period  of  vesting  is  the  period  of 
distribution,   namely,  the  death  of  the  life-rentrix. 
Thomas  Young  did  not  live  until  that  period.    But 
the  operation  of  thq  rule  to  which  I  have  referred 
substitutes  John   Lawford  Young,  the  present  Ap- 
peUant,  for  Thomas  Young  at  the  period  of  his  death. 
Now  the  testator,  tfie  truster,  in  this  settlement,  con- 
templating the  possibility  of  the  death  of  one  of  the 
re^dnary  legatees  before  the  period  of  distribution, 
has  introduced    a   clause   of   conditional  institution 
(what  in  England  would  be  called  an  executory  gift 
over)  that  in  the  event  of  any  one  or  more  of  the 
legatees  dying   without  leaving  lawful  issue  during 
the  life  of  the  life-rentrix  (for  so  we  must  now  take  it), 
the  share  of  the  individual  or  individuals  so  dying 
Aall  go  to  the  survivor  or  survivors.     And  the  con- 
tention now  is,  that  although  Thomas  Young  is  not  to 
^  numbered  among  those  survivors,  yet  that  in  point 
of  &ct  the  effect  of  the  rule  in  question  is  to  substitute 
ihe  child  of  Thomas  Young  to  such  an  extent  as  to 
niake  him  come  within  the  description  and  class  of 
smrivor,  though  actually  and  truly  his  &ther  was  not 
a  survivor. 
It  is  very  difficult  to  understand  upon  what  prin- 
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^"""youjUL'^***  ciple  .or  by  force  of  wliat  Bpeeies  of  argument  such 
RoBERwoif.FTAu  a  constructioii  could  be  put  upon  these  words  creating 
Lord  Chancellor**  the  Conditional  institution.     Whoever   cliunis^  under 

opinion, 

and  by  virtue  of  that  conditional  iiiatitution  must 
claim  in  the  character  of  being  a  person  living  at  & 
particular  time.  The  words  -'survivoi-a  ur  sunivor'' 
refer  to  individuals  here  named.  W^  wiU  take 
Thomas  Young  as  being  put  by  the  codicil  in  the  same 
position  as  the  individuals  named  in  the  will*  The 
word  "survivor,"  therefore,  will  be  a  description  of 
such  of  the  six  individuals  so  named  as  were  living  at 
a  particular  time.  And  the  tffect  is  precisely  tbe 
same  as  if,  instead  of  the  word  ''  survivor,"  you  were 
to  take  the  names  of  the  individuals  living  at  thftt 
particular  time,  and  read  those  names  in  the  settle- 
ment in  lieu  of  the  word  *'  sunivors/*  If  that  bad 
been  so  done,  Thomas  Young,  the  father,  would  not 
have  been  entitled.  And  I  think  it  is  impoagible  to 
hold  that  any  principle  of  surrogation  or  substitution 
would  give  to  the  child  that  wluch  the  father  l>y 
no  possibility  could  have  taken.  The  very  principle 
of  surrogation  is  merely  to  place  the  child  in  tiat? 
room  of  the  father ;  but  it  would  be  contrary  to  all 
principle  to  make  the  surrogation  extend  to  give  tii 
the  child  a  right  which  the  i'ather  by  no  possibility 
could  have. 

But,  my  Lords,  it  is  needless  to  argue  this  matter 
further  on  principle,  or  to  reovson  as  to  what  ought  U> 
have  been  the  true  operation  and  extent  of  the  rde, 
because,  when  your  Lordships  find  a  rule,  the  intro* 
duction  of  which  is  due  entirely  to  decision^  and  tlie 
mode  of  interpreting  which  has  been  regulated  aail 
determined  wholly  by  decisions,  it  is  impossible  to 
hold  that  there  is  any  principle  of  law  that  would 
warrant  the  use  of  that  particular  rule  beyond  tlie 
extent  to  which  it  has  hitherto  been  recognised    It 
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would  be,  I  think,  contrary  to  the  rules  which  have  ^**™yj;jjr**" 
most  reasonably  and  wisely  regulated  the  interposition  roubtsoiiIr'au 
of  a  Court  of  Appeal,  if  your  Lordships,  disregarding  ^^^p^JJSJJ*^** 
this  long  series  of  cases  which  have  determined  the 
manner  and  extent  of  the  application  of  the  principle, 
were  now  to  declare  that  the  principle  had  been  hitherto 
misunderstood,  and  that  it  ought  to  have  been  applied 
and  extended  in  a  different  manner,  and  that  there- 
fore the  series  of  cases  in  which  its  application  has 
been  limited  are  so  many  instances  in  which  injustice 
has  been  done.  I  cannot  advise  your  Lordships  to 
recognize  this  rule  as  capable  of  being  properly 
applied  in  a  manner  so  different  from  that  in  which 
hitherto  it  has  been  applied,  and  I  should  therefore 
humbly  advise  your  Lordships  to  confirm  the  Inter- 
locutor to  the  extent  of  declaring  that  it  is  impossible 
to  cany  the  principle  so  far  as  to  give  to  John 
Lawford  Young,  on  the  rule  of  substitution,  an 
interest  which  never  vested  in  the  father,  and  which 
the  father  by  no  possibility  could  have  taken  unless 
the  fiither  had  fulfilled  the  condition  which  he  did  not 
fiilfiL 

The  effect  of  the  whole  argument  which  we  have 
heard  upon  these  two  Appeals  therefore  may  be  thus 
expressed.  The  former  declaration  which  your  Lord- 
ships pronounced  in  the  last  case  would  have  the 
effect  of  holding  that  one  share  only,  namely,  the 
5hare  of  Hacdougall,  became  distributed  under  the 
clause  of  conditional  institution.  There  is  involved  in 
that  declaration  the  conclusion  of  one  of  the  points  of 
the  present  Appeal,  namely,  that  the  share  which 
Thomas  Toung  would  have  taken,  if  Thomas  Young 
had  survived  the  life-rentrix,  belongs  to  his  only 
child,  the  present  Appellant,  John  Lawford  Young. 
The  result  will  be  that  in  the  present  Appeal  it  will  be 
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joBK  LAwromo  light  to  declare,  that  John  Lawford  Youngs  as  suhsti- 
RoBOTsow.rrAL.  *^^»  ^^  entitled  to  the  share*  that  was  originally  given 
Lord  aiZuseUor'i  to  his  father,  Thomas  Young,  but  to  declare  that  the 
sixth  share  of  Macdougall  belongs,  under  and  by  fom 
of  the  words  contained  in  the  original  settlement,  to 
those  of  the  grand  nephews  and  grand  nieces  who 
were  living  at  the  time  of  the  death  of  the  life-reBtrix, 
Therefore  John  Lawford  Young  will  be  held  entitled 
to  the  original  sixth  share,  but  he  will  not  be  held 
entitled  to  any  portion  of  or  participation  in  the  share 
of  Macdougall.  The  share  of  Macdougall,  therefore, 
will  be  divisible  into  four  part^  instead  of  being 
divisible  into  five  parts,  as  contended  for  by  the 
Appellants.  These  declarations,  with  the  consequent 
reversal  of  so  much  of  the  Interlocutors  of  the  Court 
below  as  is  at  variance  with  these  declarations,  will 
constitute  the  final  order  which  I  humbly  advise  your 
Lordships  to  make  in  these  two  Appeals. 


Lord  Cranufortk'i 
opitUom, 


Lord  Cranworth  : 

My  Lords,  in  the  courae  of  Mr.  Anderson's  ahle 
address  to  your  Lordships  in  this  second  Appeal,  he 
observed  that  it  was  one  of  the  important  duties  of  a 
Court  of  Appeal  to  set  right  and  correct  errors  thM 
might  have  crept  in  in  the  lapse  of  ages  in  the  admi- 
nistration of  justice  in  the  inferior  Courts,  to  do  that 
which  those  Courts  probably  propHo  vigore  would 
feel  themselves  incompetent  to  do.  In  that  obsterra- 
tion  your  Lordships  I  am  sure  most  ftdly  conctir. 
Mr.  ATiderson  referred  to  one  or  two  instances  ic 
which  a  few  years  since  this  House  acted  upon  that 
rule.  He  cited  th^  case  of  Miliar  v.  Simtll  (a),  and  I 
think  another  case,  in  which  yom-  Lordships  set  right 


(a)  Sicprd,  voL  i.  p.  345, 
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viiat  you  considered  to  be  a  vicioiis  principle  of  ''**™youSo**" 
interpretation  of  covenants  and  other  matters  into  RoBnnoN.BTAk 
which  the  Courts  of  Scotland  had  in  the  lapse  of  ages  ^''^^S!S!^** 
Men. 

But,  my  Lords,  coupled  with  that  duty  thei'e  is 
another  duty  incumbent  on  all  Courts,  and  pre-emi- 
neotly  upon  a  Conrt  of  ultimate  Appeal^  and  which 
has  been  invariably  observed^  namely,  that  as  regards 
those  rules  which  regulate  the  settlement  and  devo- 
lution of  property,  those  Courts  which  have  to 
interpret  instruments  and  acts  of  parties  must  take 
care  to  be  very  guarded  agains£  letting  any  supposed 
notion  as  to  the  inaccuracy  of  any  rule  which  has  in 
&ct  been  acted  upon,  induce  them  to  alter  it  so  as  to 
endanger  the  security  of  property  and  of  titles. 

Now,  my  Lords,  if  that  principle  is  ever  to  be  acted 
npon,  I  think  your  Lordships  would  be  acting  most 
nnwisely  if  you  were  not  to  adopt  the  course  that 
my  noble  and  learned  friend  has  suggested  in  a 
case  in  which  the  question  is  as  to  a  principle,  as  his 
Lordship  has  observed,  of  what  we  should  here  call 
Jadge-made  law,  and  which  has  been  carried  by 
dedsionfi  to  a  certain  point  (rightly  I  suppose),  but 
which  the  Courts  have  refused  to  extend  beyond  that 
point  K  your  Lordships  were  to  be  the  Court  to 
interfere  and  to  say  you  ought  to  have  gone  further 
than  you  have  gone,  that  I  consider  would  be  a  pre- 
cedent of  a  most  dangerous  character. 

My  Lords,  the  only  further  observation  that  I 
vonldmake  is  this,  that  it  was  pressed^  I  think  by 
Kr.  Avderaorij  and  certainly  by  Mr.  Mwir,  that  in 
tbe  cases  upon  this  subject  there  has  not  been  a  perfect 
toiformity  of  opinion  amongst  the  Judges,  but  that 
jDe  of  them  at  least.  Lord  Macke7izie  (I  think  there 
to  one  other),  expressed  his  extreme  reluctance  in 
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John  Lawford 

YOUNO 

». 

R0BBKTION,BTAL. 

Lor4  Cranworth*$ 
opinion. 


hvH  CMmtfioir€t 
opinion. 


adhering  to  the  rule  which  your  Lordships  are  now 
called  upon  to  sanction,  but  that  !xe  did  so  because  he 
felt  bound  by  the  current  of  precedents.  My  LotAh, 
I  think  that  that,  so  far  from  detracting  from  the 
weight  of  the  decisions  that  we  are  now  called  upoa 
to  affirm,  most  materially  adds  to  it;  because  that 
very  learned  Judge,  looking  at  the  question  in  the 
abstract,  said  I  think  it  ought  to  have  been  decided 
otiierwise,  but  the  habit  has  been  m  long  and  invete- 
rate of  deciding  according  to  a  particular  course  that 
I  shrink  from  doing  otherwise  than  affirming.  My 
Lords,  I  have  only  fm*ther  to  say  that  upon  these 
grounds  I  entirely  concur  in  the  course  that  my  nolle 
and  learned  friend  has  proposed,  both  as  to  the  sub- 
stance and  as  to  the  form  of  the  order. 

Lord  Chelmsford  : 

My  Lords,  it  is  unnecessary  for  me  to  add  anythbg 
to  what  has  fallen  from  my  noble  and  learned  friends, 
but  that  I  entirely  agree  with  them. 

The  Lord  Chancellor  :  The  declaration  will  be  :— 
"  Declare  that  such  of  the  residuary  legatees  named 
in  the  settlement  and  codicils  aa  died  during  the  life- 
time of  the  life-rentrix  without  lea^nng  lawful  issue 
took  no  share  in  the  residuary  estate  of  the  truster. 
And  declare  that  the  share  of  William  Macdougall, 
being  part  of  the  fund,  is,  in  the  events  that  have 
happened,  according  to  the  true  constniction  of  the 
settlement  and  codicils,  divisible  into  three  eqtml 
parts  among  the  grand  nephew  and  grand  nieces 
named  in  the  will  who  were  living  at  the  death  o4 
the  life-rentrix,  according  to  their  respective  righto 
and  interests  under  the  settlement  find  CH>dicil3.  WiUi 
the  consent  of  both  parties,  the  costs  in  the  two 
Appeals  to  be  paid  out  of  the  fund  in  viedioJ' 
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Judgment  (a). 

It  b  Declared,  That  such  of  the  reuduary  legatees  as  died 
dming  the  lifetiiiie  of  the  life-rentrix,  without  leaving  lawful  issue^ 
tike  no  share  in  the  residuary  estate  of  the  truster. 

And  whereas  Counsel  for  the  Appellants  in  the  last-mentioned 
kppet^  of  Young  and  another  against  Robertson  and  others  were 
heud  upon  a  further  point  involved  in  the  said  last-mentioned 
Appeal,  to  which  the  Respondents'  Counsel  were  not  called  upon 
to  reply;  and  the  Counsel  being  withdrawn^  and  due  consideration 
had  of  what  was  offered  for  the  Appellants  : 

It  is  Declared,  That  the  Appellant,  John  Lawford  Young, 
being  the  only  lawful  child  of  the  hite  Migor  Thomas  Young, 
in  the  proceedings  mentioned,  takes  one-sixtii  part  of  the  said 
leadnaiy  estate  of  the  said  truster.  And  it  is  farther  Declared, 
Hist  the  share  of  the  said  William  Macdougall,  being  part  of  the 
fund  m  the  proceedings  mentioned,  is,  in  the  events  which  have 
happened,  divisible  into  three  equal  parts  among  the  grand  nephew 
and  two  grand  nieces  of  the  said  truster,  who  were  living  at  the 
death  of  the  said  life-rentrix. 

And  it  is  Ordered  and  Adjudged,  That  so  much  of  the  said 
Interiocators  complained  of  in  the  sud  Appeals  as  is  inconsistent 
vith  the  said  declarations  be,  and  the  same  is,  hereby  reversed. 
And  it  is  farther  Ordered,  That  upon  the  application  and  with  the 
oonsent  ci  the  said  Appellants,  and  such  of  the  Re^)ondents  as 
have  answered  these  Appeals,  the  costs  incurred  by  all  such  parties 
in  these  Appeals  be  paid  out  of  the  fund  in  medio.  And  it  is  also 
further  Ordered,  That  the  cause  be  remitted  back  to  the  Court  of 
Seeeum  in  Scotland,  to  do  therein  as  shall  be  just  and  consistent 
with  these  declarations  and  this  Judgment. 

Maitland  &  Obaham — Grahahe,  Weems, 
Grahahe,  &  Wardlaw — Loch  &  Maclaurin. 

(a)  Both  in  this  and  in  the  preceding  Appeal. 


John  Lawfobd 
Yomro 

V. 
ROBBm02f,STAL. 


AA 
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186S. 
ifordkfiM. 


Lonf  CkaneeOor't 
opinion. 


WAUCHOPE,  OP  NIDDRIE  MARISCHALL,  Appkllakt. 
NORTH  BRITISH  RAILWAY  CUMPANV,     Respondbms- 

First  Appeal, 

Refusal  to  conjoin  Actions — Appeal, — An  InterlocutOT  wis 
pronounced  by  the  Court  below,  refusing  to  conjoin  cer- 
tain actions.  Held^  hy  tbe  House,  that  tb€  refusal  in- 
volved a  question  of  mere  practice  arising  in  the  courie 
of  procedure,  upon  which  tbe  Court  below  bad  e:terci*ed 
a  judicial  discretion,  not  properly  reviewable  by  the 
House  of  Lords  on  appeal. 

The  House,  ex  proprio  maiu,  deeiined  to  go  into  the  case^ 
even  although  the  Court  below  had  granted  leave  to 
appeal 

Per  the  Lord  Chancellor  (6):  This  la  one  of  those  tnatterB  in 
which  faith  ought  to  be  given  to  tbe  judicial  diacretioa 
of  the  Court  below  ;  p.  350, 

The  Solidtor-JSeneral  (a)  and  'Kr,  RoU  appeared  for 
Mr.  Wauchope. 

Mr.  Anderson  and  Sir  Hugh  Caima  for  tbe  Com- 
pany. 

The  sole  question  w!iicb  decided  the  fate  of  this 
Appeal  cannot  be  more  distinctly  and  suecinctly  stated 
than  by  the  following  judicial  expoBition  : — 

The  Lord  Chanckllor  : 

An  action  was  brought  by  Jfr.  Wauchope  in  the 
month  of  October  1848  against  the  North  British 
Eailway  Company  for  an  account  of  certain  tonnage 
duties  incurred  in  respect  of  traffic  over  the  railway 
which  was  partly  con'^trncted  on  the  estate  of  the 
Appellant ;  and  the  conclusions  of  the  sunimotis  wer^ 
that  an  account  might  be  taken  not  only  of  monies 
then  due  from  the  Company,  but  also  of  monies  that 
might  become  due  in  respect  of  traffic  carried  on  "  in 

(a)  Sur  Roundell  Palmer.  {h)  Lord  Westbuiy. 
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time  coming;*   a  form  of  expression,  which,  though      wacchows 
technical,  is  nevertheless  I  think  perfectly  distinct,    ^rSStat  cS!" 
implying  that  it  was  an  acooant  to  be  earned  on  for  a  Lord  ai^tior'i 

*  optnioH, 

fatme  time.  Accordingly  this  interpretation  of  the 
meaning  of  the  summons  is  adopted  in  all  the  orders 
and  in  all  the  proceedings  tuider  the  orders  until  the 
month  of  January  1859  ;  and  then  an  objection  was 
intimated  for  the  fiist  time  by  the  Railway  Company^ 
the  Defenders  in  that  .action,  that  the  account  could 
not  be  taken  beyond  the  date  of  the  summons,  namely, 
the  12th  of  October  1848.  No  judicial  determination 
has  been  given  upon  that  point,  and  nothing  that  will 
now  be  said  in  this  House  must  be  considered  as  in 
any  manner  a£fecting  the  judicial  determination  of 
that  question.  But  the  present  Appellant,  Mr. 
Wanchope,  instead  of  submitting  that  objection  to  the 
Court  for  judicial  determination,  brought  a  supple- 
mentary action  (a),  which  proceeds  upon  the  hypo- 
thesis that  the  accounts  could  not  be  carried  on 
beyond  the  12th  of  October  1848  (6),  and  it  seeks  to 
continue  that  account. 

To  the  second  action  thus  instituted  the  Defenders, 
the  Bailway  Company,  put  in  several  pleas,  and 
before  any  judicial  determination  was  come  to  upon 
their  defences  an  application  was  made  by  the  Appel- 
lant, Mr.  Wauchope,  to  conjoin  the  two  actions.  The 
effect  of  that,  I  apprehend,  would  be  to  make  the 
matter,  which  was  res  judiccUa  in  the  first  action, 
become  also  res  judiooUa  in  the  second  actioiL  That 
appUcation  for  the  conjunction  of  the  two  actions  was 
opposed  by  the  Railway  Company;  and  the  Lord 
Ordmary  was  of  opinion  that  the  conjunction  ought 
not  to  be  made,  inasmuch  as  he  was  told  by  the 
Defenders  that  it  would  prejudice  their  defence,  and 

(a)  The  smmnons  in  this  second  action  was  dated  and  signeted 
the  2Dd  Febniaiy  1859. 
(5)  The  date  of  the  first  siunmons. 

A  A  2 
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Wauchopb 


NoiTH  BunsH 
Railway  Co. 


opinion. 


that  the  time  had  not  arrived  for  deciding  upon  tbat 
defence.  It  was  therefore  an  interlocutory  proceediDg 
^^^^tSSi!^*  in  the  course  of  the  cause,  and  one  npoG  which  the 
discretion  of  the  Court  was  above  all  to  be  exercised ; 
it  was  a  matter  of  practice  and  prcxiedure  entirely 
depending  upon  the  judicial  discretion  of  the  Court. 
The  Lord  Ordinary  exerciBed  that  discretion  by 
refusing  that  application,  being  apprehensive  that  he 
might,  by  acceding  to  the  ap]>li<^tionj  prejudice  the 
merits  of  the  cause.  I  think  tliat  was  a  wise  and 
prudent  exercise  of  that  judicial  diacretion.  The 
Inner  House  concurred  with  the  Lm*d  Ordinary/  in 
that  view  of  the  subject ;  but  the  Appellant  was 
desirous  to  bring  that  Interlocutor  by  way  of  Apjje^ 
before  your  Lordships,  and  he  made  an  application  for 
leaVe  to  do  so  ;  and  in  consequence  of  the  consent  of 
his  antagonist,  who  desired  for  some  purpose  of  his 
own  to  give  facility  to  the  application  of  the  present 
Appellant,  the  Court  of  Session  made  an  Interlocator, 
giving  leave  to  the  Appellant  to  appeal ;  but  that  left 
the  question  to  be  determined  upon  the  Appeal  pre- 
cisely where  it  was. 

It  is  for  your  Lordships,  notwithstanding  that  leave, 
still  to  exercise  your  judgment  whether  it  was  or  was 
not  a  sufficient  answer  to  the  application,  or  whether 
it  be  a  matter  proper  to  be  brought  by  way  of  Appeal 
before  this  House,  seeing  that  it  was  one  entirely  of 
judicial  discretion,  it  being  a  matter  arising  in  the 
course  of  procedure. 

I  must  humbly  submit  to  your  Lordships  that  the 
Lord  Ordinary  was  decidedly  right ;  but  whether  he 
was  right  or  whether  he  was  wrong,  it  is  one  of  those 
matters  in  which  fidth  ought  to  be  given  entire!/  to 
the  judicial  discretion  of  the  Court,  and  no  encourage- 
ment ought  to  be  given  to  bringing  these  matters, 
which  are  easily  determined  Ijy  the  exercise  of  that 
judicial  discretion,  as  matters  of  Appeal  before  your 


CASES  IN  THE  HOUSE  OF  LOBDS.  351 

Lordships.    It  is  upon  the  latter  ground,  namely,  that      waucbow 
this  is  not  strictly  and  properly  a  matter  that  ought     r^at  co^ 
to.  be  made  the  subject  of  Appeial,  although  technically  Lordj^kaneotor's 
there  has  been  power  granted  to  bring  the  matter  by 
way  of  Appeal  before  your  Lordships,  that  I  advise  your 
Lordships  to  dismiss  the  Appeal     Whether  you  shall 
dismiss  it  with  costs  or  not,  it  will  be  for  your  Lord- 
ships to  consider,  seeing  that  both  parties  must  be 
resided  as  concurrent  in  the  desire  to  bring  this 
matter  before  the  House. 

Lord  C&ANWOBTH :  ^*^9!:?sr^'* 

My  Lords,  the  only  observation  I  shall  make  in 
addition  to  what  my  noble  and  learned  fidend  has  said 
is  this,  that  I  would  suggest  to  my  noble  and .  learned 
fiiend  that  perhaps  it  would  be  better  to  suspend  the 
final  drawing  up  of  this  order  till  to-morrow,  when 
we  shall  have  heard  the  argument  upon  the  other 
Appeal  (a),  and  we  shall  then  be  better  able  to  dispose 
of  the  qutdstion  of  costs. 

Lord  ChELMSFOBD  :  Jonf  Oefag^w^* 

Jiy  Lords,  I  entirely  concur. 

The  LoED  Chancellor  :  Let  the  drawing  up  of 
the  order  be  suspended  till  the  hearing  of  the  other 
Appeal  All  that  the  House  has  decided  at  present 
is  that  the  Appeal  from  the  Interlocutor  refusing  to 
conjoin  the  two  actions  must  be  dismissed ;  and  the 
order  that  will  be  made  upon  it  will  be  an  integral 
part  of  one  order  to  be  made  on  both  Appeals  (a). 

Loch  &  Maclaxjbin — Dobie. 

(a)  See  the  next  case. 
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NORTH  BRITISH  RAILWAY  COMPANY,      Appellawts, 
WAUCHOPE,  OF  NIDDRIE  MARISCHALL,   Reipondrjjt. 

Second  Appeal* 

Concerted  AppetU. — ^Ati  appe&l  by  concert^  in  the  face  of  a 
statutory  exclusion  (a),  will  not  be  allowed  by  the  House, 

Effect  of  Leave  to  appruL — The  fact  that  the  Court  below 
has  given  leave  to  appeal  will  not  make  the  Appeal  com- 
petent where  it  \b  excluded  by  Stattite, 

Mr.  Anderson  and  Sir  Hu^h  Cainu  were  of  Counfiel 
for  the  Company. 

The  SolicitoT-Qcnm-al  (&)  and  Mr,  Roll  for  Mr. 
Waucbope. 

The  point  upon  which  this  Appeal  was  disposed  of 
arose  out  of  the  de€i3iou  in  the  immediately  preeediiig 
case  between  the  mime  parties. 

The  refusal  of  the  Court  below  to  conjoin  the  two 
actions  having  been  affirmed  by  the  House^  the  causes 
continued  separate.  An  Appeal  in  the  first  action 
was  beyond  the  time  prescribed  by  the  6  Geo*  4. 
c.  120. ;  and  was  not  rendered  competent  by  the  special 
proviso  contained  in  the  Idth  section  of  tlie  48  Geo.  3. 
al61.(c)  "w.-  . 

(a)  6  Geo.  4.  c.  120,  s,  2b.  (b)  Sir  Roundell  Pahner, 

(c)  The  15th  section  of  the  4B  Geo.  3.  c.  151.  enacts  :— "Th»t 
hereafter  no  appeal  to  the  Houae  of  Lorda  shall  be  allowed  ftom 
interlocutory  jud|^ents ;  but  such  appeals  thall  be  allt^ved  ontr 
from  judgments  or  decrees  on  the  ivholc  merits  of  the  cause, 
except  with  the  leave  of  the  dUnsion  of  the  judges  pronouncing' 
such  interlocutory  judgments,  or  except  in  cases  where  there  is  » 
•difiPerence  of  opinion  among  the  judges  of  the  said  dividon;  nor 
shall  any  appeal  to  the  House  of  T.ords  he  allowed  from  interiocu- 
tors  or  decrees  of  Lords  Ordinary  which  ho\'e  not  been  reviewed 
by  the  judges  sitting  in  the  division  to  which  such  Lorda  OrdinaiT' 
belong;  provided  thai  wht}i  a  jmigment  or  rftfcrw  is  appefiUd  fromt 
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The  objeetion  was  taken  by  the  House  iiaeJf, ibpngh    ^sSSmcS^ 
waived  by  tbe  Bedpondenti^  aad  though  the  Court      WAraon. 
belov  had  granted  leave  to  appeal 

The  LoBD  Chancellor  (a) :  Lord  chamM^t 

I  undeiBtand  the  matter  thus;-^It  was  agreed 
between  both  parties  that  for  the  purpose  of  a  fuU 
and  ample,  di WToasito,  tbe  ^peal  presented  from  the 
Interlocutors  pronounced  in  the  second  action  should 
open  the  door  to  the  North  British  Bailway  Company 
to  bring  before  this  House  the  Interlocutors  pronounced 
in  the  first  action.  But  the  second  action  was  not 
conjoined  with  the  ^rst/nothat  the  suits  continued 
separate  and  distinct. 

An  application  was  indeed  made  for  leave  to  appeal 
on  a  statement  that  all  the  orders  were  interlocutory 
jndgmentSy  and  therefore  appealable  by  leave  of  the 
CourL  The  representation  was  not  correct  The  leave 
was  of  no  avail,  because  the  time  for  appealing  in 
the  first  action  had  been  allowed  to  expire. 

Tbe  other  side  agreed  to  make  no  objection,  so  that 
tbe  Appeal  in  the  first  action,  which  was  too  late,  was 
to  be  tacked  on  to  the  Appeal  in  the  second,  which 
was  in  time.    This  cannot  be  allowed. 

There  has  has  been  an  understanding  here  to  which 
the  House  can  be  no  party. 

You  come  up  by  common  consent  to  get  a  matter 
discnased  before  the  House,  which  the  House  is  not 
competent  to  entertain.  Now,  you  may  take  either 
course  which  you  like,—- either  that  of  having  the 
Appeals  dismissed  without  prejudice,— or,  in  case  you 


U  AaU  be  eompeteni  to  either  party  to  appeal  to  the  House  of  Lords 
from  aU  or  amy  of  the  mterloeutors  that  may  have  been  pronounced 
w  the  cause,  so  that  the  whole,  so  far  as  it  is  necessary,  may  be 
brtmght  under  the  retfiew  of  the  House  of  Lords.'* 
(«)  Lord  Westbuiy. 
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Lord  CkametOor*» 


are  apprehensiye  that  that  form  of  order  will  involve 
any  difficulty  or  embaiiaaeanent  in  the  Court  below, 
then  if  you  agree  together  I  dare  say  the  House  will 
consent  that  both  Appeals  be  withdrawn. 

The  ScUcUor-^fmerdl  T  I  think  after  what  hM 
passed,  with  your  Lordships*  permission,  I  will  elect 
that  the  Appeals  be  all  dismissed  without  costs  and 
without  prejudice. 

Adjfwdged  acoordmgVy^ 

DoBns— Loch  &  Maclaubik. 
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mEABERDEEN  ARCTIC  COMPANY,     Appellants. 
SCTTEB,  XT  AL., Rbspondbnts  (a). 

Whale  Fishery  Eules — **  Fcui  and  loose  " — Harpoon  and  im. 

Lme  Fishing  distinguished  from  Drog  Fishing,  —  By    '     •"<'>^ 
the  general  castom  of  the  Greenland  whale  fisheriea,  a 
whale  does  not  become  appropriated  hj  merely  being" 
harpooned ;  it  is  neoesaary  that  the  line  should  remain 
attached  to  the  boat.    The  whale  is  then  a  ''  fast "  fish. 

If  tile  line  gets  detached  the  whale  becomes  a  **  loose  "  fish, 
and  is  consequently  the  lawful  prey  of  any  one  who 
eaptores  and  secures  it* 

fidd  by  the  House  (reversing  the  decision  of  the  Court  of 
Session),  that  the  general  custom  of  the  Greenland  whale 
fisheries  was  applicable  to  the  case  of  a  whale  taken  in 
the  special  locality  of  Cumberland  Inlet  Held  (also 
reversing  the  decree  of  the  Court  below),  that  the  Scotch 
law  of  ^*  occupancy  "  had  no  application. 

Advantages  of  a  general  Rule. — ^The  establishment  and 
acceptance  of  a  general  rule  prevent  disputes  and  colli* 
sions  between  the  iftshers  of  rival  nations  resorting  to 
the  Greenland  seas  for  whales.  See  remarks  by  Lord 
Chehnsford,  tn/ra;  p.  3G9. 

On  the  13th  October  1856,  in  Cumberland  Inlet, 
an  Esquimaux  fisher  named  Bullygar  employed  by 
the  Respondents,  owners  of  the  ship  "  Clara  "  of  Peter- 
head, harptooned  a  whale  ; — letting  go  the  line  with  an 
inflated  sealskin  attached  to  it.  The  wonnded  animal 
dived  instantly,  and  reappeared  at  a  distance  of  some 
miles;  but,  before  the  ''Clara''  could  come  up,  the 
m^  of  another  vessel,  the  "Alibi'*  of  Aberdeen,  be- 
longing to  the  Appellants,  harpooned  and  secured  it. 

Under  these  Gircomstances  the  sole  question  was 
<me  of  property,  namely,  who  became  entitled  to  the 
whale, — ^the  owners  of  the  ''  Clara^''  or  the  owners  of 
tte'*  Alibi?" 

(a)  This  case  is  folly  reported,  23  Seo.  Scr.  470, 
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.SUTTKB,  ST  AL. 


The  owners  of  the  "  Clara"  brought  their  action  in 
the  Court  of  Session  against  the  owners  of  the  '^  Alibi " 
for  pajrment  of  1,2002.  /'  in  name  of  compensation  and 
damages/'  which  they  attributed  to  this,  as  they 
alleged,  illegal  seizure  and  subsequent  retention  of  the 
whale.  Insisting  in  this  action,  the  owners  of  the 
"  Clara^'*  by  their  pleas  in  law,  maintained  that  the 
whale  had  become  their  property  from  the  moment  it 
was  first  struck. 

The  owners  of  the  "  Alibi,"  on  the  other  hand,  hy 
their  defence  and  pleas  in  law^  relied  on  the  general 
laws  of  whale  fishing  in  the  •Greenland  seajs,  which 
give  the  property  not  to  the  first  harpooner  of  the 
whale,  but  to  the  owners  of  the  boat  which  finally 
secures  it. 

The  iord  Ordinary  fa)  decided  in  favour  of  the  ulti- 
mate captors,  in  other  words  in  favour  of  the  '*  Alibi;'' 
but  the  First  Division  of  the  Court  of  Session,  od 
the  8th  February  1861,  altered  the  Lord  Ordinarjjs 
Interlocutor,  and  gave  judgment  in  fitvour  of  the 
first  harpooner,  that  is  to  say,  in  &voiir  of  the 
*'  Qara." 

Against  this  judgment  the  owners  of  the  ^' Alibi" 
appealed  to  the  House,  and  were  represented  at  the 
bar  by  the  Solidtor-Oeneral  (6)  and  Mr.  Monro, 
who  cited  Scoresby's  Arctic  Regions  (c),  Addmn  v. 
Rov)e  (d),  and  Fenni/ng  v.  OrenviUe  (e). 

(a)  Lord  Kinloch.  (b)  Sir  RoundeU  Palmer. 

(c)  Edit.  1820,  p.  518.  (d)  3  Paton,  334. 

■  (e)  1  Taunton,  241.  In  this  case  it  was  held  that  hy  the  cnitom 
of  the  Greenland  whale  fishery,  unless  he  who  fir^t  strikes  &&b 
continues  his  dominion  until  he  has  reduced  it  into  posse^oo* 
any  other  person  who  kills  it  acquires  the  entire  property.  In  th« 
same  case  it  was  affirmed  that  where  the  general  consent  of  the 
persons  engaged  in  a  trade  has  established  certain  nile^  fortk 
<M)nduct  of  that  trade,  it  is  not  competent  for  any  number  d 
individuals  to  promulgate  a  contrary  regulation  ^  and  thoiiffh 
they  may  agree  among  themselves  to  adopt  new  rules,  they  am^ 
thereby  deprive  one  who  has  not  assented  to  their  compact  of  ^^ 
benefit  of  the  old  rules. 
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Aicno  CoHTAsr 


Sir  Hugh  GcAms  and  Mr.  John  Skdtoti  appeared 
for  the  Sespondeiits. 

On  the  motion  for  judgment,  the  following  opinions 
ireie  expressed  by  the  Law  Peers  : — 

The  LoBD  Chancellor  (a) :  Lord  ckameeoor'B 

My  Lords,  in  this  Appeal  a  question  has  been  raised 
and  argued,  both  in  the  Court  below  and  in  this 
House,  at  a  degree  of  length  very  disproportionate 
eiUier  to  the  value  of  the  subject  or  to  the  diflSculty 
of  the  question. 

There  has  prevailed  in  the  northern  whale  fishery 
fi^r  a  oonaiderable  period  of  time,  probably  ever  since 
the  time  when  these  fisheries  came  into  the  possession 
of  this  country,  a  rule  with  regard  to  the  property  in 
whales  that  are  harpooned  and  captured,  which  rule 
has  received  the  technical  denomination  of  ^*  fast  and 
loose''  among  the  parties  engaged  in  the  fishery,  and 
has  become  the  subject  of  various  decisions  in  English 
Conrts  of  justice.  The  object  of  the  rule  was  to  pre- 
vent disputes  and  quarrels  among  persons  engaged  in 
the  capture  of  whales.  The  rule  is  that  the  person 
who  first  harpoons  a  fish  and  retains  his  hold  of  that 
fish  imtil  it  is  finally  captured,  is  to  be  regarded  as 
the  proprietor  of  the  fish,  although  the  actual  capture 
and  killing  of  the  whale,  may  be  accomplished  by  the 
assistance  of  other  persona 

But  the  rule  also  involves  this  condition,  that  if  the 
fish,  after  it  has  been  harpooned,  breaks  away  firom 
the  person  who  first  harpoons  it,  or  if  the  fish  is  subse- 
quently abandoned,  that  fish,  though  dying  in  conse- 
qn^ioe  of  the  wound  originally  inflicted  by  the 
harpoon,  is  a  "  loose  "  fish,  and  becomes  the  property 
of  the  person  who  first  finds  it  and  takes  possession  of 

(a)  Lord  Weatbuiy. 
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sSSSwcSSJSt  ^**  ^*y»  *^  ®^^^  ®'^  extent  has  the  rule  been  carried, 
somBTsT  Au  that  supposing  a  whale  or  any  number  of  whales  to 
Xgrrf^^^^tor '«  be  killed,  and  the  captors  of  those  whales  are  driven 
by  stress  of  weather  to  abandon  them,  and  to  moor 
them  to  the  ice,  or  (as  the  evidence  here  goes)  even  to 
the  land^  if  another  ship  which  has  had  no  part  in  the 
capture,  comes  up  and  finds  the  whales  in  that  position, 
that  other  ship's  party  may  take  possession  of  them, 
and  appropriate  them  as  the  captors. 

The  area  of  the  fishing  grounds  in  the  northern  seafi, 
has  of  course  varied  from  time  to  time  with  the  progress 
of  the  Arctic  discoveries,  and  according  as  the  whales 
disturbed  by  being  pursued  in  one  particular  part  of 
the  sea  have  abandoned  that  portion  of  the  sea  or 
coast,  and  taken  refuge  in  other  parts,  whither,  of 
course,  the  ships  pursue  thenu 

A  little  to  the  south  of  Davis's  Straits  there  is  an 
inlet,  a  large  piece  of  water,  sometimes  called  Cumber- 
land Inlet,  sometimes  Cumberland  Sound,  lying  on 
the  south  side  of  Cumberland  Island.  The  first  ques- 
tion that  arises  in  this  cause  is  whether  that  portion 
of  the  sea  called  Cumberland  Inlet  is  or  is  not  indaded 
within  the  area  of  the  northern  whale  fishery. 

I  see  no  reason  whatever  for  arriving  at  the  conclu- 
sion that  that  portion  of  the  Northern  Sea  is  not  com- 
prehended within  .  the  area  of  the  northern  whale 
fishery.  It  was  incumbent  on  the  Plaintifis  in  the 
Court  below  to  prove  that  it  was  not ;  but  I  find 
nothing  leading  to  the  conclusion  that  that  ought 
.  not  to  be  considered  as  part  of  the  northern  fishing 
ground,  to  which  of  course  the  rule  that  I  have  men- 
tioned of  "  fiast  and  loose "  would  be  prirnd  fade 
applicable. 

The  next  point  is,  whether  ships  resorting  for  the 
purpose  of  whale  fishing  to  Cumberland  Inlet  have  or 
have  not  by  any  kind  of  common  consent  among 


CASES  IN   THE   HOUSE   OF   LORDS.  ^9 


themselves  abandcined  the  rule  of  "  fSast  and  lo  ose ''  ia    th«  . 

ABCXK  COHTABY 

order  to  adopt  some  different  rule.  sotimTw  aw. 

Now  it  was  contended  on  the  part  of  the  Bespondent  Lord  c^juoof^M 
thai  the  role  of  ''fi»t  and  loose  "  was  applicable  onl^ 
to  that  peculiar  mode  of  fishing  which  is  adopted  in  the 
other  portions  of  the  northern  whale  fishery/ namely, 
the  practice  of  fishing  by  the  harpoon  and  lina     And 
it  is  asserted  that  in  Cumberland  Inlet  another  and  a 
different  mode   of  fishing  has  prevailed  by  common 
eoDsent^  which   has  been  adopted  fix)m  the   native 
Esqtdmaux  either  dwelling  there  or  resorting  to  that 
district,  that  this  different  mode  of  fishing  has  super- 
seded the  fishing  by  harpoon  and  line,  and  that  as  a 
necessary  consequence  the  rule  of  "fast  and  loose'' 
introduced  to  govern  the  practice  of  harpoon  and  line 
fishing  is  not  applicable   to  the  different  mode   of 
fishing  which  it  is  asserted  has  prevailed  in  Cumber- 
land Inlet. 

That  mode  of  fishing  is  commonly  called  "  drog " 
fishing.  Your  Lordships  have  had  it  described  to  you 
several  times  in  the  course  of  the  argument.  It  appears 
to  be  a  mode  of  fishing  used  in  capturing  seals  by  the 
Esquimaux,  who,  after  they  have  harpooned  a  seal, 
attach  to  the  end  of  a  short  line  which  is  fastened  to 
the  harpoon  an  inflated  seal  skin  which  is  called  a 
''drog,**  in  the  nature  of  a  large  bladder.  This  is 
intended  to  weary  the  fish,  and  consequently  to  facili* 
tate  its  being  afterwards  captured.'  It  is  asserted  that 
a  similar  practice  has  prevailed  among  the  natives 
▼ith  r^ard  to  whale  fishing ;  and  the  case  of  the 
Bespondent  depends  upon  the  allegation  that  this 
pecoliar  mode  of  native  fishing  has  been  adopted  and 
nsed  by  the  English  ships  resorting  for  the  purpose  ot 
whale  fishing  to  the  Cumberland  Inlet. 

I  have  examined  with  great  care  the  great  mass  of 
evidence  which  has  been  taken  in  this  case  with 
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Tm  ABBEom  reference  to  these  several  all^ations.  and  I  am  unable 
*awi«I'wAL.  to  find  any  satisfactory  proof  that  whale  fishing 
Lpfd  cikmeeuor'i  prevailed  among  the  native  Esquimaux  in  this  locality 
tlnrough  the  medium  of  this  drog  fishing.  It  is,  I 
think,  abundantly  shown  that  the  weapons,  the  imple- 
ments^ and  the  boats  of  the  natives  were  utterly 
inadequate  for  the  purpcDses  of  whale  fishing  pre- 
viously to  the  arrival  of  the  European  ships  in  Cum- 
berland Inlet.  I  have  also  examined  the  evidence  for 
the  purpose  of  testing  the  accuracy  of  the  allegation 
that  the  English  ships  resorting  to  Cumberland  Inlet, 
by  express  or  tacit  agreement  or  understanding  among 
themselves,  abandoned  the  practice  of  harpoon  and 
line  fishing  in  order  to  adopt  this  drog  mode  of  fishing 
in  capturing  whales. 

The  present  action  arose  out  of  the  taking  of  a  whale 
at  a  time  when  there  were  three  English  ships  in 
Cumberland  Inlet.  The  three  ships  were  the  "  Clara," 
which  is  the  ship  of  the  Respondents;  the  "Alibi," 
which  is  the  ship  of  the  Appellants ;  and  another  ship 
called  the  "  Sophia.*'  I  do  not  find  it  anywhere  alleged, 
much  less  do  I  find  it  proved,  that  there  was  anjrthing 
like  an  agreement  between  those  three  ships  when 
they  entered  Cumberland  Inlet,  or  that  there  was  any 
such  agreement  among  other  ships  that  preceded  them 
in  Cumberland  Inlet,  to  abandon  the  mode  of  harpoon 
and  line  fishing  in  prder  to  adopt  this  other  and 
different  mode  of  fishiog.  If  there  was  not,  then  I 
think  it  follows  of  necessity  that  the  ships  going  to 
the  Cumberland  Inlet  for  the  purpose  of  engaging  in 
the  northern  whale  fishery  are  bound  by  this  custom 
of  "  fast  and  loose.*' 

But  upon  the  subject  of  the  mode  of  fishing 
adopted  in  Cumberland  Inlet,  it  is  further  allied  on 
the  part  of  the  Bespondents,  that  if  the  ships  them- 
selves did  not  by  their  own  crew  practise  this  new 
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and  different  mode  of  fishing,  yet  that  they  practised   AsCTiccoMnSrv 
H  ikough  the  medium  of  the  native  Esquimaux,  who    smni  n  ml. 
wwe  engaged  by  the  ships  for  that  work.     If  that  ^^*^^SS^*^ 
aDegation  were  supported  by  the  evidence,  it  would 
stall  be  very  difficult  to  say  that  because  they  employed 
natiTe  fishermen  to  fish  in  that  manner,  they  thereby 
intended  by  that  employment  to  abandon  the  rule 
vluch  bound  themselves  as  to  their  own  mode  of 
fishing,  and  to  adopt  or  establish  vni&r  ae  any  rule 
or  casiom  that  might  prevail  among  the  native  Esqui- 
maux in  fishing  which  they  themselves  for  their  own 
benefit  might  carry  on. 

But  upon  an  examination  of  the  evidence,  I  find 
that  these  things  are  put,  I  think,  beyond  the  possi- 
bi%  of  doubt.  I  find  it  established  that  the  ''  Gara" 
is  the  only  ship  which,  according  to  the  evidence  now 
before  us,  appears  to  have  engaged  a  boat's  crew  of 
native  Esquimaux.  The  "Clara"  appears  to  have 
employed  a  boat's  crew  of  five  or  six  natives,  and  the 
principal  man  among  them,  the  harpooner,  was  a  man 
of  the  name  of  Bullygar. 

The  first  question  that  arises  upon  the  evidence 
is  whether  Bullygar  and  his  crew  were  employed  by 
the  "Clara"  for  the  purpose  of  drog  fishing.  The 
decision  of  that  question  depends  upon  the  inquiry 
what  is  the  distinctive  characteristic  of  diog  fishing. 
Upon  that  point  I  will  confine  myself  entirely  to 
the  evidence  adduced  on  behalf  of  the  "  Clara."  It 
appears  upon  that  evidence  that  the  peculiar  character- 
istic of  drog  fishing  was  to  attach  a  short  line  with 
the  drog  to  the  harpoon,  and  the  moment  the  fish  was 
stmck  the  line  was  thrown  overboard  with  the  drog 
attached  to  it.  But  so  £a.r  &om  its  being  proved  that 
that  mode  of  fishing  was  the  mode  which  Bullygar 
and  his  crew  were  engaged  to  use,  I  find  it  distinctly 
stated  in  his  testimony  by  the  captain  of  the  ''  Clara*' 
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M^^cSStix  himself,  that  Bullygar  had  a  boat  wliich  he  had 
sim^'sT  AL.  obtained  from  some  American  whalers,  and  that  this 
boat  was  wholly  provided  with  fishing  tackle  according 
to  the  European  practice  of  whale  fishing  with  harpooa 
and  line.  I  find  that  Bullygar  was  piovided  with 
three  lines,  each  of  which  is  described  as  being  lOD 
fathoms  long ;  whereas,  according  to  the  testimony  of 
Captain  Penny  and  other  witnesses  for  the  Respoa- 
dent,  the  ordinary  line  used  by  the  Esquimaux  m 
drog  fishing  was  about  35  feet,  or  six  fathoms  long* 
I  find  it  clearly  established  by  the  evidence  that 
Bullygar  went  out  with  the  other  boats  of  the  ''  Clara " 
for  the  purpose  of  fishing  in  the  ordinary  Earopean 
manner,  and  that  Bullygar,  having  struck  the  whale 
in  question,  ran  out  the  whole  of  his  three  lines  aad 
held  fast  to  the  fish,  expecting  the  assistance  of  the 
other  boats,  until  (in  the  language  of  the  log-book  of 
the  "  Clara")  he  was  obliged  to  cut  away  Lis  lines. 

Now  it  is  established  by  the  evidence  that  when 
the  European  fishers  became  acquainted  with  the  use 
of  the  drogs,  it  occurred  to  them  that  the  drog  might 
be  employed  for  another  purpose,  peculiar  to  the 
harpoon  and  line  fishing,  and  which  might  obviate  one 
of  the  inconveniences  that  sometimes  occurred  in  that 
mode  of  fishing.  It  appears  that  in  the  bay  in  Cum- 
berland Inlet  the  water  is  very  deep.  It  is  said  that  in 
some  places  the  water  exceeds  400  fathoms  in  depth. 
It  frequently,  therefore,  happened,  when  fishing  in 
that  bay,  that  the  whale,  in  descending  or  sinking 
down  almost  perpendicularly  to  very  near  the  bottom^ 
ran  out  the  whole  line,  and  that  the  fisliermen  were 
compelled,  either  to  cut  the  line,  or  to  submit  to  the 
boat  being  dragged  under  water.  It  seems  therefore 
to  have  occurred  to  Captain  Penny,  and  to  other 
persons  engaged  in  the  fishing,  that  whenever  they 
were  reduced  to  that  extremity,  and  compeUeJ  to  cut 
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the  line,  it  would  be  a  good  thing  to  attach  one  of  the   Ja"  ,c  cSSSr 
drogs  to  the  end  of  the  line,  which  would  facilitate  the     sirm^'sr  al. 
observation  of  the  place  where  the  fish   afterwards  L»rd  c^neohi't 
appeared.    The  use  of  the  drog  by  BuUygar  and  his 
crew  appears  to  have  been  in  conformity  with  that 
sQcvgestion,  and  the  drog  does  not  appear  to  have  been 
used  by  BuUygar  at  all  for  the  primary  and  original 
parpose  of  drog  fishing,  as  it  is   described  by  the 


I  am  therefore  obliged  to  answer  the  several 
inquiries  in  the  negative.  I  mean  by  inquiries  the 
following  questions : — Did  the  vessels,  in  resorting 
to  Cumberland  Inlet,  arrive  at  an  understanding 
among  themselves  that  the  rule  of  "  fast  and  loose  " 
should  not  be  applicable  ?  I  answer  that  question, 
upon  the  evidence  in  the  cause,  decidedly  in  the 
negative.  Next,  I  inquire,  Whether  the  ships  resorting 
to  Cumberland  Inlet  have  been  in  the  habit  of 
adopting  a  different  mode  of  fishing,  to  which  the 
rule  of  "  fast  and  loose  "  was  never  applicable  ?  I  am 
obliged  to  answer  that  question  also  in  the  negative. 
There  appears  to  be  no  indication  that,  so  &t  as 
Europeans  were  concerned,  any  other  mode  of  fishing 
was  practised  by  them  in  Cumberland  Inlet  than  the 
old  mode  of  harpoon  and  line  fishing.  I  ask,  in  the 
third  place,  Whether  there  is  any  evidence  that  the 
English  and  Scotch  ships  resorting  to  Cumberland 
Inlet  were  in  the  habit  of  employing  native  Esqui^ 
maux  to  fish  for  them  according  to  the  alleged 
native  custom,  that  is,  the  usage  of  drog  fishing? 
And  I  answer  that  question  by  observing  that 
the  "Clara"  alone,  in  the  present  case,  appears  to 
have  employed  an  Esquimaux  boats  crew,  but  to 
have  furnished  that  crew  with  English  implements  for 
the  purpose  of  pttrsuing  the  general  mode  of  fishing  by 
harpoon  and  line  which  had  been  commonly  practised. 
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I  answer  it  further  by  observing  that  it  does  not 
appear  from  the  evidence  that  either  the  *'  Alibi "  or 
the  "  Sophia "  had  any  niitive  boat's  crew  in  the 
employment  of  either  vessel  One  Esquimaux,  &  man 
of  the  name  of  Tessuin,  appears  to  have  been  in  the 
employment  of  the  "  Alibi/'  but  he  seems  to  have  been 
employed  in  his  character  of  barpooner,  as  the  Esqui- 
maux are  more  expert  in  the  practice  of  barpoomng 
than  the  English  fishermen  generally  are  considered 
to  be. 

I  find,  therefore,  that  the  answers  to  these  questions 
entirely  exclude  the  possibility  of  thb  action  being 
maintained.  There  is  nothing  at  all  to  warrant  the 
notion  which  was  entertained  in  the  Court  below, 
either  that  in  the  whale  fislung  practised  in  the 
Cumberland  Inlet  the  EngEsh  and  Scotch  ships  have 
adopted  a  different  mode  of  fishing  from  that  which  is 
practised  in  other  parts  of  the  noiihem  whale  fishery. 
or  that  these  particular  ships  were  in  the  practice  of 
another  mode  of  fishing,  or  that  this  whale  was  killed 
by  the  operation  of  a  mode  of  fishing  subject  to  a  dif- 
ferent rule  from  that  which  regulates  the  mode  of 
fishing  adopted  in  other  portions  of  the  northern  whale 
fishery. 

Upon  these  grounds,  therefore,  I  must  advise  your 
Lordships  to  concur  with  the  conclusion  of  the  iorJ 
Ordimary,  and  with  the  reasoning  of  the  Lard  Ordi- 
nary, rather  than  with  the  reasoning  of  the  majority 
of  the  Judges  of  the  Inner  House. 

There  is  a  further  question  in  this  case  which  thU 
view  of  the  subject  renders  it  unnecessary  to  coa- 
sider,  namely,  supposing  the  rule  of  fast  and  loose 
to  be  superseded  by  the  peculiar  practice  prevailinij 
in  Cumberland  Inlet,  whether  the  right  of  property  in 
the  whale  would  not  be  governed  by  the  ordinary 
rule  of  law,  namely,  the  law  of  occupancy*     It  would 
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beoome  a  mottea:  of  inqniiy  whether,  according  to  the  iS^cSSSr 
expreflsioii  of  that  law  as  found  in  the  best  Scotch  atrral'xr  ak. 
inrtitational  writers,  the  fish  should  be  considered  to  i^rdoamctaor'a 
have  been  so  &x  captured  by  what  Bullygar  had  done 
in  wounding  and  entangling  it  as  to  give  a  right  to 
BtiUygar's  employers  to  pursue  and  daim  the  fish, 
although  the  actual  death  was  attributable  to  the 
haipoons  from  the  boats  of  the  ''  Alibi'' 

If  it  were  necessary  to  decide  that  question,  I 
should  be  of  opinion  that  there  is  not  enough  to  show 
that  by  the  law  of  occupancy,  as  interpreted  in  the 
law  of  Scotland,  this  fish  belonged  to  the  ''Clara  f 
bat  I  think  it  unnecessary  to  decide  or  enter  into  that, 
because  I  have  arrived  at  the  conclusion,  which  I 
submit  to  your  Lordships  as  the  proper  one,  that  there 
is  nothing  to  exempt  these  ships  fishii^  in  the  Cum- 
berland Inlet  from  the  application  of  the  ordinary 
rale  of  fiifit  and  loose.  And  if  that  be  so,  there  is 
hardly  an  attempt  to  dispute  that  this  was  a  loose 
fish  at  the  time  when  it  was  taken  possession  of  by 
the  boats  of  the  '^  Alibi"  I  must  therefore  advise 
jour  Lerdships  to  reverse  the  judgment  of  the  Inner 
Hooae^  and  to  affirm  the  Interlocutor  which  was  pro* 
nounced  by  the  Lord  Ordma/ry. 

Lord  ChEUCSFORD  :  Lord  CMm^fbrdTt 

My  Lords,  a  majority  of  the  Judges  of  the  First 
Divisbn  of  the  Court  of  Session  agreed  upon  three 
points  in  this  case.  First,  that  the  custom  in  whale 
fishings  commonly  called  the  law  of  ''fast  and  loose,^ 
muBt  be  excluded.  Secondly,  that  there  is  no  settled 
usage  prevailing  in  Cumberland  Inlet  which  can  take 
the  place  of  this  custom.  And,  therefore,  thirdly,  that 
the  only  law  i^plicable  to  the  dispute  which  has 
uisen  is  the  law  of  occupancy  prevailing  in  Scotland. 

The  imp<»taiice  of  having  a  settled  rule,  and  of 
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Aw^Tic  SloSSV  adhering  to  it  in  all  cases  where  it  can  properly  be 
svmi^wtAL.    applied,   is   obvious.     It  governs  the  rights,  not  of 

Lord ^^ufifrdTt  whalers  from  one  country  only,  but  of  rival  nations 
upon  fishing  ground  common  to  them  all ;  and  it  pre- 
vents the  violent  collisions  and  contests  which  would 
inevitably  arise  out  of  conflicting  claims  to  the  posses- 
sion of  the  same  object  of  pursuit  Perhaps  a  better 
illustration  of  the  danger  of  permitting  a  doubt  to 
break  in  upon  this  general  rule  of  the  northern  whale 
fisheries  could  not  be  afforded  than  by  the  present  case, 
in  which  the  question  whether  it  had  not  been  super- 
seded by  an  usage  peculiar  to  a  limited  part  of  the 
seas  in  which  it  prevailed,  produced  imminent  danger 
of  a  fierce  struggle  between  the  crews  of  the  two 
vessels  claiming  the  prize,  and  led,  though  to  a  slight 
extent,  to  bloodshed. 

The  custom  which  regulates  the  rights  of  parties 
engaged  in  whale  fishing  in  the  North  Seas  is  one  which 
has  been  long  established,  and  which  has  been  recog- 
nized in  decisions  of  the  highest  authority.  A  majority 
of  the  Judges  of  the  First  DivisioUi  however,  whilst 
admitting  the  existence  of  the  custom  throughout  the 
North  Seas  generally,  held  that  it  was  inapplicable  to 
the  present  case,  because  in  Cumberland  Inlet^  where 
the  dispute  arose,  a  new  and  peculiar  kind  of  fishing 
is  carried  on  which  was  employed  in  the  capture  of 
the  whale  in  question.  This  mode  of  fishing,  which 
is  shortly  described  as  "  drog  fishing,"  was  derived  by 
the  whalers  from  the  Esquimaux  who,  when  the  inter- 
course between  them  and  Europeans  commenced, 
appear  to  have  applied  it  almost  entirely  to  seal  fish- 
ing. This  they  carried  on  in  their  light  boats,  capable 
of  holding  oilly  one  man,  using  lines  of  about  35  feet 
long,  with  drogs  at  the  end,  consisting  of  inflated  seal 
skins  of  about  five  or  six  feet  in  length,  and  about 
three  feet  in  circumference.    The  obj'ect  of  using  drogs 
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is  to  impede  the  way  of  the  fish  after  it  has  been    thk  arksdebn 

,  rAicnc  CoMPAiTT 

stnick,  and,  probably,  also  to  indicate  its  position  ^vrnt^'^TAL, 
when  it  rises  to  the  surface  during  the  pursuit.  It  is  Lordd^An^s 
obvioas  that  the  Esquimaux  could  not  with  the  boats 
and  gear  which  they  employed  in  fishing  even  for 
seals,  keep  their  lines  attached  to  the  boat.  The 
small  extent  of  their  lines  would  be  insufficient  to 
giye  scope  to  the  fish  to  exhaust  itself  before  the 
whole  length  was  run  out,  and  their  light  boats  would 
have  been  instantly  upset  if  the  lines  had  been  re- 
tained on  board.  This  species  of  fishing  by  the  natives 
was,  therefore,  almost  a  matter  of  necessity ;  and  there 
is  no  reason  to  suppose  (to  use  the  words  of  one  of 
the  witnesses)  that  they  were  ever  in  the  habit  "  of 
fishing  with  long  lines,  and  keeping  the  lines  attached 
to  the  boat" 

The  Esquimaux  were  first  employed  by  the  whalers 
in  1844.  Captain  Penny,  who  has  longer  experience 
m  these  seas  than  any  of  the  other  witnesses,  says 
that  originally  he  did  not  engage  them  as  seamen, 
but  merely  put  them  on  board  the  boats  to  instruct 
Ms  seamen  in  the  habits  of  the  whale.  He  first 
employed  them  as  seamen  in  1853,  but  never  any- 
where else  than  in  Cumberland  Inlet.  From  that 
time  the  practice  of  making  use  of  the  services  of  the 
natives  became  so  well  established  that  the  whaling 
vessels  proceeded  on  their  outward  voyages  short- 
handed,  reckoning  upon  being  able  to  fill  up  the  com- 
plement of  their  crew  from  the  natives  in  the  event  of 
their  fishing  in  Cumberland  Inlet.  In  this  manner 
drog  fishing  was  first  introduced  amongst  the  whalers 
resorting  to  this  inlet. 

The  usage  of  the  Esquimaux  with  regard  to  the 
property  in  a  captured  fish  appears  to  have  been  that 
the  fixBt  person  whose  harpoon  struck,  and  remained 
in  the  fiah,  with  the  lines  and  drogs  attached,  waa. 
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aSi^SISSt  ,  entitled  to  it,  although  it  might  be  afterwardB  killed 
Bum!;  vr  al.    and  taken  possession  of  by  another.     I  do  not  find 

^^^^uSS^*  any  proof  that  this  native  rule  was  ever  accepted  by 
the  whalers  visiting  Cumberland  Inlei  The  time 
during  which  drog  fishing  has  been  practised  was,  of 
course,  much  too  short  to  admit  of  any  new  usage 
tacitly  growing  up  and  supplanting  the  old-established 
one  ;  but  there  was  nothing  to  prevent  the  adoption 
of  the  native  rule  or  of  any  other,  by  a  general  agree- 
ment amongst  the  persons  engaged  in  fishing  in  this 
part  of  the  North  Seas.  An  agreement  of  this  kind 
might  have  belen  expressly  entered  into,  or  it  might 
be  implied  front  circumstances.  That  no  agreement 
can  be  implied  is  evident  firom  the  &ct  that  the 
witnesses  dififer  amongst  themselves  as  to  the  period 
during  which  the  use  of  drogs  secures  the  right  to  the 
first  harpooner.  One  witness  thinks  that  the  fish 
would  continue  a  '^  fistst "  fish  so  long  as  there  was  a 
pursuit  of  it,  but  that  it  would  be  a  "loose  "  fish  after 
the  crew  had  lost  sight  of  it  for  two  hours ;  anoth^, 
that  it  would  remain  a  fast  fish  for  any  length  of  time 
so  long  as  the  drogs  were  attached  to  it,  although  the 
pursuit  had  been  abandoned ;  and  a  third,  that  even 
if  the  drogs  had  been  detached  firom  the  coil  of  the 
lines,  the  fish  would  belong  to  the  party  who  first 
droggedit. 

The  existence  of  an  express  agreement  on  the 
subject  is  distinctly  negatived,  for  it  is  stated  by  one 
of  the  witnesses  that  ''an  attempt  was  made  by  tiie 
masters  of  some  vessels,  other  than  British,  to  have 
the  Esquimaux  custom  agreed  to  by  the  British 
whalers,  as  the  law  or  usage  for  fishing  in  those  seas ;' 
that  Captain  Stewart  of  the  "Alibi''  was  the  only 
person  who  opposed  it,  and  no  agreement  of  the  kind 
was  ever  entered  into.  The  law  of  ''fi»t  and  loose" 
must  therefore  prevail  in  Cumberland  Inlet^  aa  in  the 
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rest  of  the  Nortih  Seas,  unless  the  fishing  carried  on  tbi  absrdiut 
there  is  so  peculiar  and  so  essentially  different  from  sofm,*  n  al. 
the  mode  of  fishing  previously  practised  as  to  render  Lord^^M** 
die  cnetom  altc^ther  inapplicable. 

This  is  the  opinion  of  the  majority  of  the  Judges  of 
the  Kist  Bivisian,  and  holding,  as  they  do,  that  no 
odier  nasge  has  been  substituted,  they  consider  (to  use 
the  words  of  the  Lord  President)  "  that  the  question 
mast  be  solved  by  the  principles  of  their  own  laws 
of  oceupoiu^.''  I  cannot  forbear  the  remark,  that 
although  the  application  of  the  Scotch  law  of  occu- 
paiM^  created  no  difficulty  in  this  case,  as  both  the 
oontending'  parties  belonged  to  Scotland,  yet  if  the 
&hery  in  Cumberland  Inlet  is  governed  by  no  usage, 
bat  is  left  to  the  general  law,  many  perplexing 
quesliana  may  hereafter  arise  between  the  natives  of 
diflerent  countries,  in  which  different  principles  as  to 
rights  acquired  by  occupancy  may  prevail 

Bat  I  think  it  may  be  fairly  questioned  whether 
the  drog  fishing  carried  on  in  Cumberland  Inlet  is 
80  essentially  different  firom  the  former  method  of 
idang  as  necessarily  to  exdude  the  established  custom. 
The  Respondents  not  only  assert  this  to  be  the  case, 
bat  also  endeavour  to  distinguish  Cumberland  Inlet 
from  the  rest  of  the  North  Seas  as  an  entirely  separate 
and  distinct  fishing  groxmd.  To  a  certain  eictent  they 
hsve  succeeded  in  giving  it  something  of  a  distinctive 
cfaancter  from  the  rest  of  the  fishings.  It  appears 
firom  the  evidence  that  when  it  first  became  known  to 
the  whalers  it  was  not  resorted  to,  except  at  the  end 
of  the  season  when  they  had  fidled  to  make  a  good 
fishing  in  the  north.  And  "  that  it  is  so  distinct  that 
some  legnlar  whaling  vessels  have  written  orders  not 
to  go  there,  and  others  with  a  smaller  crew  go  to  that 
Mmtg  akme  to  obtain  the  assistance  of  the  natives."' 
The  irog  fishing  carried  on  in  Cumberland  Inlet,  and 
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ZSiio  cJmmJt  apparently  not  in  other  parts  of  the  North  Seas,  is 
soml'rr  At.    also  alleged  to  be  a  totally  different  mode  of  fishing 

und  ci^binfbr^$  from  that  previously  employed,  because  the  object  of 
the  old  method  is,  if  possible,  to  keep  the  whale  fieist, 
and  the  essence  of  drog  fishing  is  to  part  with  the 
lines  and  drogs,  leaving  the  fish,. after  being  stmck, 
to  carry  them  off  for  the  purpose  of  retarding  its 
flight. 

Had  the  whalers  resorting  to  this  fishing  ground, 
which  is  nominally  at  least  distinguished  from  Davis  s 
Straits  and  the  rest  of  the  North  Seas,  confined 
themselves  exclusively  to  the  peculiar  mode  of  fishing 
which  they  learnt  from  the  natives,  there  might  have 
been  some  opening  for  a  presumption  that  a  new 
usage  was  to  prevail  amongst  them.  But  this  is  not  Uie 
case.  For  it  clearly  appears  that  drog  fishing  has  not 
excluded  the  old  method  of  fishing  in  Cumberland 
Inlet,  but  that  both  are  carried  on  together  at  the 
same  time.  Now  it  is  hardly  possible  to  conceive 
anything  much  more  inconvenient  or  more  likely  to 
lead  to  endless  disputes  than  in  a  comparatively 
narrow  range  of  fishing  ground  to  have  two  modes  of 
fishing  going  on  simultaneously,  and  subject  to  two 
different  iniles  which  must  be  continually  conflictmg 
with  each  other.  But  happily  the  two  methods  of 
fishing  are  not  separate  and  independent  of  eadi 
other  ;  but  the  drog  fishing  carried  on  in  Cumberland 
Inlet  only  forms  part  of  the  general  fishing  operations 
thera  The  ordinary  method  is  employed,  but  drog 
fishing  with  the  assistance  of  the  natives  is  added  to 
it.  The  natives  appear  to  be  retained  not  merely  for 
drog  fishing,  but  for  whale  fishing  generally,  and  no 
distinction  can  be  made  between  them  and  the  other 
seamen  engaged  in  the  service. 

The  evidence  in  this  case  clearly  shows  the  general 
employments  of  the  natives,  and  that  their  services 
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were  not  confined  to  their  own  peculiar  mode  of  2Ifi,^?S5SSSl 

fishing.    The  boat  used  by  Bullygar,,the  native  em-    surm^wtAu 

ployed  by  the  captain  of  the  *'  Clara,"  was  supplied  L^r^i 

with  long  lines  similar  to  those  in  the  other  boats,  lines 

of  a  length  never  used  by  the  Esquimaux  in  their 

filling,  nor  capable  of  being  Used  together  with  their 

boats.    The  whale  in  question  having  been  harpooned 

by  BuUygar,  the  lines  were  paid  out  for  about  ten 

minutes  before  they  were  parted  with.     The  entry 

m  the  l(^-book  of  the  ''Clara"  gives  in  a  few  words  the 

description  of  Bullygar's  proceedings.     This  log-book, 

it  must  be  remembered,  was  made  up  on  the  very  day 

<m  which  the  whale  was  killed,  and  no  doubt  after  the 

dispute  had  arisen  as  to  the  property  in  it.    It  is 

in  these  words:  "Bullygar  was  obliged  to  drog  his 

lines  according  to  native  custom."    Now,   I  collect 

from  this  entry  and  from  the  evidence,  that  BuUygar 

intended,  if  possible,  to  keep  the  whale  fast,  and  paid 

off  his  lines  with  that  intention;  but  when  they 

were  entirely  run  out  he  could  no  longer  safely  retain 

them  in  the  boat,  and  he  was  therefore  compelled  to 

part  with  them  and  throw  them  overboard  'v^-ith  the 

drogs  at  the  end.     If  BuUygar *s  boat  was  engaged 

solely  in  drog  fishing  there  would  have  been  no  more 

occasion  to  mention  the  necessity  of  using  his  drogs 

than  to  state  that  he  struck  the  whale  with  his 

haipoon. 

These  circumstances  appear  to  me  to  conclude  the 
question,  and  to  render  any  further  observations  im- 
neoessary.  But  I  must  add  that  assuming  drog  fishing 
to  be  essentially  different  from  the  former  method  of 
fishing  (upon  which  a  doubt  may  be  fairly  entertained) 
it  must  be  remembered  that  when  the  whalers  a  very 
few  years  ago  adopted  it  frt)m  the  natives  and  intro- 
duced it  as  a  part  of  their  operations,  they  were 
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tb^awbjmw  governed  by  the  established  custom  of  whale  fishing 
surrnu  0  al.  iu  the  North  Seas.  They  knew  that  aooording  to  that 
itffdctewbnrt  custom  a  drogged  fish  would  be  a  loose  fish,  and  the 
prize  of  anyone  who  could  afterwards  secure  it.  They 
carried  with  them  into  Cumberland  Inlet  their  old 
method  of  fishing,  and  with  it  tiie  custom  whkh 
attached  upon  it.  They  might,  if  they  pleased,  have 
excluded,  by  common  consent,  this  custom  irom  the 
novel  mode  of  fishing,  which  they  introduced,  or  have 
substituted  some  other  rule  for  it  within  the  inlet, 
and  an  endeavour  seems  to  have  been  made  to  regulate 
their  rights  by  an  agreement  confined  to  that  part  of 
the  seas.  This  having  Mled,  and  it  being  admitted 
that  there  is  no  local  usage  to  take  the  place  of  the 
general  custom,  there  seems  to  me  to  be  nothing  in 
the  character  of  Cumberland  Inlet,  or  in  the  peculiax 
nature  of  drog  fishing,  which  is  necessarily  incom- 
patible with  the  prevalence  of  the  custom  within 
those  limits,  and  that  it  must  therefore  attach  upon 
the  fishery  operations  carried  on  there  in  the  same 
manner  as  throughout  the  whole  fisheries  in  the  rest 
of  the  North  Seas. 

For  these  reasons  I  agree  in  the  opinions  of  the 
Lord  Ordinary  (a)  and  Lord  CurriehUl  (6),  and 
differ  with  the  Interlocutor  of  the  First  Division  of 
the  Court  of  Session,  which  I  think  ought  to  be 
reversed. 


Lard  Kimgtdowtfi         Lord  KiNGSDOWN  :  -  *  -- 

My  Lords,  I  agree  with  the  noble  and  learned  Lords 
who  have  addressed  your  Lordships  that  tiie  Inter- 
locutor complained  of  should  be  reversed.  I  think  tt 
due  to  the  Lord  Ordinary  to  state  that  the  real 
question  to  be  decided  and  the  true  grounds  of  the 


(a)  23  Sec.  Set.  470. 


(b)  lb. 
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decision  are  stated  by  him  with  perfect  deamess  and  J^^^^SSSSt 
aoconuy  in  his  veiy  able  Note  appended  to  the  Inter-  sottbrI'r  al. 
locator  which  he  pronounced. 

Tbe  LoBD  Chancellor  :  I  shall  move'  your  Lord- 
ships to  reverse  the  Interlocutor  of  the  Inner  House, 
and  to  affirm  the  Interlocutor  of  the  Lcyrd  Ordinary, 
and  to  remit  the  case  back  to  the  Court  of  Session 
viA  a  direction  to  dismiss  the  reclaiming  note  of  the 
Pimaer  with  expenses. 

Judgment. 

Ordered  and  Adfwdged,  That  the  Interiocator  of  the  Lords  of 
Sesaon  in  Scotland,  of  the  First  Division^  of  the  8th  of  February 
1B61  be,  and  the  same  ia  hereby  reversed ;  and  that  the  cause  be 
itmitted  back  to  the  Court  of  Session  in  Scotland,  with  directions 
to  tint  Court  to  adhere  to  the  Interlocutor  of  the  Lord  Ordinary 
of  die  10th  of  Jaouary  1860,  and  to  decern  in  terms  thereof,  and 
to  find  the  Reepondents  liable  to  the  Appellants  in  the  additional 
expenses  incurred  by  them  in  the  Court  of  Session  since  the  date 
of  the  nid  Interlocutor  of  the  Lord  Ordinaiy.  And  it  is  further 
Orient  That  the  said  Pursuers  (Respondents)  do  repay  to  the 
Defenders  (AppeDants)  the  expenses  to  which  the  said  Defenders 
(AppeDants)  were  found  liable  by  the  said  Interlocutor  of  the  8th 
of  Fehniaiy  1861,  appealed  frdm,  if  paid  by  the  said  Defenders 
(Aj^ttUants)  to  the  said  Pursuers  (Respondents),  with  such  interest 
u  may  be  due  thereon  to  the  date  of  repayment ;  and  that  the 
Court  of  Session  do  proceed  otherwise  in  the  cause  as  may  be  just 
ud  eoMwtent  with  this  Judgment  (a). 

(s)  QnsBsitmii  est,  an  si  ten^  beetia  ita  vulnerata  sit,  ut  cap! 
poedt^  statim  toa  esse  intelligatur  ?  £t  quibusdam  placuit, 
slitim  ciM  turn  ;  doneo  eam  persequaxis :  quod  si  desieris  perse- 
<iia,  desinae  esse  tuam,  et  nirsus  fieri  oocupantis.  Alii  vero 
pntiTenmty  non  aliter  tuam  esse,  quam  si  eam  ceperis.  Sed 
poeterioiem  sententiam  nos  oonfirmamus,  quod  multa  acddere 
aolenity  nt  em  non  capias.— -Inst.  2. 1.  la 


Deans  &  Steik — Johnston,  Farquhab,  &  Leech. 
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l8Gt. 


BUCHANAN,       Appellant. 

ANGUS,  ET  AL., RbspondbntA  (a). 

Doctrine  of  Constructive  Conversion. — A  testator  oonvcvcd 
his  wliole  estate,  heritable  and  moveablo,  to  triL^tots, 
directing  them,  after  the  discharge  of  legacies,  to  *'  pay 
over"  the  residue  to  his  brother  and  sifter  equallv, 
with  power  to  the  trustees,  "  if  necessary,  to  conTeri  the 
same  into  monej."  Held,  by  the  House  (revcrsmnr  the 
unanimous  judgment  of  the  Court  of  Session),  that  the 
settlement  did  not  convert  the  heritable  or  real  into  per* 
sonal  or  moveable  estate. 

Per  the  Lord  Chancellor  (6)  :  The  doctrine  of  eonstmctiYe 
conversion  appears  to  be  the  same  in  England  and  Scot- 
land. In  both  countries  the  question  is  one  of  intention 
depending  on  the  nature  and  effect  of  the  dircctioiis 
given;  p.  379. 

Per  Lord  Cran worth  :  If  an  absolute  duty  is  imposed  upon 
trustees  to  turn  an  estate  into  money,  then,  whether  thef 
have  turned  it  into  money  or  not  will  be  immaterisil  i 
for  in  whatever  form  it  was  then  held  it  would  be  treited 
for  the  purpose  of  succession  as  if  it  were  money;  p.  384. 

Per  the  Lord  Chancellor  :  If  the  right  to  ecll  is  made  ta 
depend  on  the  discretion  of  the  trustees,  or  is  to  ariae 
only  in  case  of  necessity,  there  is  no  change  in  tba 
quality  of  the  property;  p.  379. 

By  general  trust  disposition  and  settlement,  dated 
19th  April  1854,  John  Smith  conveyed  his  whols 
estate,  heritable  and  moveable,  to  trustees  upon  trust, 
after  the  payment  of  debts  and  legacies,  to  pay  over 
the  residue  of  his  means  and  estate,  or  the  prices  and 
produce  thereof,  to    his    brother,   Major  ArchihaW 

(a)  See  tliis  case  fully  reported  as  decided  by  the  First  Ditision 
of  the  Court  of  Session,  on  the  13th  March  1860,  22  Sec.  Serj;?^ 

(b)  Lord  Westbury. 
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Smith,  and  his  sister,  Mrs.  Margaret  Heugh,  "  equally 

betwixt  them,  share  and  share  alike." 
The  testator  or  truster  died  on  the  2nd  August  1854. 

He  was  surrived    by  the  two    residuary  legatees, 

namely,  by  his  brother.  Major  Archibald  Smith,  and 

by  his  sister,  tits,  Heugh. 
Major  Archibald   Smith  died  on  the  28th   June 

1855,  unmarried    and    intestate,  survived  by   Mrs. 

Heogh,  who  was  his  only  sister,  his  heir-at-law,  and 

his  sole  next  of  kin. 
Mrs.  Heugh  made  up  no  title  by  service  or  other* 

wise  to  Major  Smith's  share  of  the  heritage  vested  in 

the  trustees ;  but  on  the  6th  November  1855  she  exe- 
cuted a  trust  settlement,  whereby  she  made  a  disposi- 
tion of  her  property,  including  what  she  supposed  had 
come  to  her  from  her  brother. 

The  Appellant,  Archibald  Buchanan  (a),  was  **  cousin 
gennan  of  and  nearest  and  lawful  heir  in  general 
served  and  decerned  both  to  Mrs.  Heugh  and  to  Major 
Archibald  Smith."  This  Archibald  Buchanan  was  the 
Porsaer  of  the  action,  and  his  contention,  so  far  as 
neoessaay  for  the  present  report,  was  that  the  share  of 
John  Smith's  heritable  estate  given  to  his  brother  was 
heritage  in  his  brother's  person,  and  never  became 
vested  in  bis  sister,  Mrs.  Heugh,  but  on  the  contrary 
belonged  to  the  Appellant,  as  Archibald  Smith's 
heir-at-law.  The  Defenders  (Respondents  before  the 
House),  namely,  Alexander  Angus  and  David  Simpson, 
the  trustees  of  Mrs.  Heugh,  contended  that  the  jus 
mgendi  or  jiLS  crediti,  to  which  Major  Smith  was 
entitled  under  John  Smith's  settlement,  vested  in 
Hia.  Heugh  by  her  survivance  of  the  Major,  without 
senrice,  and  was  consequently  carried  by  her  trust  deed. 

{a)  Described  in  the  pleadings  as  holding  the  office  of 
**  pknighman  to  Mrs.  Janet  Mackay,  of  Craig's  Inn,  near 
Bathgate." 


bocbaman 
Akods,  bt  ai 
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9, 
•  AHOin,  VT  AL. 


The  Lord  Ordvnary  (a)  on  the  28th  January  1859, 
found  that  the  jus  credUi  of  the  Major  was  moveable ; 
in  other  words,  he  held  that  a  constructive  conversioD 
had  taken  place ;  and  upon  a  reclaiming  note  to  the 
First  Division  of  the  Court  of  Sessiony  the  Lord 
President,  Lord  Ivory,  Lord  OurriehiU,  and  Lord 
Deaa,  on  the  13th  March  1860,  concurred  with  the 
Lord  Ordinaryy  and  adhered  to  hia  Interlocutor. 
Hence  the  present  AppeaL 

Mr.  Anderson  and  Mr.  Neish  appeared  on  behalf  (^ 
the  Appellant. 

The  Lord  Advocate  (b)  and  Mr.  RoU  for  the 
Respondents. 

The  following  opinions  were  delivered  by  the  Law 
Peers : — 


JjOf4  Ckameellof't 


The  Lord  Chancellor  (c)  : 

My  Lords,  in  order  to  render  the  opinion  whidi  I 
have  to  offer  to  your  Lordships  in  this  case  intelligible, 
it  may  be  necessary  for  me  concisely  to  make  a  state- 
ment of  the  facts  of  the  case.  The  question  in  dispute 
between  the  parties  arises  on  a  trust  disposition  and 
settlement  of  a  gentleman  of  the  name  of  John  Smith. 
By  that  trust  disposition  and  settlement  he  vested  his 
heritable  and  moveable  estate  in  trustees ;  and  after 
directing  them  to  pay  his  debts  and  legades,  he  gave 
(in  words  which  I  do  not  at  present  stop  to  consider) 
the  whole  of  his  estate  between  his  brother  and  sister, 
Major  Smith  and  Mrs.  Margaret  Heugh.  Those  two 
persons  survived  him,  but  Major  Smith  died  intestate, 
leaving  his  sister,  Margaret  Heugh,  his  next  of  kin 
and  also  his  heir-at^law.  The  share  in  the  general 
estate  of  the  truster,  if  it  consisted  purely  of  personal 
property,  or  if  by  the  dispositions  of  the  trust  settle- 

(a)  Lord  Ardmillan.  (h)  Mr.  Moncra£f» 

(o)  Lord  Westbuiy. 
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ment  it  had  acquired  the  quality  in  the  eye  of  the  law      bdciumaii 
of  pare  personal  property,  would,  under  the  drcum^    ahom^al. 
stances^  have   vested   absolutely  in   Mrs.    Margaret       optmom. 
Heoigh,  she  being  his  sole  next  of  kin.    On  the  other 
hand,  if  that  share,  so  £ur  as  it  consisted  of  heritable 
pxoperty,  retained  the  character  of  heritable  estate,  it 
wcmld  have  descended,  no  doubt,  to  the  sister,  Margaret 
Heo^    The  question  would  then  arise  whether  it 
was  incumbent  upon  Margaret  Heugh,  in  order  to 
complete  her  title  as  heir,  to  take  up  that  inheritance 
bjr  serving  as  heir  to  her  deceased  brother,  Major 
SmitL 

My  LcMrds,  that  particular  point  I  think  was  taken 
for  granted  iii  the  Court  of  Session,  because  the 
cixeomstances  are  these: — Mrs.  Margaret  Heugh^ 
although  die  never  served  as  heir  to  her  brother, 
made  a  trust  disposition  of  the  whole  of  her  property, 
real  and  personal,  and  the  contest  at  the  bar  arises 
between  the  parties  claiming  under  that  disposition 
and  the  individual  who,  on  the  death  of  Margaret 
Hen^,  became  entitled  in  law  to  serve  as  heir  of 
Major  Smith.  If  the  right  of  Margaret  Heugh  to  the 
share  of  Major  Smith  was  a  right  which  she  had  the 
power  of  disposing  of  by  her  trust  disposition,  then, 
qudcunque  viA,  the  Respondents  at  your  Lordships' 
bar  would  have  been  entitied,  and  the  question  of  the. 
eonstmction  of  the  trust  settlement  of  the  truster, 
John  Smith,  would  have  been  an  idle  and  superfluous 
discussion.  But  the  Court  of  Session  took  it  as  an 
uidiqmtable  &ct»  tha>t  if  the  share  of  the  Major  re^^ 
mained  heritable,  so  fiir  as  it  was  constituted  of  herit- 
able estate,  then  that  share,  by  reason  of  the  want  of 
service  on  the  part  of  Margaret  Heugh,  did  not  pass 
imder  the  trust  disposition  to  Margaret  Heugh.  The 
admiaaon,  that  that  share  remained  m  hmredMate 
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BcwHAMAM  jacente  of  the  Major,  and  consequently  passed  to  the 
ahoot^ai..  present  AppeUant,  is  an  admission  and  an  acknow- 
ledgment  that  becomes  the  very  basis  of  the  discussion 
before  your  Lordships.  And^  as  I  have  ahneady 
observed,  unless  that  had  been  taken  as  an  indis- 
putable and  acknowledged  fact,  the  discussion  ytoM\A 
have  been  the  most  idle  and  irrelevant  in  the  world. 
I  have  no  doubt,  therefore,  that  there  is  no  room  at 
present  for  the  question  that  has  been  so  raised.  But 
if  there  had  been  room  for  entertaining  that  queBtion, 
I  should  have  had  no  hesitation  in  advising  your 
Lordships  to  come  to  the  conclusion,  upon  all  the 
authorities  and  all  the  text-writers  that  have  been 
referred  to  upon  the  law  of  Scotland,  that  the  ]u^ 
crediti  which  the  Major  had  to  one  share  of  the 
general  trust  estate,  and  of  the  heritable  property  m 
constituting  part  of  it,  partook  of  the  nature  and 
quality  of  the  subject  itself,  and  is  governed  by  the 
same  rules  of  law  as  to  its  transmissibility  by  descent 
as  are  applicable  to  the  subject  to  which  it  applies. 
If  the  subject,  therefore,  being  heritable  estate,  r^uired, 
on  its  transmission  by  descent  from  the  Major  to  Mar- 
garet Heugh,  that  she  should  make  up  her  title  to  the 
heritable  right,  and  serve  as  heir  to  her  brother,  then 
the  ju8  crediti  which  is  attempted  to  be  distinguished 
from  the  estate  itself,  becomes,  I  think,  subject  to  the 
same  rule.  But  in  reality  it  is  a  distinction  in  nann^ 
and  not  in  fact,  for  the  jus  crediti  is  no  more  tlian 
another  denomination  of  what  maybe  called  the  estate 
of  a  beneficiary,  or  an  equitable  estate  ;  and  it  receives 
that  title  only  when  it  is  regarded  under  the  as[)ect 
of  the  right  which  the  beneficiary  has  to  call  upon  the 
trustees  to  convey,  to  transfer,  or  to  denude  themselves 
of  the  possession  of  the  subject.  I  have  no  hesitation, 
therefore,  in  advising  your  Lordships  that  there  is 
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nothing  at  all  of  reality  and  substance  in  that  objection 
which  has  been  now  attempted  to  be  raised 

Then,  iny  Lords,  if  that  be  so,  the  determination  of 
the  cause  depends  entirely  upon  the  inquiry,  whether 
the  shiare  of  Major  Smitli,  under  the  tru^  settlement 
of  John  Smith,  in  the  heritable  estates  therein  com- 
prised, was  at  the  death  of  Archibald  of  the  quality 
of  heritable  or  of  moveable  property.  And  this 
depends  upon  the  other  question,  whether  by  the 
trust  disposition  and  settlement  of  John  Smith  his 
heritable  estate  was  absolutely  converted  into  move- 
able property. 

The  principle  or  doctrine  of  conversion  appears  to 
be  the  same  both  in  England  and  in  Scotland.  Con- 
version is  a  question  of  intention,  and  depends  on 
the  nature  and  effect  of  the  directions  given  in  any 
settlement  or  will.  If  real  or  heritable  property  be 
vested  in  trustees  upon  an  absolute  and  unconditional 
trust  for  sale,  either  declared  or  necessarily  implied, 
and  the  proceeds  of  such  sale  are  disposed  of,  there  is 
(in  the  quaint  phrase  of  the  English  law)  an  out  and 
out  conversion  for  the  purposes  of  that  disposition  ; 
and  the  interest  of  every  beneficiary  taking  imder  the 
disposition  is  of  the  nature  of  personal  or  moveable 
property.  But  if,  instead  of  an  absolute  and  unquali- 
fied trust  or  direction  for  sale,  the  right  to  sell  is  made 
to  depend  on  the  discretion  or  will  of  the  trustees ;  or 
is  to  arise  only  in  case  of  necessity ;  or  is  limited  to 
particular  purposes,  as,  for  example,  to  pay  debts  ;  or 
is  not^  in  the  appropriate  language  of  Lord  Fullarton 
in  the  case  of  Blackburn  (a),  '*  indispensable  to  the 
execution  of  the  trust ;"  then  in  any  of  these  cases, 
until  the  discretion  is  exercised,  or  the  necessity 
arises  and  is  acted  on,  or  after  the  particular  purposes 
are  answered,  or  if  the  sale  is  not  indispensable, 
(a)  10  Sec.  Ser.  166. 

C  C 
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BnaunAii  there  is  no  change  in  the  quality  of  the  property ;  aad 
Awn».^AL.  the  heritable  estate  must  continue  to  be  held  and 
^^^SS^!^'*  transmitted  as  heritable.  These  principles  are  clearly 
deducible  in  Scotch  law  from  the  cases  of  Durie  (a), 
Patrick  (6),  Blackburn  (c),  Williamson  (d),  and  Pear- 
son (e),  which  have  been  cited  at  the  bar. 

The  words  of  Lord  Fvllarton  in  Blackburn's  case 
are  felicitoua  Lord  FvUarton  there  sajsj  in  one 
part  of  his  judgment  (/),  "  The  very  terms  of  this 
leading  direction  necessarily  imply  a  conversion  of 
the  heritage,  and  a  money  payment  of  the  shares 
into  which  the  succession  was  to  be  divided."  And 
in  another  part  his  Lordship,  speaking  of  the  pro- 
visions of  that  settlement,  says  (g\  *'  I  can  read  these 
provisions  in  no  other  way  than  this,  that  the  whole 
estate  was  to  be  valued  in  money,  and  that  each  child^ 
share  was  to  be  estimated  and  paid  in  money  as  they 
respectively  arrived  at  the  age  of  25.  That  being  tbe 
case,  it  is  dear  to  me  that  the  exercise  of  the  power  to 
sell  or  convert  was  not  optional  but  indispensable  to 
the  execution  of  the  trust." 

I  think  that  particular  inquiry  so  expressed  by 
Lord  FuUaHon  is  exactly  the  inquiry  which  we 
have  to  prosecute  with  reference  to  the  language  cf 
this  settlement,  in  order  to  arrive  at  a  correct  con- 
clusion of  the  intention  of  the  truster,  and  the  effect 
of  the  trust  disposition  which  he  has  made.  I  shall, 
therefore,  inquire,  in  the  language  of  Lord  Fulhirt^i, 
whether  there  be  in  this  trust  disposition  an  imperative 
direction  to  sell  at  all  events,  or  whether  the  ^e  ia 
an  indispensable  condition  for  the  execution  of  the 
trust. 


(a)  Morr.  4624. 
(c)  10  Sec.  Ser.  166. 
(e)  20  Sec.  Ser.  105. 
(9)  10  Sec.  Ser.  18/. 


(6)  1  Sec.  Ser.  207- 
{d)  13  Sec.  Ser.  436. 
(/)  10  Sec.  Ser.  186, 
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Now,  inviting  your  Lordships'  attention  to  the 
settlement  which  has  been  so  much  discussed,  youi 
win  find  its  effect  to  be  that  the  v/niveraitccs  of  the 
property  is  first  absolutely  vested  in  trustees.  They 
are  directed  '^from  the  produce  of  my  means  and 
estate"  to  pay  the  debts.  They  are  then  directed 
to  pay  a  variety  of  legacies  which  are  enumerated ; 
bat  there  is  in  no  part  of  any  one  of  those  directions 
anything  which  requires  them  of  necessity  to  begin 
by  gelling  the  real  estate  before  they  address  them- 
selves to  the  performance  of  those  directiona 

Then  the  truster  takes  up  the  disposition  of 
the  residue ;  and  it  is  agreed  on  all  sides  that  the 
question  in  controversy  turns  on  the  true  meaning 
and  the  legal  effect  of  the  disposition  so  made.  The 
language  is  this : — "  I  direct  and  appoint  my  trustees 
io  pay  over  the  residue  and  remainder  of  my  means 
and  estate  generally  above  disponed,  or  the  prices  and 
produce  thereof 

The  words  "  pay  over,"  it  is  admitted  on  all  sides, 
are  r^arded  as  equivalent  only  to  a  direction  to 
transfer  or  convey  (a).  And  if  they  are  so  construed 
(in  conformity  with  what  was  said  by  Lord  Fudlarton), 
then,  adopting  the  observation  of  Lord  St.  Leonards 
in  the  case  of  Smith  (5),  your  Lordships  will  find 
from  the  very  words  of  the  trust  disposition  that  the 
truster  contemplated  the  residue  of  his  estate  being 
transferred ;  because  it  is  plain  that  he  uses  those 
words  under  the  supposition  that  the  estate  might 
remain  in  its  integrity  as  he  left  it.  For  he  puts 
as  an  alternative  "  or  the  prices  and  produce  thereof.*' 
In  plain  language,  therefore,  it  is  a  direction  to  the 


BUCBANAir 

V. 
ANOm,  BT  AL. 

Lord  ChaneeOor'g 


(a)  Per  Lofrd  St.  Leonards :  The  word  "  pay "  is  used  in  the 
stme  lense  as  **  transfer."     1  Macq.  Rep.  764. 
(6)  Advoeate-General  y.  Smith,  1  Macq.  Rep.  760. 

C  C  2 
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trustees  to  convey  the  residue  of  the  real  estate  or  the 
produce  of  that  estate  when  sold.     He  goes  on  then 
to  speak  of  this  being  the  division  to  be  made  between 
his  brother  and  his  sister,  "equally  betwixt  them, 
share  and  share  alike  ;'*  "^ords  which  would  be  clearly 
applicable  to  a  disposition  of  the  property  when  given 
to  two  persons  in  the  character  of  tenants  in  common. 
And  he   adds  these  words:    ''and    their   heirs  and 
assignees  whomsoever,  with  all  the  rights  and  secu- 
rities thereof  which  may  be  vested  in  my  trustees ;" 
a  direction  pointing  immediately  to  the  possession  of 
the  title  to  the  property  comprehended  within  the 
direction.    But  he  goes  on  to  put  beyond  the  possi- 
bility of  doubt,   that  so  far  from  directing  a  sale 
in  all  circumstances  and  under  all  contingencies,  he 
contemplates  a  sale    only  if  it  becomes  necessaiy. 
Necessary  for  what?     Necessaiy  for  the  particular 
purposes  of  this  disposition.     If  it  was  not  necessaiy, 
then  the  trustees  are  vested  with  the  ordinary  power 
and  authority  for  the  management,  the  leasing,  and 
the   administration  of  the  heritable  estate  in  that 
character.     Accordingly  he  says,  "  with  power  to  my 
trustees  to  enter  into  possession  of  the  whole  of  my 
heritable    and    moveable    estate,   to    make    up  all 
necessary  titles  thereto,  to  lease  the  heritable  property 
thereof,  or  if  necessary  to  convert  the  same  into  money." 
There  is  not  one  word  of  that  particular  clause 
which  can  be  made  consistent  with  anything  like  that 
which   Lord  FullarUm  describes  as  an  imperative 
obligation  to  sell,  or  with  anything  similar  to  that 
which  Lord  Fullarton  in  other  words  describes/^  & 
sale  being  an  indispensable  condition  to  the  execution 
of  the  tirust."     It  is  very  far  from  the  meaning  and 
intent  of  this  testator  that  a  sale  should  either  be  made 
a  matter  of  peremptory  obligation,  or  that  a  sale 
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should  be  regarded  as  indispensable  to  the  execution 
of  Uie  trnst. 

My  Lords,  without  fetiguing  you  further,  although 
there  are  many  other  things  that  no  doubt  will  occur 
to  yonr  Lordships  as  bearing  upon  and  confirming 
this  condusion,  I  think  I  may  venture  to  say  that 
there  never  was  a  trust  disposition  to  which  the 
character  of  imposing  a  peremptory  duty,  an  absolute 
and  unconditional  obligation  to  sell,  could  be  attri- 
buted with  less  accuracy  or  propriety  than  it  can  be 
attributed  to  this  trust  settlement.     The  whole  foun- 
dation, therefore,  of  the  judgment  of  the  Court  below 
appears  to   me   (with  all   deference  to  the  learned 
Judges  of  that  Court)  to  fail  altogether ;  and  I  have 
no  hesitation  in  advising  your  Lordships  to  reverse 
that  judgment,  and  to  make  a  declaration  in  conformity 
with  the  prayer  of  the  sunmions  pf  the  present  Ap- 
pellant, namely,  that  the  one  just  and  pro  vadiviao 
equal  half  of  the  residue  of  the  trust  estate  of  the 
deceased  John  Smith,   in  so  far  as  it  consisted  of 
heritable  property^  remained  in  the  hcereditas  jacens 
of  Major  Smith,  and  now  belongs  to  the  present 
Appellant  as  his  heir-at-law. 

That,  as  I  have  said,  is  the  true  conclusion  that 
ought  to  be  arrived  at  fix)m  the  facts  before  you  and 
from  the  interpretation  of  the  law  bearing  upon  the 
case:  And  I  therefore  recommend  your  Lordships  to 
reverse  the  judgment  of  the  Court  below,  and  to  sub- 
stitute that  declaration. 
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Lord  Cbanworth  : 

My  Lords,  I  have  very  little  to  add  in  this  case 
beyond  expressing  my  entire  concurrence  in  the  view 
which  has  been  taken  by  the  Lord  Chancellor.  Upon 
the  first  point  that  was  argued  by  the  Lord  Advocate 


Lord  Cranwortk's 
opinion. 
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here,  but  which  certainly  was  not  argued  or  inves- 
tigated  in  the  Court  below,  when  the  question  comes 
to  be  sifted  and  examined,  there  really  is  no  doubt 
whatever.  There  can  be  no  doubt  that  as  a  general 
proposition  all  heritable  subjects  in  Scotland  are 
subject  to  the  necessity  on  the  part  of  the  heir  of  a 
taking  up  service  or  being  served  either  by  general 
or  by  special  service.  In  the  present  case  it  is  by 
general  service ;  because  there  is  no  doubt  that  the 
passages  cited  from  Mr.  Bell  (a),  and  referred  to  in  the 
printed  cases,  clearly  show  that  a  jus  credUi  of  this 
sort  requires  service  just  as  if  it  had  been  an  estate 
not  of  that  character. 

That  difficulty  being  removed,  the  only  question  is 
whether  the  view  taken  by  the  learned  Judges  below 
on  the  subject  of  conversion  was  or  was  not  a  sound 
and  correct  view.  I  entirely  concur  in  what  the 
Judges  below  said,  that  if  there  was  an  absolute  doty 
imposed  upon  these  trustees  to  sell  at  all  events  and 
without  reference  to  any  discretion  on  their  part  for 
the  convenience  of  those  who  were  interested  in  the 
produce,  if  there  was  an  absolute  duty  imposed  upon 
them  to  turn  this  into  money,  then  whether  they  had 
turned  it  into  money  or  not  would  be  immaterial,  and 
in  whatever  form  it  was  then  held,  it  would  be  treated 
for  the  purpose  of  succession  as  if  it  were  money.  It 
is  impossible,  I  think,  consistently  not  only  with  onr 
notions  in  England,  but  with  the  other  cases  which 
have  been  referred  to  by  my  noble  and  learned  friend 
on  the  woolsack,  and  which  are  very  numerous,  to 
hold  that  there  was  any  such  absolute  duty  imposed 
upon  these  trustees.  On  the  contrary,  I  think  this  is 
a  case  in  which  there  is  the  strongest  reason  for  in- 


(o)  FHnciplfls,  §  14S2. 


CASES   IN   THE   HODSE   OF   LORDS. 


885 


ferring  that  it  was  meant  distinctly  in  the  mind  of 
the  truster  to  be  left  to  their  discretion.  The  very 
drcamstanoe  tiiat  they  may  lease,  and  that  they  may 
make  up  title  and  so  forth,  seems  to  me  to  put  that 
beyond  all  doubt 

It  was  said  that  either  Archibald  Smith  or  Maigaret 
Heugh  might  have  insisted  upon  the  estate  being  sold. 
In  my  view  of  the  case  it  is  not  at  all  necessary  to 
controvert  that  Supposing  they  had .  insisted  upon 
its  being  sold,  they  might  have  altered  the  character 
of  the  property.  But,  inasmuch  as  they  did  not  insist 
upon  its  being  sold,  and  it  was  not  sold,  it  is  impossible 
to  hold  that  their  representatives  after  their  death 
could  insist  upon  its  being  sold ;  because  that  would 
be  just  to  enable  one  person  to  say, ''  it  shall  belong 
to  me;"  whereas,  in  another  view  of  the  case,  it  would 
belong  to  another  person. 

On  the  whole,  therefore,  it  seems  to  me  that  the 
course  suggested  by  my  noble  and  learned  friend  is 
perfectly  correct  The  judgment  of  the  Court  upon 
that  part  of  the  summons  which  relates  to  the  reduc- 
tion does  not  come  before  us,  and  appears  to  be 
substantially  right  Therefore  it  is  only  the  other 
part  of  the  judgment  which  ought  to  be  reversed,  with 
the  declaration  that  my  noble  and  learned  friend  has 


BUCHAMAN   : 
Anov*,  vr  AL. 

Ofiuion. 


Lord  KiNGSDOWN  :  Lar4Ki 

My  Lords,  I  quite  agree  with'your  Lordships  as  to 
the  conclusion  at  which  you  have  arrived,  and  the 
grounds  upon  which  you  have  placed  it.  And  as  we 
are  not  desirous  of  encouraging  the  repetition  of 
arguments  at  the  bar,  I  think  that,  perhaps,  I  should 
set  a  good  example  to  learned  Counsel  by  avoiding 
repetition  in  my  judgment 


386 


GASES   IN   THE  HOUSE  OF  LORDS. 


BOCBAMAIt 


Judgment. 

It  is  Ordered  and  Adjudged,  That  as  respects  the  one  just  and 
pro  indiviso  equal  half  of  the  residue  of  the  trust  estate  of 
John  Smith,  in  the  proceedings  mentioned,  in  so  fsr  as  that 
residue  consisted  of  heritable  property,  the  Interlocutor  of  the 
Lord  Ordinary  of  the  28th  of  January  1859,  and  the  Inter- 
locutor  of  the  Lords  of  Session,  of  the  First  Division,  of  the  Idth 
of  March  1860,  respectively  complained  of  in  the  said  Appeal, 
be  reversed.  And  it  is  hereby  Found  and  Declared,  That  the  said 
one  just  and  pro  indiviso  equal  half  of  the  residue  of  the  trust 
.  estate  of  the  said  John  Smith,  which  by  his  trust  disposition 
and  settlement  the  said  John  Smith  provided  for  his  brother, 
Archibald  Smith,  and  his  heirs  and  assignees  whomsoever,  in  so 
far  as  that  residue  consisted  of  the  heritable  estate  of  the  nid 
John  Smith,  never  vested  in  the  deceased  Margaret  Heui^h 
and  that  the  same  was  not  carried  by  the  trust  disposition 
and  settlement  in  the  proceedings  mentioned,  executed  by  the 
said  Margaret  Heugh,  and  that  the  same  or  the  daim  thereto 
remained  in  h<ereditate  jacente  of  the  said  Archibald  Smith,  and 
now  belongs  to  the  Appellant,  Archibald  Buchanan,  served  and 
decerned  his  heir  as  aforesaid,  &c. 


Holmes,  Anton,  Tubnbull,  &  Shabkey — Grahahe, 
Weems,  Grahame,  &  Wardlaw. 
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HER  MAJESTY'S  ADVOCATE-GENERAL,  Ap/'ellant. 
THE    COMMISSIONERS     OF    SUPPLY  I 
FOR  THE  COUNTY  OF  EDINBURGH  J  ^^®^°^''^"^'^^- 

Commissiotiers  of  Supply — Their  Obligations  as  to  the 
Land  Tax, — Case  in  which  it  was  held  by  the  House, 
agreeing  with  the  Court  of  Session,  that  Commissioners 
of  Supply  were  not  bound  to  furnish  the  collector  of  the 
county  land-tax  with  an  annual  assessment  roll,  specify- 
ing the  land  to  be  assessed,  the  sums  payable  in  respect 
thereof,  and  the  names  of  the  persons  liable  to  the 
charge. 

This  case  originated  in  a  petition  presented  by  Her 
Majesty's  Advocate-General  to  the  Lcn^d  Ordinary  in 
Exchequer  causes  in  the  Coui-t  of  Session  on  the  23rd 
of  September  1859,  against  the  Commissioners  of 
Supply  for  the  county  of  Edinburgh  —  the  above 
Kespondents. 

The  petition  contained  the  following  statement: — 

That  the  CommiMionen  of  supply  for  the  county  of  Edinbiu^h 
hare  neglected  or  refused  to  assess  the  land-tax  payable  from  the 
said  county,  and  to  furnish  the  collector  appointed  to  levy  the 
same  with  a  correct  roll  for  the  year's  land-tax  which  is  payable 
to  Her  Majesty  by  the  county  on  the  25th  day  of  March  1860,  and 
payable  by  the  parties  who  are  assessed  on  Ist  January  1860, 
and  refuse  to  do  so  in  time  to  come. 

The  prayer,  therefore,  of  the  petition  was  that  the 
Lord  Ordinary  would  order  the  Respondents 

To  famish  within  a  month  to  the  collector  of  land-tax  for  the 
said  county,  and  to  his  successors  in  office,  a  correct  and  proper 
assessment  roll  of  the  cess  or  land-tax  for  the  said  county, 
specifying  the  names  of  the  various  lands  and  heritable  subjects 
aithin  the  said  county,  and  liable  to  be  assessed  with  the  sums  of 
hmd-tax  payable  for  such  lands  and  heritable  subjects,  together 
vith  the  names  of  the  persons  or  parties  liable  in  payment  of  the 
said  sums  respectively  for  the  yearns  land-tax  payable  to  Her 
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Majesty  by  the  said  county  on  the  25th  day  of  March  1860 :  And 
further  to  order  the  Respondents  to  furnish  to  the  said  collector 
such  roll  for  each  year  for  all  time  coming,  the  said  roll  to  be 
furnished  to  the  collector  on  or  before  the  first  day  of  September 
in  each  year.  And  in  the  event  of  the  Respondents  failing  to 
fiimish  the  said  collector  with  the  said  roll  for  the  tax  payable  on 
25th  March  1860,  within  one  month,  or  in  the  event  of  their 
failing  to  do  so  on  or  before  the  first  day  of  September  in  any 
future  year,  then  they  ought  to  be  decerned  and  ordained  to  pay 
to  the  said  Donald  Ross,  or  the  collector  for  the  time,  the  sum  of 
1^505/.  Is,  10-/^.  for  each  year  in  which  said  failure  is  made. 

Answers  were  put  in  by  the  Commissioners,  and  a 
record  was  prepared  containing  a  statement  of  facts, 
which  are  very  fully  set  forth  in  the  current  reports  of 
the  Court  of  Session  (a). 

The  L(yi'd  Ordinary  (6),  on  the  4th  July  1860, 
pronounced  an  Interlocutor  in  the  following  terms : — 

Finds  that  the  Petitioner  has  not  instructed  that  under  the 
existing  statutes  an  obligation  rests  on  the  Respondents  to 
furnish  to  the  collector  of  land-tax  the  roll  of  assessment  de- 
manded by  the  Petitioner.  Therefore  refuses  the  prayer  of  the 
Petitioner. 

Upon  a  Keclaiming  Note  from  the  Petitioner,  the 
First  Division  appointed  the  parties  to  give  in  minutes, 
explanatory  of  the  procedure  of  the  Conmiissioners  of 
Supply,  and  throwing  light  on  the  practice  followed 
in  other  counties  as  well  as  in  the  county  of  Edin- 
burgh. In  obedience  to  this  requirement,  minutes 
were  accordingly  lodged,  giving  the  information,  de- 
siderated by  the  Court,  at  great  length  ;  and  the  same 
will  be  found  in  the  report  already  cited. 

On  the  17th  May  1861,  the  case  came  before  the 
Lords  of  the  Second  Division  for  judgment ;  and  the 
result  was  a  unanimous  decision  adhering  to  the  Lord 
Ordinary's  Interlocutor.  In  consequence  of  Hub  de- 
cision, Her  Majesty's  Advocate-Oeneral  appealed  to 
the  House. 


(a)  23  Sec  Ser.  933. 


(b)  Lord  AzdmiUn. 
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The  Lord  Advocate  (a)  and  Mr.  Agnew  were  of  ^^^^JJSr*" 


Counsel  for  the  Appellant. 
Sir  Hugh  (Jairna  and  Mr.  Mure  represented  the 


COMMIMKHniU* 

OF  SuTPLT  rem 

EOINBIttaH. 


The  question  for  consideration  and  the  grounds  of 
the  final  judgment  are  fuUy  examined  and  discussed  in 
the  following  opinions  delivered  by  the  Law  Peers. 


The  Lord  Chancellor  (6) :  Lor*  ^SSSf**'*' 

My  Lords,  this  Appeal  is  presented  by  the  Law 
Officers  of  the  Crown  in  Scotland ;  and  it  raises 
questions  upon  a  petition  presented  by  them  to  the 
Court  below  in  the  nature  of  a  Writ  of  Mandamus. 

The  requisition  is  one  of  great  peculiarity,  seeking 
to  enforce  on  the  Commissioners  of  Supply  a  very 
serious  obligation.  It  was  incumbent,  therefore,  upon 
the  Appellant  to  show,  first,  that  it  is  the  bounden 
l^al  duty  of  the  Commissioners  to  do  what  is  here 
required,  and,  secondly,  that  they  have  the  means  in 
law  of  performing  that  duty,  and  obeying  this  requi- 
sition. 

The  Land-tax  to  which  the  petition  relates  was 
originally  imposed  in  mass  upon  the  whole  king- 
dom. It  was  afterwards  apportioned  among  the 
different  counties,  each  coimty  being  made  liable  for  a 
certain  part  The  proportionate  part  of  each  county 
was  i^ain  sub-distributed  and  divided  according  to 
the  valued  rent  of  the  lands  and  tenements  as  they 
were  held  at  the  time  of  such  valuation.  These  things 
were  done  by  virtue  of  statutes  passed  in  the  years 
1667  and  1690  in  the  Parliament  of  Scotland.  The 
rating  and  assessment  were  made  according  to  the 
then  value  of  the  property ;  but  there  was  no  power 
to  make  successive  or  future  valuations. 


(a)  Ux.  Mononiffi 


(6)  Lord  Wdtbuzy. 
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tm  adtocatb.  The  consequent  state  of  things  I  take  a  descrip- 
coMMiauoNCBs  tio^  of>  from  one  of  the  judgments  in  the  Court 
**  eoiwIuroh!*  below  (a),  which  states  that  "  the  tax  was  imposed 
^"'JSSaS^''^*  according  to  the  valued  rent,  and  the  valued  rent  was 
ascertained  at  a  distant  period  ;  and  no  power  exists 
now  of  revising,  or  correcting,  or  altering  that  valua- 
tion. So  that  the  tax  is  imposed  according  to  a  rental 
and  a  state  of  possession  unsuitable  to  the  present 
condition  of  matters.  It  was  imposed  according  to  the 
value  of  the  subjects  at  the  time,  and  with  reference 
to  the  possession  by  the  parties  at  the  time.  The 
value  is  changed,  the  parties  are  changed,  and  the 
division  of  property  is  altered.  To  ascertain  even 
the  names  of  all  the  parties  who  are  now  proprietors 
of  the  several  subjects,  as  they  then  existed  and  were 
valued,  may  be  difficult  and  troublesome,  and  still  more 
so  to  ascertain  the  proportions  in  which  they  held  the 
subjects.  The  subjects  remain  though  differently 
arranged  or  distributed,  and  they  have  proprietors 
though  the  proprietors  are  changed ;  but  the  relative 
values  (as  at  the  time  of  the  original  valuation)  of  the 
several  lots  into  which  the  properties  are  now  distri- 
buted cannot  be  ascertained  with  absolute  certainty." 
This  account  of  the  present  position  of  the  matter 
with  reference  to  the  statutory  power  which  I  have 
selected  from  one  of  the  judgments  in  the  Court  below, 
tallies  altogether  with  the  statement  made  by  the 
Appellant  himself.  For  in  the  third  article  of  the 
revised  condescendence  it  is  stated  that — "  By  these 
two  statutes''  (the  Acts  of  1667  and  1690)  "power 
was  conferred  on  the  Commissioners  of  Supply  to 
rectify  the  original  valuation,  and  to  subdivide  the 
assessment  in  cases  where  it  is  unequal  The  power 
to  rectify  the  original  valuation  has  not  been  exer- 
cised for  upwards  of  a  century.  It  could  not  be 
(a)  The  Lord  President's  Judgment,  23  Sec.  Set.  949. 
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exercised  now   (if  it  should  still  be  held   existing), 
owing  to  the  changes  in  the  value  of  property." 

It  is,  my.  Lords,  in  this  state  of  things  that  the 
reqaisition  now  under  consideration  is  made  by  the 
Crown. 

Now  it  appears  that  certain  officei*s  called  Com- 
missioners of  Supply  were  appointed  by  the  Act  of 
1667.  Their  powers  given  under  that  statute  are 
divisible  into  two  classes.  First,  certain  judicial 
powers,  which  appear  to  me  to  be  directed  to  the 
rectifying  of  any  assessment,  and  to  the  subdividing 
or  redistributing  of  any  existing  cumulo  assessment. 
I  think  those  powei*s,  like  all  judicial  powers,  were 
to  be  exercised  on  the  application  of  parties  interested. 
Beyond  those  powers  I  am  unable  to  collect  any 
iiather  judicial  authority. 

The  other  class  of  duties  of  the  Commissioners 
prescribed  by  the  statute  related  to  the  management 
of  the  collection  of  the  tax.  They  had  the  duty  of 
collecting  it,  and  the  receiver  or  collector  for  that 
purpose  was  their  agent  or  servant.  The  mode  of 
proceeding  by  the  Commissioners  in  the  discharge  of 
this  duty,  whilst  it  was  exercised  by  them,  is  correctly 
described  by  a  minute  which  is  in  process  (a) ;  and  it 
appears  from  that  minute  that  anterior  to  the  year 
1798  and  down  to  the  year  1835, — "  The  collection  roll 
or  collection  book  was  prepared  by  and  at  the  expense 
of  the  person  employed  by  the  Commissioners  to 
collect,  that  he  was  occasionally  directed  by  the  Com- 
missioners of  Supply  to  specify  in  his  receipts  each 
heritors  portion,  and  the  quantum  upon  each  lOOL  of 
valued  rent ;  but  there  was  no  list  or  roll  or  document 
prepared  by  or  at  the  instance  of  the  Commissioners 
of  Supply,  showing  the  names  of  the  several  parties 
on  whom  the  assessments  were  made,  with  the  sums 


Thb  Adtocatk- 
Gbnbral 

9, 
COMMIWIONns 

or  Supply  pue 
Edimbubob. 

Lord  CkaneeUor*§- 
opiniim. 


(a)  See  23  Sec.  Ser.  933. 
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^"oilSS^"'   P^d  ^y  ®*ct,  and  the  lands  in  respect  of  which  the 
comiiim'ionkiis    parties  were  assessed/' 

or  Supply  po» 

edimmboh.  It  is  stated,  and  I  have  no  doubt  correctly  stated, 

£0nf  ckmeeiiar's  ^j^^^  ^^^^  nccessary  information  to  enable  the  servant 
of  the  Commissioners  to  collect  the  tax,  whilst  the 
collection  was  their  duty,  was  obtained  by  the 
collector  himself  He  was,  no  doubt,  paid  for  the 
performance  of  that  duty,  and  he  took  care  to  have 
that  duty  properly  performed. 

My  Lords,  an  Act  was  passed  in  1835,  the  statute 
of  the  5th  &  6th  Will.  4.  (a),  which  transferred  the 
management  of  the  collection  of  the  tax  from  the 
Commissioners  to  the  Crown.  The  Commissioners 
were  no  longer  to  be  responsible  for  the  coUector  ;  the 
collector  was  a  person  appointed  directly  by  the  Crown, 
and  became  the  agent  of  the  Crown. 

But  before  I  refer  to  the  language  of  the  Act,  this 
I  think  is  obvious,  namely,  that  if  there  be  any  obli- 
gation on  the  Commissioners  to  deliver  a  roll  to  the 
Crown  collector,  such  obligation  must  be  found  in  the 
Act  which  took  away  £rom  them  the  duty  of  collecting. 
Because  it  is  plain  that  whilst  the  Commissioners 
themselves  had  the  duty  of  collecting,  and  the  collector 
was  their  agent  or  servant,  it  would  be  absurd  to 
suppose  that  they  were  under  any  obligation  to  make 
up  and  deliver  a  roll  to  such  servant,  or  that  the  ser- 
vant could  maintain  against  them  any  demand  for  that 
purpose.  When  therefore  the  duty  was  transferred, 
if  the  obligation  asserted  in  this  petition  existed,  we 
must  expect  to  find  it  in  the  Act  which  transferred 
that  obligation. 

Now  the  language  of  the  statute  which  transferred 
the  obligation  is  found  to  be  substantially  this  : — ^''That 
the  land-tax  in  Scotland  shall  be  recovered,  levied, 


(a)  Chap.  64. 
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collected,  and  paid  under  the  same  rules,  regulations,    ^^^ShSl^' 

provisions,  and  penalties  bA  the  assessed  taxes  in 

Scotland  now  are  or  may  hereafter  be  recovered, 

levied,  collected,  and  paid ;  anything  in  the  said  last- 

redted  Act  or  any  other  Act  or  Acts  contained  to  the 

contrary  thereof  in  anywise  notwithstanding." 

I  have  looked  in  vain  for  any  enactment  creating 
an  obligation  or  a  relative  duty  between  the  Com- 
missioners of  Supply  and  the  Crown  collector  uUra 
the  obligations  and  duties  which  had  previously  existed 
and  w^%  to  be  performed  by  the  Commissioners. 

The  argument  on  the  part  of  the  Crown  has  been 
rested  upon  this,  that  this  is  a  duty  which  is  neces- 
sarily required  to  be  done  in  order  to  the  adequate 
ooUection  of  the  tax,  and  that  therefore  if  it  be 
so,  it  must  necessarily  follow  in  law  that  that  duty 
can  be  p^ormed  by  the  Commissioners.  But  I  am 
not  satisfied  either  with  the  argument  itself  or  with 
the  application  of  it  to  the  present  case.  I  think  it 
abundantly  sufficient  to  answer  that  argument  by 
observing  that  no  such  duty  could  have  existed  as 
between  tiie  Commissioners  and  the  collector  anterior 
to  the  statute  of  transfer.  And  that  from  the  tim^ 
of  the  statute  of  transfer  nothing  of  the  kind  can  be 
collected  is  not  only  evidenced  by  the  observations 
which  I  have  already  made,  but  by  the  fact  that  ever 
since  that  statute  was  passed  the  tax  has  been  col- 
lected, and  that  no  requisition  of  this  kind  has  been 
enforced  against  the  Commissionera 

My  Lords,  it  would  be  incumbent  upon  this  House 
to  see  that  the  Commissioners  had  plainly  and  in- 
disputably the  power  of  fulfilling  the  obligation  before 
it  should  proceed  to  throw  that  obligation  upon  thenu 
I  most  say  that  after  an  earnest  desire  to  arrive  at 
a  conclusion  which  would  terminate  this  unseemly 
controversy,    and    prescribe    a  rule   by  which   the 
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The  adtocatb-  piiblic  service,  and  the  duty  of  collecting  this  tax, 
coMMiMONBM  ^^ght  bc  conveniently  performed,  I  find  it  impossible 
°edin7o'rgh?*  to  arrive  upon  these  statutes  at  anything  like  a 
^^»rd  cAimeetior't  proper  and  judicial  deduction  that  that  authority 
has  been  conferred  upon  them  ;  nor  do  I  see  anythiDg 
laid  down  here  as  to  a  line  of  conduct  for  the  purpose 
of  complying  with  the  requisition  of  the  Crown  that 
might  be  plainly  and  safely  adopted  on  the  part  of  the 
Commissioners.  If  there  were  on  the  one  side  and  on 
the  other  a  disposition  to  approach  this  subject  with  a 
view  to  arrive  at  a  practical  and  convenient  mode  of 
procedure,  I  dare  say  it  would  be  found  that  the  tax 
might  be  collected  in  the  county  of  Edinburgh  as  it 
appears  to  have  been  collected  in  other  counties.  But 
we  have  the  parties  keeping  each  other  at  arms 
length ;  the  Crown  insisting  that  the  Commissioners 
are  bound  by  law  to  do  that  which  is  required  in  the 
prayer  of  the  petition,  and  that  the  law  is  dear 
enough  and  plain  enough  to  impose  upon  them  that 
obligation,  and  has  given  them  the  means  of  perform- 
ing that  duty.  From  that  conclusion  I  altogether 
dissent ;  and  I  feel  that  I  am  bound  to  confirm  the 
opinions  that  have  been  delivered  in  the  Court  below, 
and  I  therefore  would  recommend  your  Lordships  to 
dismiss  this  Appeal. 


Lord  Crammorik*t 


Lord  Cranworth  : 

My  Lords,  I  concur  in  the  opinion  that  the  Inter- 
locutors appealed  against  should  be  affirmed  I  can 
discover  nothing  in  any  of  the  Acts  which  imposed  on 
the  Commissioners  the  duty  of  making  any  roll  what- 
ever. By  the  Act  of  1667  they  had  the  power  proprio 
motu  of  amending  the  valuation  of  1660,  but  subject 
to  that  power  the  valuation  of  1660  was  to  be  their 
guide  in  assessing  and  levying  the  tax.  In  none  of 
the   subsequent  Acts  was  there  expressly  or  (as  I 
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think)  impliedly  any  power  to  alter  tlie  assessment,    Tiiit^AprncfcTfE- 

e.:  tpt  on  the  application  of  parties  thinkiDg  them- 

-  ked  aggrieved,  or  desiring  to  have  a  eurnvZo  assess- 
ment divided  where  an  estato  had  been  split  among 
itTereat  owners.  When  the  duty  of  collecting  the 
11  was  taken  away  from  the  Commissioners,  a  roll 

or  book  was  given  by  them  to  the  Treasury,  showing 
!^>  then  state  of  the  assessment,  Lc^  the  assessment  of 
'ijj,  modified  by  the  subsequent  corrections  made  on 

'  la&iGns  of  divbioas  of  property  or  otherwise. 

The  Commii^ionera,  in  my  opinion,  still  retain  the 

wer  and  duty  of  deciding  on  any  complaints  made 

tiiem  of  unequal  assesament,  and  on  any  applications 

dividing  asse^ments  where   property  assessed  in 

vided ;  and  on  general  jjrinciples  I  think  they  must 
I   be  bound  to  inform  the  treasurer  or  collector  of  any 

'-'mtions  so  made.     This  will,  I  should  think,  enable 

^"^  collector  to  discharge  his  duty  ;  hut  if  this  is  not 

the  Case,  application  must  be  made  to  the  Legislature, 

I  eaanot  discover  any  obligation  binding  the  Com- 

^ionera  to  do  more,     I  do  not  go  into  the  question 

fi3  in  detail,  but  content  myself  with  expressing  ray 

ire  concurrence  with  the  Lord  Cliancellor  In  the 
w  wliich  he  has  taken  of  the  case. 


Lord  CHELMSFcmD :  My  Lords,  I  was  present  during 
tie  greater  part  of  the  argument  in  tliis  case  ;  but  on 
the  day  of  the  reply  I  was  compelled  to  attend  the 
Judidal  Committee  of  the  Privy  Council  There- 
ht%  as  I  did  not  hear  the  whole  of  the  argument, 
I  Uiink  it  would  he  better  for  me  to  refrain  from 
expressing  anj^  opinion  upon  the  case. 

Sir  Hufjh  Cairns :  Will  your  Lordships  permit  me 
to  mention  that  by  a  special  statute  for  Scotland  (a), 


Ca)  19  h  m  Vict,  c,  5G,  a.  23, 
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the  Crown  stands  upon  the  same  footing  as  to  costs  as 
any  other  suitor.  We  have  ourselves  no  funds  to  meet 
the  costs  of  this  Appeal,  and  we  trust  therefore  that 
your  Lordships  will  dismiss  it  with  costs. 

LoBD  Chancellor  :  I  hope  your  Lordships  will  not 
listen  to  this  suggestion.  I  think  both  parties  would 
have  done  well  if  they  had  considered  the  question  of 
expeYise  before  they  entered  upon  this  contest. 


Interlocutors  affirmed, 

J.   TiMM — CONNELL  &   HOPE. 
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RALSTON,  ET  AL., 


ApPBLLANTUfa). 
RSBpqNDBNTS. 


Bcqufti  fo  a  Father  in  lije'rent  and  Children   in  fee. — A 
bequest  of  monej  to  a  father  "  in  life-rent,  and  hi§  cliil- 
^T^n^  equally  amoDg  them,  in  fee,"  gives  the  fee  abso- 
ku?ly  to  the  father. 
Per  the  Lord  Chancellor  {b)  :  The  rules  which  govern  the 
transmission  of  property  are  the  creatures  of  positive 
law,  aod,  when  once  estahhshed   and  recognized,  their 
jastice  or  injustice  in  the  abstract  is  of  less  importance  to 
the  comnmnity  than  that  the  rnles  themselves  shall  be 
constant  and  invariable  ;  p.  405. 
Per  the  Lord  Chancellor :  If  the  subject  of  this  gift  had 
been  heritable  property^  I  should  have  considered  it  a 
clear  proposition  in  the  law  of  Scotland  that  the  father 
was  absolute  fiar.     I  consider  it  to  be  also  eatablishcd  by 
declmon^  that  the  &ame  rule  of  construction  must  be 
applied   to  the  words   when  the  subject  of  the  gifb  la 
moveable  or  personal  property  ;  p-  405, 
Per  Lord  Chelmsford  ;  If  certain  words  are  employed  whicli 
have  obtained  a  known  and  settled  meaning  in  law,  we 
are  not  at  liberty  to  look  behind  them  in  order  to  dis- 
cover some  other  intention  in  the  mind  of  the  testator, 
different  from  their  legal  import  ;  p*  418. 
Ope  ft  in  g    vp    a   Record — Action    of    M'itltipU poinding — 
Pr&yer  of  Rvdaiming  Note — New  Claimant — 6  Geo,  4* 
r,  120,  y*,  11,  17,  and  18, — Upon  a  reclaiming  note  in  an 
action    of  multiplepoinding,  it  appearing   that  a   child 
intercs?t£d  in  the  matter  had  been  born  after  the  dale  of 
ihe  Interlocutor  reclaimed  against^  and  that  the  original 
claims  bad  been  made  and  adjudicated  upon  in  error,  the 
Lord^  of  the  Inner  House,  in  comi>liance  witli  a  general 

(tf>  This  case  is  very  fuLly  reported  in  the  Court  of  Session 
C«Ma.  S«»0d  Scaiea,  voL  22,  p.  1442;  voL  23,  p.  1290 ;  and  vol  24, 
p.3L 

{ b)  h&g^  Westbniy , 

D  D  2 
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prayer  in  the  reclaiming  note,  ordered  that  the  record 
should  be  opened  up,  and  new  claims  given  in.  Held  bj 
the  House  that  this  was  not  ultra  vires. 

Per  the  Lord  Chancellor :  The  reclaiming  note,  regard 
being  had  to  the  generality  of  the  concluding  portion  of  the 
prayer,  empowered  the  Inner  House  to  consider  the  whole 
question  of  the  construction  of  the  bequest,  and  to  take 
such  course  as  might  appear  to  them  necessary  ;  p.  402. 

Per  Lord  Chelmsford  :  I  have  come  to  the  conclusion  that 
this  course  was  competent,  from  the  peculiar  nature  of 
the  proceedings  in  multiplepoinding,  and  from  the  mode 
in  which  the  case  was  presented  for  review  ;  p.  414. 

Per  the  Lord  Chancellor :  The  17th  and  18tii  sections  of 
the  statute  appear  to  me  to  apply  only  to  Interlocutors 
pronounced  between  adverse  litigant  parties  ;  p.  404. 

Per  Lord  Cranworth :  The  enactments  of  the  statute  are 
framed  with  a  view  to  regulate  the  proceedings  of  parties 
engaged  in  hostile  litigation,  and  I  should  be  slow  to 
admit  that  by  any  of  its  provisions  it  could  have  been 
intended  to  compel  the  Court  to  hand  over  a  fund  tn 
medio  to  a  party  appearing  on  the  record  not  to  be 
entitled  ;  p.  410. 

Per  the  Lord  Chancellor :  When  the  sole  object  of  an 
action  in  a  Court  of  Justice  is  to  ascertain  the  true  con- 
struction of  a  trust  settlement  or  will,  and  to  declare  the 
consequent  rights  of  the  several  parties,  no  party  can  be 
considered  as  finally  bound  by  a  claim  or  statement 
founded  on  a  construction  of  the  instrument  which  is 
erroneous  in  law  ;  p.  404. 

Per  Lord  Cranworth  :  Whenever  the  Legislature  imposes 
restrictions  or  regulations  on  the  action  of  the  Superior 
Courts,  it  is  not  unreasonable  to  say  that  it«  language 
must  be  looked  to  with  a  strong  inclination  to  construe 
it  in  the  mode  best  calculated  to  promote  obvious 
justice  ;  p.  403. 

This   was  an  action  of  multiplepoinding  (a)  and 
exoneration,  brought  by  the  trustees  and  executors  of 


(a)  Interpleader. 
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the  late  John  Ferguson   of  Caimbrock  Esquire,  to    i^«*roM,  w  ai. 

ascertain  the  right  to  certain  legacies,  of  large  amount,  ^^'"''^''' "  ^«" 

left  by  him  to  sundry  distant  relatives. 

The  summons,  dated  the  18th  November  1856,  was 
foUowed  by  a  condescendence  and  answers,  from  which 
it  appeared  that  the  testator,  by  trust  disposition  and 
testamentary  settlement,  dated  the  13th  May  1853, 
and  by  codicil  thereto,  dated  the  22nd  September 
1855,  disponed,  devised,  and  bequeathed  to  cei^n 
persons,  whom  he  appointed  to  be  his  trustees,  his 
whole  means  and  estate,  for  certain  purposes  therein 
specified  In  particular  he  directed  his  trustees  "  to 
"  pay  to  James  Hamilton,  in  life-rent,  and  his  children, 
"  equally  among  them,  in  fee,  5,000/. ; "  and  also  "  to 
"  pay  to  John  Hamilton,  in  life-rent,  and  his  children, 
"  equally  among  them,  in  fee,  20,000Z/' 

The  testator  died  on  the  8th  January  1856.  James 
Hamilton  was  then  living,  a  bachelor.  John  Hamilton 
was  also  then  living,  having  four  living  children.  A 
fifth  child  of  John  Hamilton,  Marion,  in  utero  at  the 
testator's  death,  was  born  a  few  days  thereafter ;  and 
a  sixth  child,  Peter,  was  begotten  as  well  as  bom  in 
course  of  the  litigation. 

The  usual  record  of  pleadings  and  averments  having 
been  made  up  before  Lord  Handydde  (Ordinary),  he, 
on  the  I7th  July  1857,  decided  in  favour  of  James 
Hamilton  in  terms  of  his  claim,  which  was  a  claim  to 
the  fee  absolutely.  As  to  the  gift  in  favour  of  John 
Hamilton,  Lord  Handy&ide  held  that  the  fee  was  in 
the  children,  including  Marion,  she  "being  at  the 
death  of  the  testator  a  child  in  utero."  He  pro- 
nounced no  judgment  as  to  Peter,  who  in  fact  was 
not  bom  till  April  1858. 

The  trustees  reclaimed  to  the  Judges  of  the  Inner 
House  (First  Division),  who,  on  the  18th  March  1859, 
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Ralvton,  bt  al. 

f. 


recalled  Lord  Handydde'a  Interlocutor,  and  remitted 

Hamilton,  et  al.   ^j^^  ^^^^  ^^  j^^^  Kvnlock  (a),  "  with  pOWCr  tO  Opcn  Up 

"  the  record,  and  to  allow  the  claims  to  be  amended, 
"  or  new  claims  to  be  given  in." 

New  claims  were  accordingly  lodged  before  Lord 
KvrUoch,  whereby  James  Hamilton  claimed  the  fee  of 
the  legacy  of  6,000?.,  and  John  Hamilton  claimed  the 
fee  of  the  legacy  of  20,000?. 

Lord  Kvnloch,  on  the  24th  February  1860,  found 
that  John  Hamilton  was  entitled  to  the  life-rent  only 
of  the  legacy  of  20,000?.,  and  that  the  fee  belonged  to 
his  children,  "  whether  then  existing,  or  still  to  come 
'*  into  existence,  equally  among  them ;  '*  and  he  found 
that  James  Hamilton  was  entitled  to  the  life-rent  only 
of  the  legacy  of  5,000?.,  and  that  the  fee  belonged 
to  his  children,  "  who  might  come  into  existence, 
equally  among  them." 

The  parties  severally  reclaimed  against  this  Inter- 
locutor to  the  Judges  of  the  Inner  House  (First 
Division),  who,  on  the  13th  June  1860,  altered  Lord 
KvnlocKs  Interlocutor,  and  found  that  "  the  legacy 
"  of  5,000?.,  bequeathed  to  James  Hamilton  and  his 
"  children,  belonged  and  was  payable,  directly  and 
"  immediately,  to  the  said  James  Hamilton  in  fee ; 
"  and  that  in  like  manner  the  legacy  of  20,000?., 
"  bequeathed  to  John  Hamilton  and  his  children, 
"  belonged  and  was  payable  directly  and  immediately 
"  to  the  said  John  Hamilton  in  fee." 

Against  this  judgment  the  trustees  appealed  to  Uie 
House,  and  the  cause  having  come  on  for  argument  on 
the  8th  May  1862,  there  appeared,  as  Counsel  for  the 
Appellants,  Mr.  Bacon,  Mr.  Muir,  and  Mr.  Pearaoii. 


(a)  Lord  Handyside  had  died  not  long  after  pronouncing  his 
Interlocutor  of  the  17th  July  1867. 
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The  Lord  Advocate  (a),  the  Solicitor-General  (b), 
Mr.  RoUy  Sir  Riigh  Cairns,  Mr.  Lee,  Mr.  Boyle,  Mr. 
Millar,  Mr.  Lamond,  and  Mr.  Lefevre  for  the  several 
daimants. 

The  case  is  very  minutely  gone  into  in  the  following 
opmions,  which  leave  none  of  the  arguments  un- 
touched, and  which  exhaust  all  the  authorities. 


Ralstoit,  kt  al. 

V. 

Hamilton,  n*  al 


The  Lord  Chancellor  (c)  : 

Mj  Lords,  the  merits  of  this  case  lie  in  a  small 
compass.  They  are  involved  in  the  question,  what  is 
the  true  construction  in  law  of  a  bequest  contained  in 
the  trust  disposition  and  settlement  of  the  testator  John 
Ferguson,  and  which  bequest  is  expressed  in  these 
words,  "  To  John  Hamilton,  baker,  in  Irvine,  in  life- 
rent, and  his  children  equally  among  them  in  fee 
20,0001.  ? "  The  testator  died  upon  the  8th  January 
1856.  At  the  time  of  his  death,  John  Hamilton  had 
four  children,  who  were  infants.  Two  other  children 
have  since  been  bom  to  him,  one  named  Marion  shortly 
after  the  trustee^s  death,  another  named  Peter  in  the 
month  of  April  1858. 

The  legacy  became  payable  on  the  9th  September 
1856,  and  ^  there  are  abundant  means  wherewith  to 
pay  it,  but  no  one  of  the  parties  interested  has  as  yet 
derived  any  benefit  from  the  bequest  in  consequence 
of  this  litigation. 

The  difficulty  on  the  present  Appeal  is  almost 
entirely  of  a  technical  nature.  The  question  may  be 
thus  generally  stated.  An  action  of  multiplepoinding 
and  exoneration  having  been  raised  by  the  trustees 
acting  under  the  trust  disposition,  which  I  will  hence- 
forth call  the  will  of  the  truster,  against  the  benefi- 
ciaries under  that  will,  certain  proceedings  were  taken 


Lord  Chancellor** 
opinion. 


(a)  Mr.  Moncreiff. 
(c)  Lord  Westbury. 


(i)  Sir  Roundell  Pahner. 
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Ralron,  et  al. 

V. 

Haiulto.-«,  rr  al. 

Lord  ChanceUof*$ 
opinion. 


on  behalf  of  John  Hamilton,  in  -which,  as  it  appeared 
to  the  Lords  of  the  Second  Division,  before  whom  the 
matter  was  brought  by  the  reclaiming  note  of  the 
tiTLstees,  an  erroneous  interpretation  had  been  put  on 
the  bequest  to  John  Hamilton  and  liis  children,  and 
accordingly  the  Court,  by  its  Interlocutor  of  the  18th 
of  March  1859,  directed  the  record  to  be  opened  and 
allowed  the  claims  to  be  amended  in  order  that  the  true 
construction  of  the  bequest  might  be  again  considered 

In  doing  so  the  Court  recalled  an  Interlocutor  of 
the  Lord  Ordinary  of  the  17th  July  1857,  in  which 
John  Hamilton  the  father  was  found  to  be  a  life-renter 
only  of  the  legacy  in  question,  and  from  which  decision 
John  Hamilton  had  not  reclaimed.  It  is  insisted  that 
the  Court  had  no  power  to  do  this,  and  that  the  course 
taken  is  in  contravention  of  the  Act  6  Geo.  4.  a  120. 

It  must  be  remembered  that  the  object  of  the  action 
is  the  exoneration  of  the  trustees  by  ascertaining  the 
true  construction  and  effect  of  the  bequests  contained 
in  the  will.  The  trustees  therefore  have  an  interest 
in  the  true  interpretation  of  the  will  and  especially  of  a 
bequest  under  wliich  future  children  of  John  Hamilton 
might  be  entitled  to  claim. 

Although  therefore  neither  John  Hamilton  nor  the 
curator  of  his  infant  children  had  reclaimed  against 
the  Interlocutor  of  1857  or  disputed  the  construction 
thereby  put  on  the  bequests,  the  trustees  had  a  right 
to  do  so,  and  to  bring  the  whole  Interlocutor,  so  far 
as  it  affected  the  construction  of  the  bequest,  before 
the  Inner  House  by  a  reclaiming  note.  And  in  my 
judgment,  regard  being  had  to  the  generality  of  the 
concluding  portion  of  the  prayer,  this  was  in  effect  done 
by  the  reclaiming  note  of  the  trustees.  That  reclaim- 
ing note  empowered  the  Inner  House  to  consider  the 
whole  question  of  tl\e  construction  of  the  bequest,  and 
to  take  such  course  as  might  appear  to  them  to  be 
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necessary  for   the   exoDeration   of   the  trustees    by    RA"T0N,rr4u 
ascertaining  and    declaring  the  true  rights   of  the  "^'"'•^"■al. 

,         /»   •      ■  Lord  CAaneetIor*» 

beneficiaries.  opinion. 

Whilst  this  reclaiming  note  was  in  dependence  the 
matter  was  still  further  set  at  large  by  the  birth  of 
Peter,  the  youngest  child  of  John  Hamilton,  and  bjf 
his  being  sisted  as  a  party  to  the  process  then  pending 
by  virtue  of  the  reclaiming  note  before  the  Lords  of 
Session. 

The  claim  of  Peter  is  made  in  the  following  words  : 
'On  the  supposition  that  the  legacy  of  20,000i. 
should  not  be  found  to  be  vested  in  John  Hamilton 
as  fiar,  the  pupil  claimant,  Peter  Hamilton,  should  be 
preferred  to  one-sixth  share  thereof  under  burden  of 
his  Mher's  life-rent."  This  claim  immediately  suggests 
the  right  of  the  father  as  fiar  to  the  whole  of  the  legacy. 
Now,  Peter  was  in  no  respect  named  by  the  Inter- 
locutor of  the  Lord  Ordinary  in  1857  ;  nor,  having 
r^ard  to  his  claim,  could  he  bind  his  father  by  that 
Interlocutor. 

Under  these  circumstances  it  would  appear  to  me 
that  the  course  taken  by  the  Court  of  Session,  in  their 
Interlocutor  of  March  1859,  of  opening  the  record  was 
proper  and  competent. 

But  then  it  is  insisted  that  under  the  17th  and  18th 
sections  of  the  6  Geo.  4.  c.  120,  the  Interlocutor  of 
the  Lord  Ordinary  finding  the  father  entitled  to  a 
life-rent  only,  was  final,  that  it  was  not  competent 
to  the  Court  to  relieve  the  father  from  the  etfect  of 
that  Interlocutor,  and  that  the  Interlocutor  of  March 
1859,  is  therefore  erroneous. 

In  my  opinion  this  is  not  the  effect  of  the  statute 
in  the  present  case.  I  have  already  observed  that  the 
whole  of  the  Interlocutor  of  the  Lord  Ordinary  may 
be  considered  as  brought  up  on  appeal  by  the  reclaim- 
ing note  of  the  trustees,  and  that  the  sistiug  and  claim 
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Ralsto.v,  et  al. 

V. 

Hamiltok,  et  al. 

Lord  Chancellor's 
opinion. 


of  Peter  involved  the  necessity  of  reconsidering  the 
construction  of  the  bequest. 

But  further,  the  17th  and  18th  sections  of  the 
statute  appear  to  me  to  apply  only  to  Interlocutors 
pronounced  between  adverse  litigant  parties.  Now, 
as  between  the  father  and  the  children  existing  at  the 
death  no  controversy  or  issue  had  been  raised.  Under 
the  process  of  multiplepoinding,  the  father  and  the 
four  elder  children  had  brought  in  one  joint  claun,  in 
which  the  father  and  curator  of  the  children  submitted 
that  the  father  was  entitled  to  a  liferent,  and  the 
children  to  the  fee  of  the  legacy.  Afterwards  Marion 
was  added  to  the  class  of  children  entitled,  on  the 
ground  that  though  in  utero,  she  was  a  child  in  esse 
at  the  death  of  the  testator. 

The  Interlocutor  of  the  Lord  Ordinary,  therefore, 
as  regards  the  father,  was  the  necessary  result  of  the 
submission  contained  in  this  form  of  claim.  It  seems 
unreasonable  that  the  father  should  be  bound  by  his 
submission,  when  the  four  children  for  whom  it  was 
made  can  no  longer  have  the  benefit  of  it  But 
fiirther,  I  am  of  opinion  that  where  the  whole  object 
of  an  action  in  a  Court  of  Justice  is  to  ascertain  the 
true  construction  of  a  trust  settlement  or  will,  and  to 
declare  the  rights  of  the  several  parties  as  consequent 
on  that,  no  party  can  be  considered  as  finally  bound 
by  a  claim  or  statement  founded  on  a  construction  of 
the  instrument  which  is  erroneous  in  law. 

On  considering  the  claim  of  Petef,  the  Judges  of  the 
Inner  House  perceived  that  the  true  point  of  law  had 
not  been  raised  as  between  the  father  and  the  children. 
They  opened  the  record,  and  gave  the  power  of  making 
new  statements  for  the  purpose  of  raising  it,  and  in  so 
doing  they  acted  in  conformity  with  the  11th  section 
of  the  statute. 

For  these  reasons  I  submit  to  your  Lordships  that 
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the  Interlocutor  of  March  1859  was  right,  and  ought 
to  be  affinned. 

We  now  come  to  the  merits,  namely,  the  true  con- 
struction of  the  bequest.  It  must  be  remembered  that 
the  rules  which  govern  the  transmission  of  property- 
are  the  creatures  of  positive  law,  and  that  when  once 
established  and  recognized,  their  justice  or  injustice  in 
the  abstract  is  ^of  less  importance  to  the  commimity 
than  that  the  rules  themselves  sh^  be  constant  and 
invariable. 

Now,  if  the  subject  of  this  gift  had  been  heritable 
property,  I  should  have  considered  it  a  clear  proposition 
ia  the  law  of  Scotland  that  the  father  was  absolute 
fiar.  I  consider  it  to  be  also  established  by  decisions 
that  the  same  rule  of  construction  must  be  applied  to 
the  words  when  the  subject  of  the  gift  is  moveable  or 
personal  property.  I  am  fiilly  sensible  of  the  absurdity 
of  the  legal  reasoning  on  which  this  last  proposition 
is  founded  It  begins  by  confining  the  father  to  a 
life-rent  in  order  to  arrive  at  an  enlarged  construction 
of  the  word  "  children  ;"  and  having  thus  affixed  to 
the  word  a  construction  founded  on  the  existence  of 
a  life-rent,  it  uses  that  construction  for  the  purpose  of 
destroying  the  very  basis  on  which  it  is  founded.  The 
only  answer  is,  that  the  law  is  so  settled  ;  for  I  cannot 
oppose  the  obscure  case  of  TumbuU  (a)  to  the  current 
of  subsequent  decisions  and  opinion. 


RALaT<»l,  BT  AL. 
9. 

Hamilton,  et  al. 

Lord  Chancellor's 
opinion. 


[a)  The  case  here  referred  to  bj  the  Lord  Chancellor  is  that 
of  Ann  TumbuU  against  George  TumbuU  and  others,  decided  hy 
the  Court  of  Session  on  the  17th  Julj  1778,  Morrison's  Diet. 
4248,  havinf^  the  following  cautious,  but  not  very  instructive 
marginal  note  or  rubrick,  namely,  "  Import  of  a  legacy  to  the 
parent  in  life-rent  and  children  in  fee."  It  requires  a  careful 
itndy  to  make  out  what  this  **  import "  really  was ;  but  it  would 
appear  that  the  feudal  rule  as  to  the  impossibility  of  a  fee  remain- 
ing tm  pendente  was  held  inapplicable  to  the  case  of  a  provision  of 
2,000  marks  given  by  a  testator  to  his  niece  in  life-rent,  and  to 
ber  children  in  fee. 
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Ralston,  st  al. 

9. 

Hamilton,  bt  al. 


I,  therefore,  humbly  advise  yoxir  Lordships  that  the 
Interlocutors  appealed  from  ought  to  be  affirmed,  and 
the  Appeals  dismissed. 


Lord  Cranwortk*» 
opinion  t 


Lord  Cranwobth  : 

My  Lords,  on  the  question  decided  by  the  Judges 
of  the  Second  Division  of  the  Court  of  Session,  namely, 
that  by  the  law  of  Scotland  John  Hamilton  was  abso- 
lutely entitled  to  the  fee  of  the  legacy  of  20,000^.,  none 
of  your  Lordships  had,  I  believe,  any  doubt. 

There  might  formerly  have  been  fair  ground  for 
contending  that  the  doctrine  applicable  to  real  estate, 
under  which  a  gift  to  one  in  life -rent  and  to  liis 
children  ncLScituri,  was  held  to  vest  the  absolute  fee 
in  the  parent,  ought  not  to  regulate  the  construction 
of  pecuniary  legacies.  But  this  is  one  of  a  numerous 
class  of  questions  in  which  it  is  of  far  greater  im- 
portance that  a  rule  once  laid  down  should  be  strictly 
adhered  to  than  that  the  rule  itself  should  be  ab- 
stractedly the  best  which  could  be  proposed ;  and  it 
seems  to  me  clear  that  the  rule,  as  acted  on  by  the 
Court  of  Session  in  this  case,  has  long  been  understood 
to  be  an  established  principle  in  the  law  of  Scotland, 
and  to  have  been  recognized  by  this  House  as  appli- 
cable to  pecuniary  legacies,  in  the  case  oi  Mackiniosh 
V.  Gordon  {a). 

It  was  contended  that  here  the  gift  to  the  children 
of  John  did  nob  include  children  nascituH,  but  only 
those  in  existence  or  in  utero  at  the  testator's  death. 
But  there  is  evidently  no  foundation  for  such  an 
argument.  As  to  James  Hamilton,  the  gift  to  whom 
and  whose  children  immediately  precedes,  and  is  in 
the  very  same  words  as  that  to  John  and  his  children, 
children  to  be  bom  must  have  been  intended,  for  he 
was  at  the  date  of  the  will  a  bachelor.  And  it  is 
(a)  4  BeU'8  App.  Cas.  105. 
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impossible  to  hold  that  the  word  "children"  was  used 
in  one  sense  when  applied  to  James^  and  in  another 
when  applied  to  John.  Of  the  propriety  of  the  deci- 
sion of  the  Court,  if  they  had  authority  to  adjudicate 
on  the  subject,  I  have  no  doubt. 

But  it  was  argued  that  the  Court  was  acting  ultra 
vires;  for  that  by  the  Judicature  Act,  6  Geo.  4.  c.  120. 
an  Interlocutor  of  the  Lord  Ordinary  is  binding  on 
those  who  have  not  reclaimed  against  it.  And  here  it 
was  said  Lord  Ha/ndyside'a  Interlocutor  of  the  l7th 
of  July  1857  decided  that  John  was  a  life-renter  only, 
and  that  by  that  he  must  be  taken  to  be  concluded, 
as  he  did  not  reclaim.     But  is  this  so  ? 

The  contention  of  John  and  his  four  children  bom 
in  the  testator's  lifetime  was  that  they,  and  they 
alone,  were  entitled  to  the  legacy  of  20,000Z. 

The  coiUention  of  Marion,  the  child  bom  shortly 
after  the  testator's  decease,  was  that  she  was  entitled 
tu  the  same  rights  as  the  four  other  children,  her 
brothers  and  sisters. 

The  contention  of  the  trustees  was,  that  John  was 
a  mere  life-renter,  and  that  all  children  of  John, 
whensoever  bom,  were  entitled  to  the  fee,  and  so  that 
they  were  bound  to  retain  the  fiind. 

Lord  Handyside  decided  that  Marion  was  to  be 
treated  as  a  child  bom  in  the  testator's  lifetime,  and 
that  John  and  the  children  then  bom  (including 
Marion  as  one)  were  entitled,  to  the  exclusion  of  after- 
born  children,  and  so  repelled  the  claim  of  the  trustees 
to  retain  the  fund. 

The  trustees  reclaimed;  and  on  the  argument  of 
the  case  before  the  Inner  House  the  Court  saw  that, 
from  the  form  of  the  record,  though  the  question 
between  the  children  bom  and  those  to  be  thereafter 
bom  might  be  decided,  yet  that  another  question 
apparently  overlooked  by  John>  namely,  the  question 


RAuron,  bt  al. 

V. 

Hamilton,  xt  al. 

Lord  Cranworth' 
opinion. 
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Rautom,  bt  al 

Hamilton,  it  al. 

Lord  Oranwortk'B 
opHnom* 


between  him  and  his  children  whether  he  was  not  the 
fiar,  could  not  be  decided. 

The  Court,  therefore,  remitted  the  record  to  the 
Lord  Ordinary,  with  power  to  open  up  the  record 
and  allow  the  claims  to  be  amended^  or  new  claims  to 
be  given  in. 

This  was  accordingly  done,  and  John  and  his  children 
made  separate  claims,  John  claiming  to  be  fiar,  and 
the  children  claiming  that  he  was  a  mere  life-renter, 
the  fee  being  in  them. 

The  result  of  the  proceedings  on  the  record  tins 
amended  has  been  to  decide  that  John  is  the  fiar,  and 
so  entitled  to  the  whole  20,000Z.  absolutely. 

This  judgment  is,  in  the  opinion  of  your  Lordships, 
correct.  Any  other  decision  would  have  had  the 
effect  of  handing  over  the  money  to  a  person  or  persons 
not  entitled  to  it,  and  consequently  of  depriving  John 
of  his  just  right. 

The  only  question  is,  whether  the  Inner  House  had 
the  power  so  to  remit  the  cause,  and  enable  John  to 
insist  on  his  true  right.  I  think  it  had.  If  such  a 
power  is  excluded  by  the  Judicature  Act,  this  must 
have  been  a  result  contrary  to  the  real  intention  of 
the  Legislature.  It  cannot  have  been  intended  to 
compel  the  Court  to  order  trustees  who  have  a  ftnd 
in  hand  and  who  are  seeking  the  directions  of  the 
Court  as  to  the  persons  to  whom  it  ought  to  be  paid, 
to  hand  it  over  to  persons  not  entitled,  though  it 
appears  on  the  record  who  the  person  is  who  has 
really  the  right. 

But  I  do  not  think  that  the  Judicature  Act  does 
prohibit  the  Court  from  taking  the  course  which  it 
followed. 

Whenever  the  Legislature  imposes  restrictions  or 
regulations  on  the  action  of  the  Superior  Courts,  it  is 
not  unreasonable  to  say  that  its  language  must  be 
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lo&kfid  to  with  a  strong  inclination  to  construe  it  in 
tb  mode  best  calculated  to  promote  obvioiis  justice. 
And  I  thiak,  tlmtj  if  neeessaryj  we  may  fairly  under- 
staBd  mch  a  proceeding  as  is  now  in  discussion  to 
have  been  sMictioned  by  the  11  th  section. 

Hat  sectioa  contains  a  proviso  that  where  any  new 

plea  or  ground  of  law  (i.a,  some  ground  of  law  not 

hfoaght  forward  by  the  pleas  appearing  in  the  closed 

record)  shall  be  si^gested  by  the  Judges  of  the  Inner 

Hanse  as  fit  to  be  discussed  in  relation  to  the  facts 

alre&dy  set  forth,  it  shall  be  competent  to  add  such 

plea  to  the  pleas  already  on  the  record. 

The  obvious  object  of  this  proviso  is,  to  enable  the 

urtj  iw  ben  justice  requires  it,  to  allow  the  record  to 

be  amended,  so  that  all  questions  of  law,  arising  on 

the  &ct3  Ijefore  it,  may  be  fairly  and  fully  raised. 

I  am  aware  that  what  has  been  done  in  this  case  is 
not  merely  to  add  new  pleas,  but  also  to  withdraw 
others,  and  in  fact  to  add  pleas,  not  only  m  addition 
to,  but  also  at  variance  with,  some  already  on  the 
record.  This  is  true,  but  consideiing  the  nature  and 
object  of  the  proviso,  I  think  the  greatest  latitude  of 
oonstruction  ought  to  be  allowed.  Here  the  Court 
saw  that  two  parties  having  conflicting  interests  had 
{evidently  mistaking  their  rights)  joined  in  making  a 
common  claim,  with  the  view  of  negativing  the  claim 
of  a  third  party*  To  a  certain  extent  the  claim  was 
rightly  asserted,  ie,,  the  parties  were  right  in  their 
(ont^ntion  against  the  third  party»  But  the  Court 
said,  that  as  among  themselves  there  was  a  question 
which  the  record  in  its  actual  form  did  not  allow  to 
be  raised^  and  as  to  which  the  parties  were  in  error, 
SuTfcly  on  a  fair  construction  of  the  lltli  section  the 
Court  was  at  liberty  to  allow  any  amendment  to  be 
luade  which  would  bring  for  decision  tht?  real  rights 
tjf  all  parties  concerned. 
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Rautom,  n  al. 

9. 
HAMILTOK,  XT  AL. 

Lord  CranworthM 
opinion* 


The  children  to  whom  Lord  Randyside's  Inter- 
locutor gives  the  fee  have  clearly  no  right  except 
what  arises  from  the  estoppel  affecting  their  father 
(I  use  an  English  expression,  but  the  meaning  is 
obvious)  from  the  circumstance  of  his  having  joined 
with  them  in  an  erroneous  statement  of  the  true 
construction  of  the  wilL 

But  on  that  ground  it  is  clear  that  Marion  had  no 
title  whatever.  No  child  could  claim  against  its 
father  on  the  ground  of  his  being  bound  by  the  way 
in  which  he  had  framed  his  claim,  except  those 
expressly  named  by  him. 

It  follows  that  the  Interlocutor  which  lets  in 
Marion  (a)  cannot  be  right. 

I  must  add  that  though  I  think  the  11th  section 
authorized  the  course  taken^  I  am  by  no  means 
satisfied  that  there  would  not  be  a  power  inherent  in 
the  Court  to  take  the  course  it  did,  even  independently 
of  that  section. 

The  enactments  of  that  statute  are  framed  with  a 
view  to  regulate  the  proceedings  of  parties  engaged  in 
hostile  litigation,  and  I  should  be  slow  to  admit  that 
by  any  of  its  provisions  it  could  have  been  intended 
to  compel  the  Court  to  hand  over  a  fund  in  medio  to 
a  party  appearing  on  the  record  not  to  be  entitled. 

This  is  an  action  of  multiplepoinding.  By  an  Act 
of  Sederunt  made  in  July  1828  proceedings  in  such 
action  are  to  be  assimilated,  as  far  as  may  be,  to  those 
in  ordinary  actions.  But  there  is  no  specific  Act  of 
Sederunt  applying  to  such  a  case  as  that  now  before 
us  ;  and  I  do  not  think  we  are  bound,  by  the  general 
language  of  the  Act  of  Sederunt  of  July  1828,  to 
follow  all  the  enactments  of  the  Judicature  Act  The 
analogy,  if  it  is  necessary  to  find  an  analogy  between 


(a)  See  suprct,  p.  399, 
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this  proceeding  in  miiltiplepomdiiig  and  the  proceed- 
ings in  an  ordinary  action,  goes  no  further,  in  mj  view 
of  tlie  casje,  than  to  dedde  that  Lord  HaRdf/side'ii 
Interlocutor  established  conclusively  against  parties  not 
TBclidmiiig,  that  as  between,  on  the  one  hand,  John 
and  his  children  born  at  the  death  of  the  testator* 
treating  the  child  in  nUw  as  then  alive,  and  on  the 
other  hand  childreii  of  John  to  be  after wardd  bom, 
the  latter  had  no  interest  in  the  legacy. 

Tliis  appears  to  me  a  fair  and  reasonable  view  of 
the  case,  and  one  which  warranted  the  Court  in  the 
coaiBe  they  took.  I  am,  there  fore,  of  opinion  with 
the  lA)Td  Clmncdlor  that  the  Interlocutors  appealed 
against  ought  to  be  affirmetL 


t*. 

H4IIIILTON,  CT  AU 


Lord  Chelmsfohd  : 

My  Lords,  before  the  claims  of  John  Hamilton 
and  his  children  can^  be  determined  upon  this  Ap* 
pcal,  it  is  necessary  to  ascertain  whether  the 
competition  is  open  to  him,  or  whether  he  is  not 
pftecluded  from  questioning  the  Interlocutor  of  Lord 
Uandymde^  which  found  that  he  was  entitled  to  the 
legacj^  of  SO,OOUi.  in  life-rent  only,  and  that  his 
diiJdren  born  at  the  death  of  the  testator^  including 
ft  child  171  utero  at  that  period,  were  entitled  to  the 
le^cy  amongst  them  in  fee. 

It  was  strongly  contended  on  the  part  of  John 
Hamilton's  children  that  as  neither  be  nor  they  had 
Appealed  against  this  Interlocutor  it  became  final  as 
between  them,  although  it  might  be  open  to  Peter 
BamOton  the  son,  who  was  bom  pending  the  proceed- 
ings in  the  Inner  Houses  and  was  sisted  as  a  party,  to 
contend  against  that  part  of  it  which  confined  the  fee 
of  the  legacy  to  the  childreu  in  existence  at  the  death 
of  the  testator  \  and  that  the  Interlocutor  of  the 
SeoDud  Division  recalling  the  Interlocutor  of  Lord 

E  E 


XjOr4  ChrtmJf/brd't 
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rauton.  r  At.    Handy  side  and  remitting  to  Lord  Kirdoch  (Ordinary) 
HAMLToif.  w  AL.  ^^j^  powcr  to  ODcn  up   the  record,  and  allow  the 

Lord  CkefHH/brd's      ,.,  ,,  3    .  ,.. 

claims  to  be  amended,  or  new  daims  to  be  given  in, 
was  ultra  vires,  and  ought  to  be  reversed. 

The  objection  to  this  exercise  of  jurisdiction  was 
grounded  principally  on  the  provisions  of  the  Act 
6  Geo.  4.  c.  120,  commonly  called  the  Scotch  Judica- 
ture Act^  the  17th  section  of  which  enacts  that  every 
"  Interlocutor  of  the  Lord  Ordinary  shall  be  final 
in  the  Outer  House,  subject,  however,  to  the  review 
of  the  Inner  House  in  manner  herein-after  directed ; " 
the  18th  section,  that  when  any  Interlocutor  shall 
have  been  pronoimced  by  the  Lord  Ordvnary^  either 
of  the  parties  dissatisfied  therewith  shaU  be  entitled 
to  apply  for  a  review  of  it  to  the  Inner  House,  pray- 
ing the  Court  to  alter  the  same,  in  whole  or  in  part ; 
and  the  21st  section,  that  the  judgment  pronounced 
by  the  Inner  House  shall  in  all  cases  be  final  in  the 
Court  of  Session. 

The  application  for  a  review  of  the  Lord  Ordi- 
nary's Interlocutor  was  by  the  reclaiming  note  of  the 
trustees,  which  was  directed  to  that  part  of  the  Inter- 
locutor giving  the  fee  of  the  legacy  amongst  the 
children  of  John  Hamilton  living  at  the  death  of  the 
testator,  and  merely  prayed  that  it  might  be  found 
they  were  bound  to  retain  the  fee  of  the  legacy  of 
20,000?.  (inter  alia)  until  it  was  seen  whether  any 
other  children  might  be  procreated  of  John  Hamilton, 
and  by  the  claim  of  Peter  Hamilton,  the  child  bom 
pending  the  proceedings,  claiming  to  be  preferred  to  a 
sixth  share,  under  burden  of  his  father's  life-rent 
It  was  insisted  that  there  being  no  attempt  to  distiu-b 
the  Interlocutor  so  far  as  it  gave  John  Hamilton  the 
legacy  in  life-rent  and  his  children  in  fee,  the  Inner 
House  was  boimd  to  confine  itself  to  the  only  part  of 
the  Interlocutor  upon  which  the  application  was  made 
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for  a  review,   and  to  decide  •  the  cause  upon  that    Raltton,  r  a^ 

ground.  Hamilton,  »r  al. 

On  the  part  of  John  Hanulton  it  was  argued,  that  ^''^'Sf'^' 
the  provisions  of  the  6  Geo.  4.  c.  120,  relied  upon  by- 
tie  other  side,  did  not  apply  to  cases  of  multiple- 
poinding,  but  were  confined  to  ordinary  actions  of 
the  description  mentioned  in  the  1st  section,  to  which 
aD  the  subsequent  sections  impliedly  referred.      To 
which  it  was  answered,  that  an  Act  of  Sederunt  of  the 
nth  July  1828,  sect  48,  after  prescribing  to  claimants 
in  multiplepoinding  the  forms   of  proceeding  as   to 
condescendences,  objections  to  claims,   and  note   of 
pleas,  enacts,  that  "  thereafter  in  every  instance  the 
procedure  shall  correspond  as  nearly  as  may*  be  to 
what  is  provided  in  the  case  of  an  ordinary  action.'' 

Now,  if  this  had  been  the  case  of  an  ordinary  action 
I  should  have  felt  great  difficulty  in  saying  that  the 
Court  woxild  have  had  power  to  open  the  record,  not 
npon  any  application  of  the  parties  themselves,  but 
prvprio  Tnotu,  and  with  the  view  of  allowing  a  claim 
to  be  made  totally  different  from  that  which  was 
originally  preferred. 

Various  authorities  were  cited  to  establish  the  right 
ofthe  Court  to  deal  with  the  record  in  the  manner 
they  have  done,  but  none  of  them  appear  to  me  to 
meet  this  case.  The  case  of  Ch^awford  and  others  v. 
Bennet  (a),  which  was  much  relied  upon,  differs  from 
the  present  in  one  essential  particular,  that  the  Court 
there  acted  on  the  application  of  one  of  the  parties, 
who  had  to  pay  the  expenses  as  the  price  of  the 
indulgence  granted.  I  have  not  been  able  to  find  any 
authority  for  the  Court  itself  directing  the  record  to 
be  opened,  except  where  there  has  been  some  irregu- 
larity in  preparing  or  closing  it,  or  where  it  has  not 
•       « 

(a)  10  Shaw,  Dunlop,  &  Bell,  637. 
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ralstom,  bt  au   \yQQj^  made  up  in  a  shape  so  correct  and  fall  bs  to 
AMiLTois  BT  AL.  ^j^y^  ^jj^  Court  to  ffivc  ludorment  upon  it,  as  in  the 

Lord  CMetm^/brd's  .  6  J       o  r  > 

<v<»/oii.  cases  cited  in  argument,  of  Melville  v.  Douglass 
Trustees  (a),  Lothian  v.  Tocte  (6),  to  which  may  be 
added  the  recent  case  of  Inglia  v.  Douglas  (c). 

If  thisy  therefore,  had  been  an  ordinary  action  I 
should  have  been  disposed  to  think  that  there  had 
been  an  excess  of  authority  by  the  Inner  House  in 
giving  power  by  their  Interlocutor  to  open  the  record 
and  to  allow  new  claims  to  be  given  in.  But  after 
some  hesitation  I  have  come  to  the  conclusion  that 
this  course  was  competent,  from  the  peculiar  naiure  of 
the  proceedings  in  multiplepoinding,  and  fr^m  the 
mode  in  which  the  case  was  presented  for  review.  I 
have  not  lost  sight  of  the  Act  of  Sederunt,  which 
assimilates  the  procedure  in  multiplepoinding  to  that 
in  an  ordinary  action.  But  I  do  not  think  that  the 
discretion  exercised  by  the  Court,  of  remitting  the 
cause,  and  opening  the  record  can  be  said  to  come 
within  the  proper  meaning  of  the  term  "  procedure." 
An  action  of  multiplepoinding  is  not  like  an  ordinary 
action,  brought  by  one  person  against  another,  to 
recover  a  debt  or  damages,  or  to  establish  some  right, 
in  which  the  Pursuer  must  necessarily  be  bound  to 
prove  the  claim  or  title  which  he  has  chosen  to  allege. 
In  a  proceeding  of  multiplepoinding  the  fund  upon 
which  the  different  claims  are  made  is  brought  into  or 
at  least  is  within  the  authority  of  the  Court,  and 
while  it  remains  in  medio  all  parties  claiming  any 
interest  in  it  may  appear  although  not  cited,  and 
assert  their  claims.  The  duty  of  the  Court  is  to  adjust 
these  claims,  and  to  distribute  the  fund  in  the^words 
of  the  summons  "to  such  of  the  several  defenders, 


(a)  7  Shaw  &  D.  183. 
(c)  22  Sec.  Ser.  605. 


(6)  7  Shaw  &  D.  525^ 
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and  others  as  may    be  found  to  have   best  right    «*"««.  wal. 
thereto."    If  upon  the  proceedings  being  brought  before  ^^'"'•';^  "  ^'- 
them  it  appears  that  some  of  the  daimants  have  pro-        opMon. 
ceeded  upon  a  mistaken  view  of  their  rights,  and 
therefore  that  the  record  as  it   stands   precludes  a 
determination  of  the  true  title,  it  seems  scarcely  con- 
sistent with  the  duty  which  the  Court  are  called  upon 
to  discharge,   or  with  reason  and  justice,  that  they 
shonid  be  forced  to  decree  payment  to  parties  who 
according  to  their  own  more  correct  judgment  have 
no  just  claim  upon  the  fund.     It  was  admitted  by  the 
Lord  Advocate  that  unless  the  Court  had  power  to 
recall  the  record  it  would  not  be   open  to  them  to 
determine  that  the  parents  and  children  had  other 
rights  than  those  which  the  Interlocutor  had  decided 
Both  the  reclaiming  note  of  the  trustees  and  the  claim 
of  Peter,  the  after-born  son  of  John  Hamilton,  chal- 
lenged the  Interlocutor  only  so  &r  as  it  confined  the 
fee  in  the  legacy  to  the  children  bom  at  the  death  of 
the  testator.     These  claims  proceeded  entirely  upon 
the  supposition  that  the  legacy  was  not  vested  in 
John  Hamilton  as  fiar,  and  in  this  respect  the  Inter- 
locutor was  not  brought  in  review  before  the  Inner 
House. 

Attention  was  called  in  the  course  of  the  argument 
for  John  Hamilton  to  the  closing  prayer  of  the  reclaim- 
ing note,  "  or  to  do  otherwise  in  the  premises  as  to 
your  Lordships  shall  seem  proper.'*  And  the  case  of 
SomervUU  v.  Darlington  (a)  was  referred  to.  I  did 
not  entirely  comprehend  the  drift  of  the  argument 
upon  these  words  in  the  reclaiming  note.  If  it  were 
meant  to  be  said  that  the  prayer  for  general  relief 
enabled  the  Court  of  Session  to  go  into  questions  not 
specifically  raised  before  them,  it  would  appear  to  be 


(a)  21  Sec.  Scr.  467. 
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.rautot«/kt  AL.  adverse  to  John  Hamilton's  contention  in  favour  of 
•hamiltoj^w  AL.  (jjieij.  Interlocutor,  for  they  should  then  have  dealt 
^^^oibtiSi!!^*  finally  with  the  case  themselves,  and  not  have  remitted 
and  given  power  to  open  the  record.  But  there  is  no 
authority  for  saying  that  this  general  prayer  autho- 
rized the  Court  to  decide  the  case  upon  totally 
different  grounds  from  those  expressly  mentioned  in 
the  reclaiming  note.  The  case  of  SomerviUe  v.  Dar- 
Ivagton  was  a  case  of  sequestration,  in  which  there 
was  a  note  of  appeal  to  the  Court  fr^m  an  Interlocutor 
of  the  Sheriff,  deciding  upon  the  validity  of  the  votes 
of  creditors  in  favour  of  a  resolution  for  the  re-exami- 
nation of  the  bankrupt.  The  note  of  appeal  concluded 
with  the  prayer  for  general  relief,  and  the  Court  held 
that  it  was  competent  to  them  to  consider  the  merits 
of  the  resolution  itself  The  Lord  Justioe-Glerk  said, 
"  I  think  the  Appeal  would  have  been  good  without 
any  prayer  at  all,  and  if  a  prayer  is  necessary  I  am 
inclined  to  construe  this  prayer  on  much  the  same 
liberal  principles  as  we  should  the  prayer  of  a  re- 
claiming note.  Under  such  a  prayer,  appended  to  a 
reclaiming  note,  the  Court  has  got  over  as  formidable 
a  difficulty/'  I  am  imable  to  gather  from  this 
passage  whether  the  Lord  Justice-Clerk  intended  to 
refer  to  the  particular  part  of  the  note  now  under 
consideration,  or  to  the  note  generally.  It.  is  difficult 
to  suppose  that  he  meant  that  the  concluding  prayer 
opened  questions  to  the  Court  into  which  they  could 
not  otherwise  have  entered,  because  the  very  same 
words  in  the  present  case  were  not  deemed  sufficient 
to  enable  them  to  determine  according  to  their  own 
view  in  favour  of  a  title  which  was  not  specifically 
raised  upon  the  record.  It  was  because  the  Interlocu- 
tor prevented  a  decision,  vwhich  they  thought  the  just 
rights  of  all  the  claimants  called  for,  that  they  found 
it  necessary  to  remove  it  out  of  the  way,  and  to  afford 
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all  opportunity  to  the  parties  w]io  had  mistaken  their    lui^mjif,  at  al. 

title,  to  amend  their  claims^  so  as  to  raise  the  real  hawiltoti,  xr  al. 

qoestion  for  determination.    To  some  small  extent  the  ^^^^^^^^* 

Interlocutor  of  the  Lord  Ordinary  interfered  with  the 

ngliis  of  a  party  who  was  not  in  any  degree  bound  by 

acquiescence  in  his  jndgment*     The  decision  of  the 

lord  Ordinary,  even  supposing  he  waa  right  in  ex- 

dyiling  after-born  children  of  John  Hamilton  from 

[Kirticipation  in  the  fee  of  the  legacy,  by  confining  the 

interest  of  the  parent  to  a  life-rent,  abut  ont  entirely 

iht9p€B»ucctEmoni8  of  theae  children.    This,  it  is  tme, 

n  an  interest  of  a  very  trifling  character  amounting 

id  a  mere  expectancy  ;  but  such  as  it  is,  the  decision 

of  the  Lord  Ordinary  entirely  excludes  it,  while  the 

jdgment  of  the  Inner  House  determining  the  fee  to 

Im^  m  the  parent,  if  held  to  be  correct,  will  open  it  to 

nenu      But   I  prefer  resting  my  opinion  upon  the 

i^eculiar  nature  of  the   action  of   multiplepoinding, 

in  which   the   Court  is  called  upon  to  adjust  the 

ckims  of  different  parties  upon  a  fund  ht  m^diOf  and 

^)  which  the  object  and  end  of  the  proceeding  seem 

k*  render  it  their  duty  to  ascertain  and  determine.,  not 

upon  the  footing  of  what  the  parties  may  respectively 

eUim.  but  upon  their  own  judgment  of  the  true  riglit 

of  all,  wliether  original  defenders  or  others,  who  may 

have  claims  upon  the  funds.     It  appears  to  me  that 

liie  Court  of  Session  were  not  prevented  by  any  of  the 

pnmsions  of  the  Scotch  Judicature  Act,  or  by  any 

of  their  own   pre\"ious  decisions,  from  pursuing  the 

ccnirse  which  they  adopted  on  this  occasion.     And  in 

expressing  my  opinion  upon  tins  part  of  the  case,  I 

wmdd  borrow  the  words  of  the  Loi'd  JiLstice-Clerk, 

in  the  case  last  referred  tOj  and  say,  that  *'  I  should 

llunk  it  very  unfortunate  if  under  the  Appeal  to  the 

Court,  awing  to  the  terms  of  the  prayer,  it  was  not  in 

»  podtioii  to  do  justice  to  the  parties," 
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Hamilton,  et  al. 

Lord  Chrbnfford'M 
opinion. 


The  Interlocutor  of  Lord  Handyside  being  thus 
removed  out  of  the  way,  the  ease  is  open  as  to  the 
construction  of  the  bequest  upon  the  competition  be- 
tween the  parents  and  the  children.  I  agree  that  this 
is  a  question  of  intention,  to  be  collected  from  the 
words  of  the  trust  disposition,  but  if  certain  words 
are  employed  which  have  obtained  a  known  and 
settled  meaning  by  law,  we  are  not  at  liberty  to  look 
behind  them  in  order  to  discover  some  other  intention 
in  the  mind  of  the  testator,  different  from  their  legal 
import.  The  trustees  contend  that  in  this  case  the 
difference  of  language  used  by  the  testator  as  to  the 
different  bequests  plainly  shows  a  difference  of  inten- 
tion in  each  instance ;  that  where  he  has  intended 
the  fee  of  the  legacy  to  go  to  the  legatee,  he  has  said 
so  in  ex{»ress  terms,  and  that,  therefore,  where  he  has 
given  a  legacy  to  a  parent  in  life-rent,  and  to  his 
children  amongst  them  in  fee,  he  must  be  supposed  to 
have  intended  what  his  words  naturally  express. 

But  in  answer  to  this  argument  it  must  be  observed, 
that  the  words  in  which  the  legacies  in  question  are 
given  have  received  a  settled  construction,  which  can- 
not bend  to  a  presumed  different  intention.  No 
authority  has  been  cited,  except  Tumbull's  case,  in 
which  a  gift  simply  to  the  parent  in  life-rent  and  to 
the  children  in  fee  has  been  held  to  carry  the  fee  to 
the  childi^en,  and  not  to  give  it  to  the  parent.  The 
Appellants  admit  that  the  rule  of  cqnstruction  against 
which  they  are  contending  has  been  long  settled  as  to 
heritable  subjects,  but  they  say  that  the  principle  ihsi 
the  fee  cannot  be  inpendentey  upon  which  it  was 
founded,  is  not  applicable  to  moveables,  and  that  there 
is  no  authoritative  decision  which  extends  it  to  them. 
But  it  has  been  generally  assumed  that  there  is  no 
distinction  in  the  construction  of  gifts  of  these 
different  subjects ;  and  it  may  be  sufficient  to  answer 
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the  objection  by  referring  to  the  language  of  Lord    ^*''«>j.''"' au 
Campbell  and   Lord  Brouqhamy   in  Mackintosh  v.     ^""•^■^^'^ 

^  *^  Lord  Ckelmi/brd  M 

Gordon  (a). 

The  Appellants,  however,  contend  that  the  rule  is 
not  so  rigid  as  not  to  bend  the  intention,  and  that 
various  exceptions  to  it  have  been  from  time  to  time 
introduced.  Thus  it  has  been  held  that  any  expres- 
sions which  clearly  and  unequivocally  show  that  it 
was  the  intention  of  the  testator  that  the  parent 
should  be  confined  to  an  interest  for  life  in  the  legacy 
have  been  allowed  to  prevail.  The  word  "  allenarly," 
for  instance,  or  any  word  of  equivalent  meaning  in  a 
gift  of  legacy  in  life-rent  to  the  parent,  and  to  the 
children  in  fee,  has  been  held  sufiicient  to  prevent 
the  fee  vesting  in  the  parent.  Lord  Campbell,  in 
Mackintosh  v.  Oordo7i,  observes,  "  that  he  cannot  say 
that  the  word  *  allenarly '  more  clearly  expresses  the 
intention  of  the  settler,  who  when  he  gives  a  life 
interest  to  the  parent,  and  fee  to  the  children,  can 
hardly  intend  that  the  parent  should  take  the  fee  ;  but," 
(he  adds)  "  I  consider  that  we  are  bound  by  the  long 
and  usifonn  current  of  authorities."  It  appears  to  me 
that  these  words  suggest  a  remark  which  is  hostile  to 
the  Appellants'  argument.  The  deed  in  question  was 
evidently  drawn  by  a  person  of  legal  knowledge.  He 
must  have  known  that  if  it  were  really  the  intention 
of  the  truster  that  in  the  gift  of  the  legacies  in  ques- 
tion the  parents'  interest  should  be  limited  to  their 
Uves,  one  single  word  would  have  effected  the  object ; 
and  by  adopting  a  form  of  gift  without  the  restrictive 
expression  be  must  betaken  to  have  intended  to  leave 
it  to  its  legal  effect. 

But  the  Appellants  rely  upon  the  exception  which 


(a)  4  Bell's  Appeal  Cases,  119,  120. 
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has  been  introduced  into  the  rule  in  cases  where  the 
fee  of  the  subject  is  given  in  trust  to  apply  to  the 
objects  of  the  gift,  it  being  held  that  the  trust  fee 
satisfies  the  maxim  that  the  fee  cannot  be  inpeTidenie, 
and  that  the  life  rent  may,  therefore,  be  construed 
according  to  the  true  meaning  of  the  worda  Casee 
of  this  description  were  cited,  amongst  which  it  is 
necessary  only  to  mention  Seton  s  case  (a)  and  Mein 
V.  Taylor  {h).  But  in  order  that  this  construction 
should  obtain,  the  trust  must  be  of  such  a  nature  as 
to  render  it  necessary  that  the  trustees  in  the  execu- 
tion of  their  duty  should  hold  the  trust  estate,  and 
not  merely  have  to  do  some  act  with  respect  to  it,  by 
which  they  at  once  divest  themselves  of  it,  either  by 
paying  it  over  to  the  parties  entitled,  or  by  conveying 
it  in  such  manner  and  form  as  is  expressly  designated 
in  the  trust  disposition.  This  was  the  nature  of  the 
trust  in  the  case  of  Hutton's  trustees  (c),  and  in 
Robertson  v.  Duke  of  Athol  (d). 

The  Appellants,  however,  contend  that  a  trust  was 
created  in  this  case,  which  would  exclude  the  operation 
of  the  rule ;  and  if  I  understand  their  argument  it  was 
carried  to  this  extent,  that  whenever  executors  are 
named  they  are  trastees.  This  is  certainly  true  in  a 
sense  ;  but  the  question  here  is  whether  their  trust  is 
of  such  a  character  as  to  render  it  necessary  that  the 
fee  should  be  in  them,  so  as  to  obviate  the  influence 
of  the  rule  of  not  allowing  it  to  be  in  pendente  upon 
the  construction  of  a  gift  to  the  parent  in  lifetime  and 
to  the  children  in  fee.  Now  all  that  the  executors  are 
required  to  do  in  respect  of  the  legacies  in  question  is 
to  pay  to  the  parties  who  are  entitled  at  the  Whit 
Sunday  or  Martinmas  that  shall  occur  after  the  date 


(a)  Morr.  4219. 
(c)  9  Sec.  Ser.  639. 


(b)  4  Wils.  &  Shaw,  22. 
(d)  13  Facaltj  Dedaions,  580. 
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of  twelve  months  of  the  testator's  decease,  so  far  as 
they  shall  have  realized  funds  sufficient  for  the  pur- 
pose, and  to  pay  into  the  Bank,  where  the  legatees 
shall  not  be  ready  to  receive  and  discharge  the  same. 
This  latter  direction  appears  to  be  applicable  only  to 
sQch  of  the  legatees  as  were  in  existence  and  imme^ 
diately  entitled,  but  who,  from  some  circumstance, 
might  be  unable  to  take  their  legacies  at  the  appointed 
time,  and  give  a  receipt  for  them.  To  argue  that 
there  was  a  trust  for  the  children  of  John  Hamilton 
and  of  James  Hamilton,  which  required  the  trustees 
to  hold  the  fee  of  the  legacies,  is  to  assume  the  very 
point  to  be  proved,  viz.  that  the  parents  had  nothing 
more  than  a  life-rent,  and  that  the  fee  belonged  to  the 
children. 

There  is  nothing,  therefore,  to  prevent  the  ordinary 
operation  of  the  words  in  which  the  gifts  in  question 
are  made  to  the  legatees,  and  no  decision  which 
favours  the  view  of  the  Appellants  but  that  of 
Tumbull  (a),  which  was  so  much  commented  upon  in 
the  Court  of  Session,  and  during  the  argument  at  your 
Lordships*  bar.  The  majority  of  the  learned  Judges 
of  the  Court  of  Session  did  not  consider  that  case  as 
any  authority,  an  opinion  which  the  meagre  report 
we  have  of  it  may  perhaps  justify.  But  Lord 
BenholTne  said,  "  Had  this  been  an  heritable  subject, 
and  not  a  mere  money  provision,  I  should  have  had  no 
doubt  upon  the  question.  My  doubt  is  applicable 
only  to  money,  provisions,  or  legaciea  And  with 
reference  to  this  legacy,  I  confess  that  I  have  felt 
extreme  difiBculty  in  this  part  of  the  case,  arising 
exdufiively  from  this  case  of  TumbulL"  Probably 
the  explanation  of  this  decision  is  that  which  is  given 
by  Lord  Cowa/n,  who  in  observing  upon  TumbuUs 


HALSTON,  BT  AL< 
V. 

Hamilton,  vr  au 
Lord  cH^ti/brd-s 


Ui 


(a)  Morr.  4248. 
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RAL8Toif,OTAL.  cEse  B&jB,  "  Bcsides  the  peculiarity  of  the  circum- 
HiMiLTOM^BT  Au  gtaDccs  attending  the  competition,  there  is  this  further 
opinion.^  '  circumstancc,  that  the  subject  of  the  destination  was 
a  money  provision,"  which  is  the  view  taken  of  it  in 
the  subsequent  case  of  Porterfield  (a),  and  in  the  case 
of  Williamaon  v.  Cochran,  in  1827  (6).  It  was  not 
then  so  firmly  fixed  that  the  rule  of  construction 
applied  to  moveables  as  well  as  to  land,  as  it  came 
afterwards  to  be.  If  Tiimbull's  case  was  founded 
upon  this  distinction,  the  ground  of  it  has  been  long 
ago  removed  ;  and  if  it  proceeded  upon  the  construc- 
tion of  the  words  of  the  gift,  it  is  opposed  to  numerous 
decisions,  both  before  and  after  it  was  pronounced.  I 
may  be  disposed  to  acquiesce  in  the  remarks  made  by 
the  Lord  Juatice^Clerk  in  the  case  of  Ramsay  v. 
Beveridge  (c),  "  that  the  decisions  proceeded  originally 
upon  the  feudal  subtlety  as  to  the  fee  of  heritage  not 
being  m  pendente;  that  the  notions  then  adopted, 
and  unfortunately  applied  at  last  to  money  provisions, 
were  directly  adverse  originally  to  the  presumed  in- 
tention and  object  of  the  settlement,  the  plan  of  which 
was  thereby  defeated ;  and  that  rules  of  construction 
were  introduced  which  have  been  the  subject  of  much 
regret  among  lawyers."  But  I  feel'bound  by  the  long 
and  almost  unbroken  current  of  authorities  to  agree 
with  the  Interlocutors  of  the  Court  of  Second  Divi- 
sion, which  I  therefore  think  ought  to  be  aflirmed. 

Lord  Cranworth  :  I  ought  to  say  that  I  am  desired 
by  my  noble  and  learned  fiiend.  Lord  Kiv/jsdoivn, 
to  state  that  he  is  unable  to  attend  here  this  morning, 
but  that  he  entirely  concurs  in  the  result  at  which  we 
have  arrived^ 


(a)  Morr.  4277 ;  2  Patt.  637. 
(c)  16  Sec.  Ser.  769. 


(b)  6  Shaw  &  D.  1035. 
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Tlie  L&rd  Advocate  :  My  Lords,  upon  the  matter  of   ii*^^ti>jj.  .t  al. 

HAVn.TO^t  ITT  ill* 

eostSr— 

TLe  Lord  Ceancelloe  :  Tlie  House  has  considered 
the  question  of  costs,  and  is  of  opimon  that  the 
Appeals  should  be  simply  dismissed,  and  nothing 
fortber  said  about  costs* 

Interlocutor's  aj^rmed. 


Deans  &  Stein— Loch  &  Maclaurin— Maitland 
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1869. 
Jml^  14/A,  15M. 
nth,  I9M,  ^  ^k. 


JOHN  CULLEN, Appellant. 

THOMSON'S      TRUSTEES      and  " 
CHARLES  JAMES  KERR, 

Managers  of  Joint  Stock  Companies — How  deemed  Ser- 
vants—  Their  Responsibilities  in  cases  of  Fraud, — Per 
the  Lord  Chancellor  (6):  The  managers  of  a  joint  stock 
company  are  public  officers,  and  not  mere  servants  of  the 
directors.  They  are  servants  of  the  company  at  large, 
i.e.,  of  the  shareholders  ;  p.  431. 

Per  the  Lord  Chancellor  :  But  even  if  the  managers  were 
to  be  regarded  as  servants  of  the  directors,  they  ought 
not  to  join  their  masters  in  the  commission  of  a  fraud  ; 
p.  432. 

Per  the  Lord  Chancellor  :  All  persons  directly  concerned 
in  the  commission  of  a  fraud  are  to  be  treated  as  prin- 

'  cipals,  and  must  not  be  permitted  to  excuse  themselves 
on  the  ground  that  they  acted  as  the  agents  or  servants 
of  others  ;  for  the  contract  of  agency  or  of  service  cannot 
impose  any  obligation  on  the  agent  or  servant  to  commit 
or  assist  in  the  conmiitting  of  fraud  ;  p.  432. 

Per  Lord  Wensleydale :  If  a  servant  combines  with  his 
master  to  tell  knowingly  a  positive  untruth  to  the  pre- 
judice of  a  third  person,  and  such  prejudice  follows,  I 
cannot  see  how  the  servant  can  by  law  be  exempt ;  p.  441. 

Per  Lord  Wensleydale  :  This  case  relates  to  the  liability 
of  the  managers  of  a  joint  stock  company,  a  class  of  per- 
sons who  have  hitherto  not  been  made  responsible  for 
false  statements  by  the  directors  of  such  companies ; 
p.  438. 

Per  Lord  Wensleydale :  The  managers  are  not,  I  think, 
properly  the  servants  of  the  directors,  but  rather  the 
servants  of  the  corporation,  the  joint  stock  company  ;  both 


(a)  See  a  full  report  of  this  case  as  decided  below.  Second  Series, 
vol.  23,  p.  674. 

(6)  Lord  Westbury. 
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owe  a  duty  to  that  corporation,  and  both,  if  the  allegation 
of  fraad  is  proved,  yiolated  that  duty  ;  p.  440. 
Issuable  Matter, — Issuable  matter  for  trial  may  be  extracted 
bjjadicial  diligence  from  a  condescendence  in  which  the 
releyant  matter  is  overlaid  and  almost  hidden  by  loose, 
rambllDg,  and  irrelevant  statements. 

The  action  was  instituted  on  the  4th  October  1859, 
by  Mr.  John  Cullen,  a  writer  to  the  signet  in  Edin- 
burgh, against  Sir  William  Johnston  of  KirkhiU, 
Chairman  of  the  directors  of  the  Edinburgh  and 
Gla^w  Joint  Stock  Bank, — against  the  trustees  and 
executors  of  John  Thomson,  deceased;  who  had  been 
Manager  of  the  Bank, — and  against  Charles  James 
Kerr,  originally  Secretary,  and  afterwards  joint 
Manager  thereof. 

The  summons  and  condescendence  averred  that  the 
Appellant  had  been  induced  to  purchase  and  retain 
shares  in  the  Edinburgh  and  Glasgow  Bank  in  conse- 
quence of  representations  made  by  Sir  William  John- 
ston, John  Thomson^  and  Charles  James  Kerr,  in 
reports  published  by  them  and  in  private  communica- 
tions, describing  the  said  Bank  as  solvent,  prosperous, 
and  flourishing,  when  it  was  in  point  of  fact,  as  they 
well  knew  at  the  time,  in  a  state  of  insolvency, 
verging  upon  ruin.  The  object  of  the  action  was  to 
recover  damages  for  the  loss  which  Mr.  Cullen  had  thus 
sustained. 

Sir  William  Johnston  defended  himself  upon  the 
ground  that  he  was  not  responsible  for  the  acts  of 
his  co-directors,  that  he  acted  in  bond  fide,  and  that 
the  Pursuer  s  allegations  were  vague  and  insufficient 
to  fix  him  with  liability. 

The  trustees  of  John  Thomson  and  Charles  James 
Kerr,  Respondents  to  the  present  Appeal,  insisted  that 
Mr.  Cullen's  averments  were  irrelevant  and  whoUy 


CtTLLBN 


TROMSON't  TkUS. 
•TEES  AND  RbRR. 
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THOMioM'f  Taui* 

TBM  AMD  KSftB* 


insufficient  to  establish  the  case  of  fraud  upon  which 
he  relied  (a). 

On  the  7th  July  1860  the  Lord  Ordinary  {b) 
reported  the  cause  to  the  First  Division  of  the  Court 
of  Session,  and  their  Lordships  of  that  division,  on 
the  22nd  January  1861,  found  that  the  action  was 
relevant  as  against  Sir  William  Johnston,  the  chair- 
man of  the  Bank.  The  case  as  against  him  therefore 
was  sent  to  trial  by  jury.  But  the  Court  determined 
that,  as  regarded  the  above  Respondents,  namely,  the 
trustees  and  executors  of  John  Thomson,  the  manager 
of  the  Bank,  and  as  against  Charles  James  Kerr, 
ori^ally  the  secretary  and  afterwards  the  joint 
manager  thereof,  the  action  was  irrelevant  and  unsus- 
tainable, the  Court  holding  that  these  functionaries 
were  in  the  position  of  servants,  though  of  a  high 
class,  who  were  subject  to  the  orders  and  control  of 
the  directors,  and  consequently  free  from  liability 
either  as  to  the  preparation  of  the  reports,  or  as  to 
private  communications,  which  might  have  been  made 
by  them  officially  with  reference  to  the  Bank.  The 
Appeal  to  the  House,  therefore,  was  against  the  de- 
cision so  releasing  from  the  action  those  two  servants 
of  the  Company,  who  were  both  assoilzied  by  the 
decree  appealed  from,  with  expenses. 

Sir  Fitzroy  Kdly  and  Mr.  Artderaon  for  the  Ap- 
pellant. This  case  resembles  that  of  the  Royal 
British  Bank,  which  was  tried  before  Lord  Chief 
Justice  Ca/mpbeU  and  a  jury  on  the  13th  Februaiy 


(a)  One  of  the  pleas  in  law  of  the  trustees  was  that  the  lisbilitj 
sought  to  he  established  was  alleged  to  arise  ex  delicto,  and  thai 
it  was  a  liability  which  did  not  transmit  against  the  representstires 
of  the  alleged  delinquent.  See  on  this  point  Davidson  v.  Tuiiock, 
suprh,  vol.  3,  p.  783. 

(6)  Lord  Kinloch. 


1838  (a).     There   bis   Lordship   told    tlie  jury  that 

'there  was  e\ridencc  of  purchiising  tbe  Bank  shares 

ffitb  tlie  Bank  s  moBey,  which  wotild  not  be  justifiablo 

uatier  any  cii*ciimstancea  merely  to  keep  up  the  price 

when  there  was  no  real  purchase,"     The  delinqueneies 

chsuged  against  the  Respondents  were  of  the  same 

ckracter  as    those   charged  against    Cameron,    tlie 

manager  of  tlie  Boyal   British    Bank.      It    is   not 

necesaary  that  the  manager   and    secretary   should 

ia?e  signed  the  reports.     Cameron  did  not    do   so* 

He  was  merely  a  servant ;  but   from   his  misi^epre- 

senUtions   third    partie^i   sulieired.       His   name    did 

'    appear    in    the    reports ;    but    at  the  trial   it 

^^Lis  proved   that  the  statements  contained  in  these 

T^iorts  were  fake,  and  that  he  who  had  prepared  them 

w  them  to  be  false*     Lord  Campbell  charged  the 

jury  that,  although  Cameron  was  not  a  director^  and 

although  he  ha*i  no  vote  at  the  board,  he  %vas  ans\rer- 

able  for  the  mode  in  which  the  reports  had  been  made 

up,    Kow,  unless  it  can  be  maintained  that  a  man 

©ay  be  subject  to  criminal  punishment,  and  yet  resist 

dvil   liability,    it    is    difficult  to   understand    how 

there  can   be    any  queation  as   to    the   application 

tad  cogienqr  of  Cameron's  case  here.     But  there  is 

euodgb  in  Pasley  v.  Frunrmn  (6)^  and  the  autliorities 

eoilected  by  Mr  Smith  in  dealing  with  that  leading 

eise,  to  support  the  present  action.     Then,  what  says 

the  condescendence,  article  33  ?      It   says,    that   **  a 

ftport  was  read  in  February  1B50  in  which  the  real 

itate  of  the  Company  was  misrepresented  with  the 

'■'utionand  purpose  of  deceiving  the  Pursuer  and 

:-%  and  by  which  they  were  indueed  to  believe 

'  Sec  Aoxititt]  Register  of  1858,  p.  330,    See  ako  &  book  tt- 
*tull|-  published,  called  "  Facts,  Failures,  and  Frauds," 
(A)  3  Term  Eep«  51 ;  2  8mith'a  Leading  Caae^. 
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V. 

Thoii8un*s  Tecs* 

TJUSS  AND  K£ftR* 


that  the  affairs  of  the  Bank  were  flourishing  when 
they  were  the  reverse." 

The  Lord  Chancellor:  Can  you  point  at  any 
specific  misrepresentation  ? 

We  would  direct  attention  to  the  37th  article  of 
our  condescendence,  where  it  is  asserted  that, "  relying 
on  the  statements  that  the  shares  were  a  safe  invest- 
ment, the  Pursuer  was  induced  not  only  to  retain 
five  shares  which  he  then  held,  but  to  buy,  and  he 
did  buy,  stock  or  shares  to  the  extent  of  2,408i.  I6s.  6d." 
as  specifically  averred  in  the  pleading. 

The  Lord  Chancellor  :  Does  he  retain  those 
shares  now? 

He  does.  We  aver  (a)  "  that  the  late  Mr.  Thomson  and 
Mr.  Kerr  were  partakers  in  all  the  fraudulent  conceal- 
ment and  misrepresentation  of  the  directors,  and  were 
equally  aware  with  them  of  the  falsity  of  the  reports. 
They  were  cognizant  of  the  private  ledgers  and 
documents  which  were  kept  for  the  purpose  of  con- 
cealing the  true  position  of  the  Bank  fi'om  the  subor- 
dinate officials  and  from  the  shareholders ;  and  the 
defenders  from  their  position  were  constantly  in 
commimication  with  the  Pursuer,  and  it  was  by  their 
representations  and  the  reports  read  to  the  annual 
meetings,  and  otherwise  shown  to  the  shareholders, 
that  the  Pursuer  was  induced  from  year  to  year  not 
only  to  retain  his  shares,  but  to  increase  their  number." 
With  respect  to  Kerr,  the  84jth  article  of  the  con- 
descendence is  peculiarly  specific ;  for  it  states  that 
the  Pursuer  in  1858,  having  become  apprehensive  as 
to  the  position  of  the  Bank,  had  several  interviews 
with  Kerr,  then  acting  a.s  the  joint  manager ;  when 
he  falsely  and  fraudulently  represented  it  to  be  in  a 


(a)  Condescendence,  art.  83. 
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flourishing  condition,  well  knowing  it  to  be  otherwise.        cullbh 

On  one  of  these  occasions  when  the  stock  was  rapidly  ^SS^an o  KifR^i" 

filing  in  the  market,  Kerr  read  to  him  a  letter  which 

be  had  then  written  and  was  about  to  despatch,  which 

contained  this  statement  with  reference  to  the  Bank. 

^I  can  only  account  for  the  sudden  fall  in  the  price 

of  our  stock  by  the  knowledge  that  the  *  Western 

Bank'  (a)  is  about  to  wind  up  and  make  a  call ;  and 

from  the  number  of  ladies  holding  its  stock,  they  have 

frightened  their  neighbours  who  are  selling;   but  I 

doubt  not  the  panic  will  soon  pass  away.     If  the 

present  crisis  were  past,  there  would  be  a  fine  field 

before  us  for  an  improved  business,"  &c. 

The  Lord  Chancellor:  Have  you  anything 
specific  as  to  Thomson  ? 

Not  indeed  oral  statements  by  Thomson  ;  but  the 
circular  set  out  in  the  pleadings  was  his  work  as  well 
a5  Kerr's.  That  circular,  dated  6th  May  1868,  was 
addressed  to  ''  Ladies  and  gentlemen,  partners  of  the 
Edinburgh  and  Glasgow  Bank,"  and  it  proceeded 
thus,  "  The  directors  beg  to  assure  you  that  there  is  no 
ground  for  alarm.  The  Bank  is  in  a  soimd  condition, 
the  business  is  going  on  satisfactorily,  and  it  only 
requires  the  cordial  support  and  countenance  of  the 
partners  themselves  to  ensure  its  continued  prospe- 
rity." This  circular  was  false,  as  the  Defenders  well 
knew ;  for  at  that  very  time  the  business  of  the  Bank 
had  almost  wholly  ceased  The  capital  was  lost,  and 
its  customers  were  anxiously  and  eagerly  withdrawing 
their  deposits. 

The  Lord  Advocate  (6)  and  the  Solidtor-Oeneral  (c),  , 
for  Thomson's  trustees  (Respondents),  contended  that 


(a)  The  **  Western  Bank,"  soon  after  the  period  referred  to  in 
the  pleadings,  stopped  payment,  and  many  of  its  shareholders  were 
mined. 

(6)  Mr.  Moncreiff.  (c)  Sir  Roundell  Palmer. 
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cntLKi  the  drawing  up  a  report  for  the  directors  could  not 
Jem^ISd'SSJ:  well  be  described  as  a  fraud  on  the  shareholders. 
The  proposition  of  the  other  side  that  civil  reparation 
necessarily  follows  criminal  liability  is  not  self-evi- 
dent No  authority  has  been  cited  to  establish  it 
There  may  well  be  criminal  punishment,  and  yet  no 
civil  liability.  But  here  the  delinquency  consisted  in 
the  publication  of  the  report ;  and  that  was  the  act 
of  the  directors,  in  other  words,  the  act  of  the  masters, 
not  of  the  servants.  If  this  be  so,  the  short  view 
taken  of  this  case  in  the  Court  below  is  satisfactory, 
and  the  judgment  complained  of  must  be  affirmed. 

Mr.  Rolt,  with  Mr.  Neish,  for  the  Respondent  Kerr. 
It  is  the  shareholders  themselves  who  have  created 
the  office  of  manager  and  the  office  of  secretary.  Botli 
the  functionaries  who  held  these  offices  were  bound 
to  secrecy.  Even  if  they  knew  that  the  statements 
published  were  false,  they  had  no  power,  and  it  was 
no  duty  of  theirs  to  correct  them.  In  short,  this  is  a 
case  not  of  misfeasance  or  delinquency,  but  of  obedience. 
Third  parties  ought  not  to  rely  on  the  statements  of 
servants,  because  they  merely  tell  what  they  are 
desired  to  tell  But  here  the  shareholder  has  abjured 
all  claim  against  the  servant  whom  he  has  himself 
placed  under  the  exclusive  management  and  control 
of  the  directors.  Where  is  this  sort  of  liability  to 
stop  ?  The  boy  who  carries  a  parcel  may  be  turned 
into  an  auxiliary  in  a  fraud  if  the  reasoning  on  which 
this  claim  rests  is  sustained. 

On  the  motion  for  judgment,  the  following  opinions 
were  delivered  by  the  Law  Peers  : — 


Lord  Chancfllor*a 
opinion. 


The  Lord  Chancellor  (a) : 

My  Lords,  the  action  in  which  the  present  Appeal 
has  been  presented  was  brought  against  one  of  the 

(a)  Lord  Weatbury. 
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Ciru^ssf 


directors  and  two  of  the  office i^a,  idz.,  the  manager  and 

assistant  manager  of  a  joint  stock  banking  company » 

It  is  founded  on  falce  and  fraudulent  Tepresentations  ^^rd  ck&nttuar^g 

contained  in  reports  presented  by  the  directors  of  the 

Company  to  its  shareholderB,  and  which  reports  were 

afterwards  published  to  the  world. 

The  sumnions   and  relative    condeBcendence  have 
Leen  decided  to  be  relevant  and  sufficient  against  Sir 
William  Johnston  *  that  is,  they  have  been  held  to 
contain  a  sufficient  cJiuse  of  action  against  the  direc- 
tory hut  to  be  insufficient  and  irrelevant  against  the 
manager  and  aasistant  manager* 
This  decision  appeai^a  to  rest  upon  two  grounds, — 
ue  (in  whicli  the  Judges  of  the  Coiu*t   of  Session 
generally  seem   to  concur),  that  the    manager    and 
official  manager  were  the  servants  of  the  directors, 
and  must  be   ti'eated   as  having  acted  under  their 
direction  and  control ;  the  other,  that  the  reports,  that 
b,  the  fraudulent  representations,  were  made  by  the 
directoi-s  alone^  to  whom  exclusively  credit  must  be 
taken  to  have  been  given  by  the  public,  who  were 
ignorant  of  any  acts  done  by  the  managers,  and  could 
not,  therefore,  have  relied  on  their  authority* 

Both  these  positions  appear  to  me  not  to  be  weU 
founded,  either  in  fact  or  in  law.  It  is,  as  I  submit 
to  yonr  liordslnps,  an  error  in  point  of  fact  to  say  that 
in  this  case  the  directors  and  the  managers  stood  in 
the  relative  position  of  master  and  servant*  The 
directors  and  managers  are  officers,  and  all  in  a  legal 
sense  are  servant.^  of  the  company,  that  is,  of  the 
shareholders,  but  their  respective  positions  and  duties 
are  cl^irly  defined  by  the  contact  of  partnership.  It 
is  true  that  the  business  is  to  be  carried  on  under  the 
enperintendence  and  control  of  the  directors ;  but  it 
is  obvious  that  in  a  joint  stock  banking  company  the 
officers  ©n  whose  judgment,  skill,  integrity,  and  exer- 


432 


CASES   IN   THE   HOUSE   OF   LORDS. 


cuLLBw  tions  the  success  of  the  undertaking  would  mainly 
'  nps^ND^KfiRifr  depend,  must  be  the  managers.  The  condition  of  the 
^''^ojSSS!"^ '  affairs  of  the  bank  must,  if  the  conduct  of  it  be  JTist 
and  honest,  appear  from  the  books  kept  by  the 
managers  ;  and  the  reports  of  the  directors  would, 
primd  facie,  be  accepted  by  all  persons  acquainted 
with  the  subject  as  the  results  of  the  accounts  and 
statements  of  the  managers. 

Again,  the  managers  of  a  joint  stock  bank  are  well- 
known  public  officers,  whose  due  selection  is  more 
important  than  that  of  the  directors  themselves ;  for 
it  may  be  taken  as  a  fact  of  which  we  cannot  be 
judicially  ignorant,  that  the  credit  of  a  banking 
establishment  depends,  in  no  inconsiderable  degree,  on 
the  opinion  entertained  of  the  knowledge,  ability,  and 
character  of  the  manager. 

I  cannot,  therefore,  agree  with  the  conclusion,  either 
that  on  this  contract  or  deed  of  settlement  the  managers 
are  the  mere  servants  of  the  directors,  or  that  the 
reports  of  the  directors  must  be  taken  to  have  been 
accepted  by  the  shareholders  and  the  public,  without 
any  reference  to  the  managers,  and  solely  on  the  faith 
and  credit  given  to  the  directors  alone.  On  the  con- 
trary, r  think  it  is  clear  from  the  constitution  and  the 
prescribed  mode  of  transacting  its  business,  that  the 
shareholders  would  have  a  right  to  regard  the  general 
reports,  though  in  form  the  reports  of  the  directors,  as 
founded  on  the  statements  and  accounts  of  the  mana- 
gers, and  that  the  public  would  look  on  them  in  the 
same  light. 

But  let  us  assume  that  the  managers  are  properly 
to  be  regarded  as  the  servants  of  the  directors. 
Can  it  be  maintained  as  a  proposition  of  law  that 
a  servant  who  knowingly  joins  with  and  assists  his 
master  in  the  commission  of  a  fraud  is  not  civilly 
responsible  for  the  consequences  ?    All  persons  directly 
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concerned  in  the  commission  of  a  fraud  are  to  be        cullbw 
treated  aj9  principals.     No  party  can  be  permitted  to  ^Tnd  kbr'.' 
excuse  himself  on  the  ground  that  he  acted  as  the  Lord  ai^eeuor's 

opinion, 

agent  or  as  the  servant  of  another  ;  and  the  reason  is 
plain, — for  the  contract  of  agency  or  of  service  cannot 
impose  any  obligation  on  the  agent  or  servant  to 
commit  or  assist  in  the  committing  of  fraud. 

Assuming,  therefore,  that  a  clear  case  of  complicity 
in  a  fraud  is  alleged  by  this  condescendence  against 
the  manager  and  assistant  manager  of  the  Bank,  I  am 
of  opinion  that  the  fact  (if  it  be  one)  of  their  being 
the  servants  of  the  directors,  and  having  been  parties 
to  the  fraud  under  their  orders,  would  be  no  answer 
or  defence  to  an  action  for  damages  occasioned  by  the 
fraud.  Neither  morally  nor  legally  would  it  be  a 
justification. 

The  other  question  of  law  remains,  namely,  whether 
the  remedy  for  false  and  fraudulent  representations 
made  to  the  public  is  limited  to  the  persons  who  have 
avowedly  made   those   representations;    or   whether 
persons  who  have  joined  in  preparing  and  manufac- 
turing such   false  representations  are  liable  to   the 
parties  injured,  although  their  names  did  not  appear, 
and  were  unknown  to  such  parties.     Upon  principle  I 
tliink  it  right  that  in  cases  of  fraud  the  remedy  should 
be  co-extensive  with  the  injury,  and  that  a  right  of 
action  should  be  given  to  the  party  injured  by  the 
fraud  against  all  persons  who  joined  in  committing  it, 
although  the  concurrence  of  some  of  those  persons 
might  be  unknown  to  the  party  injured  at  the  time  of 
the  injury.     And  such,  I  consider,  upon  the  decided 
cases,  to  be  the  actual  rule  of  law. 

It  remains  to  inquire  whether  the  condescendence 
(X)ntains  issuable  matter  against  the  Bespondents. 
Upon  this  I  think  no  doubt  could  have  been  enter- 
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coLLBw  tained,  but  for  the  loose,  rambling,  and  irrelevant 
^bm^ndSST  statements  in  this  condescendence  by  which  the  rele- 
Lord  qHmeeOor'i  vant  matter  is  overlaid  and  almost  hidden.  I  would 
particularly  refer  to  the  averments  contained  in  the 
articles  of  the  condescendence  from  «S2  to  38,  both 
inclusive  (a).  These  articles  contain  averments  which, 
if  proved  in  fact,  would  in  my  opinion  involve  as  a 
consequence  the  legal  liability  of  the  Messrs.  Kerr  and 
Thomson. 


(a)  Cond.  XXXII.  In  June  1 849,  a  special  committee  of  direc- 
tors appointed  for  the  purpose  made  a  report  on  tlic  Bank's 
aflPiairs,  which  is  engrossed  in  a  private  minute  book.  This  report 
was  laid  before  the  directors,  and  showed,  inter  alia,  that  on 
3 1st  March  1849  there  was  overdrawn  by  sundry  parties  ''on 
cash  accounts "  opened  with  the  Bank  -  -  ^37,001    7    I 

And  that  there  was  overdrawn  at  same  date  by 

sundry   parties   who   had   opened  ''deposit 

accounts  "with  the  Bank       -  -  -       27,1«    S  11 


Together 


jf764,165  16   0 


The  sum  thus  overdrawn  being  nearly  four-fiA;hs  of  the  whole 
paid-up  capital  of  the  Bank.  Further,  sidd  report  showed  that 
the  credit  actually  allowed  under  the  board's  minutes,  to  the 
parties  who  had  obtained  the  above  737.001/.  7s.  Id.,  amounted 
only  to  88,729/. ;  in  other  words,  that  these  parties  had  been 
allowed  by  the  directors,  manager,  and  secretary,  to  draw 
648,000/.  more  than  the  contract  or  the  board's  minutes  autho- 
rized them  to  draw. 

Cond.  XXXIII.  Many  of  the  parties  who  had  been  thus 
permitted  to  overdraw  their  accounts  were,  at  the  date  of  said 
report,  in  bankrupt  circumstances,  and  others  in  bad  or  doubtful 
credit,  and  most  of  whom  ultimately  became  bankrupt.  That 
they  were  in  bankrupt  circumstances  at  the  time,  or  in  bad  and 
doubtful  credit,  was  a  fact  well  known  to  the  Defenders,  Sir 
William  Johnston,  and  Mr.  Kerr  and  the  late  Mr.  Thomson, 
but  notwithstanding  of  this  knowledge  upon  their  part  ther, 
along  with  the  other  directors,  issued  a  report  to  the  shaieholden 
in  February  1850,  read  at  a  general  meeting  where  Sir  William 
Johnston  acted  as  chairman,  in  which  these  facts  were  wilfully 
and  fraudulently  concealed  from  the  partners  of  the  CJompany,— 
in  which  the  real  state  of  the  affairs  of  the  Company  was  mis- 
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Having  regard  to  the  future  proceedings  in  the 
cause,  I  abstain  from  dwelling  more  in  detail  upon 

represented  with  the  intention  and  purpose  of  deceiving  the 
Pnrsiier  and  others, — ^and  by  which  the  Pursuer  and  others  were, 
tt  the  Defenders  fraudulently  intended  that  they  should  be, 
induced  to  believe' that  the  BSain  of  the  Bank  were  in  a  flounshing 
condition,  when  they  were  the  reverse. 

Cond.  XXXIV.  The  general  meeting  for  the  year  1850  took 

place  in  the  month  of  February.    To  that  meeting  a  report 

required,  in  terms  of  the  contract,  to  be  submitted  of  the  true 

position  of  the  Bank,    llie  Defenders,  Sir  William  Johnston,  and 

Mr.  Kerr  and  the  late  Mr.  Thomson,  knew,  and  had  special 

grounds  for  knowing  the  position  of  the  Bank  at  that  time  in 

consequence  of  the   investigations  of   the  foresaid  committee. 

These  parties,  along  with  the  other  directors  then  in  office,  did 

prepare  and  present  to  two  general  meetings  in  February  1850 

(one  held  at  Glasgow  and  the  other  at  Edinburgh)  a  report  in 

irhich  they  stated,  inter  aUa,  two  things ;  first,  that  during  "  the 

jear  the  Bank  has  done  a  large  and  steadily  increasing  business, 

and  the  directors  have  much  pleasure  in  declaring  the  annual 

dividend  of  six  per  cent,  free  of  income  tax."    Second,  that  "  the 

lo»es  during  the  two  years  inimiediately  preceding  the  last  have 

been  more  than  were  anticipated  at  the  time  by  the  directors, 

and  they  have  accordingly  written  off  the  sum  of  1 1,457/.  6«.  4d, 

from  the  reserved  surplus  fund."    This  report  was  meant,  by  the 

Defenders  (including  Thomson),  to  convey  and  did  convey  to 

the  shareholders  the  idea  that  the  amount  of  bad  debts  incurred 

bj  the  Bank  daring  the  preceding  two  years  was  the  precise  sum 

of  11,457/.  6s.  4d,    At  the  time  when  this  report  was  made,  the 

following  facts  were  known  to  the  Defenders,  Johnston  and  Kerr, 

and  the  late   Mr.  Thomson : — That  in  the  month  of   March 

preceding    there   had    been   overdrawn    by    customers   without 

security  a  total  sum  of  7d7»001/.  7s.  Id. ;  that  of  this  sum  no  less 

than  466,465/.  125.  had  been  received  by  nine  persons  or  firms, 

none  of  whom  could  meet  their  obligations  to  the  Bank.     One 

of  these  persons,  Mr.  Robert  Allan,  owed  the  Bank  in  March 

1849, 184,778/.  I3s.,  and  he  was  sequestrated  in  September  1849, 

four  months  before  the  meetings  in  February  1850.    Another 

firm,  Arbnthnot  and  Anderson,  had  overdrawn  their  account  to 

the  amount  of  105,321/.  I65.  6d.    And  before  the  meeting  in 

)S50  they  had  become  insolvent,  and  had  executed  a  deed  in 

favour  of  the  Bank,  conveying  their  whole  property.    Before  the 

report  was  made,  the    Bank  had  actually  ranked  on  Allan's 

estate  for  about  150,000/.  after  valuing  all  their  securities.     In 

said  report  it  was  also  stated  that  there  was  a  resen^e  fund  after 
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the  particular  issuable  matter  contained  in  the  allega- 
tions.    Upon  the  whole,  I  must  advise  your  Lordships 

deducting  bad  debts,  to  the  amount  of  106,140Z.  lis.  9d.  There 
was  no  such  reserve  fund  at  all,  and  even  according  to  the 
balance  sheet  prepared  by  Johnston,  Kerr,  and  the  late  Mr. 
Thomson,  and  the  other  directors,  the  reserve  fund  was  only 
82,266/.  10s.  6rf.,  while  they  fraudulently  stated  it  to  be 
106,140/.  11  ».9rf. 

In  said  balance  sheet  submitted  to  the  partners  in  Februa^ 
1850,  the  "  cash  accounts  **  stand  as 

£     s.   d. 

A  good  asset 845,919    4   4 

Bills  discounted  do.         -  .  -  .      54,067  13   2 

Protested  bills  do.  ...  -      17,888    9    t> 


Together     -  .j€917,875,  6    G 

in  which  "good  assets"  were  included  737,001/.  7«.  Id.  alreadj 
overdrawn  in  March  preceding  by  parties  who  had  only  been 
allowed  credit  for  88,729/.,  and  of  which  "good  assets  ' 
466,465/.  125.  had  been  received,  up  to  March  1849,  by  ninf 
parties,  as  before  explained.  The  whole  sum  that  was  obtain  d 
from  Allan's  estate  under  the  ranking  was  only  888/.  and  the  total 
loss  ultimately  sustained  on  this  one  account  was  224,848/.  4s.  i}d. 
The  total  loss  sustained  on  the  account  of  Arbuthnot  and  Ander- 
son was  68,020/.  16s.  6d.  The  total  loss  written  off  eventuaUy  as 
incurred  through  said  nine  parties  was  433,767/.  8s.  3d. 

Cond.  XXXV.  The  report  above  referred  to  submitted  to  the 
meeting  of  February  1850,  also  makes  the  following  communi- 
cation :  — "  The  pw^ners  are  aware  that  Mr.  Bonar  reccntlT 
resigned  his  situation  as  manager  of  the  Bank  in  Edinburgh,  and 
that  the  directors  have  appointed  to  the  vacancy  Mr.  Thomson,  a 
gentleman  of  high  standing  and  of  great  experience — an  appoint- 
ment which  the  directors  are  glad  to  find  has  met  with  general 
approval.  In  conclusion,  the  directors  would  congratulate  the 
proprietors  on  the  present  position  and  future  prospects  of  the 
commercial  and  manufacturing  interests  of  the  ooimtiy,  and 
which  must  tend  more  and  more  to  promote  the  prosperity  of  all 
banking  establishments.'*  The  Pursuer  has  reason  to  believe,  and 
avers,  that  Mr.  Bonar's  retirement  was  caused  by  the  dissatisfac- 
tion of  the  Defender,  Sir  William  Johnston,  and  the  other 
directors  for  the  time,  with  the  state  of  the  Bank  while  under  his 
management,  with  which  in  said  report, — connived  in  by  the  late 
Mr.  Thomson  and  Mr.  Kerr— they,  notvHthstanding,  ftdscly 
represented  themselves  as  fully  satisfied. 

Cond.  XXXVI.  At  the  balance  of  the  Company's  books  re- 
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to  reverse  the   Interlocutor  complained   oi^  and  to         cnxmc 
declare  that  there  is  issuable  matter  in  the  record  as   TCSTA^jTo'iSi^ 


ported  to  the  shareholders  at  said  meeting  in  February  1850,  the 
directors  held  for  behoof  of  the  Company  29,927  shares  of  the 
Company's  stock,  which  they  had  pm^hased  at  the  price  of 
190,929/.  Ss,  2d.,  10,385/.  whereof  were  bought  by  the  Defender, 
Sir  William  Johnston,  unknown  to  the  shareholders,  and  which 
sum,  notwithstanding  the  above  state  of  affairs,  the  Defenders, 
Sir  William  Johnston,  the  late  Mr.  Thomson,  and  Mr.  Kerr,  and 
other  (Sectors  included  in  the  balance  sheet  then  submitted  as  a 
good  asset,  at  the  price  which  they  had  cost    Further,  during  the 
coirency  of  that  year,  although  they  knew  that  the  Bank  had  sus- 
tained great  losses,  and  that  the  greater  part  of  its  capital  had 
been  advanced  to  men  in  bankrupt  circumstances,  they  took  these 
Bocoonts  as  good  assets,  and  they  had  in  order  to  create  and 
support  a  fictitious  value  for  the  stock  in  the  share  market  ^udu- 
lentlj  purchased  on  account  of  the  bank,  8,555  additional  shares, 
for  which  they  paid  out  of  the  Company's  funds  47,079/.  lOs,  6d., 
being  an  average  price  of  5/.  10«.  per  share. 

Cond.  XXXVII.  Acting  and  relying    upon  the  statements 
contained  in  the  report  above  referred  to,  and  believing  that  the 
Company  was  in  a  sound  financial  condition,  and  that  the  shares 
thereof  were  a  safe  investment  for  money,  the  Pursuer  was  induced 
not  only  to  retain  five  shares  of  5/.  each  of  the  aforesaid  capital 
stock,  which  he  then  held,  but  to  buy,  and  did  buy  stock  or  shares 
to  the  extent  following  : — 
(1.)  On  or  about  the  25th  day  of  February  1850,      £     s.    d. 
he  bought  170  shares  of  5/.  each  of  the 
foresaid  capital  stock,  at  the  price  of         -   1,031  10    0 
(2.)  On  or  about  the  17th  day  of  July  1850,  he 
bought  150  shares  of  5/.  each  of  the  fore- 
said capital  stock,  at  the  price  of  -  -      791  14    0 
(3.)  On  or  about  the  27th  day  of  the  said  month 
of  July,  he  bought  50  shares  of  5/.  each 
of  the  foresaid  capital  stock,  at  the  price  of      252  10    0 
(4.)  On  or  about  the  23rd  day  of  August  1850,  he 
bonght  65  shares  of  5/.  each  of  the  foresaid 
capital  stock,  at  the  price  of          -            -      333    2    6 

£  2,408  16    6 


'Lord  Chancellor** 
opinion. 


Cond.  XXXVIII.  On  26th  June  1850,  the  late  John  Thomson, 
having  the  affairs  and  condition  of  the  Bank  before  him,  addressed 
the  following  letter  to  the  Defender,  Sir  W^liam  Johnston: — 
"  My  dear  Lord  Provost, — ^There  are  several  things  in  this  establish- 
ment that  I  confess  occasion  me  great  anxiety,  andj  to  which  I 
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against  the  present  Respondents ;  and  with  that  deda- 
7,m"1So  kViS"  ration  to  remit  the  cause  to  the  Court  of  Session. 


Lord 


Lord  Wensleydale  : 

My  Lords,  this  case  is  of  very  considerable  import- 
ance, as  it  relates  to  the  liability  of  a  class  of  persons 
connected  with  joint  stock  companies  who  have 
hitherto  not  been  made  responsible  for  false  statements 
made  by  the  directors  of  such  companies.  The  ques- 
tion is  whether  there  is  set  forth  in  the  summons  and 
revised  condescendence,  with  sufficient  fiilness  and 
precision  a  cause  of  action  on  the  part  of  the  Appel- 
lant against  the  Defenders  Thomson  and  Kerr,  officers 

feel  it  my  duty  to  call  your  early  and  serious  attention;  1st, 
there  is  the  number  and  amount  of  bad  and  doubtful  debts 
standing  in  the  Company's  books  unprovided  for ;  2nd,  the  in- 
vestments in  bank  and  railway  stocks ;  3rd,  the  large  advances  to 
shareholders  or  credits  secured  by  our  own  stock;  and  lastly, 
there  is  the  total  ignorance  of  the  directors  and  office-bearers  of 
the  actual  state  of  matters  in  the  Glasgow  office.  Will  you  excuse 
for  asking  you  to  get  a  committee  to  examine  into  and  report  oq 
the  matter.  And  believe  me,  my  dear  Lord  Provost,  your  much 
obliged  and  faithful  servant,  (signed)  John  Thomson."  llie 
Defender,  Sir  William  Johnston,  received  the  said  letter,  and  on 
12th  July  1850,  he  answered  in  the  following  terms: — "John 
Thomson,  Esq.,  My  dear  sir, — I  have  your  letter  calling  mj 
attention  to  certain  matters  of  great  importance  connected  with 
the  Bank,  and  I  very  much  regret  that  it  is  not  in  my  power  to 
be  at  the  board  to-day,  as  I  intended  to  have  asked  for  a  smiil 
conmiittee  to  join  me  in  considering  the  contents  of  that  letter. 
Perhaps  the  directors  may  be  good  enough  to  name  Messrs. 
Hunter,  Phillip,  and  Grainger  for  the  purpose,  with  powers  onlv 
to  report  to  the  board. — My  dear  sir,  very  truly  yours,  (sigDcd) 
W.  Johnston."  Accordingly,  on  12th  July  1850,  a  committee 
was  appointed  by  the  board  of  ordinary  directors  to  investigtt; 
the  affairs  of  the  Bank,  at  the  head  office  and  at  the  branches.  Of 
that  committee  the  Defender,  Sir  William  Johnston,  was  a  member 
and  chairman,  and  he,  as  well  as  the  late  Mr.  Thomson,  and  th? 
Defender,  Mr.  Kerr,  drew  up  and  concurred  in  a  report  which  was 
made  by  that  conmiittee,  and  laid  before  the  ordinary  directon, 
adopted  by  them,  and  submitted  to  a  special  general  meeting  of 
the  partners  of  the  Company  held  on  3 1st  October  1850,  at  which 
meeting  Sir  William  Johnston  presided  as  chairman. 
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of  a  joint  stock  company,  both  or  either,  which  may        coijlrn 
be  put  into  a  course  of  trial.  SS^d'ksbmI* 

After  much  consideration  I  must  advise  your  Lord-     ^JS^^iait^'^ 
ships  that  there  is.  ^~*^ 

I  may  make  the  preliminary  remark,  that  it  is  in 

iDj  opinion  unnecessary  to  consider  a,  point  which  was 

made  the  subject  of  some  discussion  in  the  Court 

below,  namely  whether  in  revising  the  condescendence 

some  new  matter,  alleged  to  amount  to  a  new  cause 

of  action,  was  lawfully  introduced.     Supposing  it  had 

been  introduced  (which,  however,  I  do  not  think  is  the 

case)  in  any  of  the  parts  of  the  condescendence  which 

contain  the  allegations  which  appear  to   me  to  be 

material,  I  apprehend  the  proper  remedy  for  that 

in-egularity  would  have  been  to  apply  to  tlie  LorA 

Ordinary  to  strike  it  out. 

The  question,  I  conceive,  is  whether,  as  the  record 
stands,  there  is  stated  with  reasonable  particularity 
for  the  information  of  the  Defenders  a  sufficient  cause 
of  action  against  the  above-named  Defenders  or  either 
of  them. 

The  charge  meant  to  be  insisted  upon  is,  that  they 
bowingly  and  fraudulently  made  false  representations 
of  the  state  of  the  joint  partnership  with  the  real 
intent  to  cause  the  Pursuer  to  act  on  that  representa- 
tion, or  under  such  circumstances  as  the  Defenders 
must  have  supposed  would  probably  induce  a  person 
in  the  situation  of  the  Pursuer  to  act  upon  it,  and  to 
buy  shares  in  the  partnership  concern,  and  that  the 
Pursuer  in  consequence  did  purchase,  and  sustained 
loss  thereby. 

There  being  fraud  and  a  consequential  loss  arising 
from  that  fraud  there  is  a  complete  cause  of  action 
against  the  party  guilty  of  that  fraud.  The  action 
does  not  appear  to  be  confined  to  a  breach  of  their 
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duty  as  officers  of  the  joint  stock  company,  but  to 
be  founded  on  positive  fraud.  And  though  there 
may  be  a  doubt  whether  there  is  a  sufficient  allegatioii 
of  the  duty  of  the  Defenders  or  either  of  them  as 
officers  to  make  them  responsible  for  the  breach  of  it 
in  not  properly  preparing  the  reports,  it  seems  to  me 
that  there  is  a  sufficient  allegation  of  positive  fraud 
by  both  of  them,  a  fraud  which  if  not  actually  intended 
by  them  to  cause  the  members  of  the  joint  stock 
company  to  increase  the  number  of  their  shares,  yet 
they  *must,  as  reasonable  men,  have  thought  very 
likely  to  produce  that  result,  which  it  is  averred  with 
sufficient  particularity  to  have  done.  If  the  fraud  is 
proved,  we  need  not  inquire  into  the  motive,  though 
a  motive  may  be  suggested,  namely  the  continuance 
of  their  lucrative  employment,  which  would  be  lost  if 
the  Company  became  bankrupt.  The  Defenders  were 
not  I  think  properly  the  servants  of  the  directors, 
though  appointed  by  them,  and  acting  under  their 
orders.  Both  they  and  the  directors  themselves,  were 
rather  the  servants  of  the  corporation,  the  joint 
stock  company,  both  owed  a  duty  to  that  corporation, 
and  both,  if  the  allegation  of  fraud  is  proved,  violated 
that  duty. 

The  case  is  not  precisely  that  to  which  it  was 
assimilated  in  the  course  of  the  argument  at  the  bar 
and  in  the  opinions  of  some  of  the  Judges,  of  a  ser- 
vant obeying  his  master's  orders,  and  by  virtue  of 
those  orders  committing  a  fraud  on  a  third  person. 
It  is  more  like  the  case  of  two  servants  conspiring 
with  each  other  to  deceive  their  joint  master,  and 
effecting  that  object  so  as  to  produce  damage  to  him. 

The  case  suggested  is  that  of  an.  active  fiuud,  tell- 
ing a  positive  \mtruth;  not  the  concealment  of 
material  circumstances  which  in  many  cases  it  would 
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be  a  duly  incumbent  on   a  person  to  disclose,  but        colwm 
which  in  this  case  the  Defenders  from  the  nature  of  'i^^SoSSt 
their  employment  were  bound  to  keep  secret.     If  one     ^^2j5afc«, 
servant  combines  with  another  to  tell  knowingly  a        ogn^ion. 
pofiitive  untruth  to  the  prejudice  of  his  master,  and  it 
result  in  that  prejudice,  I  think  an  action  wiU  lie ; 
and  if  he  combines  with  his  master  to  do  the  same 
thing  to  the  prejudice  of  a  third  person,  and  such  con- 
sequence follows,  I  must  say  that  I  cannot  see  how 
the  servant  can  be  by  law  exempt. 

In  some  cases  a  man  may  innocently  assist  in  a 
truisaction  which  is  a  fraud  on  some  one.  Of  course, 
such  a  person  cannot  be  responsible  criminally  or 
civilly.  Or  he  may  be  a  partaker  in  the  fraud  to  a 
limited  extent,  as  for  instance,  in  the  supposed  case 
adverted  to  in  the  course  of  the  argument,  the  printer 
of  the  alleged  false  statement,  who  may  know  it  to  be 
false,  and  yet  may  not  have  intended  or  known  suffi- 
ciently the  fraudulent  purpose  to  which  it  was  meant 
to  be  applied,  to  make  him  responsible  for  the  injuiious 
consequences  of  it. 

I  will  now  advert  to  those  parts  of  the  condescen- 
dence, which  contain,  as  I  think,  sufficient  allegations 
of  positive  fraud  to  enable  the  Court  to  frame  the 
issue  to  be  tried.  They  have  to  be  selected  from  a 
maas  of  matter  loosely  and  insufficiently  alleged  as 
against  the  Defendants,  Messrs.  Thomson's  trustees 
and  Mr.  Kerr. 
In  a  part  of  the  30th  article  of  the  condescendence  (a) 

(a)  Cond.  XXX.  In  the  discharge  of  the  duties  which  devolved 
upon  the  Defender,  Sir  WiUiam  Johnston,  and  the  other  directors 
of  the  company,  and  which  are  set  forth  in  the  preceding  articles, 
the  late  Mr.  Thomson  and  the  Defender,  Mr.  Kerr,  were  associated 
in  virtue  of  their  respective  offices,  and  they  were  hound  in  the 
perfomiance  of  those  duties  to  act  in  terms  of  the  provisions  of 
the  contract,  and  for  the  protection  of  the  interests  of  the  part- 
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it  is  alleged  that  Thomson  and  Kerr  were  cognizant  of, 
and  active  and  participants  in  the  framing  of  the  false 
and  fraudulent  reports  after  mentioned,  which  were 
presented  to  the  shareholders  at  their  annual  meetings, 
and  by  means  of  which  the  Pursuer  was  deceived  and 
defrauded.  When  it  is  said  that  they  were  cognizant 
of  the  false  reports,  it  must  be  reasonably  contended 
that  they  knew  of  that  &lsehood. 

ners  of  the  company.  In  particular,  they  were  bound  to  keep 
the  books  required  by  the  contract,  and  to  manage  the  business 
of  the  bank,  under  the  superintendence  of  the  directors,  faithfidlr 
and  honestly.  They  were  bound  to  furnish  correct  information  to 
the  directors  as  to  the  position  and  state  of  the  business  done  br 
them.  They  were  bound  to  see  that  the  reports  and  abstracts  of 
the  affairs  of  the  bank,  read  to  the  shareholders  annually,  were 
true,  and  gave  a  correct  statement  of  the  financial  position  of  the 
bank.  None  of  these  duties  did  they  faithfully  discharge.  Thej 
were  cognizant  of  and  active  and  participant  in  the  framing  of 
the  false  and  fraudulent  reports  and  abstracts  herein-after  men- 
tioned, which  were  presented  to  the  shareholders  at  the  annual 
meetings,  and  through  and  by  means  of  which  the  Pursuer  was 
deceived  and  defrauded.  Farther,  the  late  Mr.  Thomson,  durincr 
the  time  that  he  acted  as  manager,  in  conjunction  with  the  De- 
fender, Mr.  Kerr,  while  he  continued  secretary,  and  both  these 
persons,  when  they  were  joint  managers,  in  violation  of  the  duties 
intrusted  to  them,  gave  credit  and  made  advances  to  persons 
utterly  insolvent,  known  by  them  to  be  insolvent,  or  whom  they 
might,  upon  making  any  reasonable  inquiry,  have  ascertained  to 
be  in  insolvent  circumstances.  These  advances  were  made  by 
them,  in  some  cases  with  authority,  but  in  many  cases  without 
any  previous  authority  from  the  board  of  directors.  In  these 
last-mentioned  cases,  Mr.  Thomson  and  Mr.  Kerr  gave  credits 
and  made  advances  of  the  bank's  money  at  their  will  and  plea- 
sure, and  without  control,  and  these  facts  were  fraudulentlr 
misrepresented  in  the  annual  reports  to  the  shareholders,  and  in 
60  far  as  they  were  not  so  misrepresented,  they  were  fraudulently 
concealed.  The  directors,  and  particularly  the  said  Sir  Willjam 
Johnston,  acted  falsely  and  fraudulently  towards  the  shareholders, 
in  recognizing  and  sanctioning  the  improper  proceedings  of  the 
manager  and  secretary,  and  they,  as  well  as  Mr.  Kerr  and  the  late 
Mr.  Thomson,  acted  fraudulently  in  concealing  the  same  from 
the  shareholders.  They  continued  this  improper  and  fraudulent 
system  from  1849  down  to  the  close  of  the  bank. 
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In  the  33rd  article  (a)  is  a  charge  of  wilful   and        ^''''^'' 
fraudulent  oonoealment,  as  to  which  I  say  nothing  as  re-  tkm  ?nd  k&rrV 
Bpeds  Thomson  and  Kerr,  as  they  ought  not  generally     j^Jif,^^ 
to  disdofle  anything  (and  it  is  unneoestory  to  consider 
whether  in  some  cases  a  concealment  of  some  circum- 
stances may  not  have  the  effect  of  a  positive  misrepre^ 
sentation),  for  there  is  also  a  charge  against  them  of 
knowingly  misrepresenting  the  affiurs  of  the  company 
with  the  intention  and  purpose   of   deceiving    the 
Pursuer  and  others,  and  by  which  the  Pursuer  was 
deceived,  as  the  Defenders  fmudulently  intended  that 
be  should  be,  and  induced  to  believe  that  the  affairs 
of  the  bank  were  in  a  flourishing  condition,  when  they 
were  the  reverse. 

The  34th  article  (a)  contains  a  special  allegation  of 
fraud  in  preparing  and  presenting  a  report  in  Febru- 
ary 1850,  representing  the  losses  by  bad  debts  in  such 
a  way  as  to  induce  a  belief  that  they  were  only 
ll,457f.  when  the  Defenders  knew  in  effect  that  they 
greatly  exceeded  that  sum.  In  order  to  support  this 
charge  it  will  not  be  enough  to  prove  mere  connivance. 
It  must  be  proved  that  both  of  them  took  such  an 
active  part  as  to  make  the  report  their  own  act.  It 
is  alleged  that  they  stated  certain  things,  and  that 
all^tion  must  be  proved,  and  the  use  of  the  teim 
"connived**  in  a  subsequent  article  cannot  qualify 
or  alter  that  statement. 
The  39th  article  (6)  charges  the  Defenders  with  wil- 

(a)  Svprh,  p.  435. 

(b)  Cond.  XXXIX.  The  Defenders,  Sir  William  Johnston  and 
Mr.  Kerr  and  the  late  Mr.  Thomson,  and  the  directors,  at  the  time 
when  this  report  was  laid  before  the  company,  knew  the  true  state 
of  the  company's  aifairs,  and  they  professed  in  that  report  to  f^ve 
the  partners  full  and  true  information  of  the  bank's  condition,  as 
regarded  the  state  of  the  accounts,  the  state  of  the  securities,  and 
the  amount  of  the  losses ;  but  while  professing  to  do  so,  they 
Wilfidly  and  fraudulently  misrepresented  the  state  of  the  com- 
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ccLLEN        fully  and  fmudulently  misrepresenting  the  state  of  the 

T"u  ^Vkem.'  Company's  afiairs  in  fraudulently  over-estimating  the 

/r Jiw«/#'«     securities  beyond  their  real  value  as  known  to  them- 

opmion.  gelves.  Again,  the  42nd  article  (a)  contains  issuable 
matter,  with  a  view  to  show  Thomson  to  have  con- 
curred in  making  a  wilfully  false  statement  of  the 
sufficiency  of  the  funds  of  the  Company.  Article  84  (6) 
sets  forth  a  verbal  statement  of  the  Defender  Keir 
falsely  and  fraudulently  made,  which  induced  the 
Pursuer  to  buy  more  shares  and  also  to  keep  what  be 
had  got.  But  the  latter  cause  of  action  is,  I  under- 
stand, and  I  think  properly,  abandoned. 

pany's  affairs —concealed  to  a  large  extent  the  amount  of  the 
losses  which  had  been  sustained,  which  were  known  to  them,  and 
while  they  falsely  pretended  to  be  revealing  to  the  company  in 
full — misrepresented  the  state  of  their  debtors  as  to  solvency— 
and  fraudulently  over-estimated  securities  beyond  their  real  value 
as  known  to  themselves. 

(a)  Cond.  XLII.  Notwithstanding  that  the  Defender,  Sir  Wil- 
liam Johnston,  and  other  directors,  and  the  mana^^,  Mr.  Thom- 
son, and  the  secretary,  Mr.  Kerr,  were  fiiUy  aware  of  the  above 
facts,  they,  in  the  said  report  to  the  shareholders  (in  the  prepara- 
tion of  which  they  were  all  participant),  inter  alia,  made  the 
following  statement : — '*  It  is  satisfactory  to  the  committee  to  find, 
and  Mr.  Thomson,  the  manager  at  Edinburgh,'  and  Mr.  Hiuiter, 
the  manager  at  Glasgow,  fully  concur  with  them  in  the  opinion, 
that  there  still  remain  ample  funds,  even  aft«r  deducting  the  as- 
certained bad  debts,  and  notwithstanding  the  temporary  inoonre- 
nience  arising  from  the  unproductive  accounts  just  referred  to,  for 
continuing  in  an  efficient  manner  the  business  of  the  bank  as 
heretofore."  When  the  Defenders  and  other  directors  and  the  late 
Mr.  Thomson  reported  to  the  shareholders  as  above,  they  were 
perfectly  aware  that,  in  reality,  the  company  at  that  date  stood 
dissolved  under  the  contract  by  the  loss  of  130,000/.,  or  therebj, 
beyond  the  amount  required  under  the  contract  to  e£fect  that 
dissolution ;  and  that  they  had  not  truly  deducted  the  ascertained 
bad  debts.  The  statement  in  the  report  was  false,  to  the  knoii' 
ledge  of  the  Defenders  (including  the  late  Mr.  Iliomson),  and  it 
was  put  forth  by  them  purposely  to  mislead  and  deceive  the 
shareholders,  including  the  Pursuer. 

{h)  See  supih,  p.  427. 
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On    the   whole   I  think  there  is  i&suable  matter        Cullb.v 

V. 

sufficiently  stated  to  support  some  of  the  charges;    TJSJ'J^iKMR"" 
those  for  instance  before  mentioned,  which  must  form  I^d 

the  subject  of  proper  issues  to  be  settled  by  the  Court.        opinion. 

I  inrill  add  that,  concurring  as  I  do  entirely  with  the 
Lord  Ordhiary  (Lord  Kinloch)  in  most  of  the  able  and 
satisfactory  observations  which  he  makes  in  his  Inter- 
locutor in  this  case  (6),  I  do  not  feel  the  difficulty  which 
he  suggests  that  it  is  not  sufficiently  alleged  that  the 
Pursuer  was  induced  to  make  his  purchases,  relyiug 
on  the  personal  representations  of  Messrs.  Thomson 
and  Kerr,  that  the  case  ought  to  be  the  same  as  if  the 
representations  had  been  made  by  them  in  direct 
personal  communications,  that  there  must  be  a  special 
and  direct  allegation  that  the  Pursuer  proceeded  on 
the  personal  warranty  of  Messrs.  Thomson  and  Kerr. 

If  they  have  been  guilty  parties  to  a  fraud,  which 
^waa  intended,  as  I  have  explained  before,  to  cause  loss 
to  the  Pursuer,  and  the  loss  has  resulted,  they  are 
responsible  though  their  names  were  unknown  to  the 
Pursuer  prior  to  the  loss.  It  is,  I  conceive,  enough  to 
trace  the  loss  to  the  fraud  committed  by  the  Defenders, 
thougli  the  names  of  the  parties  to  that  fraud  were  not 
kno^w:n  at  the  time  of  the  loss.  Though  the  Pursuer 
may  not  have  known  the  name  of  the  author  of  the 
false  representation,  if  he  can  prove  his  damage  to 
have  "been  the  result  of  it  he  is  entitled  to  recover. 

I  concur,  therefore,  with  my  noble  and  learned 
friend  that  the  cause  ought  to  be  remitted  to  the 
Court  below  with  the  declaration  which  he  has  sug- 
gested. 

The  Lord  Chancellor  :  My  Lords,  I  am  desired  by 
niy  noble  and  learned  friend,  Lord  Cramvorth,  who 

(«r)  See  23  Sec.  Ser.  57-1. 


446  CASES   IN   THE   HOUSE   OF   LORDS. 


Thomson's  Teu*- 
T£Eb  ASD  KkhR. 


cuLLKH  Iieard  tlie  \vhole  of  the  argument,  to  say  that  lie 
entirely  concurs  in  the  conclusion  at  which  your  Lord- 
ships have  arrived. 

Judgment. 

Ordered  and  Adjudged,  That  the  said  Interlocuton  oomphined 
of  in  the  said  Appeal  he,  and  the  same  are  hereby  reversed :  And 
it  is  Declared,  That  there  is  issuable  matter  in  the  record  assfifainst 
the  present  Respondents :  And  it  is  further  Ordered,  Hist  the 
cause  be,  and  is  hereby  remitted  back  to  the  Court  of  Session  in 
Scotland,  to  do  therein  as  shall  be  just,  and  consistent  with  this 
judgment  and  declaration. 

J.  F.  Elmslie— Loch  &  Maclaurin — Docds 
&  Greiq. 
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THE  LORD  PROVOST,  MAGISTRATES,  T 

AND    TOWN    COUNCIL    OF   THE  Uppellants. 
CITY  OF  EDINBURGH J 

HER  MAJESTY'S    PRINCIPAL  SECRE-T 

TARY  OF  STATE  FOR  THE   WAR  l  Rkspondbnt. 
DEPARTMENT, J 

For  time  beyond  whidi  the  memory  of  man  runneth  p^^  j^^ir.  3»  4. 
not  to  the  contrary,  the  Castle  of  Edinburgh  has  been 
the  property  of  the  Crown. 

At  the  bottom  of  the  Castle  rock  there  is  a  piece  of 
land  attached  to  the  Castle,  and  on  the  north  side 
of  ii  This  piece  of  land  had  been  left  open  for  the 
use  and  recreation  of  the  public  till  the  year  ISIS^ 
when,  with  certain  other  land  adjacent,  belonging  to 
the  magistrates  of  Edinburgh,  it  was  inclosed,  and  the 
whole  was  converted  into  what  are  now  called  the 
Princes  Street  Gardens. 

The  question  in  the  present  case  was  one  of  fact  as 
to  the  boimdary  of  the  Crown  land  thus  appropriated ; 
for  it  so  happened  that  in  laying  out  the  Princes  Street 
Gardens  no  care  had  been  taken  to  preserve  the  dyke  (a) 
which  Iiad  previously  existed,  and  which  had  served 
to  distinguish  and  separate  the  property  of  the  Crown 
from  the  property  of  the  magistrates. 

This  case  cannot  with  propriety  be  reported,  because 
no  point  of  law  was  involved  in  it,  and  the  judgment 
of  the  Court  of  Session  was  affirmed,  and  the  Appeal 
from  that  judgment  dismissed  by  the  House  with 
costs. 

Mr.  RoU  and'  Sir  Hugh  Caii'iis  were  of  Counsel  for 
the  Appellants. 

The  Lord  Advocate  (b)  and  Mr.  Giffard  for  the 
Respondents. 

(»  ''Dyke,"  which  in  England  means  a  ditch,  in  Scotland 
mtans  a  wall. 
yh)  Mr.  Moncreiff. 
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The  Lokd 
Pbovost,  Magis- 

TR4TBS,  AND 

Town  Council 

OP  TBB  CiTT  or 

EbiNBasoH 

V. 

Hbk  MAjBrrr*! 

Pbincipal  Sbcbb- 

TABY  OF  Stub 

POB  THK  WaB 

Dbpabtmbnt. 


The  Loi'd  ClianceUor  (a),  Lord  CranvxyiiJi^  and 
Lord  Chelmsford  delivered  their  opinions  at  con- 
siderable length,  and  the  effect  of  the  judgment  is 
that  the  boundary  which  separates  the  CrOwn  property 
from  the  property  of  the  magistrates  of  Edinbui^h, 
and  which  has  received  the  sanction  of  the  Court  of 
Session,  is  now,  by  the  affirmance  of  the  House  of 
Lords,  rendered  unimpeachable. 


(a)  Lord  Wcstbuiy. 


Maitland  &  Graham — Solicitor  to  the  War 
Department — Walmisley. 
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G£MMILL» Appellant. 

M'ALISTER, Respondent  (a). 

Solicitor  and  Client — Professional  Duty, — When  a  law 
agent  acts  professionally  in  a  transaction  for  three 
adverse  parties,  and  more  especially  when  he  has  a 
separate  adverse  interest  of  his  own  in  the  matter  to 
be  arranged,  the  Court  will  view  with  a  jealous  eye 
all  his  proceedings. 

If  ia  sach  a  case  he  evince  an  undue  partiality  to  his 
own  interest,  and  any  of  the  parties  consequently  suffer, 
he  is  bound  in  compensation  for  the  loss. 

Per  the  Lord  Chancellor  :  Here  the  law  agent  preparied  the 
mortgage  deeds.  He  knew  well  the  agreement  between 
the  parties,  and  he  knew  that  the  money  resulting  from 
those  mortgages  ought  in  all  justice  to  be  applied  in 
conformity  with  the  agreement.  The  contest  arises  from 
an  endeavour  on  his  part  to  depart  from  that  agreement. 

Parole  Evidence. — Though  not  admissible  to  the  effect  of 
adding  to  or  altering  the  terms  of  a  written  agreement, 
parole  evidence  may  yet  be  well  received  to  show  the 
instructions  given  to  the  law  agent  for  the  preparation 
of  the  instrument. 

Jf'rit  or  Oath  of  Party. — Remarks  of  Lord  Wensleydale 
on  cases  in  which  other  evidence  than  that  by  writ  or 
oath  of  party  may  be  received. 

A  short  statement  of  this  case  may  be  given  as 
follows,  passing  over  certain  facts  which  are  set  out 
in  the  opinions  delivered  by  the  Law  Peers : — 

In  December  1857  the  firm  of  Dickie  and  Company, 
in  oonjnnction  with  the  above-named  Respondent 
M'Alister,  aecomihodated  one  M*Farlane,  a  builder,  by 
putting  their  names  to  two  bills  of  exchange  (one  for 
128t  and  the  other  for  272Z.)  to  be  discounted  for 
his  benefit.  They  had  previously  assisted  him.  It 
was  agreed  that  the  Dickies  and  M'Alister  sbould  be 

(a)  See  this  case  u  given  in  the  Second  Series^  vol.  24,  p.  95G. 
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Gsmiiu 


liable  in  the  proportion  of  three-fourths  and  one-fourtli 
iTAuwo.'  respectively.  It  was  also  agreed  that  to  each  psa^ 
incurring  this  responsibility  M'Farlane  should  grant 
real  security  by  way  of  mortgage  over  land  upon 
which  he  was  then  erecting  houses  in  Glasgow. 

In  the  management  of  this  affair  a  single  soliciior, 
the  above  Appellant,  Mr.  Gemmill,  was  employed  and 
acted  for  all ;  and  the  chief  question  was  whether  he  had 
or  had  not  failed  in  the  performance  of  his  professional 
duty ;  for  it  appeared  that  he  had  himself  a  claim 
against  the  Dickies  anterior  in  point  of  time  to  tiie 
interposition  of  the  parties  on  behalf  of  M'Farlane. 

At  a  meeting  in  his  office  Mr.  Gemmill  read  over 
to  them  a  memorandum  of  agreement,  drawn  up  by 
him,  which  they  all  signed,  and  of  which  a  copy  is 
pven  underneath  (a). 

Mr.  Gemmill  prepared  the  mortgage  deeds,  but 
subsequently  took  an  assignation  in  his  own  fevonr 
from  the  Dickies. 

(a)  Agreement  between  Andrew  M'Farlane,  James  M'Afister, 
and  John  Dickie  and  Company.  Whereas  the  said  John  Dickif 
and  Company  granted  their  hill  to  the  said  James  M'Alister  for 
the  snm  of  128/.,  dated  the  22nd  day  of  April  last,  payable  four 
months  after  date,  which  the  said  James  M'Aliater  discoonted, 
and  the  proceeds  thereof  were  paid  over  by  the  said  John  Dickie 
and  Company  to  the  said  Andrew  M'Farlane,  who  accordingij 
became  bound  to  retire  the  said  bill  when  it  came  due:  And 
whereas  the  said  Andrew  M'Farlane  having  required  fmther 
accommodation  from  the  said  second  and  third  parties,  upon  the 
conditions  after  mentioned,  the  said  John  Dickie  and  Companj 
granted  their  bill  to  the  said  James  M'Alister  for  the  snm  of  2/12/. 
sterling,  dated  this  day,  payable  four  months  after  date,  which 
the  said  James  M'Alister  having  discounted,  the  proceeds  thereof 
have  now  been  delivered  over  to  the  said  Andrew  M'Farlane ;  all 
which  transactions  are  hereby  declared  and  acknowledged  by  ih^ 
parties  respectively:  And  whereas  the  said  transactions  were 
entered  into  by  the  parties  on  the  understanding  and  conditions 
after  specified :  Therefore  the  parties  have  agreed  and  do  herebv 
agree,  as  follows,  viz. : — First,  the  said  John  Dickie  and  Companr 
shall  be  bound  to-  retire  the  said  bill  for  128/.  when  it  becomes 
due,  and  they  shall  also  be  bound  to  retire  the  said  bill  for  272/.f 
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Soon  afterwards  the  Dickies    became    bankrupt,        gmhh* 
and  M'Alister  was  compelled  to  pay  one  of  the  bills      ^  auetee. 
(that  for  12SL),  and  he  was  charged  by  Mr.  GemmiU, 
to  whom  it  had  been   endorsed,  to  pay  the  other, 
(namely,  the  bill  for  272^.) 

In  respect  of  the  first  bill  M'Alister  instituted  an 
"action  of  relief;"  as  to  the  second  he  brought  a 
suspension  of  the  charge ;  and  both  proceedings  having 
been  conjoined,  issues  were  sent  to  trial  to  determine 
by  the  verdict  of  a  jury  whether  Mr.  Gemmill,  acting 
for  three  adverse  parties,  and  having    a    separate 

when  it  becomes  due  to  the  extent  of  172/.  thereof,  thus  making 
thdr  individual  claim  agadnst  the  said  Andrew  M'Farlane  300/. 
sterling,  to  which  amount  they  are  hereby  declared  creditors  of 
the  said  Andrew  M'Farlane,  for  which  he  has  now  granted  for 
their  behoof  the  bond  and  disposition  after  mentioned ;  second, 
the  said  James  M'Alister  shall  be  bound  to  retire  the  said  bill  for 
272/.,  when  it  becomes  due,  to  the  extent  of  100/.  thereof,  to  , 

which  extent  he  is  hereby  declared  a  creditor  of  the  said  Andrew 
M'Farlane,  for  which  he  has  now  granted  to  the  said  James 
M'Alister  the  bond  and  disposition  in  security  after  mentioned ; 
third,  on  the  other  hand,  and  in  implement  of  his  part  of  the  said 
tnnsictions,  the  said  Andrew  M'Farlane  has,  of  the  date  hereof, 
granted  the  following  bonds;  (first,)  bond  of  corroboration  and 
disposition  in  security  by  the  said  Andrew  M'Farlane  for  the  sum 
of  293/.  16«.  6c/.,  contained  in  a  former  bond,  and  the  said  sum  of 
300/.,  for  which  amount  the  said  John  Dickie  and  Company 
are  declared  his  creditors  as  aforesaid,  amounting  together  to 
593/.  I6s,  6c/.,  in  favour  of  the  said  John  Dickie  and  Company, 
and  John  Dickie  and  George  Parkin,  the  sole  individual  partuers 
of  the  said  Company,  and  to  the  survivor  of  them,  as  trustees  or 
trustee  for  behoof  of  the  said  Company-firm  of  John  Dickie  and 
Company ;  (and,  second,)  bond  of  corroboration  and  disposition 
ID  secority  by  the  said  Andrew  M'Farlane  for  the  sum  of 
109/.  3f .  7</.,  contained  in  the  former  bond,  and  the  said  sum  of 
lOO/.,  for  which  amount  the  said  James  M'Alister  is  declared  a 
creditor  of  the  said  Andrew  M'Farlane  as  aforesaid,  amounting 
together  to  209/.  3f .  7c/.,  in  favour  of  the  said  James  M'Alister ; 
and  which  two  bonds  extend  over  property  belonging  to  the  said 
.\ndiew  M'Farlane,  situated  in  Bbhop  Street,  Glasgow,  as  more 
My  described  in  the  sfud  bonds  themselves ;  and,  lastly,  the 
parties  Irind  themselves  respectively  to  each  other  duly  to  imple- 
ment and  petfonn  the  whole  premises  as  before  written. 
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gemuill    '    interest   of  his  own,  was  bound   to   make  good  to 
'M»Aumai.      MvVlister  the  loss  he  had  undoubtedly  sustained  (a). 

(a)  The  issues  were  as  follow : — 1.  Whether  the  Defender,  on  or 
about  the  8th  day  of  May  1H58,  actinj?  as  the  Pursuer's  a^nt, 
undertook  to  the  Pursuer  to  obtain  an  heritable  security  from 
Andrew  Macfarlane,  wright  and  builder  in  Glasgow,  over  certtin 
subjects  belonging  to  him  in  Bishop  Street,  Glasgow,  in  such 
form  that  the  same  should  be  available  to  the  Pursuer  as  a 
security  for  payment  of  the  contents  of  a  bill  for  128/.,  dated 
22d  April  1858,  drawn  by  the  Pursuer  on  Messrs.  John  Dickie 
and  Company,  mill-sawyers  at  Rockvilla,  near  Glasgow,  and  also 
of  the  bill  for  272/.,  No.  1 1  of  process,  of  which  the  Pursuer  wis 
the  drawer  to  the  extent  of  172/.  thereof;  and  whether  the 
Defender  wrongfully  failed  in  bis  said  undertaking,  and  is  icsting- 
owlng  to  the  Pursuer  the  amount  of  the  said  bill  for  128/.,  with 
interest  at  the  rate  of  5  per  cent,  per  annum  from  27th  August 
1858,  and  is  bound  to  relieve  the  Pursuer  of  the  said  bill  for  2/2/. 
charged  on,  to  the  extent  of  172/.  thereof? 

2.  Whether  the  Defender,  acting  aa  the  Pursuer's  agent,  on  or 
about  8th  May  1858,  undertook  to  take  firom  the  said  Andrew  Mac- 
farlane  an  heritable  security  over  the  said  subjects,  in  such  form  that 
the  same  should  be  available  as  a  security  to  the  Pursuer  for  pay- 
ment of  the  contents  of  the  said  bill  for  128/.,  and  also  of  the  said  bill 
for  272/.  to  the  extent  of  172/.  thereof;  and  whether  the  Defender, 
in  place  of  taking  a  security  in  such  form,  on  or  about  sud  date, 
wrongfully,  and  in  violation  of  his  said  undertaking,  prepared  and 
obtained  from  the  said  Andrew  Macfarlane  a  bond  of  coirobora- 
tion  and  disposition  in  security  by  him  over  the  said  subjects,  m 
favour  of  the  said  John  Dickie  and  Company,  and  thereafter 
obtained  from  John  Dickie  and  Company  an  assignation 
thereof  in  his  own  favour,  and  is  resting-owing  to  the  Pursuer 
the  amoulit  of  the  said  bill  for  128/.,  with  interest  at  the  nte 
of  5  per  cent,  per  anniun  from  27th  August  1858,  and  is  bound 
to  relieve  the  Pursuer  of  the  said  bill  for  272/.  charged  on,  to  the 
extent  of  172/.  thereof? 

3.  Whether  it  was  agreed  between  the  said  John  Dickie  and 
Company,  Andrew  Macfarlane,  and  the  Pursuer,  on  or  about 
8th  May  1858,  and  previous  to  the  grantmg  of  a  bond  of  corrobo- 
ration and  disposition  in  security,  dated  on  or  about  8th  Maj 
1858,  by  the  said  Andrew  Macfarlane  in  favour  of  the  said  John 
Dickie  and  Company,  that  the  security  constituted  by  the  said 
bond  of  corroboration  and  disposition  in  security  should  be  held  and 
apphed,  inter  alia,  in  payment  of  the  said  bill  for  128/.,  and  of  the 
said  bill  for  272/.,  to  the  extent  of  172/.  thereof,  and  to  the  extent 
of  these  sums,  should  not  be  assigned  by  the  said  John  Dickie 
and  Company;  and  whether  the  Defender  thereafter  wrongfuUy, 

and 
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At    the    trial    the    first    witness    examined    was        osmwll 


M'Alister,  the  Pursuer,  who  was  examined  as  to 
what  had  occuiTed  at  the  meeting  in  Mr.  Gemmills 
office.  But  here  an  objection  Y.^as  taken  by  Mr.  Gem- 
mill  s  Counsel,  that  the  oour;'>e  of  examination  pursued 
had  a  tendency  to  control  or  qualify  by  parole  evidence 
the  terms  of  the  written  agreement.  The  presiding 
Judge  overruled  the  objection ;  which  ultimately 
formed  the  subject  of  a  bill  of  exceptions  tendered. 

The  jury  returned  a  verdict  for  M'Alister,  and  upon 
a  motion  by  Gemmill  for  a  new  trial,  which  motion 
was  heard  along  with  the  bill  of  exceptions,  the  Lord 
President,  on  the  17th  May  1862,  made  the  following 
cogent  observations. 


"O^ 


It  appears  that  M'Alister  and  the  Dickies  interposed  to  assist 
M'Farlane  in  raisinf^  money;  and  further  advances  having  been 
reqaired,  the  defender,  Gemmill,  had  a  meeting  with  the  parties, 
and  became  in  a  sense  agent  for  all  of  them.  This  was  a  some- 
what peculiar  and  delicate  position ;  and  a  party  so  circumstanced 
is  bound  to  exercise  great  care  and  circumspection  in  what  he 
lioes.  It  was  agreed  that  M'Alister  should  interpose  along  with 
the  Dickies  in  reference  to  the  additional  advances  to  be  made  to 
MTarlane,  on  the  footing  that  of  the  whole  sum  M*Alister 
sboiild  be  liable  for  100/.,  and  the  Dickies  for  the  remaining  300/. 
Hie  securities  were  framed  by  Gemmill,  and  the  result  has  been 
that  the  Dickies  were  unable  to  fulfil  their  part  of  the  obligation, 
while  M'Alister  had  to  pay  the  128/.  bill,  and  is  charged  for 
payment  of  the  other  bill  for  272/.,  the  holder  of  which  is  Gemmill. 
The  first  issue  is,  in  effect,  whether  Gemmill  was  employed  to 
do  certain  things,  and  failed  to  do  them ;  the  second,  whether 
he  agreed  to  obtain  a  certain  form  of  security,  and  took  another ; 
the  third,  whether  it  was  agreed  by  these  three  parties  that  the 
eecurities  were  to  be  held  and  applied  only  in  payment  of  the 

and  in  the  knowledge  of  the  said  agreement,  took  an  assignation 
in  his  own  favour  to  the  said  bond  of  corroboration  and  disposi- 
tion in  security,  and  is  resting-owing  to  the  Pursuer  the  amount 
of  the  said  bill  for  128/.,  with  interest  at  the  rate  of  5  per  cent, 
per  annum  from  27th  August  1858,  and  is  bound  to  relieve  the 
Pnisuer  of  the  said  bill  for  272/.  charged  on,  to  the  extent  of  172/. 
thereof? 


M'Auam. 
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GiMMiLL         debt.    An  objection  was  taken  to   the   evidence,   which  was 
M'AusTsR.       repelled ;  and  I  confess  I  cannot  see  any  force  in  it.    The  ques- 
tion is.  Was  Gemmili  employed  to  get  the  security  ?    The  evi- 
dence objected  to  was  competent  and  necessary  for  asoertuning 
that  fact.  • 

On  this  reasoning  the  First  Division  pronounced  an 
Interlocutor  as  follows  : — *'  Refuse  to  grant  a  new 
'^  trial,  and  appoint  the  verdict  to  be  applied,  and 
"  judgment  to  be  entered  up/^  On  the  same  I7th 
May  their  Lordships  disallowed  the  Bill  of  Excep- 
tions. 

Upon  a  motion  to  have  the  verdict  applied,  the 
Second  Division  pronounced  the  following  Interlocutor, 
dated  23rd  May  1862  :— 

Apply  the  verdict  found  by  the  jury  in  the  cause;  and  in 
respect  thereof,  in  the  Suspension,  suspend  the  diligence  com- 
plained of,  and  decern;  and  in  the  ordinary  action  decern 
against  the  Defender  for  payment  to  the  Pursuer  of  the  siun  of 
128/^  libelled  on,  with  interest  thereof,  as  concluded  for,  witli 
expenses. 

Hence  the  Appeal  to  the  House.  Mr.  R6U  and 
Mr.  Anderson  for  the  Appellant  (among  other  argu- 
ments adverted  to  in  the  opinions  of  the  Law  Peers) 
contended  that  the  judgment  complained  of  was  erro- 
neous, because  an  averment  of  non-liability  on  a  bill 
of  exchange  can'  be  proved  only  by  the  writ  or 
oath  of  the  party.  They  dted  Thomson  on  Bills  (a). 
Secondly,  they  insisted  that  parole  evidence  had  been 
erroneously  admitted  at  the  trial  to  contradict  or 
qualify  the  written  agreement ;  upon  this  point  they 
cited  Dickson  on  Evidence  (6). 

The  SolidtoT'Oeneral  (c)  and  Sir  Hugh  CJairM  for 
the  Respondent  M'Alister,  did  not  address  the  House, 
the  Law  Peers  proceeding  at  once  to  deliver  the 
following  opinions : — 

(a)  p.  280.  {h)  p.  92. 

(c)  Sir  Roundell  Palmer. 
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The  Lord  Chancellor  (a) :  ©bmiiiu. 

My  Lords,  it  must  be  a  matter  of  vexation  to  your  ^'^5;^™^' 
Lordships  to  find  in  a  case  so  clear  as  the  present,  <viniom. 
where  in  truth  there  is  hardly  a  controversy  upon  the 
facts,  and  where  the  conclusions  of  law  and  justice 
are  so  plainly  evident^  that  there  should  have  been  a 
litigation  of  so  long  a  period  of  time,  so  involved,  and  I 
will  say  so  mistaken  in  many  particulars,  as  to  occasion 
the  eleven  Interlocutors  (6)  which  are  now^  brought 
before  us  by  this  Appeal 

My  Lords,  this  litigation  arose  in  this  very  simple 
form.  The  Respondent,  Mr.  M'Alister,  and  the  firm 
of  Dickie  and  Company  were  mutually  desirous  of 
giying  some  accommodation  to  a  gentleman  of  the 
name  of  M'Farlane,  who  was  a  builder  in  Glasgow. 
They  had  previously  given  to  him  accommodation  of 
a  similar  kind.  They  accordingly  determined  to  draw 
and  accept  two  bills  of  exchange,  one  for  1282.  and 
another  for  2722.,  the  proceeds  of  the  discount  of 
which  should  represent  the  money  that  M'Farlane 
would  receive.  It  was  then  mutually  agreed  between 
the  lenders  of  the  money  and  M'Farlane,  the  receiver 
of  the  money,  that  their  relative  advances  to  MTar- 
lane  by  the  two  bills,  amounting  together  to  400Z., 
should  be  thus  constituted, — ^it  was  agreed  that  3002. 
should  be  regarded  as  an  advance  made  by  Dickie  and 
Company,  and  that  lOOZ.  should  be  treated  as  a  loan 
made  by  the  Respondent,  M'Alister^  and  then  it  was 
agreed  that  M^Farlane  should  give  specific  securities 
for  those  two  sums  of  money,  namely,  a  specific 
security  for  the  300Z.  in  &vour  of  Dickie  and  Company, 
and  a  specific  security  for  the  1001.  in  favour  of  the 
Bespondent,  M'Alister. 

(a)  Lord  Westbuiy. 

(b]  Hie  litigation  was  of  four  years'  duration,  generating  no 
lets  than  eleven  distinct  Interlocutors. 
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oemmill  It  was  at  the  same  time  agreed  that  the  antecedent 

M'AuHTsi.  ^  (jebts  due  from  M*Farlane  to  those  two  lenders  should 
^  opinilS.  be  added  to  that  security.  Now  the  antecedent  debt 
due  from  M*Farlane  to  Dickie  and  Company  was 
293Z.  16«.  Qd.  The  antecedent  debt  that  was  due  to 
M'Alister  was  109i.  35.  7cZ.  Accordingly  a  bond  and 
disposition,  that  is  to  say,  a  mortgage  of  heritable  pro- 
'  perty  belonging  to  M*Farlane,  was  given  to  Dickie 

and  Company  by  M'Farlane  for  the  sum  of  593i.l6«.6(/, 
and  another  bond  and  disposition  for  the  sum  of 
209i.  3«.  7d.  was  given  by  M*Farlane  to  the  Eespon- 
dent  M'Alister. 

The  dedication  and  appropriation  of  those  two  secu- 
rities, and  the  mone}'  they  represented,  were  made 
by  an  agreement  between  the  parties  dated  the  8tli 
day  of  May  1858,  which  was  also  the  date  of  the  two 
bonds  and  dispositions  I  have  mentioned. 

By  that  agreement,  my  Lords,  it  was  expressly 
provided  that  the  300Z.  which  was  to  be  advanced  by 
Dickie  on  account  of  the  bill  should  be  the  subject  of 
a  particular  security  to  them,  and  in  like  manner  as 
to  the  lOOZ.  that  was  to  be  advanced  b}'  M*Alister ; 
and  on  the  perusal  of  that  agreement  it  is'  quite  dear, 
although  it  is  not  so  expressed  in  the  lecitaLs 
in  the  bonds,  that  the  mortgages  were  given  spe- 
cifically on  account  of  the  300Z.  that  was  to  be  paid 
by  Dickie  and  Company  in  part  of  the  two  bills,  and 
on  account  of  the  lOOJ.  to  be  paid  by  M'Alister  as 
his  contribution  to  those  two  bills.  And,  whoever 
had  knowledge  of  the  agreement,  which  was  the 
parent  of  the  mortgages,  knew  well  the  purpose 
of  those  mortgages  and  the  agreement  under  which 
they  were  produced,  and  the  contract  whidi  go- 
verned altogether  the  ownership  of  the  mortgages, 
and  the  application  of  the  monies  to  be  received 
thereon. 
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Now,  the  present  Appellant  was  most  particularly  oemmiia 
aware  of  the  nature  of  this  contract,  for  he  was  the  M'Aiwra*. 
law  agent  who  prepared  that  agreement.  He  was 
the  law  agent  who  prepared  the  bonds  and  disposi- 
tions. He  knewi  well  the  agreement  between  the 
parties,  and  he  knew  that  the  money  resulting  from 
those  mortgages  ought  in  all  justice  to  be  applied  in 
conformity  with  the  contract,  namely,  in  liquidation 
of  those  two  bills. 

My  Lords,  the  contest  before  you  arises  from  an 
endeavour  of  the  present  Appellant  to  depart  from 
that  agreement  He  procured  to  himself  an  assigna- 
tion from  Dickie  and  Company  of  the  bond  and 
disposition  of  o93Z.  He  received  that  entire  sum  of 
mi  on  the  18th  of  April  1859.  The  moment  he 
received  that  money  he  took  the  593Z.,  3002.  of  which 
had,  by  a  contract  to  which  he  was  privy  and  which 
he  had  prepared  as  law  agent,  been  dedicated  to  the 
paynoent  (or  rather  the  partial  payment,  namely,  save 
as  to  lOOZ.)  of  the  two  bills  of  1282.  and  2722.  Not- 
withstanding  that  he  had  that  money  in  his  pocket 
appropriated  by  agreement,  and  was  bound  by  every 
moral  consideration  to  apply  it  to  the  payment  of 
those  bills,  he  proceeded  to  sue  the  Respondent  upon 
the  bills  for  2722.  On  that  the  Respondent  applied  * 
for  an  interdict  to  suspend  the  charge  on  the  ground 
of  the  existence  of  the  agreement.  When  that  note 
of  suspension  was  originally  presented  the  money  had 
not  been  actually  received  by  the  present  Appellant ; 
bnt  the  agreement  existed,  and  upon  proof  of  the 
agreement  the  Lord  Ordvnaiy  thought  it  right  not  to 
treat  any  part  of  the  bill  as  paid  or  discharged,  but  to 
suspend  for  the  present  the  proceedings  upon  that 
diarge.  And,  accordingly,  the  First  Interlocutor  which 
is  now  brought  up  to  this  House^  but  which  was  not 
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obmmill  carried  by  reclaiming  note  to  the  Inner  House,  is  the 
M*ALBTE..  iiiterlocutor  by  which  the  "  Lord  Ordinary  having 
opmfoH,  considered  the  note  oi  suspension^  answers,  and  produc- 
tions, on  consignation  of  the  sum  of  100{.  passes  the 
note."  The  note  appended  to  that  Interlocutor  by 
the  Lord  Ordinary  gives  the  reason  for  his  so  doing, 
namely,  that  he  deemed  it  right  to  suspend  the  charge 
for  the  present  upon  proof  of  the  agreement  to  which 
I  have  already  referred. 

Now,  that  Interlocutor  is  brought  up  by  the  pre- 
sent Appeal,  and  it  is  argued,  and  I  think  it  must  be 
admitted  to  be  correctly  argued,  that  it  is  competent 
to  the  Appellant  to  bring  up  that  Interlocutor.  But, 
my  Lords,  it  is  I  apprehend  not  competent  to  your 
Lordships  in  the  face  of  the  statute  to  consider  that 
Interlocutor  by  itself,  or  to  deal  with  that  Interlocutor 
in .  the  shape  of  a  reversal  of  it,  unless  you  find  it 
necessary  to  reverse  any  of  the  subsequent  Interlocu- 
tors. It  is  undoubtedly  true  that  when  you  bring  up 
an  Interlocutor  upon  the  merits  you  may  bring  up 
an  antecedent  Interlocutor  of  the  Lord  OrdiTiary, 
although  it  has  not  been  carried  by  reclaiming  note 
to  the  Inner  House.  But  it  does  by  no  means  follow 
that  you  can  get  a  reversal  of  the  Interlocutor  so 
brought  up,  if  the  House  is  of  opinion  that  the  Appeal 
fails  with  regard  to  the  subsequent  Interlocutor. 

My  Lords,  both  parties  proceeded  to  make  up  the 
record  upon  the  merits  of  the  question  at  issue  after 
that  Interlocutor  was  pronounced,  and  your  Lordships 
will  find,  upon  referring  to  the  revised  reasons  for 
suspension,  that  the  ground  for  giving  relief  to  the 
present  Eespondent,  which  I  have  already  stated  to 
your  Lordships,  is  there  most  distinctly  set  forth. 

My  Lords,  I  must  admit  that  it  Lb  matter  of  great 
regret  that  in  a  case  so  plain  it  was  deemed  necessary 
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bj  the  Court  of  Session  that  issues  should  be  directed,       osmmiu. 

and  I  must  add  to  that  an  expression  of  regret  that      m'Almtkk. 

the  nature  of  jury  questions  appears  to  be  so  little       opinion. 

understood  by  parties  in  Scotland,  as  that  issues  of  the 

extraordinary  character  of  these  now  appearing  should 

have  been  directed.     But  we  are  bound,  I  apprehend, 

to  give  credit  to  the  statement  of  the  learned  Judge 

bj  whom  those  issues  were  passed,  that  the  issues  were 

agreed  upon  between  the  parties.     That  is  distinctly 

stated  by  Lord  Deas.    And  the  issues  were  tried,  and 

a  verdict  was  found  for  the  Respondent  upon  those 

issaes. 

My  Lords,  the  next  point  we  come  to  in  the  Appeal 
is  the  exceptions  to  the  admissibility  of  certain 
evidence,  and  also  to  the  charge  of  the  learned 
Jadge.  My  Lords,  I  have  seldom  seen  anything 
more  entirely  misapprehended  than  the  ground  upon 
which  this  part  of  the  Appeal  is  founded.  My  Lords, 
the  production  of  the  evidence  excepted  to  was  no 
attempt  to  alter  or  to  add  to  the  agreement  by 
parol  testimony  ;  but  the  parol  testimony  was  ad- 
mitted upon  this  inquiry,  What  were  the  instructions 
and  directions  given  to  the  present  Appellant  as  the 
law  agent  by  the  parties  as  to  the  nature  of  the 
agreement  that  he  was  to  prepare  ?  The  contention 
at  the  Bar  has  been  that  because  a  certain  agree- 
ment was  actually  prepared  and  executed  by  the 
parties^  the  production  of  that  shall  estop  and  prevent 
any  inquiry  as  to  what  the  parties  have  desired  and 
directed  the  law  agent  to  prepare.  My  Lords,  an 
arrangement  of  that  kind  cannot  for  a  moment  be 
listened  to.  Neither  can  the  objection  which  is 
raised  to  the  charge  of  the  learned  Judge,  which  par- 
takes of  the  same  nature.  I  think  that  upon  these 
points^  as  well  as  upon  the  firsts  your  Lordships  will 
entaiely  concur  with  the  unanimous  opinion  qf  the 
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gemmill       Court  below.  And  as  to  the  point  of  real  justice,  there 
u*Auwm.      ^j^  |jg  jjQ  possible  doubt  whatever. 

My  Lords,  we  have  heard  a  good  deal  of  the  doctrine 
of  retention,  and  of  the  claim  of  Mr.  Gemmill  to  apply 
the  security  to   other  deeds.     But,   my   Lords,  the 
doctrine  of  retention,  which  is  very  similar  in  the  law 
of  Scotland  to  the  doctrine  of  lien   in    the   law  of 
England,  can  have  no  application  to  a  case  in  which 
the  nature  of  the   security  and   the    destination  of 
the  money  to  be  raised  and  secured  by  that  security 
have  been  already  agreed  upon,  and  are  regulated  and 
controlled  by  an  express  contract  between  the  parties, 
of  which  contract  the  individual  claiming  the  right  of 
retention  was  perfectly  cognizant  at  the  time  when 
he  took  an  assignation  of  the  security  in  respect  of 
wliich  he  now  claims  a  general  right  of  retention. 

My  Lords,  I  think  that  it  is  impossible  to  justify 
the  irregularities  which  have  taken  place  in  some  of 
these  proceedings.  The  utmost  that  we  can  do  is  to 
concur  with  the  Court  below,  and  to  dismiss  this 
Appeal ;  and  having  regard  to  the  nature  of  the  case 
which  is  raised  by  it,  I  cannot  but  think  that  your 
Lordships  will  agree  that  the  Appeal  should  be 
dismissed  with  costs. 

lAfrd  Lord  Wensleydale  : 

My  Lords,  I  so  entirely  concur  with  the  opinion 
which  has  been  express(3d  by  my  noble  and  learned 
friend  on  the  woolsack,  that  I  have  very  little  indeed 
to  add  to  what  he  has  said^  after  the  full  and  copious 
statement  which  has  been  given  of  his  reasons. 

In  this  case  two  questions  are  involved ;  the  first 
a  question  upon  the  suspension  of  the  action  for  272/., 
and  the  second  upon  the  subsequent  action  which  was 
brought  by  M'Alister  by  direction  of  the  Court  to  trj' 
the  question  of  the  misconduct  of  the  Defendant,  the 


WefutttfdaWt 
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present  Appellant,  in  not  procuring  a  satisfactory 
secorifcy  for  the  biU,  and  in  not  paying  himself,  as  he 
ought  to  have  done,  out  of  the  money  he  received. 

I  will  take  the  second  of  those  questions  first.  It 
appears  to  me  that  the  case  was  clearly  disposed  of 
The  issues  were  tried.  And  though  the  issues  were 
perhaps  not  the  best  that  could  be  framed  for  that 
purpose,  I  take  it  to  be  clear,  not  only  from  the  report 
of  Lord  DeaSj  but  also  from  the  i*eport  of  the  Lord 
President,  that  those  issues  were  settled  with  the 
concurrence  of  both  parties  ;  and  ultimately  there  was 
only  A  single  point  to  be  disposed  of  by  the  Court. 
And  therefore,  although  those  issues  do  not  appear  to 
me  to  be  the  most  proper  for  the  purpose  of  disposing 
of  the  whole  question,  the  parties  must  now  be  bound 
bj  them.  Those  issues,  I  think,  raised  sufficiently 
the  question. 

Then  comes  the  question  as  to  the  propriety  of  the 
exceptions  that  were  taken  to  the  summing  up  or  direc- 
tion of  Lord  Kinloch,  I  cannot  see  any  objection  to 
those  directions.  The  principal  exception  is,  I  think, 
the  third,  in  pages  70  and  71 : — "  It  was  objected  by 
the  Counsel  for  the  Defender  that  this  question  is 
incompetent,  because  it  is  calculated  and  intended  to 
adduce  parol  evidence  to  prove  the  terms  of  the  agree- 
ment which  was  entered  into  at  the  meeting  in 
question  by  M'Farlane,  Dickie  and  Company,  and 
the  witness  in  reference  to  the  advances  to  be  made 
to  H'Farlane,  which  agreement  was  reduced  to 
writing  in  a  deed  executed  by  these  parties." 

An  objeciion  was  taken  to  the  general  question, 
What  passed  at  that  meeting?  I  am  clearly  of  opinion 
that  that  was  a  peifectly  lawful  question.  It  was  not 
confined  to  the  terms  of  the  agreement,  but  the  ques- 
tion was  as  to  anything  that  passed  upon  that 
occasion.    There  might  have  been  in  the  course  of 
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okmmill       tiji^t  conversation  something  to  show  that  there  was 
•aluww.      ^  particular  direction  from  the  Respondent  to  tiae 
^MhSS!!'*'    Appellant  to  take  care  of  his  interest,  and  to  take  care 
that  he  should  be  paid  out  of  the  other  secoritiea    It 
did  not  involve  any  question  as  to  altering  the  tema 
of  the  agreement  entered  into  by  the  three  parties. 
Then,  in  the  next  place,  an  objection  was  taken  to  the 
summing  up  of  Lord  KiTdoch.     The  objection  seems 
to  me  to  be  without  foundation.     That  direction  of 
the  learned  Judge  was,  "that  if  the  jury  were  satisfied 
on  the  evidence  that,  anterior  to  the  framing  of  ibis 
memorandum,  the  Pursuer  had  employed  the  Defender 
as  his  agent  to  obtain  for  him  security  against  all 
possible  liability  on  the  bilk,  on  which  he  was  an 
obligant  with  Dickie  and  Company,  and  the  Defender 
had  undertaken  so  to  do,  it  was  competent  to  the 
jury,  if  they  saw  suflScient  cause  for  it  in  the  evidence, 
to  regard  the  framing  of  this  memorandum  as  a  step 
taken  in  the  course  of  this  employment,  and  any  error 
in  framing  the  memorandum  as  not  inferring  liberation 
to  the  Defender  from  the  professional  responsibility 
charged  on  him/' 

My  Lords,  I  think  there  was  no  impropriety 
whatever  in  that  direction  by  Lord  Kvrdoch.  If  the 
jury,  looking  at  the  evidence  of  the  conversation  that 
took  place  at  the  time  of  the  agreement  that  was 
entered  into,  and  the  other  evidence  in  the  case,  saw 
sufficient  cause  for  taking  that  view  of  the  transaction 
between  the  parties,  there  was  no  reason  why  they 
should  not  come  to  that  conclusion. 

Then  it  was  contended  on  the  part  of  the  Appellant 
that  Lord  Ki/nloch  ought  to  have  directed  the  jury 
upon  two  points.  The  first  point  is,  that  the  agree- 
ment of  the  parties  in  regard  to  the  bills  mentioned 
in  the  issues,  and  the  heritable  securities  which  it  was 
agreed  should  be  granted,  having  been  reduced  into 
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irriting,  the  jury  could  not  legally  give  effect  to  parol 
evidence  as  establishing  an  agreement  in  regard 
thereto  inconsistent  with  the  terms  of  that  deed. 
But  one  does  not  at  all  see  why  they  should  not  do 
so,  if  the  parol  evidence  was  quite  independent  of  the 
deed 

It  seems  to  me,  therefore,  that  there  is  no  objection 
to  the  summing  up  of  Lord  Kinloch.  I  concur,  there- 
fore, entirely  in  the  opinions  of  the  learned  Judges 
in  the  Court  below,  which  were  delivered  at  con- 
siderable length  and  with  very  great  clearness,  that 
there  is  no  ground  for  the  exceptions  to  the  directions 
and  the  summing  up  of  the  Lard  Ordma/ry.  I  equally 
agree  with  them  that  there  was  nothing  in  the  course 
of  the  trial  which  made  it  necessary  to  summon 
another  jury  for  the  purpose  of  trying  the  case.  The 
case  therefore,  as  it  appears  to  me,  is  most  satisfac- 
torily disposed  of,  as  regarded  the  action  of  the 
Respondent  for  misconduct. 

With  respect  to  the  bill,  I  certainly  have  had  some 
doubt  in  my  own  mind  whether  or  not  the  law  of 
Scotland  goes  to  the  extent  of  permitting  such  a 
defence  as  this  in  a  proceeding  upon  the  bill  itself. 
The  learned  Counsel  at  the  Bar  have  quoted  no  case 
to  satisfy  me  that  it  is  not  competent  to  make  such 
a  defence.  I  can  easily  conceive  the  rule  for  which 
they  have  contended  to  apply  very  reasonably  to  a 
case  where  an  action  is  brought  upon  bills  in  the 
ordinary  course,  signed  by  parties,  and  as  to  which 
when  paid  the  payment  is  denoted  by  a  receipt. 
Therefore  when  a  person  sets  up  a  case  that  the  bill 
was  not  duly  signed,  or  was  not  duly  received,  thero 
being  no  receipt  produced,  it  is  extremely  reasonable 
to  say  that  he  shall  be  boimd  by  the  bill,  unless  he 
can  show  bv  the  writ  or  oath  of  the  party  that  he  is 
not  liable.     But  this  is  a  defence  of  a  different  nature. 


Obmmill 

lyrALirrss* 
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It  is  a  defence  arising  from  the  position  in  which  tbis 
Defender  stood  towards  the  parties.  And  that  depends 
upon  a  variety  of  facts.  It  is  a  complicated  defence, 
and  to  say  that  in  such  a  case  the  non-liability  oin  be 
proved  only  by  the  writ  or  oath  of  the  party  seems  to 
me  unreasonable.  All  I  can  say  at  present  is  that 
no  case  has  been  cited  precisely  of  the  same  nature. 

Upon  the  whole  I  think  the  judgment  of  the  Court 
is  right,  and  I  therefore  concur  with  my  noble  and 
learned  friend  that  the  judgment  should  be  supported, 
and  that  the  Appeal  should  be  dismissed  with  costs. 


Lord  Ckebiu/brCt 
opinkm, 

ft 


Lord  Chelmsford  : 

My  Lords,  I  must  confess  that  during  the  course 
of  the  very  able  argument  on  the  part  of  the  Ap- 
pellant I  have  entertained  very  considerable  doubt 
as  to  the  regularity  of  some  of  these  proceedings; 
but  having  listened  to  the  reasons  which  have  been 
given  by  my  noble  and  learned  friends  in  support 
of  the  Interlocutors,  I  am  glad  to  be  able  to  concur 
in  the  opinion  that  the  Interlocutors  ought  to  be 
affirmed. 


Interlocutors  affirmed,  and  Appeal  dismissed  wt/t 
Costs. 


Deans  &  Stein— Simson,  Traill,  &  Wakeford. 
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THE  EARL  OF  KINTORE  and  Another,  Appellants.  MfMl^m 

THEUNION  BANK  OF  SCOTLAND,.  .    Respondents (o). 

Error  in  Fact:  Reversal  without  prejudice,  in  respect  of 
an  error  in  fiict,  not  adverted  to  in  the  Court  below. 

ArbUer^^Fraud :  An  arbiter  may  deal  with  questions  of 
fraad  50  as  to  do  justice  between  the  parties,  although 
he  has  no  direct  jurisdiction  to  reduce  or  set  aside  an 
instrnment,  or  to  order  it  to  be  delivered  up  to  be  can- 
ce]]ed(6). 

The  points  involved  in  this  case  appear  sufficiently 
from  the  opinions  expressed  by  the  Law  Peers. 

Mr.  Bolt  and  Sir  Hugh  Cairns  were  for  the  Appel- 
lantsL 

The  SolicUoT'Oeiieral  (c)  and  Mr.  Anderson  for  the 


The  Lord  Chancellor  :  ^'^42SJl""'' 

My  Lords,  the  question  io  be  decided  upon  this 
Appeal,  or  rather  the  question  upon  which  the  Appeal 
depends,  is  whether  the  Respondents  have  or  have 
not  submitted  to  arbitration  in  respect  of  the  entirety 
of  their  several  debts  and  demands  against  the  Appel- 
lant, the  Earl  of  Eintore. 

In  the  Court  below  it  has  been  found  and  declared 
that  the  preliminary  defence  of  the  Respondents 
(rested  on  the  &ct  of  there  having  been  a  submission 
to  arbitration)  was  a  sufficient  ground  of  defence  to 
an  action  of  reduction  brought  by  the  Earl.    Now  with 

(«)  See  this  case  reported  in  the  Second  Series,  vol.  24/ p.  59. 
(6)  Per  the  Lord  Chancellor  (Lord  Westbuiy)  in  course  of  the 
VKoment 
(c)  Sir  RoondeU  Palmer. 

I  I 


466 


CASES   IN   THE   HOUSE   OP   LORDS. 


Union  Bank  or 
Scotland. 


Lord  Ckancellor't 


eam.  op  kintokb  regard  to  the  several  debts  which  were  included  in  the 
Respondents'  affidavit,  by  which  they  sought  to  qualify 
themselves  to  rank  as  creditors  under  the  trust  deed, 
I  am  of  opinion  that  that  preliminary  defence  was 
correctly  allowed. 

But  then  arises  a  material  circumstance,  and  one 
upon  which  it  is  a  matter  of  regret  that  the  point 
does  not  appear  to  have  been  clearly  and  directly 
called  to  the  attention  of  the  Court  below,  namely, 
that  a  bond  and  disposition  in  security  for  8,000{., 
alleged  to  have  been  granted  by  Lord  Kintore,  being 
one  of  the  items  of  the  Respondents'  claim,  is  not 
included  or  mentioned  in  their  affidavit ;  and  accord- 
ingly in  respect  of  that  bond  the  Respondents  did  not 
daim,  so  far  as  the  affidavit  is  concerned,  to  be  ranked 
as  creditors  under  the  trust  deed  in  the  pleadings 
mentioned. 

It  certainly  does  appear  that  the  Cowri  below 
considered  that  the  Respondents  had  sought,  and 
sought  directly,  to  be  ranked  as  creditors  in  respect  of 
that  bond  and  disposition  in  security ;  and  I  bare  no 
doubt  that  it  was  taken  for  granted,  but  erroneously 
taken  for  granted,  that  there  had  been  a  distinct 
application  to  prove  in  respect  of  it  (a). 

Under  these  circumstances  I  shall  humbly  submit 
to  your  Lordships  the  propriety  of  reversing  the  In- 
terlocutor complained  of,  so  far  as  relates  to  this  bond 
and  disposition  in  security,  and  of  remitting  the  ca.^ 
to  the  Court  below  to  proceed  in  the  cause,  with  n 
declaration  that  your  Lordships'  order  is  not  to  affect 
or  prejudice  any  quastion  that  may  hereafter  arise ; 


(a)  In  this  Note  the  Lord  Ordinaiy  said  :— "  TTiey  "  (the 
Respondents)  *'  have  advanced  a  claim  to  be  ranked  on  the  tru.*t 
estate  for  a  sum  of  8,000/.;"  and  then  afterwards.  "There  is 
nothing  involved  but  the  validity  of  a  debt  sought  to  be  ranked 
under  the  trust." 
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be^atwe  in  reality  the  conclusion  at  wliich  your  Lord-  E^ij^opKriiroRfc 
Mp  now  arrive  will  only  be  that    tliia  particular     ^^^frrLiND,**^ 
loatter  (which  appears  to  your  Lordships  important  Urd  oi^etht-t 
tfl  be  considered  and  decided)  ^hall  bo  again  submitted 
to  the  Court  below,  it  being  apparent  that  a  h/at  was 
aj^sum^  in  the  Court  below  which  was  not  con-ecL 

If  thut  fmt  had  been  according  to  the  assuraption 
rf  the  Court  below,  your  Lortlships  probably  would 
have  agreed  altogether  in  the  propriety  of  the  Inter- 
ImiioT  complained  o£  That,  however,  is  a  point  left 
itta^ly  nndetermined  by  yotir  Lordships'  present  de- 
mm  I,  therefore,  shall  humbly  move  your  Lordships 

to  reverse  that  Interlocutor  so  far  as  relates  to  the 

Wd  and  disposition  in  security  for  8,0001,  but  with- 
lit  prejudice  to  any  questions  that  may  arise  here- 
fter,  and  also  to  reverse  the  Interlocutor  so  far  as 

f^tea  to  tho  expenses ;  reserving  those  expenses  to 

be  con,sidered  and  dealt  with  hereafter  in  the  cause  as 

the  Coart  of  Session  shall  think  right. 
lo  all  other  respects  I  should  venture  to  propoao 

with  your  Lordships'  concurrence  that  the  Interlocutor 

be  ikffirmed. 


Lord  Chelmsfoed  : 

My  Ijjrds,  it  has  been  argued  that  the  arbiter  was 

t  empowered  to  consider  any  question  of  fiuud 

wiiich  might  be  alleged  in  answer  to  any  creditor's 

The  reference  provides  that  the  arbiter  is  to  deter- 
miiie  the  anii:)untB  of  the  different  debts,  and  he  is 
'"  take  the  oaths  of  the  several  creditors  upon  the 
:rity  of  their  debts,  and  all  other  probation  necessary 
for  instructing  the  claims  of  the  several  creditors 
Ffefpectively,  It  is  clear  that  the  creditors  are  to 
e^tabUsh  the  validity  of  tlieir  debts  to  the  satisfaction 
of  the  arbiter,  and  if  it  turns  out  that  the  debt  is 

1  I  2 
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invalid  by  reason  of  its  being  founded  in  fraud,  there 
is  no  more  reason  why  the  jurisdiction  of  the  arbiter 
should  be  excluded  from  the  consideration  of  that 
particular  ground  of  invalidity  than  from  the  con- 
sideration of  any  other  ground  upon  which  the  debt 
cannot  be  claimed  against  the  estate.  Therefore  I 
think  it  perfectly  dear  that  the  question  of  fraud  is  a 
question  which  is  open  to  the  arbiter  under  this  deed 
With  respect  to  the  bond  and  disposition  in  secarity 
for  8,000Z.,  I  agree  with  the  noble  and  learned  Lord 
on  the  woolsack  that  it  will  be  desirable  not  to  ex- 
press any  opinion.  And  I  agree,  therefore,  that  the 
course  which  has  been  suggested  will  be  the  proper 
one  for  your  Lordships  to  adopt  on  the  present  occa- 
sion. 


Lord  KiNGSDOWN :  My  Lords,  I  concur. 
Judgment. 

Ordered  and  Adjudged,  That  the  said  Interlocutors,  compbuDed 
of  in  the  said  Appeal,  be  and  the  same  are  hereby  reversed,  so  for 
as  such  Interlocutors  relate  to  the  bond  and  disposition  in  security 
executed  hj  the  Earl  and  Countess  of  Kintore,  and  the  assigns- 
tioh  thereof,  in  the  proceedings  mentioned,  without  prejudice  to 
any  questions  which  n^aj  arise  hereafter  upon  the  record.  And  it 
is  further  Ordered  and  Adjudged,  That  the  said  Interlocutors  be 
and  the  same  are  hereby  also  reversed,  so  far  as  the  said  IDte^ 
locutors  relate  to  the  expenses  given  in  either  of  the  said  Inter- 
locutors, but  reserving  these  expenses  to  be  considered  and  detH 
with  hereafter  in  the  cause  as  the  said  Court  of  Session  shill 
think  right.  And  it  is  also  further  Ordered  and  Ac^udged,  Thit 
the  said  Interlocutors,  in  all  other  respects,  be  and  tiie  same  ire 
hereby  affirmed.  And  it  is  also  further  Ordered,  That  the  ctose 
be  and  the  same  is  hereby  remitted  back  to  the  Court  of  Session 
in  Scotland,  to  proceed  in  the  said  cause,  and  to  do  tberon  tf 
shall  be  just,  and  consistent  with  this  Judgment. 


DoDDs  &  Qreig — Loch  &  McLaubin. 
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E.IRL  OF  FIFE,  ET  AL.,    ......    Api'kllanth. 

BUFF,  IT  AL*j  ,    .    , Ekspondbnts. 

Ori^iM^l  Entail — Feudalisation — Registration,, — Where  a 
disposition  bears  to  l>o  g muted  in  iiiijilcment  of  an 
original  entail,  for  the  purpose  of  feucliiliiiiug  it,  aud 
repe&ti  all  ita  canditioos, — it  is  not  nccc^ary  tlmt  sucli 
uftgiad  entail  should  itself  enter  dircetlj  into  the  fcodal 

A  deed  of  eotaiI«  executed  in  the  form  of  a  disposition, 
by  a  person  nninfeft,  and  contaiDing  au  aasignation  to  a 
prot^uTtttory  which  is  ufterwanla  used  bj  him  to  coinplctn 
a  title  ia  fee  simple,  m  not  thereby  converted  into  a  nierta 
obligation  or  executory  contractj  but  subsists  in  itself  as 
a  babilo  and  valid  en  till  1,  giving  right  to  obtiiin  feudal 
investituro  ;  and  gueh  deed  of  entail,  though  it  \^  not  of 
a  ehmmcter  to  enter  into  the  feudal  progress,  is  the 
proper  deed  to  be  registei^d  as  the  original  entail. 

The  suit  was  instituted  in  ISGO  by  the  Earl  of  Fife 

f  obtain  a  judicial  declaration   that   the  entail  of 

i^rraldsfcon  did  not  restrain    him  from  selling  that 

f.->Ufce ;  he  having  contracted  to  do  so  for  the  sum  of 

I31,000i.     The  grounds  on  which  his  Lordship  mainly 

lied  were  that  the  entail  had  not  been  duly  feuda- 

U2i*d  and  recorded,  ns  required  by  the  Act  of  1 685. 

The  subsequent  heirs   of   entail  resisted  the  suit, 

intanding  that  all  the  requirements  of  the  statute 

Lid  been  adequately  satisfied. 

The  Lord  Ordiimry  decerned  for  the  Pursuer,  but 
the  Court  of  Session  (First  Division)  decided  on 
the  Snd  March  1861  that  the  objections  were  ground- 
less, that  the  entail  was  valid,  and  that  the  Earl  had 
tm  power  of  sale. 

The  Earl  appealed  to  the  House;  and  the  case 
having  been  heard  on  the  12th,  15th,  IGth,  18th,  and 
19th  July  1861,  was  sent  back  to  the  Court  of  Session 


J«^  \2ih,  \bth^ 
imh,  \Htk^  and 

Jufw  'Uif,,  at^Jk, 

1S63. 
27IA  March. 
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for   reconsideration,   with  a  direction    that    all  the 
Judges  should  give  their  opinions  on  it  in  writing. 

Accordingly,  on  the  20th  March  1862,  twelve 
Judges  of  the  Court  of  Session,  namely,  the  Lor^.. 
Presidenty  the  Lord  Justice  Clerk,  Lord  Ivoryy  Lord 
Woody  Lord  Cowaji,  Lord  CurriehiU,  Lord  Deas, 
Lord  Benhohae,  Lord  Neavea,  Lord  ArdrfiiUaUy  Lord 
Kirdoch,  and  Lord  Jervistooode  (a),  after  further  ar- 
gument, heard  before  them  all, — prepared  and  signed 
the  following  elaborate  opinion,  which  is  given  without 
abridgment ;  firstly,  because  it  is  a  collective  judicial 
dissertation  on  a  most  important  and  difficult  1^ 
question,  and,  secondly,  because  it  in  truth  forms  the 
basis  of  the  ultimate  judgment  pronounced  by  the 
House. 

The  question  at  issue  in  this  case  is,  whether  or  not  the  title  of  the  Pursuer, 
Lord  Fife,  to  the  lands  of  Carraldstone  is  so  restricted  by  a  deed  of  entail  of 
that  estate,  which  was  granted  by  one  of  his  ancestors  in  1/21 ,  and  by  the  title 
deeds  whidi  followed  thereupon,  as  to  disable  him  from  selling  the  estate  ?  A 
number  of  objections  have  been  urged  against  the  validity  of  that  entaiL  As 
tlie  disposal  of  these  objections  depends  chiefly  upon  well-established  rules  of 
the  law  of  Scotland,  relating  to  the  transmission  of  the  ownership  of  feudal  sub- 
jects, it  may  simplify  the  statement  of  our  opinion  upon  the  subject,  to  indicate 
genmlly  at  the  outset  such  of  these  rules  as  appear  to  be  applicable  to  the  case. 

One  of  the  most  elementary  of  these  rules  is, — ^that  a  voluntaiy  transmission 
of  the  ownership  of  a  feudal  subject  is  effected  by  a  dispositive  act  of  the  party 
making  the  transfer,  followed  by  tradition  of  the  subject  to  the  transferee ;  and 
it  is  of  importance  to  have  in  view  in  what  manner  these  two  steps  of  the  pro- 
ceeding are  accomplished,  and  what  are  the  legal  effiects  of  each  of  them. 

With  regard  to  the  dispositive  act,  it  is  well  described  by  Lord  Stair  {h)  as 
follows : — "  The  question  then  is,  by  what  act  men  may  naturally  exetdie  the 
"  power  of  disposal,  which  can  be  no  act  of  the  understanding ;  that  beuLg 
"  only  contemplative,  and  nothing  active  or  operative  fop  constituting  or  tnui*- 
"  mitting  of  rights ;  but  it  must  needs  be  an  act  of  the  will^  for  by  it  rights 
"  are  both  acquired,  relinquished,  and  alienate.  There  may  be  thrpe  ad«  of 
"  the  will  about  the  disposal  of  rights — a  resolution  ti>  dispone — a  pactitm,  com- 
"  tract,  or  obligation  to  dispone~~and  a  present  tviU  or  consent  that  that  whidb 
*'  is  the  disponer's  be  the  acquirer's.  Resolution  terminates  within  the  re&olvcr, 
**  and  may  DC  dissolved  by  a  contrary  resolution,  and  ao  transmits  no  right. 
"  Paction  does  only  constitute  or  transmit  a  personal  right  or  odligaHou^  whereby 
"  the  person  obliged  may  be  compelled  to  transmit  the  real  right,  it  7flv4 
"  needs  then  be  the  present  dispositive  will  of  the  oumer  which  coftpe^eth  the  mkt 
"  to  any  other  which  is  expressed  by  such  words,  de  ptseseuti— 7¥/iKff  diapomkk, 
*'  alienateth,  or  annalzieth,  giveth,  grmteth,  selleth,  ^c,  v^hich  cannot  prmftif 
"  import  an  obligation  having  its  ^eet  in  the  future,  though  there  may  be  tMp<h 

(a)  Lord  Mackenzie  was  absent  from  indisposition. 
(6)  Book  3.  tit.  2.  sect  3. 
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"  turns  coMseqment  as  to  delivery,  warrandice,  &c. ;  but  these  terms  do  express 
"  something  presenile  done,  and  not  engaged  to  be  done;  and  so  can  be  nothing 
"  ^  but  ike  alienation  or  transmission  t^the  right  itself.'* 

Hius  the  legal  effect  of  such  a  disposition,  even  before  it  is  followed  by  tra- 
dition of  the  subject  disponed,  is  twofold. 

In  the  first  place,  it  ooerates  as  an  actual  alienation  of  the  subject  to  the  dis- 
ponee;  and  it  vests  in  him  most  of  the  essential  attributes  of  ownership.  In 
paiticular,  it  vests  in  him  not  only  a  right  to  possess  the  subject  and  to  reap  its 
fruits,  but  also  a  power  to  sell  it ;  to  dispone  it  for  either  onerous  or  gratuitous 
causes;  and  to  settle  the  estate  by  mortis  causa  dispositions,  and  deeds  of 
entail.  The  right  so  created  is  transmissible  from  one  person  to  another  by 
rolontary  disposition ;  and  on  the  death  of  any  perison,  in  whom  it  is  vested,  it 
is  transmisisible  to  his  heir  by  general  service ;  and  each  person  in  whom  it  is 
rested  successively  has  the  powers  and  privileges  of  ownership  above  men- 
tioned. This  right  is  usually  called  a  personal  fee, — a  denomination  importing 
not  that  tiie  subject  of  it  is  moveable,  for  it  is  truly  heritable,  but  that  it  is  not 
feudal,  and  indicating  at  the  same  time  that,  even  while  not  followed  by  solenm 
tradition  or  infeftment,  the  right  is  still  sua  natura  a  right  of  fee. 

Secondly,  such  dispositive  act,  although  it  operates  as  a  deprasenti  aliena- 
tion, and  not  merely  as  an  obligation  to  alienate,  does  farther  by  implication 
impose  upon  the  disponer  an  obligation  of  a  different  kind — ^viz.,  a  consequent 
omgation  (as  Lord  Stair  calls  it) — as  to  deUv€ry  or  tradition  of  the  suoject 
disponed.  He  may  perform  this  obligation  by  one  or  other  of  two  different 
modes  as  to  such  feudal  subjects.  1.  He  may  deliver  to  the  disponee  a  proper 
vanant  for  obtaining  himself  infeft, — such  warrant  consisting  of  a  procuratory 
of  resignation  addressed  to  his  procurator  when  the  subject  is  to  be  held  a  se, 
ie.,  to  be  held  by  the  disponee  of  the  disponer's  feudal  superior, — or  of  a  precept 
of  sasine  addressed  to  his  bailie,  whtn  the  subject  is  to  be  held  de  se,  i,e,,  to  be 
held  base  of  the  disponer  nimself.  The  disponer  grants  such  warrant  himself, 
when  he  is  already  entered  and  infeft  in  the  subject ;  and  he  may  do  so  either 
by  including  the  procuratory  of  resignation  or  precept  of  sasine  in  the  same 
writing  with  the  disposition  itself,  or  by  granting  them  in  writings  separate 
from  such  disposition.  2.  The  disponer  may  perform  such  obfigation  in 
another  way,  without  the  intervention  of  a  procurator  in  the  one  case,  or  of  a 
hailie  in  the  other,  by  peraonally,  otpropriis  manibus,  as  it  is  called,  making 
the  resignation,  or  giving  sasine.  When  resignation  is  made  in  this  way,  the 
evidence  of  the  fact  consists  of  an  instrument  under  the  hands  of  a  notary 
public ;  and  when  the  resi^^nation  is  so  made  in  implement  of  a  previously- 
existing  disposition,  the  instrument  does  not  require  to  be  signed  by  the 
resi^er.  This  mode  of  proceeding  is  in  modem  times  seldom  adopted ;  but  it 
is  quite  competent.  Lord  Stair  says  (a), "  Though  instruments  of  resignation 
"  use  to  be  Dv  procuratora,  warranted  by  a  procuratory  of  resignation,  yet  as 
"  there  may  be  seasins  given  by  the  superior  oropriw  manibus,  so  there  may  be 
"  resignation  by  the  vassal  himself.  But  in  Dotn  the  instrument  of  resignation 
"  ahne  is  not  sufficient,  as  being  but  the  assertion  of  a  nottar ;  but  they  must 
"  have  for  their  warrand  a  disposition  or  other  adminicle,**  And  he  else- 
where {b)  says,  "  Though  resignation /yropnis  manibus  can  have  no  procuratory, 
*'  jet  the  (^position  whereupon  it  proceeds  must  be  shown  as  the  warrant  of 
**  the  instrument  of  resignation." 

When  again  the  disponer  himself  is  not  infeft,  but  has  only  a  personal  fee, 
▼ith  an  unexecuted  precept  or  procurator^  which  has  been  granted  by  his 
predecessor,  and  is  stm  unexecuted,  his  obligation,  as  to  delivery  of  the  lands, 
u  sofficiently  implemented  by  his  assigning  such  unexecuted  procuratory  or 
precept  to  his  disponee,  who  in  virtue  thereof  can  obtain  himself  infeft  as  after- 
mentioned. 
Although  the  personal  fee,  thus  vested  in  a  disponee  before  he  is  infeft,  confers 


(s)  Book  2.  tit.  2.  sect.  2, 3. 


{b)  Book  3.  tit.  2.  sect.  8. 
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upon  him  such  powers  and  privileffes  of  ownership,  it  is,  while  in  that  state, 
attended  with  some  risks  and  disadvantages.  One  of  them  is,  that  the  owner 
is  not  the  entered  vassal  of  the  feudal  superior.  Another  is,  that  as  hia  light 
is  not  clothed  with  infeftment,  and  published  in  the  register  of  sasines,  it  is 
of  no  efiEect  agsdnst  third  parties  who  may  attach  the  estate  bj  legal  execution 
for  the  debts  of  the  disponer,  or  who  may  in  bond  Jide  purchase  it  from  him, 
and  be  first  infcft.  And  still  another  disadvantage  (which  may  often  be  of 
moment  in  cases  relating  to  the  titles  of  entailed  estates)  is,  that  when  the  dis- 
position is  granted  under  conditions  intended  to  burden  or  restrict  the  disponee's 
right  in  favour  of  third  parties,  as  creditors,  or  as  heirs  of  entail,  these  con- 
ditions carinot  be  rendered  real  burdens  upon  the  estate  without  being  embodied 
in  the  infeftment  of  the  disponee.  But  a  personal  fee,  while  in  these  and  some 
other  respects  it  is  not  equivalent  to  a  fully  feudalised  fee,  still  leaves  the  person 
to  whom  it  belongs  vested  with  the  important  powers  and  privileges  of  owner- 
ship formerly  mentioned,  and  with  a  right,  in  addition,  to  call  upon  the  disponer, 
or  his  heir,  to  grant  a  proper  warrant  for  clothing  the  personal  fee  with  feudal 
tradition. 

With  regard,  agidn,  to  the  mode  of  effecting  such  fradUi(m,it  la  not  sufficient 
that  the  disponee  be  put  into  actualpossession  of  the  subject,  as  would  be  tiie 
case  if  the  subject  were  allodial.  When  the  subject  is  held  by  feudal  tenure, 
the  tradition  is  by  infeftment  or  sasine.  Lord  Stair  (a)  says,  "  The  most 
*'  ordinary  and  important  conveyances  are  of  lands  and  annual  rents  which 
"  pass  by  infeftment ;  for  perfecting  whereof,  there  must  not  only  be  a  dis- 
"  position,  but  also  a  resignation  in  the  hands  of  the  superior,  and  new  u^eftment 
"  granted  by  him  to  the  acquirer  thereupon,  or  by  confirmation,"  &c. 

In  cases  where  the  subject  is  to  be  neld— not  of  the  granter — but/rom  him 
of  his  feudal  superior,  and  where  the  infeftment  is  to  be  obtained  on  resignation 
(and  as  this  is  tne  category  under  which  the  present  case  falls,  it  is  the  onlj 
one  to  which  we  shall  aidvert),  the  distinguishing  jpeculianty  of  the  feudal 
tradition  is,  that  the  infeftment  is  received  by  the  disponee  not  directly  from 
the  disponer,  but  from  the  superior,  bv  his  granting  to  the  disponee  a  new 
charter  (called  a  charter  by  progress)  witn  a  precept  of  sasine  upon  which  the 
infeftment  proceeds.  Such  a  charter  is  granted  upon  a  resignation  of  the 
estate  being  made  in  the  superior's  hands  either  in  virtue  of  a  written  pro- 
curatory  of  resignation,  or  propriis  manibus.  And  it  is  of  importance  to  keep 
in  view  that  no  party  has  a  title  to  make  resignation  in  either  way,  except  the 
person  who  was  last  entered  and  infeft  as  the  vassal.  As  already  mentioned, 
when  the  disponer  himself  is  in  that  position,  the  resignation  mav  be,  and 
generally  is,  made  by  himself;  but  when  the  disponer  himself  is  not  mfeft,  but 
possesses  upon  a  disposition,  containing  an  unexecuted  procuratoiy,  granted 
by  the  last  entered  vassal,  he  assigns  that  procuratory  to  his  own  disponee,  who 
obtains  a  renewal  of  the  feudal  investiture  in  xupie  of  the  procuratoiy  so 
assigned  to  him.  Hence,  in  cases  of  that  kind,  the  disposition  of  the  subjects, 
and  the  procuratory  upon  which  feudal  tradition  is  obtained  by  the  disponee, 
are  made  by  different  parties.  So  also,  even  when  the  disponer  himself  is  the 
entered  vassal,  but  does  not  grant  an  available  procuratory  during  his  lifetime, 
his  heir  is  bound  either  to  grant  such  a  procuratonr,  or  to  resign  propriis  mamibBS. 
and  to  qualify  himself  to'  do  so,  by  previously  obtaining  himself  entoed  with 
the  superior  and  infeft  in  the  subjects.  In  such  a  case  also  the -disposition  and 
the  procuratory  of  resignation  (when  the  resignation  is  made  through  a  pro- 
curator) are  separate  writings,  and  granted  by  different  parties. 

Keeping  in  view  these  rules  of  the  law  of  Scotluid,  as  to  the  transmission  of 
rights  to  feudal  subjects,  we  shall  now  examine  the  deed  of  entail  of  the  estate 
of  Carraldstone,  ana  the  proceedings  which  followed  upon  it.  That  deed  was 
granted  by  Mi^or  George  Skene  on  24th  October  1/21.  The  granter  did 
thereby  "give,  grant,  and  dispone  "  that  estate,  "  together  with  idl  right,  title, 

(a)  Book  d.  tit.  2.  sect.  8. 
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"  interest,  claim  of  right,  property,  and  possession,  as  well  petitor  as  possessor, 
"  which  I  have,  or  any  ways  may  have,  claim  or  pretend  to  the  said  lands,  to 
"  and  in  fevors  of  myself  and  the  heirs  male  procreate,  or  to  he  procreate,  of 
•*  my  body  of  my  present  marriage  with  £lizaheth  Baird,  my  spouse ;  which 
"  failing,  to  the  heirs  male  to  be  procreate  of  my  body  of  any  other  subsequent 
"  marriage ;  which  failing,  to  Elizabeth  Skene,  my  eldest  lawful  daughter,'*  whom 
Ruling,  to  the  other  substitutes  therein  set  forth. 

The  disposition  wbs  granted  under  prohibitions  inter  alia,  forbidding  the 
heirs  of  entail  to  alienate  or  dispone  the  estate,  to  contract  debt  thereon,  and  to 
alter  the  order  of  succession ;  and  these  prohibitions  were  fenced  with  irritant 
and  resolutive  clauses.  These  are  the  only  clauses  of  restriction  which  the 
statute  16S5,  c.  22,  requires  to  be  inserted  in  a  deed  of  entail.  Another  of  the 
conditions  of  the  deed  was,  that  the  heirs  of  entail  •'  shall  enjoy,  bruik,  and 
•*  possess  the  said  lands  and  estate  by  virtue  of  the  present  tailzie  ana  infeftments, 
"  rights,  and  conveyances  to  follow  hereupon,  and  by  no  other  right  and  title 
"  whatsoecerJ'*  This  condition  also  was  fenced  by  the  irritant  and  resolutive 
danses. 

'Ihe  granter  assigned  to  the  grantees  all  the  writings,  evidents,  rights,  and 
securities  of  and  concerning  the  subjects.  The  deed  contained  clauses  declaring 
that  the  estate  should  be  affected  with  any  iiiture  deeds  of  the  granter,  that  the 
deed  should  be  effiectual  although  found  in  his  own  custody  at  his  death 
undelivered,  and  that  he  dispensed  with  the  delivery  of  it.  The  effect  of  these 
clauses  was  to  leave  the  deea  subiect  to  the  granter's  power  as  a  mortis  causa 
settlement,  notwithstanding  the  disposition  being  made,  as  every  such  dispo- 
sition must  he,  per  verba  deprasenti.  To  use  the  words  of  £r8kine(a), — "A 
"*  man  may  effectually  settle  his  heritage  in  a  testamentary  deed,  reserving  to 
"  himself  the  life-rent,  and  a  power  of  revocation,  provided  he  makes  use,  in 
*'  the  conveying  clause,  of  the  words  give,  grant,  and  dispone,  in  place  of  le^te 
"  and  bcoueath." 

Major  Skene's  own  title  had  not  then  been  feudallv  completed  bv  infeftment, 
and  his  right  consisted  of  such  a  personal  fee  as  has  been  described.  The  estate 
had  formerly  belonged  to  Alexander  Carnegie  of  Balnamoon,  who  had  been  duly 
entered  with  the  superior,  and  infeft  as  the  crown  vassal  therein;  and  it  had, 
on  9th  November  1706,  been  conveyed  by  his  disposition,  containing  a  procu- 
ntoiy  of  resignation,  to  George  TurnbuU,  as  trustee  for  his  creditors.  Tum- 
batl,  after  having  been  entered  and  infeft  in  the  estate,  sold  and  conveyed  it  to 
John  Stuart  of  Grandtullv  on  18th  April  1707,  by  disposition,  containing  also 
a  procuratory  of  resignation ;  and  the  right,  as  well  as  the  procuratory,  was 
after^-ards  transmitted  by  a  regular  progress  of  conveyances  to  Major  Skene. 
But  although,  at  the  time  when  he  roaide  the  entail  of  1721,  Mi^or  Skene's 
right  to  the  estate  was  still  a  personal  fee,  he  had  thereby  a  sufficient  title  to 
ffraot  an  effectual  entul  in  terms  of  the  Statute  1685.  Ine  judgments  of  the 
House  of  Lords  affirming  the  judgments  of  this  Court  in  the  two  cases  of 
Nmier  v.  lAmngstone,  1 1th  March  1766,  Craigie  and  Stewart's  App.  Ca,  ii.  108, 
aad  Renton  r,  Anstruther,  18th  August  1843,  Bell's  App,  Ca.  ii.  214,  are  con- 
diisive  on  this  point. 

The  entail  which  was  thus  executed  was  such  a  deed  as  is  authorized  by  the 
statute  1685.  It  was  not  an  obligation  to  grant  an  entail.  It  was  not  a  trust 
or  direction  to  either  persons  to  make  an  entail.  It  was  itself  a  substantive  and 
deprttsenii  disposition  to  a  certam  disponee,  and  to  a  certain  series  of  heirs  of 
entul,  with  all  the  restrictions  prescribed  by  that  statute.  It  was  thus  itself  a 
habile  entaiL  It  is  true  that  Major  Skene^s  right  under  that  entail  was  still 
only  such  a  personal  fee  as  has  been  described,  and  that  in  order  to  render  its 
eonditions  and  restrictions  real  burdens  upon  the  estate,  three  proceedings  were 
stin  requisite.  (1.)  Hiat  the  disposition  should  be  followed  by  feudal  tradition 
or  mfeftment,  to  be  obtained  through  the  feudal  superior  in  the  manner 

(a)  Enk.  iiL  8, 20. 
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formerly  explained,  and  that  the  instrument  of  sasine  (which  is  only  the  legsl 
proof  of  infeftment)  should  be  recorded  in  the  re^^ister  of  sasines.  (2.)  'Hut, 
m  terms  of  the  statute  1685,  all  the  fettering  conditions  of  that  original  deed 
of  entail  should  be  verbatim  inserted  in  the  different  writings  by  which  that 
feudal  tradition  or  infeftment  should  be  effected^  viz.,  id  the  pn^cur^L^^n  in 
resignation  to  be  granted  hj  the  entailer  himself,  or  by  his  Keir  after  his  daHh, 
in  the  charter  of  resignation,  and  precept  of  sasine  to  be  granted  by  the 
superior,  and  in  the  instrument  of  sasine  follo^'ing  thereon.  And  (^1)  tW  in 
terms  also  of  that  statute,  the  original  deed  of  en  tail  itself  should  be  iccf'fdd 
in  the  register  of  tailzies.  It  was  not  necessary  lb  at  that  deed  ah  on  Id  aka  tic 
recorded  or  referred  to  in  the  separate  register  of  salines.  It  remains  to  be  raa- 
sidered  whether  or  not  these  conditions  were  satisfied  by  the  future  proceedings 
and  we  shall  now  advert  to  these  proceedings  in  their  chronological  order. 

I.  In  1723  Major  Skene  completed  his  own  title  by  expeJing  resignation  in 
the  hands  of  his  superior,  in  virtue  of  the  procuratory  of  resignation  whieb,  ai 
already  mentioned,  nad  been  granted  by  TumbulL  the  last  entered  vassal,  md 
had  been  transmitted  to  Major  Skene  by  a  regular  aeries  of  a^signatians,  Thaf 
resignation  proceeded  also  upon  the  procuratory  granted  in  favour  of  Turn  bull 
by  his  predecessor  Carnegie,  a  precaution  which  n^ay  have  been  superfluoiu, 
but  which  at  all  events  did  no  narm.  As,  according^  to  feutial  rules,  mch  i 
renewal  of  a  feudal  investiture  is  always  made  with  the  desfcinatioD  contajxietl 
in  the  warrants  upon  which  it  proceeds,  the  destuiation  in  the  charter  was,  ^t 
course,  in  favour  of  Major  Skene  and  his  heirs  and  assignees  whomsoever ;  thai 
being  the  destination  in  the  conveyance  in  his  own  favour  in  which  the  procu* 
ratories  were  assigned  to  him  uid  them. 

lliis  infeftment  changed  Major  Skene's  position,  b}'  making  him  the  entered 
vassal  of  the  feudal  superior,  and  rendering  that  ]ier^onal  fe*^  which  had  hctn 
granted  by  Carnegie  andTurnbull,  and  transmitted  to  him  as  above  mentioned, 
a  feudal  fee. 

But  this  proceeding  did  not  affect  Major  Skene's  mortis  causa  deed  of  ficttk- 
ment,  which  he  had  executed  two  years  before.  The  right  which  he  had 
thereby  conveyed  to  himself  and  the  heirs  of  entail  remained  still  a  personal  fee. 
But  he  did  not  revoke  that  deed.  He  still  preser^^ed  it  unrevoked  in  lui 
repositories,  for  the  purpose  of  regulating  the  succession  to  hia  estate  after  hi* 
death.  Although  this  completion  of  Ma^or  Skene *s  right  took  place  after  the 
date  of  the  deed  of  1721,  the  effect  was  the  same  as  if  it  had  been  of  a  piifit 
date.  It  had  a  retrospective  effect,  and  accreseed  to  the  deed  of  settlement 
ThiB  would  have  been  the  case  even  if  the  deed  had  been  a  convej-anoe  iatrr 
vivos,  more  especially  as  by  the  express  terms  of  tht^  disposition  he  tSeneby  con- 
veyed the  estate,  with  all  right,  title,  and  interest  «hieh  he  then  either  had.  or 
might  have,  thereto,  and  when  he  did  so,  he  ha<i  the  potentiality  of  feudallj 
completing  his  title  by  obtaining  himself  entered  imil  infeft  at  liLs  o^^  pleasura 
on  tne  open  procuratory  above  mentioned.  In  such  a  case  j$is  gMpervenimM 
auctori  accrescit  successori,  thni  is,  as  Stair  (a)  states,  "That  whatever  ri^^bt 
"  befalleth  to  the  author  after  his  disposition  or  assignation,  it  accrescetb  u> 
"  his  successor  to  whom  he  had  before  disponed  it,  a«  if  it  had  been  in  hii 
"  person  when  he  disponed,  and  as  if  it  had  been  expressly  disponed  by  him  f 
and  as  an  example  of  the  operation  of  this  principlet  that  author  «tat<a  hii 
opinion,  which  subsequent  practice  has  fully  confirmed  (^1,  **  that  if  a  pwtf 
**  grant  infeftment  before  he  be  infeft  himself,  and  be  thereafter  infeft  it 
"  accresceth  to  that  party  whom  he  infeft  before,  if  the  question  be  betinii 
"  them."  A  fortiori  aid  the  completion  of  the  disponer's  title  aecresee  to  tlip 
deed  which  is  here  under  consideration,  for  two  a^lditional  reasons;  ^i. 
because  that  deed,  being  a  mortis  causa  one,  was  tu  take  practical  effect  at  iht 
period  of  the  granter's  death,  if  it  should  remain  till  then  unrevoked,  anil  its 
efficacy  was  to  depend* upon  the  state  of  his  title  at  that  date ;  and,  secondl?^ 


(a)  B.  3.  t.  2.  sect.  1. 


[h)  lb.,  sect.  2, 
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bemue  he  was  himseif  the  immediate  grantee  as  well  as  the  granter  of  this 
deed ;  and  the  steps  which  a  disponee  takes  in  order  to  complete  his  author's 
title  veiT  clearly  accresce  to  the  disposition  granted  by  him  to  himself.  Thus 
the  deed  of  1721  remained  effectual  as  the  dispositive*  act  of  the  granter. 

Farther,  his  implied  obligation  to  complete  it  by  feudal  tradition  remained 
no  less  effectual ;  and,  although  that  obligation  could  no  longer  be  imple- 
mented by  means  of  the  procuratory  of  resignation  which  had  been  granted  by 
liu  predecessor,  and  which  had  been  exhausted  by  the  resignation  expede  by 
liimself,  yet  he  had  become  enabled  to  implement  that  obligation  directly, 
either  by  his  resigning  the  lands  propriis  manibus,  or  by  his  granting  a  new 
procuratory  for  resigning  them  in  the  hands  of  his  superior,  in  favour,  and  for 
new  infeftment  theieof  to  be  granted  to  his  disponees  under  the  deed  of  1721. 
If  he  had  made  such  resignation,  er  granted  sucn  a  procuratory,  these  disponees 
would  have  obtained  a  renewal  of  the  feudal  investiture  in  the  same  way  as  if  a 
procuratory  had  been  embodied  in  the  deed  of  1721  iteelf. 

Thus  Major  Skene  came  to  have  two  titles  to  the  estate, — by  one  of  which 
the  fiill  and  feudal  right  as  entered  vassal  was  held  by  him  with  a  destination 
to  his  heirs  and  assignees  whomsoever, — and  by  the  other,  a  personal  fee,  was 
held  by  him  with  a  destination  to  himself  and  certain  heirs  of  tailzie.  The 
subsistiaice  of  these  two  distinct  titles  in  one  person  was  quite  competent, 
according  to  the  law  and  daily  practice  of  Scotland;  and  such  continued  to  be 
the  state  of  matters  when  his  death  took  place  in  the  year  1724.  Hence,  on 
the  occurrence  of  that  event,  his  righte  under  both  of  these  titles  fell  into  his 
kereditoM  jacens ;  his  heirs-at-law,  who  were  his  two  daughters,  Elizabeth  and 
Jean  Skene,  being  entitled,  as  his  heirs^ortioners,  to  succeed  to  the  feudal 
fee;  and  lus  heir  of  tailzie  (who  was  Elizabeth  Skene,  the  elder  of  these 
daughters)  being  entitled  to  succeed  to  the  personal  fee ;  the  latter,  however, 
being  the  prevamng  title,  because  it  was  created  by  Migor  Skene  himself,  as  the 
title  under  which  exclusively  the  lands  were  to  be  possessed  by  the  grantees  in 
all  future  time. 

II.  On  6th  January  1725,  the  deed  of  entail  of  1721  was  produced  judicially 
in  this  Court,  and  was  recorded  in  the  register  of  tailzies.  Thus  all  tne  reou- 
sites  prescribed  bj  the  statute  1685,  taiothe  deed  of  entail  itseV,  were  complied 
wiUi;  these  reqmsitesbeinjpr,  ..first,  the  embodying  in  that  aeed  of  the  pre- 
scribed clauses  of  restriction, — and,  secondly,  the  registration  of  that  deed  in 
the  record  of  tailzies  ;  both  of  which  conditions  were  now  satisfied.  It  matters 
not  although  the  deed  so  recorded  did  not  contain  a  procuratory  of  resignation  ; 
for  such  a  procuratory,  whether  it  be  included  in  the  same  writing  with  the 
deed  of  entail,  or  be  a  separate  writing,  is  not  an  essential  part  of  the  deed  of 
entail  itself,  but  merely  a  step  in  the  procedure  for  effecting  feudal  tradition  in 
f^Tour  of  the  disponee.  This  was  well  exemplified  by  the  case  of  Renton  v. 
AntinUher  above  mentioned^  where  the  deea  of  entail  was  granted  by  Sir 
.Vlezander  Anstruther  in  1810,  while  his  own  right  consisted  of  only  a  personal 
fee;  and  in  1822  that  deed  was,  after  his  death,  recorded  in  the  register  of 
tailzies.  Thereafter  his  eldest  son  and  the  heir  of  enteil  expede  a  general 
senrice  as  heir  of  tailzie  to  his  fiather,  and  obtained  himself  infeft  in  the  lands 
in  virtue  of  a  charter  of  resignation  firom  the  superior.  But  the  procuratory  of 
resignation  upon  which  he  thus  obtained  feudal  tradition  had  been  granted, 
notby  the  entailer,  but  by  his  author,  Catharine  Anstruther,  in  1808,  and  had 
been  assigned  by  him  in  tne  deed  of  entaiL  In  that  case  the  entail  was  held  to 
be  effiectaally  completed  under  the  statute  1685,  although  the  procuratory  of 
resignation,  in  virtue  of  which  it  was  feudalised,  not  only  was  not  recorded  in 
^e  resister  of  tailzies,  but  was  not  the  deed  of  the  entailer  himself.  Thus, 
then,  m  January  1725  there  was  an  existing  deed  of  entail  of  the  estate  of 
C^rraldBtoney  duly  framed  and  recorded  in  terms  of  that  Statute. 

III.  On  2nd  September  1725,  Elizabeth  Skene  was  served  heir  of  tailzie  and 
provision  to  her&^her,  M^jor  Skene,  under  the  entail  of  1721.  The  brieve 
under  .wi|i«b  this  service  was  expede  appears  to  have  been  directed  to  the 
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bailies  of  Edinburf^h,  but  had  been  advocated  by  the  Court  of  Session  to  its 
Macers — a  mode  of  procedure  which,  according  to  the  practice  of  that  period, 
was  often  adopted  wtien  such  a  service  was  objected  to  by  an  opposing  party,  in 
order  that  the  Question  raised  by  the  objector  might  be  adjudged  by  the  Court 
itself.  From  tne  report  of  the  case,  dated  .'31st  July  1725  (a),  it  appears  that 
the  ser\'ice  was  objected  to  by  Jean,  the  younger  daughter,  na  one  of  the  htm 
of  line  of  the  major ;  and  that  the  objection  which  she  pleuclcd  was,  "  that  tbe 
*•  subsequent  feudal  investiture  in  favour  of  heirs  whatsoever  ivos  on  alteralinn 
"  of  the  entail ;  for,  since  by  the  original  conveyance  to  tlit-  Major  iijKin  his 
•*  purchase,  the  lands  were  disponed  to  him  and  his  heira  whatsoever,  it  w^s 
"  i3ast  doubt  that  if  no  subsequent  deed  had  been  done,  the  h firs-general  would 
"  nave  succeeded ;  and  as  the  originul  destination  waa  no  othen^^sys  ultencl 
"  than  by  this  latent  tailzie,  which  did  not  restrain  the  Major's  jjowet  of 
"  revoking  or  altering,  his  after  resignation  in  favour  of  hi$  heirs- gcnciml,  and* 
"  taking  mfeftment  accordingly,  was  as  formal  an  alteration  of  the  cn^  u 
**  the  making  of  the  entail  was  of  the  original  destination ;  and,  de  fortty,  the 
"  right  of  the  estate  was  vested  in  the  heirs-general ;  for  the  mtaii  wkirk  ike 
"  Major  might  have  completed  in  favour  of  the  heirs  therein  nampd  cmifd  nni  to* 
"  be  effectual,  because  the  procuratories  which  stood  as^fpipfl  to  them  mrre 
"  executed  in  favour  of  himself  and  his  heirs  whomsoever"  'I'hus  the  t|uesfion 
was  directly  raised  for  the  decision  of  the  Court,  whether  the  efficacy  of  rite 
entail  of  1721  was  affected  by  the  subsequent  completion  in  17-^^  ^  tlit 
entailer's  own  title.  The  report  states  that  the  questini^  thus  raised  *tl 
"  determined  on  a  hearing  in  presence  "  (which  means  that  it  waa  clabomtflf 
discussed  and  considered),  and  that  the  judgment  was — "Tht  Lnrds  found  tint 
"  Major  George  Skene,  his  expeding  a  charter  and  taking  iiiitftnient  tbertijfi, 
"  after  the  tailzie  upon  the  procuratory  in  the  disposition  conceived  in  favour 
"  of  heirs  or  assignees  whatsoever,  prior  to  the  tailzie,  did  not  import  a  rr«ic«- 
"  tion  or  alteration  of  the  said  tailzie,  and  therefore  rejiellptl  the  objcctiOQ 
"  proposed  by  Dame  Jean  Skene  and  hrr  husband."  This^  jutlifroent  settled 
one  point — viz.,  that  a  personal  fee  to  the  estate  not  only  had  been  vevteii  in 
Major  Skene  by  his  deed  of  tailzie  of  1721,  but  also,  that  it  remained  vested  in 
him  till  his  death,  notwithstanding  his  being  feudally  ent^  reri  and  infdl  in 
1723  on  the  fee-simple  title  which  he  had  previously  acquired  ;  and  that  that 
personal  fee  remained  in  his  hatreditas  jacens  after  his  death,  and  was  transmts* 
sible  by  general  sen'ice  to  his  heir  of  entail  under  the  destination  in  the  de*<l  of 
1721.  In  conformity,  accordingly,  \nth  this  judgment,  the  Jury,  on  2nd 
September  following,  served  and  retoured  Elizabeth  aa  heir  of  tailxie  and 
provision  to  her  father  under  the  entail. 

In  taking  that  step  she  acted  in  conformity  with  the  nile^  of  comet  wo" 
veyancing.  That  it  was  necessary  may  be  implied  from  the  jndgmeui  of  the 
Court  already  mentioned,  repelling  an  objection  which  was  macte  to  her  servkte, 
and  appointing  it  to  proceed.  And  since  that  time  it  has  bern  fixed  that  whm 
under  such  a  mortis  causa  settlement,  the  immediate  dispones  is  the  gmntrr 
himself,  a  personal  fee  is  held  to  vest  in  him  under  the  settlement ;  and  thii 
on  his  death  the  right  does  not  transmit  to  the  ne3ct  heir  without  a  scfvin- 
This  waa  decided  both  by  this  Court  and  bjr  the  House  of  Lord  a,  in  one  branch 
of  the  case  of  Napier  v.  Litnngstone  {b),  which  has  been  already  referred  to  tm 
a  different  purpose.  In  that  case  the  Countess  of  Callender.  who  held  the 
estate  of  West-quarter  on  a  charter  without  being  infeft  (or  in  other  vnrd** 
whose  right  in  the  estate  was  only  a  personal  fee),  granted  a  deed  of  entaO 
thereof  to  herself  and  her  husband  (but  in  such  terms  as  restricted  her  hushmd*! 
right  to  a  life-rent),  and  to  James  Livingstone  nominatim  and  tlie  heira  male  of 
his  body,  and  the  other  heirs  of  entail  therein  set  forth  in  fvt.  lite  mtaiirr 
died  without  issue,  and  without  having  completed  her  title,  and  Jamea  li^^ng* 
stone  sold  the  estate,  in  the  belief  that  the  personal  right  thi^reto  had  vested  in 


(a)  Morr.  11,354. 


(b)  Craigie  and  Stewart^  App.  Ca.^  ii.  106. 
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him  as  iostitutc  without  a  sen'ice.  On  hie  death  the  next  heir  challenged  that 
sile  on  several  grounds,  one  of  which  was,  that  in  res])ect  of  the  want  of  a 
senice,  no  right  had  ever  been  vested  in  James  Livingstone.  And  as  to  that 
ffruuiid  of  challenge,  this  Court  '*  Find*  that  a  general  service  was  necessary  by 
"  James  Livingstone  in  order  to  carry  right  to  the  Countess's  tailzie,  and  there- 
"  fore  find  that  the  feudal  title  he  expede,  and  the  conveyance  by  kirn  to  a 
"  purchaser  were  inept.**  This  judgment  was  affirmed  on  appeal  by  the  House 
of  Lords  on  11th  March  1/65. 

A  similar  question  was  again  decided  the  same  way  in  Gordon  v.  M*Culloch, 
23rd  January  17^1,  Mor.  p.  15,464. 

The  case  also  of  Renton  v.  Anstruther  was  similar  to  the  present,  inasmuch  as 
the  entail  was  created  by  a  mortis  cavsa  deed,  granted  to  the  entailer  himself 
and  the  heirs  of  his  body ;  and  after  his  death  the  personal  fee,  left  in  his 
Juereditas  jacens,  was  taken  up  by  his  eldest  son  expedmg  a  general  service  as 
heir  of  tailzie  and  provision  to  him  under  the  entail. 

By  means,  therefore,  of  Elizabeth  Skene's  general  service  the  personal  fee 

under  the  deed  of  1 721  was  taken  out  of  the  hatreditas  jacens  of  Major  Skene, 

and  rested  in  her  as  heir  of  tailzie  to  him.  In  virtue  of  that  title  she  had  all  the 

powers  and  privileges  of  ownership  arising  from  a  personal  fee  as  formerly 

mentioned,  excepting  in  so  far  as  these  powers  and  privileges  were  restricted  by 

the  entail.  But,on  the  other  hand,  even  that  personal  fee  was  limited  and  restricted 

bj  the  conditions  of  the  entail.   For  example,  had  any  part  of  the  lands  been  sold 

Inr  her,  or  been  adjudged  for  payment  of  her  debts,  her  right  to  the  whole  of 

them  would  have  been  forfeited,  in  virtue  of  the  resolutive  clause  in  the  entail ; 

and  the  sale  or  adjudication  would  have  been  annulled,  in  virtue  of  the  irritant 

danse.    Hie  case  of  Denham  of  Westshiel  in  1733,  followed  by  the  cases  of 

Carleton  in  1753,  of  Chisholm  in  1800,  and  of  Sime  in  1803,  is  conclusive  as  to 

this.    No  doubty  while  her  right  under  the  entail  remained  onlv  personal,  and 

the  conditions  in-favour  of  the  heirs  of  entail  were  not  made  real  burdens  upon 

the  lands  by  her  being  infeft  in  them  under  these  burdens,  the  rights  of  these 

subsequent  heirs  of  entail  were  exposed  to  the  risk  of  being  ddeated,  in  the 

numner  already  explained ;  that  is  to  say,  by  third  parties  obtaining  themselves 

first  infefl  in  the  land,  in  virtue  either  of  onerous  and  bond  fide  purchases  from 

the  heirs-at-la\v  of  the  entailer,  or  of  legal  execution  for  payment  of  the  onerous 

debts  of  such  heirs,  if  these  heirs  should,  in  that  character,  h^ve  made  up  a 

feudal  title  to  the  lands.     But,  subject  to  that  risk,  the  personal  fee  was  vested 

in  Elizabeth  Skene  by  the  deed  of  entail  itself,  and  her  general  service  as  heir 

of  entail,  and  &jus  crediti  was  created  in  favcmr  of  the  subsequent  heirs  of  entail. 

It  may  here  be  proper  to  notice  more  particularly  two  pleas  which  have  been 

im![edby  the  Pursuers — (1),  ITiat  the  right  which  was  created  by  this  entail 

was  altogether  extinguished  by  the  feudal  mvestiture  which  was  expede  in  1723 ; 

and,  (2),  lliat  at  all  events  that  deed  was  thereby  rendered  unavailable  as  an 

original  entail,  or  as  anything  but  an  obligation  to  grant  a  new  deed  of 

entail. 

At  the  debate  before  us,  the  former  of  these  pleas  was  ultimately  abandoned 
by  the  Counsel  for  the  Pursuers.  But  as  the  Lord  Ordinary's  note  appears  to 
indicate  that  the  plea  was  adopted  b^  his  Lordship,  it  is  proper  that  we  express 
an  opinion  regarding  it.  Our  opinion  is  that  the  plea  is  groundless.  It  is 
indeed  the  very  plea  which  was  urged  as  the  objection  to  Elizabeth  Skene's 
senice  in  17?5,  and  was  then  repelled  by  the  Court.  And  we  are  clearly  of 
opinion  that  the  judgment,  if  it  be  not  res  judicata  on  this  point,  was  at  all 
events  a  sound  one ;  because,  according  to  the  elementary  principles  of  our  law 
already  explained,  a  mortis  causa  settlement  of  an  estate  made  by  its  owner, 
while  his  title  is  still  only  a  personal  one,  not  only  is  not  extinguished,  but  is, 
on  the  contrary,  strengthened  by  his  afterwards  completing  his  own  prior  title 
Ly  feudal  tradition. 

The  case  of  MoUe,  13th  December  1811,  F.C.,  was  founded  upon  by  the 
Parsuers,  st  one  stage  of  the  argument,  as  an  authority  in  support  of  this  plea. 
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But  it  is  quite  inapplicable.  In  that  case  an  estate  was,  by  a  mortis  causa  settle- 
ment, dated  in  1/66,  disponed  to  the  granter's  only  child,  Mrs.  Hunter,  and  a 
series  of  heirs.  The  deed  contained  neither  procuratory  of  resignation  nor 
precept  of  sasine.  In  1767»  on  the  death  of  the  granter,  the  grantee,  who 
besides  being  the  disponee  under  that  deed,  was  likewise  the  heir  of  line  of  the 
granter,  made  up  a  title,  by  obtaining  a  renewal  of  the  former  investiture  io  the 
latter  character,  without  taking  any  notice  of  the  mortis  cama  ^ttlemcnt.  In 
1779,  she  herself  altered  that  destination  bv  granting  a  new  disposition  <^flfi- 
veying  the  estate  to  herself,  and  her  heirs  and  assignees  whomsoever.  She  wms 
quite  entitled  to  do  so,  because,  even  under  her  father^s  deed  of  entail  of 
1766,  her  right  was  unfetterred,  and  a  fee-simple.  This  was  followed  bj  » 
renewal  of  the  investiture  upon  and  in  terms  of  that  disposition  of  1779-  After 
her  death  a  competition  for  the  estate  arose  between  the  person  calli^d  a^r  her 
by  the  father's  settlement  of  1766,  and  the  heir  under  her  own  deed,  and  the 
latter  was  preferred.  That  case  differed  from  the  present.  What  w-as  ihtK 
found  to  supersede  the  destination  in  the  deed  of  17 (ttl  wm, — not  that  Mn^ 
Hunter  maae  up  her  title  under  the  former  investiture,  as  heiiv«Maw  of  hv 
father  (for  in  the  judgment  it  was  expressly  found  that  that  proceediiig  had  no 
such  effect), — but  that,  having  right  in  fee-simple,  m  disponee  under  the  deed 
of  1766,  and  also  as  heir-at-law  of  her  father,  sne  herself,  by  her  own  di^>oai- 
tion,  conveyed  the  estate  to  herself  and  her  own  heim  whomsoever.  AccordiD^lf 
Lord  Glenlee,  in  his  opinion  stated,  "The  case  of  Skene  is  very  diffefent.  Tkf 
"  former  deed  was  there  the  man's  own,  and  meant  to  regulate  hiH  succeiaion 
'*  after  his  death ;  and  the  new  investiture  was  not  the  mode  in  which  he  wouJd 
*'  naturally  have  altered  it,  if  he  had  meant  to  do  so." 

Further,  in  the  subsequent  case  of  M^ Arthur  v.  Jamieson^  a  mortis  cansa  ^ 
position  of  an  estate  granted  by  a  person  while  his  rij^ht  thereto  wm  oqIj 
personal,  was  sought  to  be  set  aside  on  the  grounil  that  it  was  revoked  or 
altered  by  his  afterwards  completing  his  title.  The  rase  of  MoLle  was  founded 
on  as  an  authority  for  that  nlea.  But  the  Coiu-t,  on  1 9th  November  ISS!^ 
repelled  the  plea,  and  sustainea  the  settlement.  And  that  judgment  was,  tm 
appeal,  affirmed  by  the  House  of  Lords,  W.  &  S.,  i.  5^K 

But  the  Pursuers  maintain  that  the  dPect  of  Major  Skene* s  hav^tng  completed 
his  own  title  in  1723,  was  at  least  to  render  the  eniatl  of  1721  una  tailing  c*  t 
disposittonr—or  as  anything  else  than  an  obligation  to  grant  a  nfit  entait.  Thii 
eff^  is  said  to  have  been  produced  by  Major  Skene ';^  using^  and  thereh;  ex- 
hausting, the  procuratories  of  resignation  which  had  been  granted  by  the  then 
last-entered  vassals,  and  assigned  to  him,  as  the  warmnta  for  obtaining  himielf 
entered  and  infeft.  The  Pursuers  maintain  that,  in  thia  position,  the  deed  of 
1721  was  available  only  as  an  obligation  upon  the  granter*  s  heirs-at-law^  llut 
what  they  were  bound  to  do  bv  that  obligation  was  to  grant  a  new  ent^ 
in  the  same  terms  as  the  deea  of  1721,  with  aprocuratory  of  resigniliin; 
that  the  deed  of  1721,  having  thus  been  left  unaviulable  to  any  effe^  other 
than  that  of  conferring  upon  the  gprantees  such  a  just  crediti  or  jus  qcH^ 
cannot  be  dealt  with  as  being  an  original  entail ;  that  it  had  no  mon*  effvet 
than  if  it  had  been  a  direction  in  a  trust  conveyance  by  the  granter  to  tfa*t- 
disponto  to  execute  a  deed  of  entail  in  certain  terms ;  and  that,  as  in  ^ach  1 
case  a  trust-deed  containing  such  a  direction  could  not  be  dealt  with  m  on 
original  deed  of  entail,  the  deed  of  1721  was  reduced  to  the  same  predicament, 
But  there  are  at  least  two  fallacies  in  this  reasoning. 

In  the.  first  place,  the  deed  of  1721  did  not  lose  its  character  and  effect  u  » 
disposition.  Its  effect  as  the  dispositive  act  of  the  owner  cif  the  estate  reEnaincd 
entire.  The  personal  fee  which  it  originallj  vested  111  Major  Skene  aa  tl» 
disponee  in  that  deed,  and  the  powers  and  privileges  of  ownership  ari^ng  fnm 
such  a  right  of  fee,  remiuned  unchanged.  That  disposition  remained  aa  a vailatk 
as  ever  it  was,  as  the  dispositive  act  of  the  ffranter,  to  tranamit  the  propem; 
and  in  order  to  feudalise  the  personal  fse,  it  only  required  to  be  foUowed  bf 
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tiie  requisite  feudal  tradition — ^viz.,  by  an  infeftment  on  a  charter  from  the 
saperior. 

Another  fiiUacy  in  the  argument  of  the  Pursuers  consists' in  their  assuming 
tbit  the  implied  obligation  mcumbent  on  the  heirs  of  the  granter  was  to  grant 
a  new  deed  of  entail.    The  only  implied  obligation  incumbent  on  them,  was 
merdr  to  do  what  was  necessary,  in  order  to  complete  the  title  on  the  dis- 
position of  1721  by  feudal  trachtion;   that  is  to  say,  either  to  make  such 
Rsignation  proprUs  mambus,  or  to  grant  such  a  procuratory  of  resignation  as 
would  enable  the  grantee  to  obtun  a  renewal  of  the  feudal  investiture  from  the 
superior;  and  to  qualify  themselves  to  do  so  by  previously  obtaining  themselves 
ioreft  on  an  entry  firom  the  superior.     Disponees,  in  mortis  causa  settlements 
of  feudal  subjects,  which  do  not  contain  available  procuratories  of  resignation 
or  precepts  of  sasine,  can  obtain  themselves  infeft  on  such  conveyances  only  by 
enforcing  the  obligations  to  infeft  them  which  are  incumbent  on  the  heirs  of 
the  granters.     Prior  to  the  end  of  the  seventeenth  century  all  disponees  in 
mortis  causa  settlements,  even  when  they  contained  procuratories  of  resignation 
and  precepts  of  sasine,  were  in  that  predicament.    The  reason  was,  that  as  the 
law  then  stood,  procuratories  of  resignation,  and  precepts  of  sasine,  expired  by 
the  death  either  of  the  granters  or  of  the  grantees  before  they  were  executed ; 
and  as  infeftments  are  never  expede  on  mortis  causa  settlements  during  the 
lifetime  of  the  granters,  such  settlements  were  necessarily  left  without  such 
procuratories  or  precepts  as  were  of  any  avail.    Whether  such  writings  were 
granted  6y  the  makers  of  the  settlement, — or  had  been  granted  to  them  by  their 
anthers,  and  assigned  by  them  in  such  settlement, — ^they  were  equally  inept ; 
and,  in  practical  effect,  all  mortis  causa  conveyances  of  feudal  estates,  in  which 
the  granters  were  infeft,  were  in  the  same  predicament  in  this  respect,  as  Major 
Skene's  settlement  of  1721.    Indeed,  even  conveyances  inter  vivos  were  in  the 
same  predicament  when  the  disponees  did  not  obtain  themselves  entered  and 
infeft  while  their  authors  were  alive.    This  continued  to  be  the  case  until  the 
statute  1693,  c.  35.  was  passed,  whereby  such  procuratories  and  precepts  were 
rendered  effectual,  notwithstanding  the  death  of  the  granters  or  the  grantees. 
And  until  that  statute  was  passed,  the  remedy  of  the  disponees  in  such  cases,  as  is 
stated  by  Lord  Stair,  in  his  remarks  on  that  statute,  appended  to  his  Institute, 
had  been  that,  if  **  either  the  disponer  or  the  disponee  nappened  to  die,  there 
"  was  a  necessity  of  a  process  against  the  representatives  of  the  disponer  to 
"  enter  to  the  fee  (by  being  served  heir  therein,  and  infeft  thereupon),  and  to 
"  renew  procuratories  or  precepts  to  the  purchasers,  their  heirs  or  assignees,*' 
What  was  required  from  such  representatives  was, — not  to  grant  a  new  dis- 
position, for  tne  deed  of  the  defunct  remained  effectual  as  a  aisposition, — but 
merely  to  do  what  was  incumbent  on  them,  as  representing  the  granter  of  that 
deed,  to  enable  the  disponee  to  complete  by  infeftment  the  right  which  had 
l)een  disponed  to  him ;  and  to  qualify  them  to  do  so,  by  obtaining  themselves 
entCTcd  and  infeft  in  the  proper^.    An  heir  of  entidl,  so  far  from  being  entitled 
to  compel  the  heirs-at-law  of  the  granter  to  grant  a  new  deed  of  entsdl,  would 
not  be  entitled  or  in  safety  to  accept  of,  and  possess  under,  such  a  deed ; 
because,  if  he  did  so,  he  would  thereby  contravene  his  obligation  to  possess 
only  under  the  original  entail,  and  consequently  would  incur  a  forfeiture  of  the 
right  created  by  that  deed.     Hence,  if  in  such  a  case  there  should  be  inserted 
m  a  deed  obtained  from  the  heir  of  line  of  the  entailer  for  completing  the  title 
of  the  heir  of  entail  under  the  original  tailzie,  not  only  a  procuratory  of  resigna- 
tion, but  also  a  dispositive  clause,  the  deed  would  need  to  be  so  expressed  as 
to  prevent  its  being  construed  as  a  new  and  independent  right,  or  anything  else 
than  a  step  in  tiie  procedure  for  completing  the  feudal  title  upon  the  original 
entail.     It  will  immediately  appear  tnat  this  was  very  carefully  done  in  the 
present  case. 

The  Pursuers  founded  upon  some  expressions  in  the  opinion  of  the  Judges 
of  this  Court  reported  to  the  House  of  Lords  in  the  case  01  Benton  v.  Anstruther, 
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as  Bupportdnj(  the  plea,  that  when  a  deed  of  entail  Is  hh  1)y  the  entailer  it  Ui 
death  without  an  available  procuratory  of  resi^iuitiun,  or  precept  of  Aasiiief  ni 
entail  has  no  effect  beyond  conferring  on  the  grantees  a  jus  aciionu^  tnhthn^ 
them  to  obtain  a  new  deed  of  entail  from  the  entailer'!}  le^!  heir.  Bui  tbU  h 
a  mistake.  The  obli|;ation  which  was  the  subjc^ct  of  discusuon  in  that  om^, 
and  to  which  the  reasoning  in  that  opinion  refers,  was  not  an  obligation  to 
grant  a  new  entail  of  the  estate,  but  only  an  obligation  io  inftfi  ike  ffranim 
therein.  The  object  of  those  remarks  of  the  Judges,  upon  which  the  I'unuen 
found,  was  to  show  that  that  obligation  to  infeft^vaa  equivalent  to  a  di&poaitive 
act,  if  not  by  itself  alone,  at  all  events  when  taken  in  connexion  with  two  pw- 
curatories  of  resignation  which  were  contained  in  thut  deed^  one  of  wliich  bid 
been  granted  in  fitvour  of  the  entailer,  and  was  assigned  in  the  deed  of  entail, 
and  the  other  of  which  was  granted  by  the  entailer  although  he  was  not  to  tUnk 
to  grant  it.  It  was  unanimously  held  by  this  Court  that  that  obligatioo  to 
infeft  and  these  assignations  were  equivalent  to  a  dispositive  clause ;  and  tm 
that  ground  the  deed  was  sustained  both  here  and  in  the  House  of  Lords  ii 
being  itself  an  effectual  statutory  entail.  No  new  cleed  of  entail  in  impknicttt 
of  it  either  was  found  to  be  necessary,  or  was  granted  by  the  maker  or  hu 
heirs,  and  accordingly  it  is  the  only  deed  which  is  in  the  record  of  tailzies  aa  th« 
original  entail.  A  fortiori  is  the  deed  of  entail  of  Carraldstoue  effectuat,  as  i 
recorded  entail,  as  it  contains  the  express  disj^o^ittve  clause  before  quoted,  as 
well  as  an  implied  obligation  on  the  grantcr  and  his  heirs  to  do  what  wu 
reouisite  on  their  part  for  completing  by  infeftment  or  feudal  tradition  the 
rignt  thereby  created. 

That  in  such  a  case  there  is  no  necessity  fur  a  new  deed  of  entail  ap}>e&n 
likewise  from  this  consideration,  that  the  disponee  could  obtain  himself  entered 
and  infeft  under  the  original  deed,  without  ^en  a  procuratory  of  rest^mitiiMi 
being  granted.  This  could  be  effected  in  different  ways.  For  example,  the  beir 
of  the  entailer  (after  qualifying  himself  to  perform  hia  obligation  to  infeft  tbr 
grantees,  by  obtaining  hiniself  feudally  entered  with  the  superior),  might  red^rn 
the  lands /iroprtis  manibus  in  the  superior's  hands  for  new  infeftment  in  favour 
of  the  grantees  of  the  deed  of  entail.  The  evidence  of  that  proceeding  vouli! 
be  merely  an  instrument  of  resignation  under  the  hands  of  a  notary  puhtie. 
setting  forth,  as  Lord  Stair  says  in  a  passage  fomierly  auuted«  that  the  Jn^mm- 
tion  was  shown  as  its  warrant.  When  such  warrant  k  sno\t^,  the  rcsajcDir  nicd 
not  sign  the  notarial  instrument,  nor  grant  any  other  wTitirtg  whatever^  a  con- 
clusive proof  that  a  deed  of  entail,  consbting  of  a  mere  disf>osition,  can  be 
effectually  feudalised  without  a  new  deed  of  any  kind  being  granted  hy  tbc 
entailer  or  his  heirs. 

Moreover,  this  can  be  done  without  even  resIguaiioD  being  made,  or  anytbint 
whatever  being  done  by  the  ^[ranter's  heir,  by  means  of  legiil  diligence  (i.e.,  1^ 
execution)  upon  the  obligation  of  the  granter's  heir  to  infeft  and  aeiae  tbr 
grantee.  The  steps  of  such  a  proceeding,  as  the  law  stood  until  it  was  modiSrd 
to  some  extent  by  the  recent  Act  of  10  &  1 1  Vict.  c.  4S.  a.  16,  were  theses— 
The  disponee  could  institute  in  this  Court  an  action  against  the  heir  of  tht 
disponer,  concluding  that  he  should  be  decerned  and  ordained  to  obtain  hin^ 
self  entered  and  infeft  in  the  estate  as  heir  of  thi*  del ti net,  and^  in  implement  o^ 
the  disposition,  to  denude  in  favour  of  the  grai^itee^  by  granting  a  deed  wUh  a 
procuratoi^  of  resignation  and  precept  of  sasine  ;  and  if  no  gcwd  defence  atoc 
stated  against  that  action,  decree  would  be  pvtn  in  these  terms.  If  that  deeiti 
were  not  obeyed,  the  disponee,  after  causing  a  writ  c&ihd  letters  of  fpm) 
charge  to  be  executed  against  the  disponer's  heir,  could  institute  in  this  Vaun 
an  action  of  adjudication  in  implement,  conciuding  that  the  estate  shodd  k 
adjudged  firom  the  heir,  and  decerned  and  decliu^d  to  belong  to  the  grantee  m 
implement  of  the  disposition,  and  that  letters  should  be  directed  against  tl^ 
feudal  superior  for  intefbing  the  grantee  accord ingl^r ;  and  unless  a  goml  defence 
were  stated  against  that  a^on,  decree  would  be  given  in  these  terms.    'llM 
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decree  beings  a  warrant  to  the  superior  to  enter  the  adjudgcr,  the  superior,  in 
confonnitj  therewith,  granted,  and  was  bound  to  grant,  a  charter  of  abjudica- 
tion in  favour  of  the  latter,  who  was  infeft  thereon.  Even  if  the  heir-at-law 
had  obtained  himself  entered  and  infeft  in  the  estate,  with  the  view  of  resisting 
the  claim  of  the  disponee,  the  same  remedy  would  be  competent  to  the  heir  of 
entail ;  and  he  could  m  this  last  case  have  obtained  his  right  completed  by  decrees 
of  constitution  and  of  adjudication  (but  without  using  letters  of  special  charge) 
a^^nst  the  heir-at-law  of  the  disponer,  and  by  infefbment  from  the  superior  on 
a  charter  of  abjudication.  In  such  a  case  the  decree  of  adjudication  would  not 
be  an  original  entail,  and  could  not  be  recorded  as  such.  These  examples  of 
the  modes  in  which  the  right  created  by  a  deed  of  entail,  consisting,  like  the 
deed  of  1721,  of  a  mere  disposition  without  even  a  procuratory  of  resignation 
or  precept  of  sasine,  illustrate  the  undoubted  rule  of  the  law  of  Scotland,  that 
a  deed  of  entail  in  that  form  is  effectual  under  the  statute  1685,  and  is  not  a 
mere  obligation  on  the  granter,  or  his  heirs,  to  make  a  new  entail. 

Elizabeth  Skene  had  no  occasion  to  resort  to  such  proceedings  in  order  to 
obtain  infeftment,  because,  after  the  judgment  of  the  Court  recognizing  the 
validity  of  her  right  under  the  entail,  the  heirs  of  the  entailer  (who,  as  already 
stated,  were  Elizabeth  Skene  herself  and  her  sister  Jean)  voluntarily  performed 
that  obligation.  It  was  expressly  for  the  purpose  of  doing  so,  and  not  for  the 
parpose  of  making  a  new  entail,  that  the  subsequent  proceedings  to  complete 
the  title  upon  the  entail  took  place.  This  appears  from  the  terms  of  the 
writings  wnich  were  expede  for  that  purpose,  as  we  shall  now  proceed  to 
shov. 

IV.  Elizabeth  and  Jean  Skene  obtained  themselves  served  heirs-portioners 
to  their  father  in  the  estate  of  Carraldstone  under  separate  brieves.  The  retour 
of  Elisabeth's  service,  which  is  dated  2nd  September  1725,  bears  that  she  was 
served  as  the  eldest  heir-portioner  to  him  in  the  lands,  but  under  a  declaration 
that  her  right  under  the  entail  1721  should  not  be  prejudiced  **  et  quod  expediret 
"  diet,  suam  deservitionem  versus  completionem  et  tmpletionem  diet,  dispositionis 
"  et  taliue  solummodo  et  non  aliter."  The  retour  of  Jean's  special  ser\ice  does 
not  contain  a  similar  clause,  which  probably  arose  from  its  having  been  expede 
00  25th  June  1725,  prior  to  the  date  of  the  before-mentioned  judgment  of  the 
Court  on  31  st  July  thereafter.  But  the  only  use  which  she  made  of  this  special 
service  was  as  a  title  to  grant  the  requisite  procuratory  for  infefting  the  heir  of 
entail,  as  will  presently  appear.  Both  ladies,  as  heirs-portioners  of  their  father, 
were  duly  entered  with  the  superior,  and  infeft  as  such  in  the  same  year,  1725. 

V.  These  ladies  having  thus  become  quaUfied  to  grant  the  requisite  procura- 
tory for  infefting  Elizabeth  in  the  entailed  estate,  they  and  their  husbands,  on 
bth  and  26th  June  and  8th  July  172B,  did  grant  a  deed  to  her  as  the  heir  of 
entaiL  The  Pursuers  maintain  that  this  deed  was  granted  as  a  new  and 
original  entail,  which  superseded  the  alreadji  recorded  deed  of  1721,  and  did 
itsdf  require  to  be  recorded  as  the  original  entail  in  the  register  of  tailzies.  The 
Defenders,  on  the  other  hand,  maintain  that  it  was  only  a  step  in  the  regular 
course  of  procedure  for  completing  by  infeftment  the  personal  right  already 
Tested  in  Elizabeth  Skene  in  virtue  of  the  already  recorded  entail  of  1721.  That 
qaestion  must  be  decided  by  the  terms  of  the  deed  of  1728  itself. 

It  begins  by  describing  the  granters  as  being  the  heirs-portioners  of  their 
father,  but  it  describes  Elizabeth  as  being  also  *'  heir  of  taillie  and  provision  in 
"  general,  served  and  retoured  to  the  deceased  Major  George  Skene  of 
"  Carraldstone,  my  father ;"  so  that  the  existence  of  the  prior  entail  is  recog- 
nised at  the  very  outset  of  this  deed. 

It  recites  a  decree  arbitral,  which  had  been  pronounced  by  certain  arbiters  in 
a  submission  between  the  parties,  and  by  which  the  granters  and  their  husbands 
were  decerned  and  ordained  ''  towards  implementing  and  compleaiing  the  disposi- 
"  tiou  and  tailzie  granted  by  the  said  Msyor  George  Skene,  to  grant,  subscribe, 
''  and  deliver  a  formal  and  valid  irredeemable  right  and  disposition  of  all  and 
**  baill  the  said  lands  and  barony  of  Carraldstoun,  comprehending,"  &c.,  with 
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procuratory  of  resignation  and  other  clauses.  'I  hen  the  dbpoaitiw  chnse  ii  m 
these  terms: — "And  now  seeing  that  we  are  most  r^dy  and  willing  to 
"  implement  the  disposition  and  taillie  ah^ve  mentioned,  granted  by  the  loiii 
"  Mfjor  George  Skene  upon  the  24th  day  of  October  17^1*  re^istmte  k  ihe 
"  particuhur  register  of  taulies  upon  the  6tli  Januaiy  1725^  aod  in  the  bookaof 
**  Council  and  Session  upon  the  14th  of  the  said  month,  art d  to  obtempente 
"  the  said  decreet  arbitral,  pro  tanto,  by  granting  the  disposition  undfraritkn, 
"  Therefore,  wit  ve  us  to  have  annaillied  and  dispaned^  aa  we  by  tktif 
"  presents,  all  with  one  advice  and  consent,  and  aa  taking  burden  as  sftid  la 
"  {towards  implementing  and  compleating  the  said  dvyjmsition  and  taillif,  and  k 
**  supplement  of  the  want  of  a  pro* ry  ofrm^nut'wn  therein,  and  in  obiditurf  to 
*'  the  said  decreet  arbitral),  annallie  and  dispone  to  and  in  favours  of  me,  tk 
•'  said  Mrs.  Elizabeth  Skene,"  and  the  other  heirs  of  entail,  "  always  witb  md 
"  under  the  express  reservations,  conditions,  provisions,  reatrictioiis^'limitatioDi, 
"  burdens,  powers,  faculties,  and  clauses  iiritant  mentioned  m  th^  said  taiUir, 
"  and  repeated  in  the  pro' ry  of  resignation  htrein  contained,  all  andhaiU/*  &c 

This  aeed  might  have  been  quite  effectual  had  it  bi^en  merely  a  procuratoij 
of  resignation,  without  a  dispositive  claui^.  But  even  the  dispositive  duuie 
itself  is  so  expressed  as  to  show  that  the  purpose  for  which  it  wb»  granted  wi* 
to  implement  and  complete  the  deed  of  entnii  1721  %  supplemmting  the  ttmlt^ 
a  procuratory  of  resignation  in  that  disposition.  Aocordiugly,  in  the  disposilift 
clause  itself  the  restricting  clauses  are  not  inserted,  but  are  referred  to  as  b^ 
those  of  the  original  tailzie,  and  inserted  in  terms  of  the  Statute  in  the  suli' 
joined  procuratory  of  resignation.  That  pi^jcuratory  of  resignation  itself  «tiki 
thus  the  purpose  for  which  it  was  granted ; — "  For  the  better  expcding  of  tbe 
"  said  resignation,  wee,  by  these  presents,  all  with  one  advice  and  consent,  tad 
"  taking  burden  as  said  is,  make,  constitute,  and  appoint 
"  and  ilk  one  of  them,  eonlly  and  ae'aDy^  our  very  lawful  ia4 

"  undoubted  pro'rs,  to  resign,  surrender,  simpliciter  upgivc,  ov^girc,  and 
"  deliver,  as  wee  by  these  presents  in  impltrnent  of  said  disposition  und  imtln. 
"  and  in  supplement  of  tne  want  of  a  proWy  of  rtsi^ntttion  tharim^  md  in 
"  obedience  to  the  said  decreet  arbitral^  resign,  surrender,  &c.  the  e^tstt;  fiir 
"  new  infeftment  thereof,  to  be  given  to  Elij^abeth  Skene  and  the  other  hem  of 
"  entail."  Thus,  in  the  most  explicit  tenns,  this  procuratory  of  reajgnntiflp 
itself  sets  forth  that  it  was  granted  as  a  procuratory  supplementary  of  f£  S^ 
sitionof\72\.  ^ 

There  is  another  clause  in  this  deed  whidi  k,  if  possible,  still  more  coacksin 
to  the  same  effect.  As  formerly  stated,  one  of  the  conditioiia  expreased  in  tbe 
entail  of  1721  was,  that  the  estate  should  be  possessed  in  virtue  of  that  vjitad 
alone,  and  the  infeftments,  rights,  and  conveyances  to  follow  thereon^  and  hj  no 
other  right  or  title  whatever.  The  procuratory  of  1/28  adopts  and  enfotta 
this  condition  of  the  original  entad,  by  jiroviding  and  declaring  **nwlii>r 
"  heirs  of  taillie  above  mentioned  shall  e^jny,  bruik,  and  possess  the  said  kiuli 
"  and  estate  by  virtue  of  the  said  taillie  and  infeftments,  rights  itnd  coapif «sm 
"  to  follow  thereupon,  and  by  no  other  riijht  nor  title  whatsofffer"  Am  llfll 
condition  is,  hke  the  others,  renced  by  the  irntant  and  resolutive  clauses. 

Finally,  this  deed  of  1728  contains  an  assignation  of  the  title-deeds  of  tl* 
estate  generally,  and  particularly  the  special  services  of  the  granters^  as  the  two 
heirs-portion ers  to  their  father,  and  the  Crown  precepts  and  instruroent*  «l 
seasin  following  thereon  in  their  favoiur,  "  in  implement  of  the  said  dx^iny 
*•  and  taillie,**  which  shows  that  not  only  the  granting  of  this  deed  oi 
itself,  but  likewise  the  preliminary  proceeding  on  the  part  of  the  hara  dt  Ui«* 
entailer,  of  expeding  special  services  as  heirs  of  their  father  under  the  IbtiBii 
investiture,  and  of  obtaining  a  renewal  of  the  feudal  investituie  in  Ikm  owi 
persons,  were  used  only  as  steps  of  appropriate  procedure  for  completing  ibe 
entail  of  1721  by  feudal  tradition  of  the  subjects  thereof  to  the  grantees. 

Thus,  in  all  respects,  the  deed  of  1728  was  precisely  the  kind  of  writing  whidit 
according  to  the  general  practice  at  that  tinu-,  was  the  appropriate  proceeding 
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for  enabling  the  fpnniee  of  an  entail  to  complete  his  infeftment,  in  a  case  where 
the  entailer  had  died  without  leaving  an  available  procoratorj  of  resignation  for 
that  purpose ;  and  such  being  its  character,  it  was  no  more  necessary  to  record 
it  in  the  register  of  tailzies  than  if  it  had  been  granted  in  precisely  the  same 
terms,  mutatis  mutandis,  bj  the  entailer  himself.  Moreover,  the  deed  having 
been  granted  in  implement  of  an  obligation  to  infeft  the  grantees,  which  could 
hare  been  enforced  against  the  granters  by  the  legal  execution  of  adjudication, 
it  can  have  no  other  effect  in  the  present  question  than  such  legal  execution 
itself  would  have  had. 

The  importance  of  the  deed  of  1728  as  a  step  in  completing  the  feudal  title 
is  much  overrated  in  the  pleadings  of  the  Pursuers.    The  duty  which  the  dis- 
position and  tailzie  of  1721  imposed  on  the  entailer's  heirs-at-law,  was  to  resign 
or  ^?e  authority  for  resigning  the  lands  infavorem  of  the  heirs  of  entail.    This 
was  all  they  were  required  to  do,  and  it  mattered  not  in  what  way  it  was  done,  so 
that  the  act  of  resignation  was  performed.  Now  in  feudal  law,  as  in  the  conmion 
law,  what  a  man  may  do  by  the  hands  of  another,  he  may  equally  well  do  with 
his  own  hands.     Suppose,  then,  the  heirs-at-law  had  appeared  in  presence  of 
the  superior,  and  there, "  with  due  reverence,  by  staff  and  baton,  as  use  is," 
reagned  and  surrender^  the  lands  in  the  superior's  hands,  in  favour  and  for 
new  infeftment  to  Elizabeth  Skene  and  the  other  heirs  of  tailzie  in  their  order. 
Hiis  act  would  have  been  recorded  in  an  instrument  by  a  notary  public,  called 
an  instrument  of  resignation,  and  his  warrant  for  this  instrument  would  have 
been  the  disposition  and  tailzie  of  1721,  and  the  act  of  resipn^ation  by  the  heirs- 
at-Iaw  of  the  granter,  done  in  his  presence.    But  the  heurs-at-law  themselves 
would  not  have  granted  any  conveyance  or  deed  or  writing  of  any  kind,  the 
object  being  merely  to  give  effect  to  the  dispositive  act  of  their  ancestor.     Upon 
this  instrument  of  resignation  the  superior  would  have  been  bound  to  grant  a 
charter  of  resignation  by  progress  to  Elizabeth  Skene  and  the  other  heirs  of 
tailzie,  and  on  that  charter  Elizabeth  could  immediately  have  taken  infeftment, 
and  80  the  entail  would  have  been  feudalised,  without  anything  capable  of  being 
represented  as  a  conveyance  of  the  estate  having  been  superadded  to  the  deed 
of  1/21,  except  the  superior's  charter  entering  tiie  vassal.    What  in  the  case 
now  supposed  would  be  the  deed  of  entail,  which  it  was  necessary  to  record  in 
the  register  of  tailzies  ?    It  would  be  the  deed,  and  the  only  deed,  which 
imposed  the  fetters,  that  is,  the  deed  of  1721.    The  same  view  must  be  taken 
where  the  deed  of  1728  expressly  disclaims  in  gremio  of  it  any  pretension  to  be 
a  new  or  substantive  deea  of  entail,  or  to  be  more  than  a  step  in  a  progress, 
such  as  might   have  been  accomplished    in  various  other  and  equivalent 
ways, 

VI.  During  Elizabeth  Skene's  lifetime  no  charter  was  expede  on  that  deed 
of  1728,  and  conseoueutly  her  right  still  remained  at  her  death  a  personal  fee, 
although  some  of  the  requisite  steps  for  feudalising  it  had  been  adopted.  On 
that  event,  her  eldest  son,  George  Skene,  expede  a  general  service  as  heir  of 
tailzie  and  provision  to  her,  whereby  that  personal  fee,  with  the  procuratory  of 
resignation  in  the  deed  of  1728,  was  transmitted  to  him.  No  objection  to  that 
senice  has  been  suggested,  and,  so  far  as  we  see,  it  is  unobjectionable. 

VII.  On  23rd  February  1757  €reorge  Skene  accordingly,  in  virtue  of  that 
procuratory  and  his  general  service,  resigned  the  estate  in  the  hands  of  the 
Crown,  and  obtained  a  charter  of  resignation  thereon,  in  virtue  of  which  he  was 
infeft  in  the  estate  on  dlst  May  1757.  In  that  charter,  and  in  the  instrument 
of  sasine  following  upon  it,  the  restricting  clauses  contained  in  the  original 
entail  are  verbatim  recited.  And  thus  at  length  the  feudal  title  upon  the  entail 
was  completed  by  infeftment ;  the  dispositive  act  of  the  entailer,  contained  in 
his  disposition  of  1721,  having  been  followed  by  the  requisite  feudal  tradition 
in  favour  of  the  heir  of  entail,  in  virtue  of  a  procuratory  of  resignation  granted 
expressly  for  that  purpose  by  the  legal  representatives  of  the  entailer. 
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But  three  objections  have  been  stated  by  the  Pursuers  to  this  feudal  investi- 
ture in  favour  of  the  heirs  of  entail. 

1 .  It  is  alleged  that,  as  in  the  charter  the  estate  is  given,  granted,  disponed, 
and  confirmed  bv  the  Crown  to  George  Skene  and  the  heirs  of  entail,  he  ii-aa 
the  institute  under  that  deed,  and,  as  the  restricting  conditions  were  thereby 
applied  only  to  the  heirs  of  entai!,  they  did  not  affect  his  right.  Even  if  that 
statement  were  correct,  it  would  be  of  no  consequence  in  the  present  case ;  for, 
as  George  Skene  is  not  alleged  to  have  contravened  the  conditions  of  the 
entail,  it  would  be  of  no  consequence,  although  they  had  not  been  directed 
against  him.  But  the  conditions  were  applied  to  him  as  an  heir  of  entail.  The 
fallacy  in  this  objection  consists  in  assuming  that  the  person  to  whom,  in  i 
feudad  investiture  under  an  entail,  the  superior  dispones  the  estate,  is  neces- 
sarily plaped  in  the  position  of  an  institute  under  tne  entail  itself.  In  every 
case  in  which  a  feudal  investiture  is  renewed  by  means  of  a  charter,  e.g.,  where 
there  is  a  propulsion  of  the  estate  by  the  heir  in  possession  to  the  heir  alioqui 
Mccessurus,  or  where,  in  obedience  to  a  clause  of  devolution  in  an  entail,  an  heir 
in  possession  conveys  it  by  voluntary  deed  to  the  next  heir,  the  superior,  by 
the  charter,  dispones  the  estate  to  the  next  heir  and  the  remaining  substitutes. 
This  is  done  according  to  the  fixed  rules  of  feudal  conveyancing.  But  in  all 
such  cases  the  grantees  are  still  nothing  else  than  heirs  of  entail ;  and  the 
restrictions  directed  against  these  heirs  apply  to  them  as  such.  The  same 
remark  applies  when  the  first  feudal  investiture  following  on  the  entail  is 
granted  to  a  party  who  is  not  the  institute  in  the  original  entail,  but  one  of  the 
substituted  heirs.  This  was  exemplified  by  the  title  in  the  case  of  Rentou  v. 
Anstruther,  to  which  we  have  repeatedly  referred.  George  Skene's  position, 
therefore,  bein^  truly  that  of  an  heir  of  entail,  the  fetters  in  the  charter  were 
applicable  to  him.  It  may  further  be  remarked  that  the  qtueqttidem  clause  in 
the  charter  of  resignation  tiere  expressly  sets  forth  that  Creoive  Skene  had  right 
to  the  procuratory  of  resignation  on  which  it  proceeded,  in  the  character  of  an 
heir  of  tailzie, — **  ianauam  lutres  taillie  et  provisionis  in  generaU  deserrit  diet. 
*'  demorttue  Elizabet/uc  Skene  matri  svut  secundum  deservitionem  de  data  16 
«  March  1746." 

2.  It  is  objected  that,  in  the  clause  of  destination  describing  the  heirs  of 
entail,  there  is  an  omission  of  the  names  of  some  of  those  heirs  who  were  called 
by  the  deed  of  1721.  But  it  was  admitted  at  the  debate  that  no  parties  were  so 
omitted  except  those  who  had  then  altogether  failed  by  death,  or  by  the  in>- 
possibility  of  their  ever  existing ;  and  in  expeding  feudal  investitures  under 
entails,  the  names  and  descriptions  of  persons  who  have  so  become  extinct,  or 
whose  existence  has  become  impossible,  do  not  require  to  be  inserted,  andouj^ht 
to  be,  and  in  practice  generally  are,  omitted.  As  an  example  of  this,  reference 
may  be  made  to  the  case  of  Shaw  Stewart  v.  Nicolson,  2nd  Dec.  1859. 

3.  It  is  objected  that  the  instrument  of  sasine  of  1757,  bv  means  of  which  the 
tailzied  right  was  first  feudalised,  does  not  refer  to  the  deed  of  entail  of  \7'2\  bv 
date  or  description,  so  as  to  enable  any  one  to  trace  and  identify  it  as  being  the 
deed  which  imposes  the  fetters. 

The  answer  to  this  objection  is  that  it  is  entirely  irrelevant.  For,  taking 
the  fact  to  be  as  stated  in  the  objection,  it  does  not  follow  in  law  that  eitha 
the  tailzie  or  the  tailzied  investiture  is  liable  to  any  invididity  or  ground  of 
challenge. 

The  law  of  entail  does  not  requure  that  the  instrument  of  sasine  which  first 
feudalises  the  entail,  i.e.,  the  entailed  right,  or  any  other  instrument  of  naw 
of  a  subsequent  heir,  should  bear  such  a  reference  to  the  deed  of  entail  as  to 
enable  any  one  inspecting  the  register  of  sasines  thereby  to  discover  what  is 
the  deed  imposing  the  fetters.  Tne  statute  1685,  c.  22.,  which  prescribes  and 
specifies  all  the  requisites  of  a  valid  tailzie,  requires  that  the  instruments  oi 
sasine  following  on  the  entail  should  contain  the  fetters  verbatim,  that  it  may 
be  seen  from  the  register  of  aasines  what  are  the  conditions^  prohibitioDS,  and 
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irritanccs  under  which  the  proprietor  of  the  lands,  embraced  in  the  infeftmcnt, 
holds  his  title.  But  it  requires  nothing  more  to  appear  in  the  instruments  of 
sasine,  or,  consec{uently,  in  the  register  of  sasines.  Again,  the  statute  requires 
the  deed  of  entail  to  be  once  judicially  produced  to  the  Court  of  Session,  that 
their  authority  may  be  interposed  thereto,  and  that  an  entry  may  be  made  in 
the  register  of  tailzies,  of  the  name  of  the  entailer,  and  of  the  heirs  of  taihie, 
0/  the  general  designation  of  the  lands  and  baronies  entailed,  and  of  the  pro- 
risions  and  conditions,  and  the  irritant  and  resolutive  clauses,  lliis  is  all  that 
the  statute  enacts  or  requires  with  regard  either  to  the  register  of  sasines  or  to 
the  register  of  tailzies. 

A  reference  in  the  register  of  sasines  to  the  date  of  the  deed  of  entail,  or  the 
date  of  recording  the  deed  in  the  register  of  tailzies,  might  perhaps  afford 
some  aid  in  finding  the  deed  of  entail  in  the  latter  register.  But  the  statute 
does  not  require  this,  and  for  a  most  excellent  reason — because  the  names  of 
the  lands  and  baronies  form  a  much  better  means  of  finding  the  deed  in  the 
register  of  tailzies,  and  a  means  much  less  liable  to  miscamage  or  mistake. 
It  is  a  very  easy  thing  to  misouotc  a  date,  and  a  slight  mistake  in  such  a  reference 
trould  be  very  misleading.  But  it  is  by  no  means  so  easy  to  miswrite  or  mis- 
quote the  whole  description  of  the  lands  and  baronies. 

The  statute,  therefore,  it  appears  to  us,  did  wisely  in  preferring  the  latter  to 
the  fonner  means  of  reference  from  the  one  register  to  the  other.  Every  one 
who,  from  a  recorded  instrument  of  sasine,  has  learnt  the  names  and  descrip- 
tion of  the  lands  and  baronies  can,  without  the  slightest  difficulty,  find  these 
in  the  register  of  tailzies,  in  company  with  all  the  material  parts  of  the  deed 
of  entail  duly  recorded,  and  will  thus  become  possessed  of  all  the  information 
that  the  two  registers  were  intended  or  are  calculated  to  afford  him. 

In  the  present  case  the  statute  has  in  these  respects  been  strictlv  complied 
with.  The  fetters  are  verbatim  engrossed  in  the  sasine  of  1757,  and  so  appear 
in  the  register  of  sasines.  And  any  person  going  to  the  register  of  tailzies 
with  the  information  afforded  by  the  register  of  sasines,  would,  on  looking  for 
the  entail  of  the  lands  of  Carraldstone,  find  it  without  difficulty  in  the  recorded 
deed  of  ]  721 .  It  is  ame re  mistake  to  suppose  that  he  would  find  it  more  easily 
by  knowing  the  date  of  the  deed  of  entail ;  for  entails  are  not  recorded  according 
to  their  date,  but  are  given  in  to  be  recorded  sometimes  within  a  few  days  of  thier 
execution,  sometimes  not  for  twenty  or  thirty  years,  or  a  much  longer  period, 
afterwards.  A  reference  to  the  date  of  recording  the  deed  would  be  a  much 
better  aid  to  finding  it  in  the  register  of  tailzies.  But  this  could  not  be  done 
where  the  recording,  as  may  often  happen,  is  subsequent  to  the  first  sasine. 
Indeed  it  is  vain  to  speculate  on  such  questions,  for  the  statute  does  not  require 
dtber  the  one  mode  of  reference  or  the  other. 

If  such  reference  were  essential  in  the  sasine  by  which  the  tailzied  right  is 
fint  feudalised,  it  would  be  equally  so  in  all  subsequent  sasines.  But  any 
supposed  necessity  for  the  deed  of  entail  being  mentioned  in  the  infeftment 
which  may  take  place  after  the  granting  of  intermediate  deeds,  or  the  use  of 
btennediate  diligence,  could  only  result  either  from  a  general  rule  of  convey- 
ancing, or  from  special  statutory  enactment ;  and  as  neither  of  these  things  can 
be  alleged,  the  objection  is  groundless. 

Altogether,  then,  George  Skene's  title  as  regards  the  charter  and  sasine  of 
1757  is  made  up  in  conformity  with  the  ordinary  rules  of  conveyancing;  and  if 
it  were  held  objectionable  on  the  ground  suggested  by  the  Pursuers,  it  is  im- 
possible to  say  how  many  titles  of  entailed  estates,  framed  in  strict  accordance 
with  the  entail  statute,  and  with  the  principles  of  the  common  law  regarding 
the  transmission  of  heritable  estates,  might,  on  the  same  or  similar  grounds,  }^ 
cbaOenged  and  set  aside. 

The  subsequent  renewals  of  the  investiture  are  not  alleged  by  the  Pursuers 
to  be  objectionable;  and,  indeed,  it  is  under  them  that  the  Pursuer,  the  Earl  of 
Fife,  is  enjoying  the  estate.    And  thus  since  the  whole  objections  he  has  stated. 
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both  to  the  original  entail  itself,  and  to  the  proceedings  hj  winch  the  rights  of 
the  heirs  of  entail  were  completed  by  infefkment,  are  invahd,  we  are  of  opinion 
that  the  judffment  of  the  First  Division  of  this  Court,  which  is  under  Appeal,  is 
well  founded. 

This  opinion  having  been  returned  to  the  House, 
their  Lordships  appointed  the  cause  for  further  hearing 
in  June  and  July  1862,  when  the  same  learned 
Counsel  who  had  appeared  on  behalf  of  the  parties  in 
1861  again  attended,  namely,  the  Solicitor-General  (a) 
and  Mr.  Anderson  on  behalf  of  the  Appellant ;  and  Mr. 
Mure  and  Mr.  Boyd  Ki/nn£ar  for  the  Respondents. 

At  the  close  of  the  argument  the  cause  was  ad- 
journed sine  die;  and  final  judgment  was  not  de- 
livered by  the  House  till  the  27th  March  1863,  when 
the  following  opinions  were  delivered  by  the  Law 
Peers: — 


Lord  Ckaneettor'9 
opimUm, 


The  Lord  Chancellob  (6) : 

At  the  time  of  the  execution  of  the  deed  of  settle- 
ment of  1721,  Major  Skene  was  possessed  of  a  personal 
title  only  in  the  lands  of  Carraldston. 

By  the  disposition  made  in  his  favour  by  Sir 
George  Stewart  in  August  1721,  the  Major  became 
the  assignee  of  an  unexecuted  procuratory  of  resig- 
nation, by  virtue  of  which  he  might  have  feudalized 
the  disposition  contained  in  the  settlement  of  1721. 

He  did  not  do  so,  but,  on  the  contrary,  in  1723 
he  exhausted  this  procuratory  of  resignation,  by 
expeding  a  Crown  charter  of  resignation  of  the  lands 
and  barony  of  Carroldson,  imder  which  he  took  iu- 
fefbment,  and  made  up  a  complete  feudal  title  in  fEtvour 
of  himself,  his  heirs  and  assignees  whomsoever. 

In  this  charter  no  mention  whatever  is  made  of 
the  settlement  of  1721. 

It  was  contended  in  the  year  ]  725,  after  the  death 


(a)  Sir  Roundell  Pahner. 


(b)  Lord  Westbuiy. 
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of  Major  Skene,  that  by  this  proceeding  he  intended  *^a»»'  ^^  f><'»«.: 
to  exercise  the  power  of  revocation  contained  in  the  dcff/ot  al.  - 
settlement  of  1721,  but  the  contrary  was  decided  "by  Lord  atanceiior^t 

^  opinion. 

the  Court  of  Session,  and  that  decision,  which  must 

be  treated  as  final,   is   of  great  importance   in   the 

present  case,  as  it  follows  from  it  that  the  deed  of 

1721  was  still  a  valid  disposition  of  the  personal  fee. 

It  is  true  that  the  settlement  of  1721  did  not  contain 

any  procuratory  or  precept  of  sasine,  or  express  any 

obligation  to  infeft,  and  that  the  only  means  of  making 

up  a  feudal  title  which  it  gave  was  the  assignation  of 

Grandtully's  procuratory  of  resignation,  and  that  after 

that  procuratory  had  been  exhausted  by  Major  Skene's 

acts  in  making  up  a  feudal  title  in  favour  of  himself, 

his  heirs  and  assigns,  the  settlement  of  1721  was  left 

without  any  means  in  groemio  of  feudaJization.     The 

Appellant,  therefore,  contends,  that  at  the  punctum 

temporis  of  the  registration  of  the  deed  of  1721  it 

was  no  longer  a  disposition  or  deed  of  tailzie,  but  had 

been  reduced  to  the  character  of  a  mere  contract  or 

obligation,    and  had   therefore  lost  the   capacity   of 

being  registered  under  the  statute,  or  of  being  made 

the  basis  of  the  feudal  investiture.     This  argument  is 

not  in  my  opinion  well  founded. 

At  the  time  of  the  execution  of  the  settlement  of 
1721  it  contained  the  means  of  obtaining  a  feudal 
title,  and  was  without  doubt  (for  it  is  so  settled  by 
authority)  a  disposition  capable  of  being  registered 
in  the  register  of  tailzies  imder  the  Act  of  1686,  and 
it  retained  the  character  and  quality  of  a  present  dis- 
positive act,  notwithstanding  that  the  procuratory  was 
used  by  Major  Skene  in  making  up  a  fee  simple  title. 

The  settlement  of  1721  still  remained  effectual  as 
a  disposition  of  the  personal  fee,  although  the  parties 
entitled  under  it  would  be  obliged  to  resort  to  some 
other  mode  of  obtaining  a  feudal  tradition  of  the 
subject 
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EARr.  OF  ripr.        It  must  be  recollected  that  it  is  a  settled  point  that 

ET  AL.  ^ 

DoFprrrAL.  ^'^®  d^^^  ^f  1721  remained  unaflfected  by  the  acts 
Lord  ckMcettor'i  done  in  1723,  .and  it  is  therefore  clear  in  law  that 
after  the  death  of  Major  Skene  the  heir  of  tailzie 
imder  the  deed  of  1721  had  a  right  to  call  upon  the 
lieirs  general  of  the  Major  to  complete  their  title  by 
service  and  entry,  and  afterwards  either  to  reagn 
projyriis  manibus,  or  grant  a  procuratory  in  favour  of 
the  heir  of  tailzie  under  the  settlement  of  1721. 

On  the  refusal  of  the  heirs  general,  the  heir  of 
tailzie  claiming  under  the  settlement  of  1721  would 
have  been  entitled  to  obtain  either  a  personal  decree 
for  conveyance,  or  a  judicial  conveyance  by  means  of 
a  decree  of  adjudication  in  implement. 

It  is  a  mistake,  therefore,  to  treat  the  deed  of  1721 
as  being  i*educed  to  a  contract  to  make  a  disposition. 

It  remained  what  it  originally  was,  an  actual  im- 
mediate conveyance,  giving  the  right  to,  and  capable 
of  receiving,  feudal  investment,  and  consequently  pos- 
sessing the  elements  of  a  habile  entail 

But  it  is  further  contended  by  the  Appellant,  that 
the  deed  of  tailzie,  to  be  a  good  entail  under  the 
statute,  must  be  the  basis  of  the  feudal  investiture, 
and  must  itself  enter  the  feudal  progress. 

I  have  been  unable  to  find  any  direct  authority  in 
support  of  these  propositions. 

It  is  imdoubtedly  time  that  to  make  a  good  deed 
of  entail  under  the  statute  of  1685  all  the  fetters  and 
conditions  of  the  original  deed  of  entail,  as  contained 
in  a  deed  of  tailzie  which  has  been  duly  recorded  in 
the  register  of  tailzies,  must  appear  in  the  deeds  which 
make  up  the  feudal  tradition  or  investiture  ;  and 
the  reason  is  plain,  because  onerous  third  parties,  that 
is,  creditors  or  purchasers,  if  acting  bond  fide  and 
without  notice,  might  otherwise  rely  upon  the  feudal 
title.  This,  however,  is  a  very  different  thing  from 
the  proposition  of  the  Appellant,  who  insists  that  the 
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registered  deed  of  tailzie  must  be  a  deed  that  enters     ^■J/'J  ^"■' 
directly  into  tlie  progress  of  the  feudal  titles  ;  a  pro-      DrrF!'rr  al. 
position  which  cannot,  I  think,  be  maintained.     The  i^n  a!Ziceuor*$ 

*  opinkm, 

question,  therefore,  would  seem  to  be  reduced  to  the 
iaquiiy,  whether  it  appears  on  the  face  of  the  deed 
of  1728  that  this  prior  deed  of  1721  is  the  original 
deed  of  tailzie,  and  that  all  the  conditions  of  the 
tailzie  contained  in  this  latter  deed  are  set  forth  in 
the  deed  of  1728. 

It  must  be  remembered  that  the  heirs  of  Major 
Skene  were  his  two  daughters,  of  whom  the  eldest, 
Elizabeth,  was  heiress  of  tailzie  under  the  settlement 
of  1721,  and  that  the  two  daughters  had  been  duly 
entered  with  the  superior  as  heirs  portioners,  and  took 
infeftment  as  such,  prior  to  the  deed  of  1 728,  which 
was  afterwards  executed  by  the  heirs  portioners  for 
the  par|)ose  of  completing  the  title  of  the  eldest 
heiress  of  tailzie  to  the  personal  fee  under  the  settle- 
ment of  1721. 

Accordingly,  in  the  deed  of  1728,  Elizabeth,  the 
eldest  daughter,  is  described  as  heir  of  taillie  to  her 
fatiier,  and  the  decreet  arbitral  is  recited,  by  which 
the  heirs  portioners  are  decerned  to  implement  and 
complete  the  disposition  and  tailzie  granted  by  their 
father ;  and  the  dispositive  clause  proceeds  upon  the 
narrative,  that  the  heirs  portioners  were  ''  willing  to 
implement   the  disposition    and   taillie  above   men- 
tioned   granted    by  the    said  Major  George  Skene 
upon  the  24th  October  1721,  registrate  in  the  par- 
ticular   register    of  taillies  upon  the   6th  January 
1725  and  in  the  books  of  council  and  session."    The 
fettering  clauses  and  conditions  of  the  deed  of  1721  are 
then  inserted  inthe  procuratory  of  resignation,  which 
follows  in  the  deed  of  1728,  and  which  at  the  end 
declares  that  the  heirs  of  taillie  "  shall  enjoy  the  said 
lands  and  estate  by  virtue  of  the  said  taillie  (that  is 
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*^VIt'°'"'    *^®    settlement  of    1721),    and    infeftments,   rig 
DuprrvTAL.      and  conveyances  thereupon,  and   by  no  other  title 

tord  ChmtoeUdr'i    whatsOOVer." 

The  means  of  feudalizing  the  settlement  of  1721  by 
a  new  procuratory  of  resignation  were  therefore  sup- 
plied by  the  deed  of  1728. 

The  estate  of  the  heiress  in  tail,  Elizabeth  Skene, 
remained  personal  during  her  life,  no  use  having  been 
made  of  the  procuratory,  but  on  her  death  her  son, 
Sir  George  Skene,  having  taken  up  his  mother^s  per- 
sonal fee  by  general  service,  exercised  the  procuratory 
of  resignation  granted  by  the  deed  of  1728,  and  ob- 
tained a  charter  of  resignation,  by  virtue  of  which  he 
was  feudally  infeft,  and  the  restrictive  clauses  or 
fetters  of  the  entail  of  1721  are  set  forth  verbatim  in 
this  charter  and  the  following  instrument  of  sasine, 
and  therefore  entered  the  feudal  progress. 

Some  objections  were  made  in  the  Court  below  to 
the  sufficiency  of  the  statement  of  the  restrictive 
clauses  of  the  deed  of  1721,  in  the  procuratory  of  re- 
signation contained  in  the  deed  of  1728,  and  in  the 
charter  and  instrument  of  sasine  of  1767,  but  they 
were  scarcely  insisted  on  by  the  Appellant  in  the 
last  argument  at  the  bar  of  this  House,  and  they 
appear  to  me  to  be  fiilly  answered  in  the  last  col- 
lective opinion  of  the  Judges  of  the  Court  of  Session. 

I  cannot  therefore  entertain  any  doubt  as  to  the 
propriety  of  affirming  the  decision  of  the  Court  of 
Session,  and  dismissing  the  Appeal,  with  costs. 


Lord  Cramtgortk't         Lord  CRANWORTH  : 

The  Court  decided,  in  1725,  and  it  must  be  assumed 
well  decided,  that  the  act  of  Major  Skene  in  expeding 
a  charter  and  taking  infeftment  thereon  upon  the  open 
procuratories  did  not  import  a  revocation  or  alteration 
of  the  tailzie. 
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This  would  not  have  been  true  if  it  had  converted 
a  disposition  into  a  mere  obligation. 

Elizabeth  conld  not  have  been  served  heir  of  tailzie 
to  ber  &ther  if  there  was  not  a  subsisting  tailzie. 

If  the  tailzie  created  in  1721  by  Major  Skene  was 
at  his  death  a  mere  obligation,  Elizabeth  was  a  mere 
creditor,  and  not  an  heir  of  tailzie. 

Suppose  that  Major  George  Skene,  after  he  had  been 
infeft,  had  registered  the  deed  of  1721,  and  then  had 
executed  a  disposition  in  the  words  of  the  deed  of 
1728,  mutatis  mviavdis,  surely  there  would  have 
been  no  necessity  for  a  registration  of  that  deed,  and 
if  not,  then  I  do  not  see  how  his  death  makes  any 
difference,  when  his  co-heiresses  who  succeeded  him 
do  what  he,  if  living,  might  have  done. 

The  deed  of  1721  was  certainly  at  the  time  when 
it  was  executed  the  original  tailzie,  and  the  Court  of 
Session  dedded  that  it  was  not  altered  by  the  subse- 
quent charter  and  infeftment  in  1723. 

The  irritant  and  resolutive  clauses  were  inserted  in 
the  procuratory  of  resignation,  charter,  precept,  and 
instrument  of  sasine,  whereby  the  tailzie  was  feuda- 
lized in  the  person  of  Greorge  Skene,  the  son  of 
Elizabeth,  and  the  original  tailzie  was  produced  before 
the  Lords  of  Session  judicially. 

All  the  requisites  of  the  statute  have  therefore  been 
complied  with,  and  I  think  that  the  Judges  below 
have  come  to  a  correct  conclusion,  and  that  the 
Defenders  were  properly  assoilzied 


Earl  or  Firs, 

Vr  AL. 

9, 

Durr,  BT  Au 
Lard  Cramfaorth*M 


Lord  Wbnsleydale  : 

This  case,  which  is  very  important  in  a  pecuniary 
point  of  view,  has  been  subject  to  more  than  ordinary 
discussion  and  consideration.  It  was  elaborately 
ai^ed  in  the  First  Division  of  the  Court  of  Session, 
first  before  the  Lord  Ordina/ry,  Lord  Mackenzie,  then 


Lord 


r«i^Mtoi«*« 
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Opinion, 


^"t^aiT"'*'  ^^  *  reclaiming  note  l^efore  the  Lord  Presideid  and 
Dupr.*R  Au  and  the  remainder  of  the  Court,  afterwards,  on  a  remit 
from  your  Lordships,  by  all  the  Judges  of  the  whole 
Court  of  Session,  with  the  exception  of  Lord  Mac- 
kenzie, who  was  absent  from  indisposition,  and  the 
whole  of  these  Judges,  with  the  single  exception  of 
Lord  Mackenzie,  concurred  in  the  opinion  that  the 
estate  in  question  was  well  entailed,  and  all  the  Lords 
of  Session  (with  the  above  exception)  joined  in  a  most 
able,  full,  dear,  and  learned  statement  of  the  law  of  Scot- 
land on  this  subject  The  case  has  since  been  argaed 
at  much  length  and  with  much  ability  for  four  days 
at  your  Lordships'  bar,  when  every  authority  and 
argument  bearing  or  suppased  to  bear  on  the  question 
were  brought  under  your  Lordships'  notice. 

The  duty  of  a  Court  of  Appeal  is  not  to  reverse  a 
Judgment  unless  it  be  satisfied  that  it  is  clearly 
wrong.  Though  the  Appellate  Court  may  entertain  a 
doubt  on  the  question  raised,  it  is  not  enough.  The 
onus  lies  on  the  Appellant  to  show  the  Court  of 
Appeal  that  the  judgment  is  erroneous. 

I  am  clearly  of  opinion  that  this  has  not  been  done 
in  the  present  case,  in  which  the  judgment  impeached 
is  brought  before  us,  supported  by  so  extraordinary  a 
weight  of  living  authority.  After  giving  the  subject 
all  the  consideration  in  my  power,  I  must  say  that 
it  appeal's  to  me  to  be  a  right  judgment,  and  the 
doubt  raised  in  the  course  of  discussion  ought  not  to 
have  effect. 

Tlie  Appellant  contended  : — 

1st.  That  the  deed  of  24!th  October  1721,  by 
Major  George  Skene,  relating  to  the  lands  of 
Cai-raldston,  was  not  a  valid  tailzie  ;  and 
2nd.  If  it  was,  it  was  done  away  with  by 
Major  Skene  in  February  1723,  obtaining  a 
Crown    charter  of  resignation  and   taking 
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infeflment  thereon  on  the  open  procuratory 

assigned  to  Iiim. 

To  consider  this  objection  first,  it  is  enough  to  say, 

that  the  Court  on  the  31st  July  1725  decided  that 

the  completion  of  a  fee  simple  title  in  the  person  of 

Major  Skene  did  not  imply  a  revocation  of  the  deed 

of  entail.    They  held  that  the  deed  of  1721  had  not 

been  revoked  or  superseded  by  Major  Skene.     It  still 

was  to  have  effect,  and  reguhited  the  right  of  succession. 

The  first  question  then  remains,  Was  that  deed  a 

valid  tailzie? 

It  is  argued  for  the  Appellant  that  it  was  nothing 
more  in  effect  than  a  bond  or  obligation  to  entail  the 
lands  mentioned  therein,  and  no  more.  That  seems 
if)  have  been  the  impression  on  Lord  Mackenzie's  mind. 
On  the  other  hand,  the  rest  of  the  Judges,  being  all  the 
other  Judges  of  the  Court  of  Session,  were  clearly  of 
opinion  that  the  deed  of  tailzie  of  1721  was  not  a 
mere  contract  or  obligation  to  make  a  tailzie  in  future, 
but  was  an  actual  disposition  of  the  land,  and  if  it 
was  so  originally  when  made,  it  certainly  was  not 
converted  into  a  mere  obligation  or  executory  contract 
by  Major  Skene  completing  his  title  in  the  year  1723. 
The  reasons  given  by  the  Judges  in  their  unanimous 
answer  to  your  Lordships  in  the  remit  are  quite  satis- 
fiictory  to  my  mind.  The  instrument  of  1721  operates 
as  a  tailzie,  and  is  properly  recorded  as  such  in  the 
register  of  tailzies,  pursuant  to  the  Statute  1685^ 
Chapter  22. 

But  to  give  the  tailzie  full  and  complete  operation 
it  required  to  be  feudalized. 

That  could  not  be  done  by  virtue  of  the  unexecuted 
procuratory  of  resignation,  and  assignment  thereof, 
because  Major  Skene  made  use  of  it  to  complete  his 
owQ  title  in  1723,  and  it  was  thenceforth  put  an  end 
to.     Bat  the  tailzie  was  capable  of  being  feudalized 


Earl  or  Fira, 
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in  another  way,  and  the  reasoning  of  the  judges  satis- 
fies me  that  it  was  properly  feudalized,  and  the  feudal 
investiture  properly  completed,  under  the  deed  of 
1728,  after  Elizabeth  and  Jane  Skene  had  been  infeft 
in  1725,  which  deed  was  expressly  framed  for  imple- 
menting the  disposition  in  the  tailzie  in  1721,  and  in 
supplement  of  the  want  of  a  resignation  therein. 
Afterwards  George  Skene,  in  February  1757,  at 
length  completed  the  feudal  title  to  the  entailed  land 
by  infeftment. 

I  am  satisfied  that  George  Skene  thus  became 
entitled  to  the  estate  under  the  tailzie  of  1 721  as  heir 
in  tail 

But  then  it  was  insisted,  on  the  part  of  the  Puisuer, 
as  I  understand,  that  to  constitute  a  sufficient  deed  of 
tailzie,  the  instrument  should  contain  in  itself,  in 
gremio,  the  means  of  feudalizing,  which  the  tailzie  of 
1721  did  not,  after  the  open  procuratory  was  done 
away  with,  by  being  acted  upon  for  a  different  pur- 
pose, and  the  tailzie  was  therefore  to  be  considered  as 
deprived  of  all  the  means  of  making  it  efibctuaJ,  and 
thus  became  entirely  inoperative. 

It  is  certainly  more  regular  and  usual  that  the  deed 
of  tailzie  should  itself  contain  the  means  of  making 
itself  effectual  in  itself,  so  as  to  form  a  chain  in  the 
title ;  but  the  Lord  President  on  the  first  heariug  of 
the  case  gives  his  opinion  that  no  authority  is  to  be 
found  for  such  a  proposition,  and  the  united  opinion 
of  the  Judges  is  to  the  same  effect,  and  no  such  autho- 
rity is  cited  before  us  ;  and  therefore,  however  reason- 
able such  a  rule  might  be,  I  am  satisfied  this  objection 
ought  not  to  prevail. 


Lard  ckehn^d'i      Lord  Chelmsford  : 

The  question  to  be  decided  in  this  case  is  as  to  the 
validity  of  a  sale  of  certain  lands,  which  depends  upon 
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whether  they  were  under  an  entail  by  a  disposition 
dated  24th  October  1721,  registered  in  the  register  of 
tailzies. 

The  Appellants  contend  that  no  tailzie  was  created 
by  the  disposition  pf  that  date,  as  it  was  never  per- 
fected by  feudalization,  that  till  this  was  done  it 
existed  merely  as  an  obligation  to  be  enforced  against 
the  heirs  of  the  disponee,  and  that  it  was  superseded 
by  a  disposition  executed  on  the  5th  and  26th  June 
and  8th  July  1728,  and  which  having  been  feudalized 
became  the  real  and  only  entail 

The  ground  upon  which  it  is  contended  that  the  deed 
of  1721  was  not  a  complete  entail  is,  that  it  did  not  con- 
tain within  itself  the  means  of  feudalization,  having 
no  procoratory  of  resignation,  but  only  an  assignment 
of  a  procuratory  contained  in  a  disposition  of  the  lands 
from  Stewart  of  Grandtully  to  Major  Skene,  the  dis- 
poner  in  the  deed  of  1721,  and  that  Major  Skene 
having  in  1723  obtained  a  Crown  charter  of  resignation 
in&vour  of  himself  and  his  heirs  whatsoever,  and  taken 
infeflment  upon  it,  he  had  exhausted  the  assigned  pro- 
curatory of  resignation,  and  that  a  new  warrant  was 
necessary  in  order  to  effect  feudalization  by  infeflment 
as  contemplated  by  the  deed  of  1721.     On  the  death 
of  Major  Skene  in  1724  leaving  two  daughters,  Eliza- 
beth, the  eldest,  expeded  a  general  service  as  nearest 
and  lawful  heir  of  tailzie  to  her  father  under  the  deed 
of  entail  of  1721.   The  second  daughter,  Jean,  expeded 
both  a  general  and  a  special  service  to  her  father  as 
one  of  the  two  heiresses  portioner  on  the  ground  that 
Major  Skene,  by  expeding  the  Crown  charter  in  1723, 
revoked  the  deed  of  entail   of  1721.      This  dispute 
between  the  daughters  led  to  the  case  of  Skene  v. 
Skene  (a),  in  which  it  was  decided  that  the  act  of  Major 
Skene  in  expeding  a  charter,  and  taking  infeflment 
(a)  Morr.  Diet.  11,354. 
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^"ir^IiT"'    thereon,  did  not  import  a  revocation  or  alteration  of 
the  tailzie. 

The  language  of  this  decision  is  only  consistent  with 
the  opinion  of  the  Judges  that  the  deed  of  1721  was 
an  actual  tailzie,  and  not  a  mere  obligation  to  entail, 
for  the  words  "  revocation  or  alteration  of  the  tailzie" 
are  inapplicable  to  a  mere   obligation.     There  was, 
therefore,  a  good  entail  created  and  registered,  but  it 
was  incomplete,  and  required  to  be  implemented  by 
infefbment.     The  heii'ess  was  desirous  of  making  up 
the  title  and  giving  effect  to  the  provisions  of  the 
deed  of  1721,  and  the  two  sisters,  with  the  consent 
of  their  husbands,  entered  into  a  submi&sion  to  two 
advocates  to  determine  the  proper  mode  of  completiDg 
the  entail.   That  this  was  the  object  of  the  reference,  and 
not  to  settle  any  dispute  between  a  fee  simple  title 
and  a  tailzied  title,  appears  to  me  to  be  shown  by  the 
recital  in  the  deed  of  disposition  of  1728,  which  states 
that  the  decreet  arbitral  proceeding  upon  a  submission, 
decerned  and  ordained  Elizabeth  and  Jean  and  their 
husbands,  all  with   one    consent,    "towards    imple- 
menting and  completing  the   disposition    and  taillie 
granted  by  the  said  Major  Skene,"  to  gnint,  &a  a 
disposition  of  the  lands  in  question. 

The  deed  itself  shows  throughout  tliat  the  daughters 
did  not  intend  by  it  any  new  or  original  disposition, 
but  that  it  was  executed  "  towards  implementing  and 
completing  the  disposition  and  taillie  of  17S1,  and  in 
supplement  of  a  want  of  procuratory  of  resignation 
therein,  and  in  obedience  to  the  decreet  arbitral ;"  for 
after  disponing  according  to  the  oixier  of  succession  in 
the  deed  of  1721,  it  provides  that  the  series  of  heirs 
are  to  be  subject  to  "the  express  reserva4;ions,  con- 
ditions, provisions,  restrictions,  limitations,  burdens 
powers,  faculties,  and  clauses  irritant  and  resolutivt 
specified  in  the  said  disposition  and  taillie/'  and  thai 
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tie  heirs  of  taillie  above  mentioned  shall  enjoy,  bruik,     ^^*  ^'^ 
and  possess  the  said  lands  and  tenements  by  virtne  of 
the  said  tfdUie,  and  infeftments,  rights,  and  convey- 
anoes  to  follow  thereupon,  and  by  no  other  right  or 
title  iiv^hatsoever. 

The  procoiatory  of  resignation  in  this  deed  was 

not  executed  by  Mrs.  Skene  in  her  lifetime,  but  on 

her  death  her  son  George  Skene  took  it  np  by  expeding 

a  general  service  as  heir  of  tailzie  and  provision  to  his 

mother^  and  tdtimately  in   1757  he  completed  the 

feudal  title  by  infeflment.    It  is  insisted  on  the  part 

of  the  Appellants  that  the  deed  of  1728  is  the  only 

entail,  that  this  was  what  was  feudalized  by  Qeorge 

Skene,  and  that  this  deed  not  having  been  recorded 

in  the  register  of  entail  it  was  deprived  of  all  efficacy 

by  the  statute  of  1686.    A  great  part  of  the  argument 

for  the  Appellants  is  founded  upon  the  deed  of  1721 

being  not  an  actual  entail,  but  merely  an  obligation. 

It  -vras  contended  that  the  Act  of  1686,  allowing  an 
entail  of  lands  to  be  available  against  purchasers  and 
creditoTB  only  where  the  irritant  and  resolutive  clauses 
are  inserted  in  the  procuratories  of  resignation,  shows 
that  the  deed  of  1721  not  containing  a  procuratory  is 
sot  &  tailzie  of  the  lands,  but  a  mere  obligation. 
This  point,  however,  is  disposed  of  by  the  case  of 
Skene  v.  SkcTie  (a),  already  mentioned.  The  register  of 
the  deed  of  1721  contains  all  that  is  required  to  be 
recorded  The  Act  does  not  say  that  a  procuratory  of 
resignation  must  be  contained  in  the  deed  to  render 
it  valid,  but  only  that  the  irritant  and  resolutive 
clauses  must  be  inserted  in  procuratories  of  resig- 
nation, and  no  authority  has  been  cited  to  show  that 
in  order  to  constitute  an  entail,  a  procuratory  must 
l>e  inserted  in  the  deed  creating  it.     It  is  true  that 


(a)  Morr.  Diet.  11,354. 
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until  such  an  entail  has  been  completed  by  sasine  it 
is  exposed  to  the  danger  of  being  defeated  by  a  dispo- 
Lord  c5SM/8mr#  sition  of  the  lands  to  third  persons  by  the  heir,  or  by 
an  attachment  by  his  creditors.  But  until  the  heir 
divests  himself  or  is  deprived  of  the  ]ands  the  entail 
may  be  completed^  either  voluntarily  or  by  adjudica- 
tion in  implement.  Some  stress  was  laid  in  the  argu- 
ment upon  the  circumstance  of  Elizabeth  having  been 
a  substitute  in  the  original  deed  of  1721^  and  being 
made  institute  in  the  deed  of  1728.  It  was  contended 
that  this  was  such  a  deviation  from  the  former  entail 
(the  fetters  of  that  entail  no  longer  applying  to  her) 
as  to  show  that  the  deed  of  1728  constituted  a  new 
and  original  entaiL  But  this  argument  appears  to  be 
unsound;  and  Lord  CurriehiU,  who  adverts  to  it, 
gives  instances  to  show  that  Elizabeth,  although 
advanced  in  her  position  in  the  entail^  is  still  subject 
to  its  conditions  in  her  original  character  of  heir  of 
entaiL  It  appears  to  me,  therefore,  that  the  Appel- 
lants have  failed  to  establish  any  satisfactory  ground 
of  objection  to  the  Interlocutor  appealed  from ;  that 
the  deed  of  1721  was  the  original  tailzie  duly  rois- 
tered imder  the  Act  of  1 685  ;  that  the  whole  object 
of  the  deed  of  1728  was  to  complete  the  imperfect 
title  under  the  former  deed  by  feudalization ;  and 
that  this  was  ultimately  effected  by  the  charter  which 
was  expede  by  George  Skene,  the  heir  of  Elizabeth, 
which  proceeded  upon  the  procuratory  contained  in 
the  deed  of  1728.  I  agree  therefore  that  the  Interlo- 
cutor ought  to  be  affirmed,  and  the  Appeal  dismissed 
with  costs. 

Interlocutor  affirmed,  and  Appeal  didmiased,  wWi 

Coats. 


Theodore  Martin-^Coni^ell  &  Hope. 
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THE  DUKE  OF  MONTROSE, Appellant. 

SIR  WILLIAM  DRUMMOND  STEWART, -i 
OF  GRANDTULLY,  BARONET,      .    .    ./ Kmpondiiit. 

Superior   and  Vassal — Singular   Successor. — ^Under  an 
obligation  contained  in  an  ancient  feu  contract, — Held 
hj  the  House,  (affirming  the  decision  below,)  that  the 
snperior  was  bound  to  indemnify  the  yassal,  though  a 
singular   successor,  against  augmentations  of  stipend ; 
and   this  upon  the  principle  that  the  superior's  obligation 
was  an  essential  inherent  element  in  the  feudal  relation, 
and  that  hj  reason  of  its  running  with  the  land  it  re- 
quired no  special  assignation. 
Per     the   Liord  Chancellor:    As    the  feudal    relation  of 
soperior  and  vassal  exists  between  the  parties,  there  is 
conBequently  a  right  in  the  vassal  to  enforce  against  the 
superior  every  obligation  which  by  the  feu  contract  was 
Intended  to  accompany  the  estate  of  the  vassal. 
Per  the  Ix>rd  Chancellor :  The  superior  binds  himself,  his 
heirs  and  successors  in  the  superiority,  to  the  vassal,  his 
heirs  and  successors  in  the  feu. 
Per   the   Lord  Chancellor :  The  obligation  is  part  of  the 
feudal  contract,  and  is  transmitted  along  with  that  con- 
tract* 
The  cases  of  Maitland  v.  Home  and  Marquis  of  BreadaU 
bane  v.  Sinclair  commented  on. 

By  fen  contract,  dated  Ist  February  1705,  James, 

then  Marquis  of  Montrose,  in  consideration  of  38,372?. 

Scots^  fened  out  to  David  Qrahame  in  life-rent,  and 

to  James  Grahame,  his  eldest  son,  and  his  heirs  male, 

axtd  a  certain  series  of  heirs  therein  named  in  fee,  the 

lands    and  estate   of  Braco  in  Perthshire,  and   the 

^einds   thereof;  with  respect  to  which  teinds  there 

^vras  incorporated  in  the  feu  contract  a  peculiar  stipula- 

tioiiy  couched  in  the  following  terms : — 

And  fdrther,  in  regard  the  said  David  Grahame  has  payed  als 
a  psyoe  lor  the  suds  teinds,  parsonage  and  vicarage,  as  fw 
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the  Btock  of  the  said  lands.  Therefore  the  said  James  M^aes 
of  Montrose  binds  and  oblidges  him^  his  heirs  ajid  auccessofs, 
to  warrant  the  said  teinds  to  be  free,  safe^  and  sure  to  tbe  said 
David  Graham,  his  heirs  and  successors,  &om  all  minbkrs' 
stipends,  future  augmentations,  annuitiesj  and  other  burdens 
imposed  or  to  be  imposed  upon  the  saids  teinds,  except  alleiurik 
the  ministers'  stipends  and  schoohnasters'  fees  afterment^,  pr& 
sentlj  payable  fiirth  of  the  saids  teinds,  viz. :— [Here  foUois'S  m 
enumeration  of  the  burdens  and  demands  to  which  the  teindj 
were  then  subject.]  For  which  cause,  and  on  the  other  pairt,  the 
said  David  Graham  binds  and  oblidges  him,  his  heirs  Mid 
successors,  to  content  and  pay  to  the  said  James  Marqais  of 
Montrose,  his  heirs  and  successors,  the  feu-dutj  of  two  hunditd 
merks  jearlie,  at  the  terme  of  Whif^,  with  the  sum  of  fourty 
merks  of  liquidate  exps,  in  name  of  penalty,  for  each  year's  f&iilte ; 
and  also  to  perform,  observe,  and  fulfill  to  the  said  noble  MarqtifS 
and  his  foresaids  the  haill  other  conditions  and  prestations  con- 
tained in  the  feu  reddendo. 

In  pursuance  of  this  feu  contract  David  Grabanje 
and  James  Grahame  were  duly  infeft  for  their  respective 
rights  of  life-rent  and  fee  in  both  the  lands  and  tbe 
teinds  of  Braco,  the  instrument  of  seizin  stating  tbjit 
the  infefbment  was  '^  after  the  form  and  tenor  of  tbe 
feu  contract  and  precept  of  seizin  therein  coatamed 
in  all  points." 

The  progress  of  title  to  the  lands  and  teinds  of 
Braco  is  fully  set  out  in  the  Second  Series  of  the 
Court  of  Session  cases  (a).  It  is  alao  recited  by  the 
Lord  Ordmary  in  the  note  to  his  Interlocutor  quoted 
below  (6). 

The  object  of  the  summons  was  to  have  it  found 
and  declared  that  his  Grace  the  Duke  of  Montrose, 
and  his  heirs,  executors,  and  successors,  were  bound  to 
warrant  the  teiuds  of  Braco  "  to  be  safe  and  sure  by 
"  the  feu  contract  above  mentioned  to  Sir  William 
'^  Drummond  Stewart,  his  heirs  and  assignees,  against 
"  all  ministers'  stipends,  future  augmentations,  annui- 
"  ties,  and  other  burdens  imposed  or  to  be  imposed 
"  on  the  said  teinds  after  the  date  of  tbe  above  feu 


(a)  Vol.  22,  p.  755. 


(b)  Set  infra,  p,m\. 
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"  contract,  except  such  as  were  payable  at  the  date 
"  thereof,  as  therein  specially  set  forth." 

The  defence  put  in  on  the  part  of  his  Grace  insisted 
that  the  obligation  in  the  feu  contract  was  a  personal 
and  collateral  obligation,  which  did  not  run  with  the 
land,  and  which  had  not  been  transmitted  by  special 
assignation,  so  as  to  sustain  an  action  of  relief  by  a 
singular  successor. 

The  Lord  Ordvaary  (a)  on  the  12th  November 
1857  pronounced  the  following  Interlocutor : — 

finds  that  the  obligation  of  relief  against  future  augmentations 
of  stipend  in  the  feu  contract  has  not  been  dulj  transmitted  to 
the  Pursuer.  Therefore  sustains  the  objection  to  the  Pursuer's 
tide,  dismisses  the  action,  and  decerns.  Finds  the  Pursuer  liable 
in  expenses,  &c. 

To  this  Interlocutor  his  Lordship  annexed  the  fol* 
lowing  learned  note : — 

The  obligation  of  relief  in  the  feu  contract  of  1705  is  dear  and 
imequiyocal  in  its  import.  By  that  deed  the  Marquis  of  Montrose 
ooDTcjed  the  lands  of  Braco,  and  others,  with  the  teinds,  to  David 
Graham,  derk  of  the  bills,  in  life-rent,  and  James  Graham,  his 
eldest  son,  in  fee,  and  became  bound  "  to  warrant  the  said  teinds 
'^  to  be  firee,  safe,  and  sure  to  the  said  Mr.  David  Graham,  and  his 
"  said  son,  and  his  foresaids,  ^m  all  ministers'  stipends,  future 
''  aogmenttttioxis^  annuities,  and  other  burdens  imposed  or  to  be 
**  imposed  upon  the  said  teinds,  except  allenarly  the  ministers' 
"  stipends  and  schoolmasters'  fees  after  mentioned,  presently  pay- 
"  able  furth  of  the  said  teinds."  Thus  the  superior  undertook  an 
express  obligation  to  relieve  the  disponees  of  aU  future  augmen- 
tations of  stipend  which  might  be  imposed  after  the  date  of  the 
gnni. 

If  any  question  had  ansen  regarding  augmentations  of  stipend 
vith  the  original  parties  to  the  feu  contract,  there  can  be  no  doubt 
this  obligation  would  have  been  effectual.  But  assmning  the 
obligation  to  be  well  constituted  in  the  first  instance,  the  point 
now  raised  is  whether  it  has  been  duly  transferred  to  the  Pur- 
suers under  the  titles  whereby  they  have  acquired  right  to  the 
lands  and  teinds. 

By  the  original  feu  contract  and  sasine  thereon,  in  1705,  James 
Graham,  as  fiar^  acquired  full  right  to  the  lands  and  teinds^  and 

(a)  Lord  Mackenzie. 
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WM  aUo  vested  with  the  obligation  of  relief  against  fdtaie  log- 
mentations.  James  Graham  having  contracted  debts,  three  of 
SiEW.D.»rBwAKT.  his  creditors  led  separate  abjudications  against  him  of  the  lands  and 
teinds  of  Braco,  in  1719  and  1720.  To  these  three  actJudicationB, 
Mungo  Graham  of  Gorthy  acquired  right  by  dispositions  and 
assignations  from  the  creditors,  upon  which  he  obtained  a  charter 
of  abjudication  from  the  superior,  and  it  is  said  was  infeft  thereoD 
in  1745,  though  the  sasine  has  not  been  produced. 

In  1748  Mungo  Graham  conveyed  the  lands  and  teinds  of 
Braco  to  Colonel  afterwards  General  David  Graham,  who  was  the 
eldest  lawful  son  of  the  deceased  James  Graham,  the  fiar  in  the 
original  feu  contract  of  1705.  In  virtue  of  this  conveyance 
General  David  Graham  obtdned  a  charter  of  resignation  from 
the  superior,  under  which  he  was  infeft  in  1765.  Besides  thia 
title,  foimded  on  the  abjudications.  General  David  Grraham,  as 
heir  to  his  father  James  Graham,  obtained  from  the  superior  a 
precept  of  clare  constat,  upon  which  he  was  infeft  in  the  lands  and 
teinds  of  Braco  in  1797^ 

So  standing  the  titles.  General  Graham's  testamentary  tmstees 
sold  the  lands  and  teinds  of  Braco  to  James  Masterton,  with 
entry  at  Martinmas  1800,  and  he  was  assigned  into  the  unexecated 
precept  in  the  trust  settlement.  The  assignation  to  the  writs  in 
the  disposition  to  Masterton  was  thus  expressed : — '*  And  in  order 
**  that  the  said  James  Masterton  and  his  foresaids  may  obtain 
**  themselves  infeft  and  seised  in  the  said  lands  and  othen 
"  above  disponed,  with  the  pertinents,  we  hereby  make,  eoo- 
^'  stitute,  and  ordain  him  and  his  foresaids  our  oessioners  and 
*'  assignees,  not  only  in  and  to  the  whole  writings,  rights, 
*'  titles,  and  securities,  old  as  well  as  new,  of  and  oonceming 
"  the  said  subjects,  made,  granted,  and  conceived  in  favour 
**  of  us,  or  the  said  David  Graham,  his  authors  and  pre- 
*'  decessors,  and  particularly,  without  prejudice  to  the  generality 
''  foresaid,  in  and  to  the  said  trust  disposition  by  the  said  David 
''  Graham  in  f&vour  of  us  and  certain  other  trustees  therein  named. 
**  with  the  procuratory  of  resignation  and  precept  of  sasine,  so 
''  far  as  relates  to  the  subjects  hereby  disponed,  and  whole  other 
"  clauses  therein  contained,  that  in  virtue  thereof,  and  of  the 
"  procuratory  of  resignation  or  precept  of  sasine  therein  con- 
'*  tained,  and  hitherto  unexecuted,  the  said  James  Masterton 
**  and  his  foresuds  may  be  infeft  and  seised  in  the  subjects  above 
"  disponed." 

There  is  an  obligation  by  the  sellers  to  relieve  Masterton  of 
ministers'  stipend  and  other  public  burdens  prior  to  his  entry  at 
Martinmas  1800,  the  purchaser  being  taken  bound  to  bear  these 
burdens  in  all  time  thereafter. 

In  1843  the  lands  and  teinds  came  by  progress  to  Uie  late 
George  Dnmunond  Stewart,  and  \iltimately  though  a  variety  of 
singular  successors  to  the  Pursuers  of  this  action. 
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None  of  the  duurten  or  precepts  granted  by  the  superior  afl»r 
the  date  of  the  feu  contract  in  1705  made  any  reference  to  the 
obligfttion  to  relieve  the  vasssd  of  augmentations  of  stipend. 
What  is  still  more  important,  none  of  the  conveyances  in  the 
nnmerous  transmissions  of  the  property  to  singular  successors 
made  any  spedfic  mention  of  this  obligation  of  relief;  and  when 
the  lands  were  sold,  the  purchaser  was  taken  bound  to  pay  the 
minister's  stipend  and  other  public  burdens  from  the  date  of  his 
entiy,  without  reference  to  any  claim  of  relief  against  the  superior. 
The  fint  augmentation  of  stipend  after  the  date  of  the  grant 
was  allocated  upon  the  teinds  of  Braco  in  1729.    Subsequent 
aogmentations  of  stipend  were  awarded  in  1792, 1806, 1826,  and 
Id46.    It  does  not  appear  whether  the  augmented  stipends  from 
1/29  to  1800  were  paid  by  the  proprietors  of  the  lends  without 
seeking  relief  from  the  superior,  though  this  is  averred  by  the  De- 
fender, and  said  to  be  not  known  to  the  Pursuers.    On  the  other 
hand,  it  is  admitted  that  from  the  date  of  Masterton's  entry  in 
1800  to  1845,  the  DefSender  and  his  father  paid  the  augmented 
stipends  either  to  the  proprietors  of  Braco  or  directly  to  the 
minister  of  the  parish ;  but  it  is  sfdd  this  was  done  by  them  ''in 
**  ignorance  of  their  legal  rights,  and  without  inquiiy  as  to  the 
"  tiUe  of  the  proprietors  of  Braco  to  demand  payment.''    The 
Pnrsaers  in  this  action  seek  relief  from  the  augmentations  since 
1845,  under  the  obligation  contained  in  the  original  feu  contract. 
According  to  the  judgments  of  the  House  of  Lords  in  the  cases 
of  Maithmd  v.  Hone,  21st  February  1842,  and  Sinclair  v.  The 
Marquis  of  Breadalbaney  14th   August  1846,  an  obligation  of 
relief  against  augmentations  of  stipend  Is  not  of  the  nature  of 
wBirandice  in  the  proper  sense  of  the  term,  but  a  personal  obli- 
gation of  relief  which  does  not  necessarily  follow  the  title  of  the 
lands  and  teinds,  or  pass  as  a  pertinent  thereof,  but  must  be 
transmitted  by  express  title  of  assignation  or  otherwise.    When 
the  case  of  Home  was  before  the  Court,  Lord  MoncreilF,  with 
some  hesitation,  indicated  an  opinion  that  an  obligation  of  this 
nature,  though  not  passing  simply  with  the  lands  and  teinds, 
m}f(hi  be  distinguished  from  such  a  right  as  a  tack  of  teinds,  to 
which  the  case  of  Graham  v.  Don  related  to  the  effect  of  holding 
it  to  pass  as  a  title  deed  by  a  general  clause  of  assignation  of  the 
writs  and  evidents.    Lord  Cottenham,  however,  rejected  that 
distinction,  and  adopted  the  decision  of  Oraham  v.  Don,  as  showing 
that,  even  with  a  very  broad  clause  of  assignation  to  writs  and 
evidents,  such  an  obligation  does  not  pass  by  the  title  to  the  lands. 
And  the  question  was  put  by  his  Lordship, — "  If  it  requires  & 
"  particular  assignation,  what  evidence  have  we  of  any  such 
"*  assignation?"    From  this  it  may  be  inferred  that  a  general 
assignation  to  writs  and  evidents  was  not  considered  the  proper 
form  for  transmitting  such  a  right.    Accordingly,  in  the  case  of 
Sinclair  v.  The  Marquis  of  Breadalbane,  Lord  Moncrieff  concurred 
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with  Lord  Wood  as  to  the  true  import  of  the  judgment  of  the 
House  of  Lords  in  the  case  of  Home,  and  expressed  a  decided 
opinion  (6  D.,  p.  d93)  that  an  obligation  for  relief  of  augmen- 
tations was  a  right  which  required  *'  to  be  taken  up  and  tnns- 
**  mitted  as  among  heirs  by  general  service  or  express  asagnatuM, 
**  and  which  cannot  pass  to  singular  successors  without  tuck 
"  express  assignation,"  This  view  was  confirmed  hj  Lord  Camp- 
bell, who  observed  (5  BeU's  App.  37)  in  the  case  of  MaitkmdY. 
Home, — ''This  House  held  that  an  obligation  by  a  disponer  of 
'*  lands  to  relieve  the  disponee  of  all  fixture  augmentatioDS  of 
"  stipend  does  not,  without  a  special  assignation,  pass  to  singular 
'*  successors.  Here  no  such  special  assignation  is  alleged  or 
''  proved.  That  decision  has  been  complained  of,  but  it  is  binding 
''  on  this  House  as  well  as  on  the  Courts  below." 

In  Spottiswoode  v.  Seymer,  2nd  March  1853,  the  Lord  President 
said — ''  It  appears  to  me  that  these  two  decisions  in  the  House 
''  of  Lords  establish  that  there  must  be  some  direct  express  trau- 
"  mission  of  the  right  to  the  party  who  founds  upon  it.  Lord 
''  Moncreiff  says  it  may  be  transmitted  by  service  or  by  assig- 
**  nation."  Lord  Fullerton  in  the  same  case  remarked:—*'! 
''  see  no  objection  to  an  obligation  of  this  kind,  peculiar  as  it  is, 
''  bdng  carried  by  express  assignation,  and  that  was  the  ez- 
''  pressed  opinion  of  Lord  Cottenham  in  the  case  of  MaUland  ?. 
''  Home,  1  may  also  add,  that  I  see  no  extrinsic  oljjection  to 
''  such  a  personal  obligation,  partaking,  as  it  does,  of  many 
*'  elements  of  a  real  character,  being  taken  up  by  service,"  These 
opinions,  it  is  thought,  afford  no  countenance  to  the  notion 
that  a  general  assignation  of  writs  and  evidents  in  a  dispos- 
tion  of  the  lands  and  teinds  would  be  the  proper  form  of  trans- 
mitting such  a  right ;  and  it  seems  impossible  to  reconcile  that 
doctrine  with  the  established  principle  that  an  assignation  to 
writs  does  not  operate  as  a  conveyance  of  rights,  and  can  only 
be  used  to  support  what  ia  actually  conveyed,  according  to  the 
decision  in  Graham  v.  Don,  15th  December  1814,  and  HamilUm 
y,  Montgomerie,  28th  January  1834. — See  also  Lord  Ivory's 
opinion  in  the  case  of  Trinity  Hospital,  18th  June  1851. 

In  support  of  his  case  the  Pursuer  mainly  relies  on  the  de- 
cision in  Lennox  v.  Hamilton,  14th  July  1843,  5  D.,  1357.  These 
it  was  assumed  that  all  the  conveyances  contained  an  assigna- 
tion to  the  writs  and  evidents  of  the  lands  and  teinds,  ''  with 
"  the  whole  clauses  of  warrandice  and  other  clauses  therem 
*'  contained : "  and  it  seems  to  have  been  Hie  opinion  of  tiie 
Judges  that  the  assignation  was  in  terms  sufficiently  broad  to 
constitute  a  special  assignation  to  the  obligation  of  relief. 
Though  that  case  related  to  a  clause  of  a  somewhat  specol 
nature.  Lord  Moncreiff  thought  it  proceeded  on  £sr  too  namnr 
a  oonstniction  of  the  judgment  of  the  House  of  Lords  in  the 
case  of  Home  (6  D,,  393),  and  the  authoiify  of  the  decision 
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•ppein  to  be  materiallj  Bhaken  by  the  opinions  expressed  by 
the  House  of  Lords  in  the  case  of  Sinclair,  as  well  as  by  the 
Judges  of  this  Court  in  subsequent  cases. 

Besides,  in  the  present  case,  the  Pursuer  is  not  in  a  position  to 
focmd  on  an  unbroken  series  of  conveyances,  all  containing  an 
assignation  to  the  writs  and  evidents  of  the  lands  and  teinds, 
"  with  the  whole  clauses  of  warrandice,  and  other  clauses  therein 
"  oontained."  No  doubt  such  an  assignation  occurs  in  several 
tnmmiBBions  of  the  property,  but  there  are  other  important  links 
in  the  progrese  where  it  is  wholly  awanting. 

General  David  Graham,  the  eldest    son  of  James  Graham, 
the  fiar  in   the  original  feu  contract,  it  has  been  explained, 
mide  up  two  titles  to  the  lands  and  teinds  of  Braco.    1st,  as 
heir  to  his  fiither,  he  obtained  a  precept  of  clare  constat  j  and, 
2ad,  as  a  singular  successor,  he  acquired  right  by  progress  to 
the  three  abjudications  which  were   led   against   his   father's 
estate  by  creditors.    In  this  discussion,  the  first  of  these  titles 
may  be  entirely  thrown  out  of  view ;  because,  according  to  the 
decision  in  SiMcUur^s  case,  the  precept  of  clare  constat  could 
tnosmit  nothing  but  the  feudal  estate  which  belonged  to  James 
Graham,  and  did  not  cany  the  obligation  of  relief.    The  second 
title  of  General  Graham  as  a  sbgular  successor  seems  equally 
defective.     The  acQudications  appear  to  have  been  led  against 
James  Graham,  as  lawfully  charged  to  enter  heir  in  special  to 
David  Graham,  his  father,  upon  the  erroneous  supposition  that 
the  lands  and  teinds  sought  to  be  adjudged  belonged  to  the 
fiither,  and  ''would  pertain  to  the  said  James  Graham,  now  of 
"  Braco,  his  son,  if  he  were  entered  heir  in  special  to  him," 
irhereas  David  Graham  was  a  mere  life-renter,  whose  right  ceased 
witii  hia  life,  while  James  Graham  stood  as  the  absolute  fiar 
mider  the  investiture.    Whether  these  adjudications  were  pro- 
perly deduced,  so  as  to  attach  the  lands  and  teinds  of  Braco,  may 
admit  of  question;  but  even  in  the  most  favourable  view,  it  is 
thought  they  could  carry  nothing  more  than   the  lands  and 
temds  expressly  adjudged,  and  the  writs  and  evidents,  so  far 
as  necessary  to  support  the  title  to  the  subjects  so  adjudged. 
Thai  Mungo  Graham  of  Gorthy  obtained  from  the  creditors 
separate  dispositions  and  assignations,  under  which  they  con- 
veyed to  him  the  lands  and  teinds  of  Braco,  as  adjudged,  with 
the  debts  and  decrees  of  abjudication,  but  nothing  more.    These 
dispositioiis  do  not  even  contain  a  general  assignation  to  writs 
and  evidents  according  to  the  style  commonly  used  in  a  convey- 
ance to  a  purchaser,  the  assignation  of  writs  and  evidents  being 
limited  to  the  decrees  of  adjudication  and  grounds  and  war- 
rants theieof,  so  that  the  obligation  of  relief  against  augmen- 
tations was  never  validly  transmitted  to  Mungo  Graham,  who 
granted  the  disposition  to  General  David  Graham  in  1748.    If 
this  Tiew  be  conect»  it  is  unnecessary  to  consider  the  subsequent 


Duke  op 
montross 

9, 
SlKW.D.9nEWAAT. 


506 


GASES  IN   THE  HOUSE   OF   LORDS. 


DUKB  OP 
MONTEOSE 


SiiW,D.Stbwart. 


transmissions.  For  although  Mungo  Graham,  in  his  disposition 
to  General  David  Grraham,  assigned  the  writs  and  evidents  and 
all  clauses  of  warrandice  and  other  clauses  therein  contained,  he 
could  not  convey  to  another  a  right  which  he  had  never  acquired. 

As  to  the  subsequent  titles  it  may  be  observed,  that  when 
General  Graham's  trustees  sold  the  lands  and  teinds  of  Braco 
to  Mr.  Masterton  in  1800,  they  granted  a  disposition  to  him  with 
an  assignation  to  writs  and  evidents ;  but  the  clause  was  qualified 
in  such  a  manner  as  to  show  that  it  was  intended  only  to  enable 
the  disponees  to  complete  their  title  "  to  the  lands  and  others 
"  above  disponed." 

Moreover,  the  disposition  and  deed  of  entail  by  George  Drum- 
mond  in  1B47>  which  is  also  an  essential  link  in  the  progress, 
does  not  contain  an  assignation  ''  to  the  writs  and  evidents  acd 
''  all  obligations  of  warrandice  and  other  clauses  therein  oon- 
'*  tained."  For  after  conveying  the  lands  and  teinds,  the  deed 
merely  assigns  all  and  sundry  contracts,  dispositions,  and  other 
writs  and  evidents  ''of  and  concerning  the  lands  and  other 
*'  heritages  before  disponed."  On  comparing  the  cases,  it  will 
be  found  that  this  clause,  though  hardly  so  broad,  bears  a  striking 
resemblance  to  the  clause  which  occurred  in  Grakam  v.  Dos, 
where  it  was  found  that  the  assignation  to  the  writs  did  not  cany 
a  tack  of  teinds,  and  could  only  be  used  to  support  the  righti 
actually  conveyed. 

On  these  grounds  the  Lord  Ordinary  thinks  the  Pursuer  has 
failed  to  connect  himself  with  the  obligation  of  relief  in  the  feu 
contract,  and  consequently  has  no  title  to  insist  in  the  daim  made 
by  him  in  this  action. 

Against  this  Interlocutor  Sir  William  Drummoud 
Stewart  reclaimed  to  the  Inner  House,  First  Division, 
who  ordered  printed  cases,  and  appointed  them  to  be 
laid  before  the  whole  Court  for  their  written  opinions 
"  on  the  question  whether  the  Lord  Ordinary  6 
**  Interlocutor  should  be  adhered  to." 

On  the  15fch  February  1860,  the  First  Division 
having  obtained  the  opinions  of  the  Judges  of  the 
Second  Division  and  of  the  Lords  Ordinary,  they,  in 
conformity  with  the  sentiment  of  tlie  majority,  decided 
as  follows : — 

Recal  the  Interlocutor  submitted  to  review:  Find  that  the 
Defender  (the  Duke  of  Montrose),  as  superior  of  the  lands  and 
teinds  libelled  is  liable  under  the  obligation  Hbelled  to  firee  and 
relieve  the  Pursuer  as  vassal  in  the  lands  libelled  of  all  stipend 
and  augmentations  of  stipend  imposed  or  to  be  imposed  on  the 
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teinds  of  the  land  libelled  subsequent  to  the  date  of  the  feu 
contact:  Repel  the  defences,  and  so  far  decern:  Find  the 
Defender  liable  in  expenses,  &c. 

The  Duke  appealed  to  the  House  of  Lords;  Mr. 
RoU  and  Mr.  Clarke  appearing  for  his  Grace. 

The  SoUcttor-Oeneral  (a),  Mr.  Jfoir,  and  Mr.  Mure 
were  of  Counsel  for  the  Ee^pondent. 

After  an  argument  on  both  sides  distinguished  by 
extraordinaiy  research  and  erudition,  the  Law  Peers 
delivered  the  following  opinions,  which  embrace  a  full 
consideration  of  all  that  was  deemed  material 
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The  Lord  Chancellor  (6) : 

The  Appellant  is  the  superior  in'  a  feu  contract 
under  which  the  Respondent  is  the  vassal 

The  question  raised  is,  whether  the  Respondent  is 
entitled  to  the  benefit  of  an  obligation  of  relief  against 
augmentation  of  stipends  contained  in  the  original  feu 
contract. 

The  Appellant  is  not  only  superior,  but  also  the 
representative  of  the  superior  who  granted  the  original 
obligation,  and  it  is  admitted  in  the  cause  that  the 
Appellant  is  liable  if  the  Respondent  be  in  right  of 
the  obligation,  and  the  sole  question,  therefore,  is, 
whether  the  obligation  accompanies  the  feu  on  its 
transmission  from  vassal  to  vassal,  without  the  neces- 
sity of  obtaining  a  special  assignation  from  the  repre- 
sentatives of  the  original  grantee. 

As  the  feudal  relation  of  superior  and  vassal  still 
exists  between  the  Appellant  and  Respondent,  there 
is  privity  of  estate  between  tliem,  and  consequently  a 
right  in  the  vassal  to  enforce  against  the  superior 
every  obligation  which  by  the  terms  of  the  feu  con- 
tract entered  into  the  relation  as  thereby  constituted, 
and  which  fit)m  its  nature  was  intended  to  accompany 
the  estate  of  the  vassal 
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simw.D.STBWAET.  in  which  it  is  expressed  are  material,  is  plainly  in- 

Lard  ch^uor*M  tended  to  enure  for  the  benefit  of  all  persons  entitled 

under  the  feu  contract,  that  is,   of  all   succeeding 

vassals. 

The  superior  binds  himself,  his  heirs  and  successors 
in  the  superiority,  to  the  vafisal,  his  heirs  and  succes- 
sors in  the  feu. 

And  the  nature  of  the  obligation  is  such  as  was 
plainly  intended  to  accompany  and  follow  the  feu  in 
its  transmissions,  for  it  is  an  engagement  which  none 
but  the  actual  vassal  can  claim  the  benefit  o^  when- 
ever the  event  occurs  which  gives  rise  to  a  demand 
against  the  superior  under  the  obligation. 

The  obligation  of  the  superior  is  for  himself,  his 
heirs  and  successors,  that  the  teinds,  parsonage,  and 
vicarage,  disponed  by  him  to  the  vassal,  his  heirs  and 
successors,  shall  be  fi'ee  from  all  ministers^  stipends, 
future  augmentations,  annuities,  and  other  burdens 
to  be  imposed  upon  the  said  teinds,  except  only  such 
as  were  then  subsisting  and  presently  payable. 

The  proposition  of  the  Appellant  is,  that  this 
engagement  is  personal  to  the  grantee,  and  stops, 
unless  specially  assigned,  with  him  and  his  represen- 
tatives :  but  where  the  original  grantee  or  any  suc- 
ceeding vassal  has  disponed  the  feu,  he  ceases  at  once 
to  have  any  interest  in  the  obligation  of  the  superior. 
What  then  becomes  of  the  obligation  ?  Does  it  remain 
with  the  grantee  or  his  representatives,  who  have  no 
longer  any  interest  in  it  or  right  to  enforce  it^  or  does 
it,  in  conformity  with  the  terms  of  the  obligation  and 
the  spirit  and  intent  of  the  contract,  accompany  the 
feu  into  the  liands  of  the  succeeding  vassal  ? 

The  obligation  relates  directly  to  the  subject  of  the 
feu  contract,  and  to  the  enjoyment  of  it  by  the  vassal, 
and  it  is  therefore,  from  the  very  nature  of  the  en- 
gagementj  an  integral  part  of  the  contract,  in  oosisi- 
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deration  and  retiim  for  which,  as  part  of  the  superior's 
grant  and  engagement,  the  feu  duties  and  other  pres- 
tations are  rendered  by  the  vassal. 

It  is  no  answer  to  say  that  the  liability  of  the 
superior  under  such  an  obligation  may  exceed  the 
whole  value  of  the  feu  duties.  This  may  show  that 
the  contract  of  the  superior  was  originally  improvi- 
dent, but  does  not  affect  the  legal  construction  or 
validity  of  the  obligation. 

In  principle,  therefore,  it  appears  to  me  to  be  dear 
that  tiie  obligation  in  question  is  part  of  the  feudal 
contract,  and  is  transmitted  along  with  that  contract. 
But  little  difficulty  could  have  been  felt  on  this 
point  if  it  had  not  been  supposed  in  the  Court  below 
that  the  decisions  of  this  House  in  the  cases  of 
Maitland  v.  Home  (a)  and  Breaddtbcme  v.  Sindmr  (6), 
and  the  judgment  of  the  late  Lord  Cottenham,  were 
io  favour  of  the  Appellant. 

In  my  opinion  those  cases  have  no  application  to 
the  present,  for  in  them  there  was  no  privity  of 
estate  between  the  contending  parties,  who  did  not 
stand  in  the  mutual  relation  of  superior  and  vassaL 

I  must  therefore  move  your  Lordships  that  the 
decision  in  the  Court  below  be  affirmed. 


DoKi  or 

MoifT&OtK 

9. 

8nW.DJ»rBWArr. 
Lord  Ckaneeilor'i 


Lord  CsANWOBTH : 

The  object  of  this  suit  was  to  make  the  Appellant 
liable  to  the  Bespondent  in  respect  of  certain  augmen- 
tations of  ministers'  stipends,  which  have  been  duly 
made,  whereby  the  teinds  of  Braco  have  been  heavily 
charged  beyond  the  charges  which  subsisted  at  the 
date  of  the  feu  contract  of  1705. 

It  is  dear  on  aU  the  authorities  that  the  benefit  of 
the  obligation  entered  into  by  the  Marquis  of  Mon- 
trose in.  1705,  whereby  he  bound  himself  and  his 
heirs  to  warrant  the  teinds  free  from  all  future  aug- 
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Mo^mS^  mentations,  has  not  been  duly  assigned  to  the 
Sfaw.D!»nwAn.  B>espondent,  so  as  to  enable  him  to  sustain  an  action 
Lord  c^^ortvt  for  relief  against  the  Appellant  as  the  personal  repre- 
sentative of  the  Marquis.  But  the  question  is, 
whether  as  superior  the  Duke  is  not  liable  without 
any  special  assignation  of  writs.  The  Lord  Ordvaary 
held  that  he  is  not.  And  the  question  having  beeo 
argued  before  all  the  Judges,  six  of  them,  including 
the  Lord  Ordinary,  adhered  to  his  opinion,  and  were 
for  affirming  his  Interlocutor,  and  seven  were  opposed 
to  it ;  so  that  there  were  seven  in  favour  of  the  lia- 
bility of  the  Appellant,  and  six  against  it.  The 
result  was  that  the  Appellant  was  declared  to  be 
liabla  He  has  appealed  to  your  Lordships,  and  this 
House  has  now  to  decide  in  this  closely  balanced 
atate  of  the  authorities. 

The  Lord  Ordvaa/ry  and  the  Judges  who  concurred 
with  him  came  to  a  decision  adverse  to  the  Pursuer, 
who  is  now  the  Bespondent,  on  the  ground  that  the 
obligation  in  question,  though  entered  into  in  the 
original  feu  contract  by  the  superior  with  the  person 
who  was  thereby  constituted  his  vassal,  was  not  a 
condition  of  the  feu  right  inseparable  from  the  feudal 
relation  of  superior  and  vassal,  but  a  mere  collateral 
engagement  entered  into  by  the  superior  with  his 
vassal  when  he  created  the  feu  right,  binding  only  him 
and  his  personal  representatives. 

The  seven  Judges  who  formed  the  majority  were  of 
opinion  that  the  obligation  in  question  was  validly 
made  a  part  of  the  feu  contract,  so  that  every  suc- 
ceeding vassal  had  a  right  to  claim  the  benefit  of  it 
against  the  superior  for  the  time  being,  in  the  same 
way  as  every  successive  superior  has  a  right  to  insist 
against  every  succeeding  vassal  on  the  payment  of  the 
feu  duty. 

Which  of  these  views  was  right?  My  impression 
was  that  the  Lord  Ordinary  was  right.      Certain 
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definite  duties  attach  to  the  superior,  whoever  he  may       ^J^^i 
be,  arising,  not  from  special  contract,  but  from  the  saiw.D^wArr 
nature  of  the  feudal  relation.     The  superior,  as  is  Lord  (>^ortk*t 

,  opimUm, 

pointed  out  by  the  Lord  President  (a),  is  bound  to  infeft 
and  to  enter  the  vassal,  and  to  renew  the  right  of 
every  successive  vassal  according  to  his  right,  whether 
daiming  by  descent  or  as  a  singular  successor.     On 
the  other  hand,  certain  well-known  obligations  attach 
without  being  expressly  mentioned,  on  the  vassal  ; 
and,  on  the  prindple  '^  cujus  est  dare  ej  us  est  disponere,'' 
the  person  feuing  his  land  may  stipulate  for  special 
payments,  prestations,  and  duties  to  be  rendered  and 
performed  by  the  vassal,  as  the  condition  of  his  hold- 
ing the  dominium  utile  of  the  land.      But  I  have 
discovered  no  authority  for  saying  that  he  can  annex 
to  the  dcynwui/iim  directum  which  he  retains  an  onerous 
obligation,  such  as  that  now  under  consideration,  so 
as  to  make  it  attach  on  the  superiority.    Before  feuing 
the  lands  the  owner  has  yl&wwm,  dominium^    He  may 
divest  himself  of  this  full  right  by  feuing  on  terms 
which  he  may  make  the  condition  on  the  performance 
of  which  the  right  of  the  fiar  shall  depend.    No  one 
who  afterwards  succeeds  to  him  in  so  much  of  his 
original  plenv/m  dominium  as  he  has  not  parted  with 
can  claim  any  interest  in  the  land,  except  the  rights 
reserved  expressly  or  impliedly  in  the  original  feu 
grant.    But  what  he  succeeds  to  must,  I  should  have 
thought,  be  the  plenum  dominium,  diminished  only 
to  the  extent  of  the  grant.    I  should  not  have  thought 
that  in  such  a  case  it  was  competent  to  the  grantor 
by  covenant  with  the  grantee  to  burden  the  interest 
whidi  he  retains  so  as  to  affect  his  singular  successors 
in  the  superiority. 

My  opinion,  thereforCj  would  have  been  in  favour 
of  this  Appeal    But  as  I  know  that  my  noble  friend 

(o)  22  Sec.  Ser.  788. 
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near  me  concurs  with  the  Lord  ChomceUorj  I  shall  not 
sirw.d.^waet.  trouble  your  Lordships  with  any  further  observations. 

The  case  is  one  of  great  nicety,  and  though  I  have 
shortly  stated  the  grounds  on  which  I  thought  the 
minority  of  the  Judges  below  were  right,  I  readily 
defer  to  the  opinions  of  the  majority,  and  of  my  noble 
friends  who  heard  the  case  argued  at  your  Lordships' 
bar. 

I  will  merely  add  that  the  two  cases  dted  in  argu- 
ment, and  which  were  decided  in  your  Lordships'  House, 
have  little  bearing  on  the  question.  Neither  of  them 
were  cases  between  vassal  and  superior.  Maitlaml  t. 
Home  (a)  merely  decided  that  where  a  vendor  had  en- 
tered into  a  covenant  with  a  purchaser,  similar  to  that 
now  in  question,  a  singular  successor  of  the  pnrchaBfr 
had  no  right  of  action  against  the  representative  of  the 
covenantor  unless  the  right  to  the  covenant  had  been 
specially  assigned  to  him.  In  the  other  case  of  Brmdr 
aXba/ae  v.  Si/ndair  (b)  there  was,  as  in  this  case,  a  feo 
contract ;  but  the  action  was  raised,  not  again^^t  the 
superior  for  the  time  being,  but  against  the  personal 
representative  of  the  original  grantor  who  had  enteiied 
into  the  obligation.  The  benefit  of  the  obligation  had 
not  been  duly  transmitted,  and  the  principle  establi^eJ 
in  the  preceding  case  therefore  prevailed 

These  cases  are  clearly  inapplicable  to  that  now 
before  the  House. 


Lard  Ckebntfifrd*t        Lord  CHELMSFORD  : 

This  is  a  case  confessedly  of  great  diflBiculty  as  wdl 
as  of  importance.  Where  so  many  learned  Judges, 
necessarily  more  conversant  with  the  law  to  be  ad* 
ministered  than  I  can  pretend  to  be,  are  so  closelv 
divided  in  their  opinions,  I  may  well  hesitate  to  ex- 
press any  confidence  in  the  conclusion  at  which  I  have 


(a)  1  Bell,  App.  Cas.  1. 


(6)  5  Bell,  App.  Cas.  3^ 
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arrived ;  but  I  have  not  made  up  my  mind  upon  the 
subject  without  giving  the  most  careful  and  attentive 
consideration  to  £he  whole  case. 

The  solution  of  the  question  turns  entirely  upon  the 
point  whether  the  obligation  to  relieve  the  teinds  from 
augmentations  of  the  minister's  stipend  is  a  mere  per- 
sonal obligation^  or  whether  it  enters  into  and  forms 
part  of  the  feu  contract.     If  the  obligation  is  merely 
personal,  it  is  conceded  that  a  special  assignation  of 
the  right  to  it  was  necessary,  and  aU  the  Judges  agree 
that  the  Pursuer  cannot  found  his  title  upon  any  such 
assignation.   On  the  other  hand,  if  by  the  feu  contract 
the  obUgation  entered  into  the  constitution  of  the  feu, 
and  so  became  a  part  of  the  newly  constituted  relation 
of  superior  and  vassal,  it  would  be  inherently  trans- 
missible by  the  mere  continuance  of  that  relation. 
The  Appellant,  however,  contends  that  the  right  to 
enforce  this  particular  obligation  does  not  run  with 
the  estate  of  teind  to  the  vassal.     That  it  was  at  the 
utmost  one  of  the  cLCcidentaUa  fendi  spoken  of  by 
Erskine  (a),  which  the  lord  could  not  annex  to  the  feu 
so  as  to  prejudice  his  successor,   or  at  all  events 
not  without^  its  finding  its  way  into  the  feudal  inves- 
titure.   But  what  reason  is  there  for  saying  that  the 
lord  in   the  original  creation  of  this  feu  could  be 
restrained  from  granting  the  dominium  utile,  and 
reserving  the  dommi/um  diredv/m,,  with  certain  obli- 
gations and  conditions    attached  to  it  at  his  free 
will  and  pleasure?    He  was  the  absolute  owner  of 
the  subject.     His  singular  successors  could  of  course 
have  no  reason  to  complain,  because  they  would  take 
care  to  ascertain  the  burdens  or  obligations  belonging 
to  the  superiority  before  they  purchased.     His  heirs 
would  receive  the  superiority  from  him  with  the  con- 
ditions upon  which  he  permitted  it  to  descend  to 

(a)  Book  2.  tit.  3.  8.11. 
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MoMTKou  them,  as  hie  might,  if  he  pleased,  have  aliened  it  alt^^* 
9uvf.D%nwiM.  gether  from  them.  If  the  obligation  y^m  made  part  rf 
Lord  cMm^fifr^t  the  fou  in  its  original  creatioD^  then,  bb,  accordiog 
to  Craig,  quoted  by  Erskine  (a)^  "  all  clansea  in  the 
original  charter  are  in  the  judgment  of  law  implied  in 
charters  by  progress  if  there  be  no  express  attemtion," 
it  was  continued  by  the  several  chariera  of  confirma^ 
tion  of  the  superior  and  by  the  precept  of  clare  a>ii8lat 
by  which  the  feudal  estate  was  transmitted  to  Colonel 
David  Qraham.  The  difficulty  io  the  way  of  con- 
struing this  obligation  to  be  more  than  a  pei^onai 
obligation  to  relieve  from  augmentation  was  strongly 
urged^  by  comparing  it  with  the  clause  of  warrandioe, 
confessedly  a  mere  personal  contract,  binding  ody 
upon  representatives.  And  it  was  asked  what  dif- 
ference can  be  suggested  between  a  warranty  of  iitk 
generally  and  a  warranty  agtiinst  a  Bpe^ific  claim  being 
made  upon  a  part  of  the  subject-matter  of  the  grant  7 
The  answer  is  that  the  two  thbigB  are  entirely  dif- 
ferent, and  therefore  incapable  of  comparison.  In  the 
words  of  Lord  CoUenham^  in  the  case  of  MaiUand  v. 
Home  (6),  '*  the  nature  of  such  a  contract  is  a  veiy 
different  thing  indeed  from  what  is  ordioarily  under- 
stood by  the  term  *  warrandice  '  or  '  warranty,'  aeoard- 
ing  to  the  term  used  in  the  English  law."  ''The 
teinds  of  a  parish  are  subject  to  the  liability  to  be 
diminished  in  the  hands  of  the  indlvidaal  by  being 
taken  for  the  purpose  of  addling  to  the  Btipend  of  tbe 
minister.  But  the  title  to  the  teinds  is  not  affected  by 
the  augmentation."  It  is  not  therefore  by  oomparing 
the  obligation  in  question  with  the  contract  of  war- 
randice, but  by  examining  it  in  itself  that  its  reftl 
character  can  be  ascertained 

It  is  contained  in  the  grant  by  which  the  fead&l 
relation  in  the  teinds  was  originally  created,  and  tbo 
(a)  Book  2.  tit.  3. 8. 20.  (6)   1  BcU,  App.  Caa,  63. 
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tenns  on  which  they  were  to  be  held  were  permanently      jgnui  or 
arranged.    The  vassal  had  agreed  to  purchase,  not  the  snwJxarswAvr. 
teinds  simply,  but  the  teinds  subject  only  to  the  ex-  Lord  ciSm^fitnTM 
isting  burdens,  and  free  from  any  ftiture  augmenta- 
tion of  them.    The  exoneration  of  the  teinds  fix^m  all 
additional    burdens  was  to  be  the    condition    and 
quality  of  the  subject  as  between  the  lord  and  the 
vassal    This  could  only  be  effected  by  such  an  obli- 
gation as  that  into  which  the  lord  entered.    He  could 
not  expressly  exempt  the  teinds  from  liability  to  aug- 
mentation of  stipend,  because  the  liabib'ty  is  imposed 
by  law,  and  the  minister  could  not  be  prevented  by 
snch  a  stipulation  between  the  parties  from  having 
recourse  to  the  teinds  for  satisfaction  of  his  stipend. 
The  only  mode  in  which  he  could  give  the  vassal  the 
benefit  for  which  he  contracted  was  by  annexing  ah 
obligation  to  the  teinds  which  would  accompany  thetii 
for  all  future  time,  and  afford  them  a  permanent  pro- 
tection against  diminution.    And  that  this  intention 
might  be  more  clearly  shown,  the  reason  for  the  tibll-' 
gation  is  stated  to  be  "in  regard  that  Mr.  David  Gra;^ 
hame  had  paid  as  great  a  price  for  the  teinds;  parson- 
age, and  vicarage  as  for  the  stock  of  the  lands  ;  '*  in 
other  words,  that  he  had  paid  an  ample  Consideration 
for  the  purchase  of  the  teinds  free  from  any  additional 
burdens  which  might  be  afterwards  imposed.    Taking 
the  whole  of  the  feu  contract  respecting  the  teinds 
together,  it  is  substantially  a  grant  of  an  interest  in 
unencumbered  teinds,  conceived  in  the  terms  of  an 
obligation  to  relieve  from  future  incumbrances.     In 
this  view  the  obligation  is  not  collateral,  but  an  ex- 
press condition  of  the  feudal  grant  transmissible  as  an 
essential  part  of  it  to  the  successive  vassals.     The 
question  is  not  raised  on  behalf  of  a  singular  succes- 
sor.   If  it  had  been,  it  would  have  been  necessary  to 
consid^  how  &r  the  case  was  decided  by  the  two  cases 

M  M  2 
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oiMoMamd  v.  Home  (a)  and  Marquis  of  Breadalbant 
V.  SiTiclcdr  (6).     The  former  of  these  was  not  a  case 
where  the  obligation  to  relieve  the  teinds  from  futuie 
burdens  was   contained  in  the  original  feudal  grants 
but  it  was  a  sale  and  disposition  of  lands  with  tlie 
teinds  made  by  a  vassal  with  an  obligation  to  reheve 
his  disponee  fix)m  future  augmentations.    The  superior 
had  nothing  to  do  with  this  obligation,  and  it  in  no 
way  entered  into  the  relation  between  him  and  }m 
vassal     There  was  nothing  remaining  in  the  disponer 
in  respect  of  the  teinds  to  which  the  obUgation  couli 
be  annexed.     It  was,  to  use  the  words  of  Lord  Cat- 
teriham,  "  a  contract  perfectly  collateral  to  the  fiubject- 
matter  of  the  sale."  It  wfi^  therefore  necefisarily  a  mere 
personal  obligation,  not  transmissible  to  Bingular  suc- 
cessors in  any  other  manner  tlian  by  a  special  asmgn^ 
tion,  not  by  virtue  of  a  general  assignation  to  writa^ 
which  never  operates  in  itself  as  a  transmi^ion  of 
rights,  but  merely  for  the  defence  of  rights  actmally 
transmitted.     In  the  ca^  of  Breadalbane  v.  Smdair 
the  obligation  to  relieve  from  augmentation  wad  con* 
tained  in  the  original  feu  charter  granted  by  Lonl 
Breadalbane  to  James  Sinclair,  and  Lord  Breadalbane 
was  a  Defender  in  the  action  brought  for  the  relief 
stipulated  for  by  the  obligation.     But  Lord  Breadal- 
bane had  alienated  the  superiority,  and  Sir  Bobert 
Anstruther,  who  had  become  the  superior,  was  di»- 
missed  from  the  action  at  an  early  stage  of  the  pro- 
ceeding, upon  his  motion  to  that  effect,  and  without 
any  opposition  on  the  part  of  the  Pursuer    Theactif3D, 
therefore,  became  virtually  a  claim  by  a  singular  mc- 
cessor  of  the  original  grantee  in  bis  mere  character  of 
heritable  proprietor  of  the  lands,  without  proof  of  any 
special  assignation,  upon  an  obligation,  which  having 
been  disannexed  from  the  superiority  had  become  per* 
(a)  1  Bell.  App.  Cas.  1.  (6J  5  BeU,  App,  Cto.  353. 
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sonal  as  to  the  party  by  whom  it  was  originally  en- 
tered iotto.  These  cases,  therefore,  do  not  appear  to  8iBW.D!j»rBWA»r. 
touch  the  question  of  an  obligation  entering  into  the  LordMm^/&Nr$ 
original  constitution  of  the  feudal  relation,  and  ajOTect- 
ing  the  condition  of  the  subject  of  the  feu  charter  or 
contract. 

Two  cases  decided  in  the  Court  of  Session,  and  relied  . 
upon  in  argument,  bear  strongly  upon  the  present 
question.    In  Wilson  v.  Agnew  (a),  "  the  superior  in 
a  feu  contract  agreed  with  his  vassal  that  the  teinds 
due  out  of  the  lands  feued  should  be  taxed  at  a 
certain  sum  besides  feu  duty,  and  bound  himself  to 
&ee  the  vassal  of  all  teind  and  public  burden  payable 
forth  of  the  lands  in  all  time  coming.*'     The  estate 
of  the  superior  was  subsequently  taken  up  in  virtue 
of  an  onerous  and  mutual  entail  by  the  heir,   who 
was  the  lineal  representative  of  the  grantor  of  the 
obligation,  and  who  took  up  his  estate,  including  the 
superiority,  and  he  was  held  liable  to  fulfil  the  obli- 
gation as  inherent  in  the  feu  contract.    Lord  Balgray 
said,  "  The  Defender,  Colonel  Agnew,  represents  the 
original  party  to  the  contract,  who  was  proprietor  in 
fee  simple  of  the  estate.     The  superiority  of  the  land 
for  which  the  feu  duty  and  teind  exemption  duty  were 
paid  is  part  and  parcel  of  the  entailed  estate.    By 
taking  up  the  estate  the  Defender  has  right  to  these 
amiual  presentations  from  the  Pursuer,  and  has  re- 
ceived them ;  but  no  heir  of  entail  can  take  up  a  part 
of  that  estate  as  superior,  and  yet  attempt  to  shake 
himself  loose  from  the  obligations  incumbent  on  him 
as  superior  towards  his  vassal.''    The  case  of  Lennox 
V.  Hamilton  (6)  is  of  even  closer  application.     There, 
by  the  original  feu  charter,  made  in  1737,  and  granting 
lands  and  teinds,  the  superior  bound  himself  to  war- 
rant the  feu  right  from  "  all  future  augmentations  of 
(a)  9  Sessions  Cases,  357.  (6)  5  Sec.  Ser.  1357. 
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Duuor  minister^  stipends  that  might  affect  the  teinds  above 
Bm^jyinwkwt.  disponed."  A  charter  of  confirmation  was  granted  by 
L0r4  ckebmob9*»  tho  superior  in  1778  to  a  disponee  of  the  original 
vassal^  which  declared  this  general  confirmation  to  be 
as  valid  and  effectual  to  all  intents  and  purpoees  as  if 
the  said  dispositions  and  instruments  of  sasine  before 
mentioned  had  been  herein-before  verbatim  insert 
In  ttiis  charter,  ttie  superior's  obligation  to  relieve  the 
vaa^  from  augmentations  of  stipend  was  omitted, 
•  and  the  vassal  "w^is  held  bound  to  relieve  the  superior 
from  all  ministers'  stipend  A  subsequent  charter,  to 
the  same  effect,  was  granted  in  1815,  and  with  the 
same  omission,  and  the  vassal  was  held  bound  to  the 
same  extent  as  with  respect  ^to  the  charter  of  1778. 
In  1798  the  lands  and  teinds  came  by  progress  through 
a  varieirj^  of  singular  successors,  none  of  whom  entered 
with  the  superior  to  the  Pursuer's  ancestor,  and  ulti- 
mately by  s^ccession  to  the  Pursuer  himsell  None 
of  the  conveyances  in  the  course  of  the  progress  con- 
tained a  specific  mention  of  the  obligations  to  relieve 
against  augmentation,  but  all  of  them  contained  an 
assignation  to  the  writs  and  evidents  of  the  lands, 
with  the  whole  clauses  of  warrandice,  and  other  clauses 
therein  contained.  The  Pursuer,  who  was  a  singular 
successor  in  the  feu,  brought  an  action  of  relief  against 
the  superior,  founded  upon  the  obligations  in  the 
original  charter,  and  it  was  held  that  he  was  entitled 
to  recover.  One  of  the  grounds  for  sustaining  his 
right  was  that  the  obligation  sued  iq)on  formed 
part  of  the  original  feu  charter,  and  that  it  could 
not  be  held  to  be  discharged  by  its  having  been 
omitted  in  the  subsequent  charters  by  progress 
granted  by  the  superior.  Lord  FvUerton  said, 
"The  superior  feued  out  the  lands,  and  made  ihe 
obligation  to  relieve  from  augmentation  a  part  of 
his  obligation  as  superior,  so  that  when  the  vassal 
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came  to  sell  he  must  be  held  to  have  substituted  the       SoSiSm 
parchaser  for  himself  in  that  original  contract^  and  snw.D.8rKW4vr. 
thus  brought  every  subsequent  acquirer  in  direct  con-  ^^^^St^* 
nesdon  with  the  superior  in  relation  to  the  obligation 
of  relief    There  is  good,  ground  for  holding  that  such 
an  obligation  would  go  with  the  lands,  and  that  the 
purchaser  would  be  entitled  to  insist  that  the  superior 
should  respect  it  in  any  new  charter."    These  cases 
seem  to  me  to  fiimish  ground  for  the  distinction  upon 
which  this  case  may  be  decided.    When  an  absolute 
disposition  of  teinds  is  made  with  an  obligation  to 
relieve  from  burdens,  this  must  necessarily  be  colla- 
teral, and  therefore  personal,  because  there  is  no  sub- 
sisting relation  in  the  teinds  between  the  parties ;  but 
where  the  superiority  is  reserved,  and  the  dx^mMAirn, 
utUe  only  transferred,  the  obligation,  originating  vrith 
and  being  annexed  to  the  feudal  relation  at  the  time 
of  its  creation,  enters  into  and  forms  part  of  its  ori- 
ginal constitution,  and  so  passes  to  each  vassal  as  an 
intrinsic  condition  of  the  subject.    Ailer  careful  con- 
sideration I  have  arrived  at  the  same  conclusion  with 
my  noble  and  learned  friend  on  the  woolsack,  that 
this  is  a  case  in  which  the  obligation  in  question  is 
one  of  the  legal  conditions  of  the  feudal  grants  and 
that  the  Interlocutor  of  the  Court  of  Session  is  there- 
fore right,  and  ought  to  be  affirmed. 

IrUeriocutors  affi/rmed^  amd  Appeal  dismiaaedj  vnih 
Costs. 

Loch  &  MacLaxtbin— Connell  &  Hope. 
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EARL  OF  KINTORE, Appellant. 

LORD  INVERURY,  and  anothbb,  ....  RsspoNDBim. 

First  Appeal— As  to  the  Kintore  Entail. 
Second  Appeal — As  to  the  Haulkerton  Entail 

Kintore  Case, 

Scotch  Entail — Prohibitory  and  Irritant  Clauses. — ^The 
prohibitory  clause  of  the  Kintore  entail  contained  the 
usual  prohibitions,  inter  alia^  a  prohibition  against  the 
'*  contracting  of  debts,  and  giving  bonds  and  obligations 
"  therefor."  The  irritant  clause  declared  that  if  the 
heirs  '^  should  contravene  the  premises,  then  and  in  that 
^'  case  all  the  said  venditions,  alienations,  dispositioDa, 
'*  infeftments,  alterations,  infringements,  bonds,  tacks, 
**  obligements,  and  all  other  crimes,  treasons,  deedsy  and 
"  acts  done  in  the  contrary  of  this  present  taUlie  and 
"  provision  shall  be  null  and  void  in  themselves."  HeU 
by  the  House  (affirming  the  decision  below),  that  the 
general  words  contained  in  this  irritant  clause,  heing 
words  o/referencCj  rendered  it  valid  and  sufficient. 

Per  the  Lord  Chancellor  :  If  to  a  prohibitory  clause  there 
be  added  an  irritant  or  resolutive  clause,  which  repeats 
some  of  the  things  prohibited,  and  concludes  with  general 
words,  not  being  words  of  reference^  the  tilings  so  re- 
peated will  form  the  termini  within  which  the  adjected 
general  words  will  be  confined. 

But  if  an  irritant  or  resolutive  clause  be  framed  on  the 
principle  of  reference,  there  can  be  no  objection  to  its 
validity ;  for  verba  relata  inesse  videntur.  Hence, 
where  the  clause  of  irritancy,  after  enumerating  some  of 
the  things  prohibited,  concludes  with  general  words, 
being  words  ofreference^  the  effect  will  be  to  add  to  the 
things  enumerated  all  the  other  things  contained  in  tbe 
prohibitory  clause,  but  not  enumerated  in  the  irritaiii 
clause. 
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Haulkerton  Case.  E*u.o.Kiim«. 

LoBD  IirmumT. 

Enkdl — Prohibiiory  and  Irritant  Clauses,  —  The  pro- 
hibitory clause  in  the  Haulkerton  entail  contained  pro- 
hibitions against  altering  the  order  of  succession,  selling, 
diiponing^  &c.  The  irritant  clause  was  in  the  following 
terms :  '^  Declaring  that  if  the  said  Earl  of  Kintore  or 
^  other  heirs  of  entail  shall  act  and  do  in  the  contrary 
^  with  respect  to  altering  the  order  of  succession,  selling, 
^  OT  contracting  debts,  grfmting  leases,  sujQTering  adjudica- 
"  tions,  or  in  any  one  of  the  several  particulars  above 
''  mentioned,  then  all  and  every  one  of  such  acts  and 
"  deeds  shall  be  ipso  facto  void."  The  irritant  clause 
did  not  repeat  the  word  disponing.  Heldy  however, 
by  the  House,  aflSrming  the  decision  below,  that  the 
words  **  or  in  any  one  of  the  several  particulars  above 
'^  mentioned,"  included  the  prohibition  against  disponing ^ 
and  gave  validity  to  the  irritant  clause. 

Per  the  Lord  Chancellor :  It  is  impossible,  consistently 
with  the  rules  of  grammatical  construction,  to  hold  that 
the  cardinal  words,  '*  or  in  any  one  of  the  several  parti- 
^  colars  above  mentioned,"  can  be  confined  to  the  things 
which  immediately  precede.  And  if  this  be  so,  it  follows 
that  the  words,  which  I  have  called  cardinal,  must  refer 
to  the  other  particulars  mentioned  in  the  prohibitory 
clause. 

This  case  (one  of  grammatical  and  technical  oon- 
fiiruction)  is  fully  set  out  in  the  Court  of  Session 
Reports  (a).  There  were  two  questions  renting  to 
two  distinct  entails,  namely,  the  entail  of  Kintore 
and  the  entail  of  Haulkerton.  In  both  the  point 
contested  was  as  to  the  sufficiency  of  the  irritant  clause. 
The  Court  of  Session  decided  in  both  cases  that  the 
irritant  clause  was  sufficient.  The  Earl  of  Kintore 
appealed,  and  was  supported  by  the  SoUcitor-OeTieral  (6) 
and  Mr.  Anderson^  Mr*  BoU  and  Mr.  Neiah  appearing 
for  the  Respondent. 
(a)  23  Sec.  Ser.  1106..  (b)  Sir  Rounddl  Tshnn. 
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E4RL0V  Knrromi      The  reasoning  and  anthorities  on  which  the  Eousa 
LoBD  imrtttyiT.  proceeded  appear  from  the  following  opinions. 

JLonf  CkameeUai^s        The  LOBD  CHANCELMR  (a)  : 

My  Lords,  it  has  been  settled  by  a  long  series  of 
decisions,  that  the  restrictive  clauBes  in  deeds  of  entail 
must  receive,  &  strict  interpretation  ;  so  that  if  tiie 
words  taken  per  se  admit  of  a  grammatical  construc- 
tion which  is  in  &voiir  of  liberty,  that  constmdioD 
must  be  preferred.  In  addition  to  thi^  general  prin- 
ciple, some  minor  rules  of  interpretation  have  been 
adopted.  Thus,  if  to  general  words  special  words  are 
added,  the  rule  '*  spedalia  derogant  generalibus  "  has 
been  applied,  and  the  general  wordHhave  been  limited 
to  the  things  denoted  by  the  special  words  of  addition. 
And  if,  on  the  other  liandj  words  of  general  com- 
prehension are  added  to  special  words  denoting 
particular  things,  the  general  words  are  (M>nfined  in 
their  extent,  and  reduced  to  signify  things  ejusdim 
gefleris  with  those  that  are  properly  denoted  by  the 
special  expressions.         *     ..'»*^w^'> 

The  application  of  these  rules  has  been  so  freqnait 
in  the  decided  cases  that  tliey  have  given  rise  to  tech- 
nical denominations  of  clauses  framed  on  a  principle 
of  reference,  and  clauses  &amed  on  a  prindpk  of 
enumeration.  4.i> 

If  to  a  prohibitory  claufie,  stating  distinctly  rsrioiis 
things  that  are  prohibited,  there  be  added  an  irritant 
or  resolutive  clause,  which,  beginning  with  gen^^ 
words  of  reference,  proceeds  to  partieularifa  or 
enumerate  some  only  of  the  things  prohibited,  then 
the  concluding  words  of  the  clause,  decUring  the 
irritancy  or  forfeiture  are  in  construction  confined  to 
the  things  specified  or  enumerated  Of  the  applicatian 
of  this  rule  the  leading  examples  are  the  TiUycooltri' 
(a)  Lord  Westbui^r^ 
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otfebA*iu$ey.^ruoe(a)  ;  and  tbecasesof  theBallil«]ak  bailor  KnmNa 


entail  (&),  and  of  the  GaJa  (c)  and  Banchoiy  entaila  (e2). 
And»  secondly,  if  to  a  prohibitoiy  clanfie,  having 
numerous  prohibitions,  there  he  added  an  irritant  or 
resoktiye  danse,  which  makes  a  repetition  of  some  of 
the  things  prohibited,  and  oondudes  with  general 
words,  Tiot  hemg  words  of^refer&ifhce,  then,  in  con- 
fonnitj  with  the  rule  I  have  stated,  the  special  words 
form  the  termini  within  which  the  adjected  general 

(a)  4  Phkton's  App.  Cas.  231. 

(I)  Ramie  ▼.  Home,  3  Sh.  &  McL.  142^  where  the  HouBe  of 
Lords  held  that  upoQ  a  prohibition  against  sales,  the  irritant  and 
resolutiye  clauses  having  a  general  declaration,  followed  by  a 
pnticolar  enumeration  of  things  prohibited,  without  mentionmg 
ailes,  the  entail,  by  reason  of  this  omission,  was  ineffectuaL 

(e)  Scott  V.  Scotty  18  Sec.  Ser.  168.  In  Ihis  case  the  imtant 
clause  was  framed  upon  the  principle  of  eniuneration,  and  failing 
to  enumerate  completely,  was  held  defective. 

(iQ  Tkomtom  r.  MUne,  27  Feb.  1839, 1  Sec.  Ser.,  and  see  Dun- 
can's EntaQ  Precedents.  The  irritant  clause  in  the  Banchoiy 
case  was  as  follows : — "  And  in  case  any  of  the  heirs  of  tuUie  and 
pnmsion  before  mentioned  shall  contravene  or  ftdl  in  performing 
any  part  of  the  premises^  jHir^tcii2aWy  by  possessiiig  the  foresaid 
estates  in  virtue  of  any  other  title  than  this  present  deed  of  taiUie^ 
cv  by  omitting  to  insert  in  the  whole  writs,  charters,  retours, 
precepts  of  dare  constat,  and  infisftmenta  the  order  of  succession, 
and  whole  conditions,  provisions,  prohibitions,  festriotions,  limi- 
tations, reservations,  clauses  irritant  and  resolutive  and  pro- 
hibitory, herein  contained,  or  by  altering  the  order  and  course  of 
ffceesssoR  hereby  set  down,  or  (f  they  or  any  of  them  «Aa0  ^cm^ocf 
debt  or  do  oay  deed  or  deeds  whereby  the  foresaid  estates  or  any 
part  thereof  may  be  burdened,  evicted,  confiscated,  forfeited, 
apprised,  adjudged,  escheated,  or  become  cadudary,  or  set  tacks 
other  wi^  than  as  before  ^ybraoted,  or  shaU  contravene  or  faQ  in 
any  part  of  the  premises,  then  all  snch  deeds  of  contravention» 
and  an  debts  so  to  be  contracted,  shall  and  are  hereby  declared 
not  only  to  be  null  and  void  to  all  intents  and  purposes,  in  so  far 
as  the  flame  may  or  can  affect,  burden,  evict,  or  forfbit  the  lands 
and  estates,  but  also  the  oontravener  for  himself  only  shall  ^pso 
facto  tyne  amit  lose  and  forfeit  all  right,  title,  and  interest  to  the 
said  lands  and  estates.''  In  this  case  the  Court  of  Session  held 
that  the  iixitaiit  daose  waa  not  effectual,  and  therefore  that  the 
heir  of  entftil  in  possession  had  power  to  selL 


Loud  Ihvbevkt* 
Lord  aki^€U$r*§ 
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eabl  or  KoRou  words  wiU  be  confined,  and  the  clause  fails 
LoBD  iimtBUBT.   ^p^j^  y^g  principle  of  defective  enumeration. 
■^"^^  *       On  the  other  hand,  if  an  imtant  or  resolutive  claim 

be  framed  simply  on  the  principle  of  reference,  there 
can  be  no  objection  to  its  validity,  for  "  verba  reloia 
vnesse  videntwr'^  and  the  whole  of  the  prohibitions 
are  by  the  reference  repeated. 

The  peculiarity  of  the  present  case  of  the  KiatoTe 
entail  is,  that  the  operative  part  of  the  ckuse  of 
irritancy,  after  enumerating  some  of  the  things  pro- 
hibited, concludes  with  general  worda  being  words  of 
reference^  which  therefore  have  the  effect  of  adding  io 
the  things  enumerated  all  the  other  matters  contained 
in  the  prohibitory  clause  but  not  enumeratedi  aji 
effectually  as  if  they  had  been  partictdarly  mentioned, 
instead  of  being  included  by  being  referred  to. 

Concluding  general  words,  being  worda  of  reference 
to  things  previously  mentioned,  are  equivalent  to  a 
repetition  of  the  things  so  referred  to,  and  the  effect 
is  the  same  as  if  everything  prohibited,  which  is  not 
enumerated  in  the  first  part  of  the  clause,  had  hi^eo 
expressly  mentioned  in  the  concluding  portion. 

In  my  judgment,  therefore,  the  objectiion  to  tlie 
validity  of  this  entail,  which  rests  entirely  on  the 
supposed  defect  in  the  clause  of  irritancy,  is  not  well 
founded,  and  the  judgment  in  the  Court  below  oogfai 
to  be  affirmed. 

With  respect  to  the  Haulkerton  entail,  the  eame 
ratio  decidendi  applies  to  it  as  I  have  already 
expressed  with  reference  to  the  Kintore  entaiL  It  h 
impossible,  consistently  with  the  rules  of  gramjnatieai 
construction,  to  hold  that  the  cardinal  words  which 
occur  in  the  clause  of  irritancy  in  this  entail,  namelj, 
"  Or  in  any  one  of  the  several  particulars  abore 
mentioned,''  can   be  confined  to  the   things  wbid 
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immediatdy  precede,  and  which  are  stated  in  the  dis-  eaei  or  kurobi 
jnnctive,  and  governed  by  the  words  «  with  respect  to,"  ^"  un^mmt. 
namely,  with  respect  to  altering  the  order  of  succes-     ^SSKS^* 
don,  selling  or  contracting  debts,   granting  leases, 
saffenng  adjudications  to  be  deduced.     And  if  this  be 
80,  it  follows  that  the  words  I  have  called  cardinal 
words  must  refer  to  the  other  particulars  mentioned         ^ 
in  the  prohibitory  clause,  and  that  the  case    also 
18  one  of  a  clause  of  irritancy  containing  a  partial 
enumeration  followed  by  words  of  general  reference, 
which,  for  the  reasons  given  in  the  judgments  in  the 
Courts  below,  appears  to  me  to  be  good.     In  my  judg- 
ment, therefore,  the  Interlocutor  in  this  case  also  ought 
to  be  affirmed. 

Lord  WENSLETDALE  :  Lord 

Wemsk¥dak*M 

My  Lords,  these  two  cases  come  before  your  Lord-  opMm. 
ships  upon  Appeals  from  two  Judgments  of  the  First 
Division  of  the  Court  of  Session ;  one  in  an  action  to 
declare  void  the  fetters  of  a  tailzie  of  the  estate  of 
Kintore,  the  other  of  a  different  tailzie,  that  of  the 
estate  of  Haulkertoun  ;  each  on  account  of  a  defect  in 
the  irritant  clause ;  and  the  question  in  each  case  is, 
whether  that  clause  is  void. 

The  Lords  of  the  First  Division,  with  the  exception 
of  Lord  DeaSf  who  was  of  a  different  opinion,  held 
that  both  the  tailzies  were  valid,  though  they  all 
considered  the  questions  of  some  nicety  and  doubt. 
Sitting  in  a  Court  of  Appeal,  we  ought  not  to  reverse 
a  judgment  unless  we  are  quite  satisfied  that  the 
decision  was  wrong ;  and  I  must  say,  after  much 
consideration  of  the  questions,  that  I  am  far  from 
coming  to  that  conclusion  ;  on  the  contrary,  my 
impression  is  that  the  decision  was  right. 

The  objection  in  the  case  of  the  Eintore  entail  is,  that 
the  prohibition  contained  in  the  prohibitory  clause  of 
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EoLorj^ocTOM  the  deed  of  tailzie  against  the  contraction  of  debts  is 
^BP  iMTBBUBT.  ^^^  fejiced  by  a  proper  irritant  clause. 

That  in  the  entail  of  Haulkerton  is»  that  the  pro- 
hibition contained  in  the  prohibitory  clause  against 
disposing  is  not  fenced  by  a  proper  irritant  clause. 

The  objection  to  each  tailzie,  if  well  founded,  un- 
doubtedly avoids  it  altogether.  The  question  then  is, 
whether  both  or  either  objections  are  wdl  founded? 
It  seems  to  me  neither  ia  If  in  deciding  these 
questions  we  had  only  to  consider,  first,  what  the 
meaning  of  the  maker  of  the  tailzie  was  to  prohibit, 
as  expressed  in  the  terms  of  the  deed,  according  to 
the  ordinary  rules  of  construction  of  wriiten  inska- 
ments,  and  then  whether  he  had  properly  fenced  that 
prohibition  by  irritant  and  resolutive  clauses,  without 
being  bound  in  that  construction  by  any  technical 
rule  peculiar  to  entails,  I  do  not  feel  that  there  would 
be  any  difficulty  in  deciding  these  cases  in  &vour  of 
the  Respondenta  What  the  language,  according  to 
its  natural  and  ordinary  construction,  means,  seems  to 
me  to  be  matter  of  no  doubt.  It  is  dear  that  the 
maker  of  the  entail  meant  to  prohibit  everjrthing  done 
in  contravention  of  each  tailzie,  though  he  uses  dif- 
ferent language  in  each  instrument. 

If  the  case,  then,  were  governed  by  the  ordinary 
rules  of  construction,  there  would  not,  I  think,  be  any 
question  as  to  what  the  decision  ought  to  be.  But 
there  are  authorities  which  lay  down  that  there  is  a 
different  rule  which  is  to  govern  the  construction  of 
deeds  of  entail,  and  by  those  authorities  we  are  bound 
One  is  that  entails  are  strictiaaimi  jurie,  and  the 
prohibitory,  irritant^  and  resolutive  dauaes  must  be 
dearly  and  distinctly  expressed  ;  and  if  a  deed  of 
entail  is  reasonably  capable  of  two  constructions,  one 
of  which  prohibits  the  fipee  disposition  of  the  estate, 
and  the  other  does  not,  the  presumption  is  in  Savouf 
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of  freedom.  This  is  the  law  fireqnently  laid  down,  and 
particularly  by  Lord  CampbeUf  very  dearly  and  dis- 
tinctly in  tihie  qase  of  LvmsdeTi  y.  Lumaden  (a).  If  iF<wjg«<w< 
an  expression  in  an  entail  fairly  admits  of  two  meaox- 
ings,  both  equally  technical,  grammatical,  and  intel- 
ligible, that  oonstruction  must  be  adopted  which  de- 
stroyB  the  entaili,  rather  than  that  which  supports  it. 
But  this  role  does  not  authorize  you  to  put  on  any 
expression  a  forced' or  unreasonable  and  ungrammatical 
eonstraction  in  order  to  defeat  the  entail ;  you  must 
first  construe  the  instrument  according  to  its  fiw 
meaningy  aad  if  that  leaves  two  courses  open,  freedom 
of  disposition  must  preyaiL 

Another  rule,  which  has  been  derived  from  cases, 
and  which  is  by  no  means  unreasonable,  is,  that  if  the 
maker  of  the  tailzie  undertakes  to  enumerate  and 
speafy  with  particularity,  in  the  irritant  or  resolutive 
daoae,  those  acts  which  he  means  to  create  forfeiture, 
and  uses  general  words  in  connexion  with  them,  those 
general  words  ought  not  to  be  extended  in  their 
meaning  beyond  the  enumerated  acts.  This  appears 
to  me  to  be  a  rule  of  good  sense,  and  vi^  intelligible* 

None  of  the  cases  cited  in  the  Court  of  Session  and 
at  your  Lordships'  bar,  in  which  the  application  of 
that  rule  is  exemplified,  are  in  the  fcnrm  of  words 
used  precisely  in  point,  though  they  give  examples  of 
the  application  of  a  principle  of  construction  by  which 
we  are  bound 

We  hsLve,  then,  to  apply  these  rules  to  the  cases 
which  we  have  to  dispose  of  To  begin  with  the 
Kintore  raitail,  to  which  the  last-mentioned  rule  is 
said  to  apply^  and  .upon  the  supposed  application  of 
which  the  objection  seems  to  me  to  rest,  I  must  own 
that  I  thii^  it  has  really  no  application.  The  pro- 
hibition in  that  tailzie  is  not,  as  it  seems  to  me, 
j(a>^BeU,104. 
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founded  on  the  principle  of  enumeration.  That  prin- 
ciple applies  to  a  case  when  the  maker  provides  that  if 
any  heir  shall  contravene  hy  doing  certain  specified 
acts,  particularly  described,  then  superadded  general 
words  are  limited  by  the  context.  But  here  he  begins, 
in  the  first  part  of  the  clause,  by  expressly  providing 
for  the  case  of  every  contravention  of  the  previons 
provisions  ;  and  he  points  out  the  consequences,  by 
the  avoidance  of  acts  done,  in  particulars  and  also  in 
general  terms.  In  this  case  it  seems  to  be  dear  that 
the  maker  meant  to  prohibit  every  contravention  of 
the  entail,  and  no  established  rule  of  construction, 
properly  understood,  seems  to  me  to  stand  in  the  way 
of  our  giving  what  we  think  to  be  the  true  construction 
of  the  words  used. 

I  must  confess  that  I  agree  with  Hie  Lard  PresidtiU 
and  Lord  Ivory,  that  this  clause  does  not  fall  within 
the  description  or  principle  of  an  enumeration  clause 
as  properly  understood,  which  is,  that  the  enume- 
rated defaults  are  to  be  considered  as  the  only  fimlts 
provided  for,  the  added  general  words  being  only 
applicable  to  things  of  the  like  character.  Here  the 
general  prohibition  cannot,  I  think,  be  doubted. 

I  am  of  opinion,  therefore,  that  the  irritant  clause 
in  the  Eintore  case  is  good  and  valid,  and  the  taikie 
good. 

The  objection  of  the  Haulkertoun  entail*  does  not 
seem  to  me  to  tall  within  the  objection  of  the  clause 
being  ^numerative. 

In  the  view  I  take  of  this  case  no  great  difficulty 
appears  to  me  to  arise.  The  material  daose  is  as 
follows : — *'  If  the  said  Anthony  Adrian,  Earl  of  Kin- 
tore,  or  any  of  the  other  heirs  or  members  of  entail 
above  mentioned  substituted  to  them,  shall  act  or  do 
in  the  contrary  with  respect  to  altering  the  order 
of  succession,  selling,  or  contracting  debts,  granting 
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leases,  saffering  adjudications  to  be   deduced,  or  in  ^*^<»J^mroMM 
any  one  of  the  several  particulars  above  mentioned,    ^"*  i»«m»t. 
then  and  in  that  case  all  and  every  one  of  such  acts     ^^^*'^'' 
and  deeds,  with  all  that  shall  happen  to  follow  or 
might  be  otherwise  competent  to  follow  thereupon,   • 
shall  be  ipso  facto  void  and  null  and  of  no  force, 
strength,  or  effect,  in  the  same  manner  as  if  the  said 
acts  and  deeds  had  not  been  done,  acted,  or  committed." 
Now,  if  after  the  acts  enumerated,  altering  the 
order  of  succession,  selling,  or  contracting  debts,  &a, 
there  had  been  added  only  the  words  *' or  the  Wee"  or 
"  otherwise,''  it  might  have  been  successfully  contended 
that  the  irritancy  could  not  be  further  extended; 
that  it  must  be  confined  to  things  ejusdem  generis, 
&nd  consequently  that  the  irritant  clause  did  not 
include  a  disponing.   But,  according  to  the  natural,  or- 
dinary, and  grammatical  construction,  the  clause  applies 
to  render  void  the  violations  of  the  entail,  not  merely 
in  the  named  particulars,  but  the  several  particulars 
hefore  mentioned.    The  particulars  before  mentioned, 
in  the  ordinary  and  usual  mode  of  construction,  mean 
those  before  the  eniuneration  from  which  it  is  dis- 
tinguished, those  in  the  earlier  part  of  the  entail ;  and 
the  prohibitoiy  clause,  immediately  before,  includes 
''  disponing.''    This  word  is  clearly,  as  it  seems  to  me, 
introduced  by  reference.    You  cannot,  without  doing 
violence  to  the  ordinary  rules  of  grammatical  construc- 
tion, insert  instead  of  those  words,  the  words  *  •  or  the 
like,"  with  the  last  enumerated  acts.     It  seems  to  me 
that  those  words  must  be  read  as  purposely  extending 
the  irritancy  to  all  the  prior  prohibited  violations  of 
the  tailzie,  including  the  **  disponing." 

I  concur,  therefore,  with  the  great  majority  of  the 
Lords  of  Session,  and  recommend  that  this  judgment 
should  be  affirmed. 


N  N 
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Bau.  or  Kiirrou 

LOBD  IlffTBBUBT. 


Lord  Chelmsford  : 

My  Lords^  if  there  were  no  decided  csLsea  in  the  wiy 
of  the  construction  of  the  fettering  danses  of  i\mt 
entails,  there  would  be  no  great  difficulty  in  conatrmng 
them  according  to  the  apparent  intention  of  ibt: 
grantor.  But  the  hesitation  which  I  have  felt  in 
agreeing  with  tho  opinion.^  of  the  majority  of  the 
Judges  of  the  Court  of  SeBsion  has  arisen  from  an 
apprehension  that  they  were  not  to  be  reconciled  witii 
some  previous  decisions  which  were  referred  to  in  the 
course  of  the  argument. 

It  seems  to  be  agreed  that  if  the  words  of  a  deed  are 
capable  of  a  construction  which  will  have  the  effect 
of  fireeing  an  estate  from  the  fetters  of  an  entail,  tMs 
construction,  strict  in  itself,  but  liberal  iu  it«  effect^ 
ought  to  be  adopted  \  and  all  the  casets  establish  tint 
if  the  fettering  danses  are  framed  upon  the  principle  of 
emmieration,  the  clearest  general  words  must  be  used 
to  manifest  the  intention  to  extend  the  clauses  beyond 
the  particulars  enumeimted.  It  was  contended,  indetfd, 
by  Mr.  Anderaoii  in  his  argument  for  the  Appellant 
that  if  the  entailer  has  once  resorted  to  enumeration,  bc 
general  words  afterwards  used,  though  obviously  o^ni- 
prehending  more  than  the  enumerated  particulare^  csi 
extend  the  force  of  the  irritant  and  I'esolutive  daaifl 
beyond  the  acts  particularized  But  no  authority  w* 
adduced  for  such  a  narrow  principle  of  constructiOT 
which  wotdd  have  the  effect  of  tying  an  entailer  dowi 
to  one  particular  mode  of  expressing  Ins  intention,  an* 
of  rejecting  words  from  the  deed  which  are  capable  d 
and  therefore  entitled  to,  their  appropriate  appli(»tioin 

In  the  Kintore  entail  the  question  arises  upon  th' 
irritant  clause.  In  the  prohibitory  daujse,  amongst  \ 
minute  and  specific  detail  of  prohibited  act^  i 
expressly  induded  'Hhe  contracting  of  debts,  ant 
giving  bonds  and  obligations  therefor."     It  is  ooo 
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tended  on  behalf  of  the  Appellants   that  there    is  ^^-^J^^ 
nothing  in  the  irritant  clause  which  is  applicable  to  •^"*];^'^' 

Lord  Ctiiftm/bifi 

this  prohibition. 

The  irritant  clause  is  in  these  words : — '*  And  if 
the  said  William  Lord  Invemiy  shall  contravene 
the  premises,  then  and  in  that  case,  aU  the  said  ven- 
dUione8,  dleinationes  dispositionea"  and  so  on,  *' and 
all  other  deeds  and  acts  done  in  the  contrair  of  this 
present  taiUie  and  provision  shall  be  null  and  voide 
in  themselves  ipso  facto,  without  the  necessity  of  any 
action  or  sentance  of  declarator  thereupon." 

In  this  clause,  connecting  itself  closely  with  the  pre- 
ceding prohibitory  clause  by  the  words  **  and  if/'  the 
word  ^'premises'''-  must  mean  all  those  things  just 
before  mentioned,  and  intended  to  be  prohibited.  And 
then  follows,  not  an  enumeration  of  the  particular 
things  contained  in  the  prohibitory  clause,  but  general 
words  descriptive  of  the  deeds  or  other  instru- 
ments by  which  the  prohibited  things  may  be  accom- 
plished, or  of  the  acts  which  would  be  contrary  to  the 
prohibitions,  concluding  with  the  words  ''all  other 
deeds  and  acts  done  in  the  contrair  Of  this  present 
taillie  and  provision." 

This  clause  is  therefore  not  firamed  upon  the  prin- 
ciple of  enumeration  as  in  BT^ice  v.  Bruce  (a),  where  the 
words  of  the  resolutive  clause  were  "  it  is  provided  and 
declared  that  the  said  James  Bruce,  and  the  other 
beirs  of  tailzie,  who  shall  contravene  and  incur  the  said 
clauses  ii-ritant  or  any  of  them,  either  by,"  &c.  (then 
enumerating  not  all  the  prohibited  acts),  '*  that  then 
and  in  any  of  (he  said  cases  "  the  right  of  succession 
should  be  forfeited ;  or  as  in  Rennie  v.  Home  (6),  where 
the  words  were,  "  In  case  the  said  Archibald  Hill,  or 
any  of  the  heirs  of  taihde  before  mentioned,  shall  con- 
travene or  &il  in  performing  any  part  of  the  premises, 
(a)  4  Patin's  App.  Ca.  23 1 .  (h)  3  Sh.  &  McL.  142. 

N  N  2 
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eakl  or  KiMToms  particularly  by,"  &c. ;  then  followed  an  enumention 
Lo»D  iKVBRURY.  ^f  particulais,  ending  with  the  wonk  *'  or  shall  mn- 
^^^^SS^'  travene  or  fail  in  any  part  i)f  the  premises."  As  tk 
same  general  words  in  the  1  "eginiiiDg  of  the  clause  bad 
been  qualified  by  the  word  *' pfLrticuIarly,"  whitt 
introduced  the  enumeratioiij  the  repetition  of  them  ii 
the  latter  part  of  the  claua*^  was  hardly  susceptible  o 
a  more  extensive  meaning. 

The  case  which  at  first  sight  appears  to  be  the  roos 
difficult  to  distinguish  from  the  present  is  that  o 
Scott  V.  Scott  (a).  But  there  also  the  irritant  clause  wa 
framed  upon  the  principle  of  enumeration  of  the  pto 
hibited  acts,  and  one  of  the  prohibitions,  as  to  alienii| 
the  order  of  succession,  wm  not  irritated.  If  tij 
irritant  clause  in  the  present  case  liad  been  enumen 
tive,  the  case  of  Scott  v.  Scott  would  have  been 
decisive  authority. 

But  although  the  distinction  between  the  clause  i 
question  and  that  in  each  of  the  other  cases  to  wluc 
I  have  referred  may  seem  to  be  nan'ow,  yet  it  i 
capable  of  being  accurately  defined.  The  introdudor 
words  of  ^the  irritant  clause  in  this  case  can  be  iut^ 
preted  in  no  other  manner  than  as  applying  to  dl  tt 
previously  expressed  prohibitions  in  the  clause  mmt 
diately  preceding.  The  subsequent  words  are  ni 
intended  to  draw  out  in  detail  and  particuIarisEe  win 
had  been  thus  generally  expressed,  but  in  the  UMI 
general  and  comprehensivt*  terms  to  describe  evei 
deed  or  instrument  which  might  be  executed,  an 
every  act  and  thing  which  might  be  done  in  cont« 
vention  of  the  prohibitions,  or  to  affect  the  acts  pn 
hibited.  And  the  general  words  ''  ail  other  acta  w 
deeds,"  at  the  end  of  the  clause,  embrace  eveiytbin 
in  violation  of  the  prohibitions  which  had  not  im 
specifically  included  in  the  previous  description. 
(a)18Sec,  Ser,  168, 
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I  agree  that  the  Interlocutor  as  to  this  entail'should  eabl  op  Kmoaa 
be  affirmed.  ^^^^  iwmvn» 

The  Haulkerton  entail  appears  to  me  to  run  even  ^^^  /*«^'h^*^» 
closer  to  the  previous  decisions  than  that  of  Kintore. 
The  majority  of  the  Judges  of  the  Court  of  Session 
proceed  upon  the  groiuid  that  the  words  of  the  irritant 
daase  in  this  entail,  "  or  in  any  of  the  several  par- 
ticakrs  above  mentioned/'  cannot  be  applied  to  the 
irritant  clause  itself  on  account  of  their  grammatical 
constraction,  and  also  because  they  would  then  have 
no  practical  effect  For  when  it  says,  "  If  the  Earl  of 
Kintore  shall  do  in  the  contrary,"  with  respect  to 
certain  enumerated  things,  and  then  adds,  ''  or  in  any 
one  of  the  several  particulars  above  mentioned,^'  if  the 
words  "  above  mentioned  "  refer  to  the  particulars  just 
before  enumerated,  they  are  wholly  superfluous  and 
onnecessary. 

Lord  DecLs,  who  differed  from  the  other  Judges, 
said,  "If  there  be  two  ways  of  feirly  and  reasonably 
reading  the  clause,  the  one  of  which  limits  these  words, 
'or  in  any  one  of  the  several  particulars  above  men- 
tioned,' to  the  particulars  in  the  irritant  clause  itself, 
and  another  which  would  extend  them  to  all  the  par- 
ticulars in  the  previous  parts  of  the  deed,  the  rule  of 
strict  construction  would  oblige  us  to  take  that  reading 
which  is  not  favourable  to  the  entaiL^'  It  may  be 
doubted,  however,  whether  there  can  properly  be  said 
to  be  two  ways  of  construing  words  in  a  deed,  if  in 
one  way  they  would  have  a  practical  effect,  and  in  the 
other  way  would  be  wholly  inefficacious. 

But  then  again,  if  the  rigid  construction  in  favour 
of  nnfettering  entails  is  the  rule  to  be  followed,  it  may 
be  asked  w^hy  the  words  in  question  may  not  be 
r^arded  as  an  instance  of  repetition  not  uncommon 
m  deeds,  by  way  of  enforcing  the  previous  enumeration 
of  prohibited  acts.    We  have  seen  that,  in  the  case  of 
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E4BLOvKarrou. 

LOBD  IllYBSy^T. 

hef4  CkHmtfitr^t 


Rewnie  v.  Home  (a),  the  words,  "  or  shall  oontravene  or 
fell  in  any  part  of  the  premises/^  following  an  enume- 
ration, were  not  allowed  to  extend  the  clanse  beyond 
the  particulars  previously  enumerated^  and  were  ihm 
disabled  of  all  effect 

It  seems  to  me  hard  to  reconcile  the  present  vam 
with  the  previous  decisions,  but  I  do  cot  feel  ray 
doubts  sufficiently  strong  to  induce  me  io  differ  with 
the  opinions  of  my  noble  and  learned  friends,  who 
think  th&t  the  Interlocutor  as  to  this  entail  ought  to 
be  affirmed. 


Mr,  Neish :  Before  your  Lordship  puts  the  qu^stioD 
will  you  pardon  me  if  I  ask  for  cost^  on  behalf  of  the 
Keapondsnts. 

Jjord  Chelmsfobd  :  That  is  of  couisa 

iTUerlocidora  in  both  AppeaZa  affirmed,  aTtd  AppmU 
disTwisaed  with  costs. 

Loch  b  HacLaubin— Dobds  &  Greio. 


(a)dSh.&McL.142. 
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Ms8.  RICHARDSON  HAY  and  her  HUS-  i  ^  ..'?!•  ^ . 

BAND, }App«llants.       ^S:ll^^J^ 

The    lord    PROVOST     and     MAGIS--^  ^  —ifiviMk. 


TRATES  OF  PERTH, 


I  Rkspondents, 


Salmon  FUhing. — Case  in  which  it  was  held  that  the  Ber- 

money  mode  of  fishing  in  the  Tay  was  not  illegal ; — ^the 

fitatates  prescribing  no  specific  mode  of  fishing. 

PoUey  of  the  Scotch  Stcttutes  as  to  Salmon  Fishing, — ^Per 

the  Lord  Chancellor :  The  Scotch  statutes  as  to  salmon 

fishing  are  directed  to  three  objects  z-^l.  To  ensure  to 

the  sahnon  a  free  access  to  the  upper  fresh  waters,  which 

are  the  natural  spawning  grounds  of  the  ;fi8h.    2.  To 

secure  the  unimpeded  return  to  the  sea  of  the  smolt  or 

jooag  fry.     3.  To  prohibit  the  killing  of  unclean  fish 

during  the  fenced  months,  when  the  fish   are   out  of 

season. 

Bermoney  Mode  of  Fishing. — ^Per  the  Lord  Chancellor :  I 

cannot  find  anything  that  distinguishes  the  Bermoney 

mode  of  fishing  from  the  ordinary  mode  of  fishing  Iby 

net  or  coble. 
Pa*  the  Lord  Chancellor :  The  supposed  principle  of  fair 

play  among  rival  heritors  is  not  to  be  found  in  the' Ion* 

guage  of  the  statutes. 
Per  Lord  Chelmsford :  The  Respondents  are  not  at  liberty 

to  blend  their  title  as  Conservators  with  their  rights  as 

Heritors,  and  thus  to  convert  an  illegality  which  affects 

ihem  in  their  public  capacity  into  the  means  of  protecting 

their  private  interests. 

On  the  28ih  October  Mrs.  Hay,  of  Seggieden,  in  the 
parish  of  KiniannR  and  comity  of  Perth,  commenoed 
an  action,  by  the  summons  of  which  she  prayed  the 
Court  of  Session  to  rescind,  reduce,  and  set  aside  a 
certain  decree  pronottnced  by  that  Court  on  the  27th 
May  1856,  finding  and  declaring  that  the  said  Mrs. 
Hay,  her  t^iants,  servants,  &a,  *^  were  not  entitled  to 


536 


CASES   IN   THE   HOUSE   OF   LORDS* 


Hay  AND 

HmBAND 

9. 

Trs  Lord  Pmo* 

V08T,  &c.  or 

Pbkts. 


m\ 


"  fish  for  salmon  in  the  river  Tay  unless  by  the  rod, 
"  or  by  net  and  coble,  and  in  the  ordinary  way  ;  and 
"  that  the  mode  of  fishing  by  the  use  of  Bermoney  or 
"  Beardmoney  boats,  with  fixed  stakes^  pina,  or  ancbors 
"  placed  in  the  tidal  bed  of  the  river  was  iUeg^^  jmd 
"  contrary  to  the  statute  and  common  law;  and 
"  whereby  the  said  Court  had  prohibited  and  inter- 
"  dieted  the  said  Mrs.  Hay,  and  aU  parties  cMming 
*'  through  her,  from  fishing  by  means  of  such  fixed 
"  stakes,  pins,  or  anchors  as  aforesaid," 

Subsequently  Mrs.  Hay  presented  to  the  Lords  of 
Session  a  note  of  suspension,  praying  tlieir  Ijordshiiw 
si/mpUdter  to  suspend  the  said  decree  and  the  cbajge 
following  thereon,  and  to  repone  (o)  her  against  tbe 
same.     Both  these  proceedings  were  oonjoined 

Mrs.  Hay  alleged  that  the  decree  sought  to  be  it^ 
duced  had  been  obtained  in  her  absence,  and  2)cr  in* 
curiam,  at  a  time  which  she  liappened  to  be  abrortd 
and  "labouring  under  a  mistake  m  to  their  natan 
*'  and  effect."  All  this  was  of  course  denied  oa  tin 
other  side. 

The  parties  were  respectively  ordered  to  lodge  i 
condescendence  and  answers,  unfolding  their  respectin 
averments,  and  these,  as  set  out  in  the  pleadingHv  ^^ 
given  in  the  Second  Series  of  the  Court  of  Send 
Reports  (6). 

The  following  was  Mrs.  Hay's  plea  in  law : 

The  mode  of  fishing  in  question  not  !>eing  iOei^,  ind  luiqi 
adopted  and  practised  by  the  ac^joining  proprietora,  ineluding  4 
Defenders  themselves,  and  the  question  of  compensatiQn  bclWJ 
the  Pursuer's  father  and  the  Navigation  ConamisAioiiCTs  hrni^ 
been  determined  by  the  use  of  the  said  mode  of  Ashing*  the  don 
in  absence  obtained  by  the  Defender  figainst  the  Puimer  oq^ 
to  be  reduced  to  the  extent  and  effect  libelled. 

The  Magistrates  of  Perth,  on  the  other  haad,  relieti 
on  the  following  pleas  in  law : 

(a)  Restore.  (6)  Second  Series,  voL  ^. 
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ThsLoksPbo* 
Ton,  &c.  or 


I.  The  Pnnoer  (a)  is  not  entitled  to  fish  for  sftlmon  except  by  hat  axd 
tlie  araal  mode  of  fishing  by  the  pod  or  by  the  net  and  coble,  and  HoMi4Hti 
the  fishiiig  by  Beardmoney  boats  is  illegal  at  common  law.  ^ 

II.  The  mode  of  fishing  complained  of  as  involving  the  use  of         Piooii' 
fixed  stakes,  pins,  or  anchors,  with  ropes  attached  thereto,  and 
michioeiy  in  connexion  therewith,  is  contrary  to  the  statutes 

referred  to. 

III.  The  fixing  of  a  stake,  pin,  or  anchor,  with  rope  fixed 
thereto,  in  the  tidal  channel  of  the  river,  not  being  authorised  or 
done  in  any  recognized  exercise  of  the  right  of  fishing,  the  De- 
fenders, as  conservators  of  the  river,  have  the  right  to  direct  its 
remoTsL 

IV.  The  partial  exercise  of  the  use  of  Beardmoney  boats  in  the 
Tsj,  especially  for  a  period  short  of  forty  years,  cannot  legalize 
the  practice  if  otherwise  objectionable. 

Afterwards  a  record  was  dosed  between  the  parties, 

and  they  were  respectively  allowed  to  prove  their 

aUegations  by  depositions  before  a  Commission  upon 

an  issue  settled  as  follows : 

Issus  IK  THB  Gauss. 

Whether  during  part  of  the  years  1855,  1856,  and  1858,  or  any 
of  them,  the  Defender,  or  her  tenants  with  her  authority,  fished 
for  safanon  in  the  river  Tay,  opposite  or  near  to  her  lands  of  S^- 
gieden,  in  a  manner  contrary  to  law,  by  means  of  a  Bermoney  or 
other  boat  hauled  or  propdled  along  a  rope  attached  to  fixed 
ittkes  or  anchors,  or  to  a  fixed  stake  or  anchor,  placed  in  the  said 
rirer. 

On  the  15tb  Jnne  1860  the  Lord  Ordinary  (6)  pro- 
nounced an  Interlocator  upon  the  closed  record  in  the 
conjoined  actions,  issue,  and  proofis  adduced,  and  wbole 
process,  as  follows : 

The  Loid  Ordinaiy  having  heard  parties'  procurators,  and  oon- 
lidered  the  dosed  record  in  the  cox\joined  actions,  issue,  and  proofs 
adduced,  and  whole  process,  finds  that  during  the  year  1855, 
•nd  part  of  the  years  1856  and  1858,  Mrs.  Hay,  the  Defender  in 
the  issue  and  in  the  original  action,  fished  for  salmon  m  the  river 
Tsf  ,  opposite  or  near  to  her  lands  of  Seggieden,  in  a  manner  con- 
tmy  to  law,  by  means  of  a  Bermoney  boat  hauled  or  propelled 
sbng  a  rope  attached  to  a  fixed  stake  or  pin  placed  in  the  said 
rirer,  and  in  respect  of  the  said  finding  repels  the  reasons  of  re» 
duction  and  reasons  of  suspension  stated  for  the  said  Mrs.  Hay 
in  the  said  coi^joined  actions  respectively;  assoilzies  the  Lord 

(a)  Mrs.  Hay.  (b)  Lord  Neaves. 
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Provost  and  Magistmtfs  of  Perth  from  tte  eondusioM  of  the 
action  of  reduction;  finds  the  ktteraand  charpfc  in  the  tuspeuaioTi 
orderly  proceeded,  and  decerns ;  finds  the  said  parties,  the  Lofd 
Provost  and  Magistrates  of  Perth,  entitled  to  eatpenacs. 

Upon  a  reclaiming  note,  the  First  Division  of  the 
Court  of  Session,  on  the  2Gth  February  1861,  ordered 
Cases,  which  were  in  due  time  prepared  and  de- 
posited. 

On  the  20th  December  1861  the  Lords  of  the  First 
Division  (the  Lord  President  dissenting)  (a)  adhered 

(fl)  The  Lord  President  delivered   his  opiniofi  as  foUowBi— 

I  think  the  question  maj  h&  put  in  thb  form,  li  this  net  vatl 

coble,  or  is  it  not  ?    'Hi at  is  the  real  question,  apart  from  tie 

other  question,  as  to  putting  obstnictloni  into  the  nliseus  of  the 

river.     Is  this  a  fair  exercise  of  the  right  of  fishing;  hj  net  &nd 

coble,  or  is  it  not?    Now^  I  do  not  say  that  a  party  majr  not  use 

a  net  and  use  a  cohle  in  a  way  that  is  a  mere  evasion  of  the  right 

of  net  and  coble  fishing.     For  example,  a  party  puts  a  fixed  net 

across  the  river,  and  he  has  a  coble  liehind  it,  in  which  he  goes  to 

take  out  the  fish  when  they  are  caught ;  he  is  using  both  net  and 

coble,  but  that  is  not  what  ia  meant  by  fishing  by  net  and  odbk 

That  is  a  perversion  and  evasion  of  net  and  coble.     The  ootiAi 

f^oes  out  with  the  net  in  it,  the  fisherman  in  the  coble  hegim  il 

drop  or  pay  out  the  net  at  any  point  he  chooses,  embraeing  wiA-^ 

in  his  sweep  as  much  of  the  stream  aa  possible,  or  the  vHdt 

breadth  of  the  stream,  if  be  can  do  so.    A  person  on  shore  holds 

a  rope  attached  to  one  end  of  the  net,  and  thot  rope  is  of  luch 

length  as  is  suitable  for  drawing  the  net ;  the  man  with  the  cohh 

makes  a  sweep,  and  arrives  at  a  point  further  down  the  river^  and, 

in  the  meantime,  the  person  who  had  hold  of  the  rope  at  the 

point  from  where  the  coble  started  makes  his  way,  by  walking 

along  the  hank  of  the  river,  or  in  the  river,  till  he  reach^  tbe 

point  at  which  the  net  is  to  be  dmu'n  on  shore,  and  then  htA 

ends  of  the  net  are  drawn  in.    That  is  fishing  by  nut  and  cohte; 

and  that  is  done  here.    The  question  is^  Whether  the  cootrivaDee 

used  to  enable  the  puiics  to  do  it  more  eiffectually,  readeri  the 

doing  of  it  imlawful,  yea  or  nay.     It  is,  no  doubt,  the  fact  that 

the  contrivance  which  has  been  resorted  to  of  what  is  called  a 

Bermoney  boat  has  enabled  the  persons  who  use  it  to  catch  mmt 

fish,  that  is,  to  do  their  work  more  easily,  or  mare  freqaently  in 

the  course  of  ^e  day.  whereby  they  can  take  more  fiah«    That  is 

undoubtedly  the  case,  or  they  would  not  practise  it.    I  see  that 

certain  fishings  have  risen  greatly  in  value  since  this  contriratiiM 

came  into  use,  and  that  some  of  the  witnesses  say  they  would  be 

of  comparatively  little  value  if  the  Bermoney  boat  was  not  ptr^ 
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to  the  Lwd  Ordm/iTy's   Interlocutor,  refused   the       HxtAHD 

HUtBAlID 

prayer  of  the  reclaiming  note,  and  found  the  Lord 

rahted  to  be  used,  tiiough  it  is  not  quite  clear  that  the  Bennoney 
boat  is  the  cause,  or  the  sole  cause,  of  the  rise,  because  certain 
opentions  have  taken  place  on  the  Tay  which  are  supposed  to 
have  improved  some  of  the  fishings.    But  I  may  observe  that 
I  don't  see  any  evidence  of  a  falling  off  in  the  fishings  of  the 
proprietors  above.     It  seems  to  be  assumed  that  because  the 
pnties  below  catch  more  fish,  the  parties  above  catch  fewer  fish, — 
not  fewer  than  before— that  is  not  alleged — ^but  fewer  than  they 
would  otherwise  do.    No  doubt  the  parties  above  nerer  can  catch 
the  fish  that  have  been  ahready  caught  below;  but  if  the  party 
below  uses  aU  the  diligence  he  can  in  a  lawful  way,  I  don't  know 
any  common  law  or  statute  law  to  prevent  him  firom  catching 
ererj  fish  that  attempts  to  ascend  the  river.    The  limitations  on 
his  power  to  do  so  arise  from  the  habits  of  the  salmon,  and  the 
limits  to  human  skill  and  dexterity.    Now,  in  regard  to  this  Ber- 
money  boat,  I  understand  the  use  and  effect  of  it  to  be  this' — 
that  at  places  where  there  is,  as  here,  a  rise  and  fall  of  the  tide,  it 
is  used  at  high-water.    It  can  be  used  at  high-water  at  the  same 
places  where,  without  it,  fishing  can  be  carried  on  at  low-water 
oidy,  or  at  half  tide.    At  low-water  the  same  sweep  might  be 
taken  as  with  the  Bennoney  boat  at  high-water,  if  a  man  could 
wade  to  the  same  starting  point,  and  could  wade  down  the  river 
to  the  same  hauling  point.    If  the  tide  goes  out  far  enough  he 
can  do  thai.  If  the  case  is  put  upon  the  particular  position  of  Mrs. 
Hay's  fishings,  that  is  altogetiier  a  special  ground  of  judgment. 
But  the  judgment,  as  now  proposed,  is  put  on  general  grounds.    It 
is  against  the  use  of  the  Bermoney  boat  anywhere.    If  the  party 
can,  by  wading  or  without  wading,  go  to  the  same  starting  point 
and  the  same  hauling  point  at  low-water  as  he  would  resort  to 
with  the  Bennoney  boat  at  high-water,  then  he  lawftdly  performs 
at  low-water  exactly  the  same  sweep,  with  the  same  net  in  the 
same  ooblB  at  the  same  part  of  the  river,  with  the  same  curve, 
and  against  or  with  the  same  stream,  and  draws  over  exactly 
the  same  space,  and  nothing  more  or  less  than  he  does  at  high- 
water  when  using  the  Bermoney  boat  in  place  of  wading.    Now, 
then,  the  question  comes  to  be  whether,  when  he  uses  means 
iriiich  enable  him  to  do  that  at  high-water,  he  is  transgressing 
tiie  law.    I  don't  think  it  is  conclusive  against  this  contrivance 
tiiaft  it  is  used  at  a  state  of  the  tide  when  a  party  could  not 
fish  without  it,  and  that  oonsequently  he  kills  more  fish.     I 
don't  think  thai  is  conclusive,  because  I  think  thai  improve* 
menfcB  upon  the  net  and  coble  mode  of  fishing,  as  long  as  it 
is  £air  net  and  coble,  are  just  as  lawful  as  improvements  upon 
anything  dse.     I  cannot  understand  why  progress  should  be 
amrted  in  this  matter,— why  improvement  should  be  denied  to 
net  and  ooble,  and  open  to  everything  else  that  human  ingenuity 
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Provost  and  Magistrates  entitled   to  their  ^p€n6€s. 
Hence  the  present  Appeal  to  the  House, 

invents.  I  don't  think  that  a  party  using  a  £xed  maehkic  upoti 
his  own  shore,  at  the  place  where  he  draws  the  rope — a  windlM*, 
for  example — is  doing  anything  unlaivful.  Why  should  the  tsmn 
not  use  additional  power  to  draw  a^hoir  the  net,  and  why  should 
that  power  necessarily  be  the  power  of  the  human  hands,  unaided 
by  any  mechanical  power?  In  the  case  of  Sir  Jarnes  CdqvJmm 
there  were  stent  nets  across  the  river.  It  ts  said  that  stent  iMii 
were  of  the  very  same  nature  as  the  Bermoney  boat.  They  were 
the  very  reverse,  because  there  the  net  that  caught  the  Esli  iras  & 
fixture  in  the  river;  it  was  a  stationary  net  fijr  catching  fish,  and 
not  the  drawmg  of  a  net  by  a  coble  at  all.  And  the  judgment  of 
the  House  of  Lords  is  quite  clear  as  to  stent  nets.  Then  in  Ihe 
case  of  TAc  Duke  of  Queensberry  v,  Tht?  Marqidn  of  Annamiak,  it 
was  fixed  nets  for  obstructing  the  passage  of  the  fish,  used  (u 
the  judgment  states,)  "  not  for  the  purjiose  of  catching  fish,  hut 
"  for  preventing  or  obstructing  them  from  paasing  up  the  riref, 
"  and,  therefore,  find  that  the  methods  used  of  stcnting  adt 
"  across  the  river,  either  reaching  altogether  from  side  to  eide,  or 
'*  overlapping  each  other  in  the  manner  mentioned  in  the  proof, '^ 
&c.,  are  illegal.  Fixed  nets,  which  wou!d  prevent  altogether  the 
passing  of  the  fish,  I  hold  to  be  unlawful^  whether  the  engine  be 
a  fixed  net  or  fixed  stakes  stationary  in  the  water.  Id  the  cue 
of  Dirom  and  Littles  it  was  a  hang  net ;  in  the  Seaside  case  it  m 
a  stake  net;  in  The  Duke  of  Athol  v,  Wedderbum  it  w^  loot  ndi 
and  stake  nets,  and  tent  nets  alleged  to  be  of  the  nature  of  riiitt 
nets.  Then  in  the  case  of  Cunnif^ham  \\  Taylm'  it  waa  a  dyke 
erected;  in  the  case  of  Mackenzie  v,  Houston  it  waa  the  cue  of 
stent  nets,  the  one  end  of  the  stent  net  being  fixed  by  an  BX^Am 
in  the  stream,  and  the  other  end  on  shore,  and  the  net  so  fixtd 
was  left  standing  stretched  into  the  river— a  fixed  engine  for 
catching  the  fish.  And  in  that  case,  to  show  the  way  in  which 
the  expression  was  used,  observe  the  words  of  counael  aakuig  the 
interdict,  "  Our  prayer  in  the  meantime  is  limited  to  an  interdjct 
"  against  using  any  mode  of  fishing  except  that  which  is  lawfuL 
"  viz.,  net  and  coble."  That  is  the  meaning,  I  think,  of  the  ex- 
pression, the  ordinary  mode  of  net  and  coble.  The  ordinirt 
mode  of  net  and  coble  means  by  net  and  coble^  which  ii  the 
ordinary  mode  of  fishing.  The  same  goes  on  through  all  the 
cases.  The  case  of  Lord  Gray  was  a  case  of  fixed  mAcluDeiy,  and 
the  expression  used  by  the  Lord  Justice- Clerk  there  is,  that  he  b 
against  any  except  the  legal  mode  by  net  and  coble;  thai  m 
recognizing  net  and  coble  as  the  legal  mode.  Then  FMm  r* 
Smith  was  a  case  where  salmon  fishers  harl  ererted  sighta  in  oiW 
Jluminis  to  enable  them  to  see  the  fish.  That  proc^d«  on  a 
different  principle  altogether.  The  £it:ht5  were  embankmenta  la 
the  river,  to  make  the  river  shallow  at  these  placeSi  ao  tlt^  Um 
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Sir  Hugh  Caima  and  Mr.  Mure,  for  the  Appellants,       hw.1S 
insisted  that  the  Court  of  Session  had  no  authority  to    th«  loed  pbo- 

"  Yoar,  &C.OV 

prescribe  the  manner  in  which  a  right  of  salmon  fish-        p««re. 
ing  shall  he  exercised,  unless  express  powers  to  that 
eflfect  be  given  by  the  Legislature,  which  was  certainly 
not  the  case  here.    The  opinion  of  the  Lord  President, 

fish  passing  over  them  mi^ht  be  seen ;  they  were  ridges  erected 
across  the  channel  of  the  river.  And  these  are  all  the  cases  that 
are  referred  to.  Therefore,  I  think,  that  the  phrase  in  all  these 
cases,  "  the  ordinary  mode  of  fishing  by  net  and  coble  "  means 
that  they  are  not  to  fish  in  any  other  mode  than  hy  net  and  coble, 
which  is  the  ordinary  mode.  And  the  question  always  recurs.  Is 
this  net  and  coble  ?  I  think  the  mode  of  fishing  here  used  is 
truly  net  and  coble.  But  still  the  question  remains,  whether 
they  were  entitled  to  have  that  pin  in  the  alveus  of  the  river  ? 
Now,  in  the  first  place,  there  were  some  fanciful  ideas  broached 
about  liightening  the  fish,  but  I  don't  think  it  is  proved  that 
this  thing  is  calculated  to  frighten  the  fish,  any  more  than  any- 
thing else  frightens  the  fish.  I  think  if  a  boat  was  anchored 
there,  it  would  frighten  the  fish  just  as  much.  Then,  again,  I 
don't  think  that  this  pin  obstructs  the  navigation  of  the  river. 
But  still  the  magistrates  of  Perth  are  the  conservators  of  the  river, 
and  it  may  be  that  they  are  entitled  to  insist  on  its  removal ;  and 
the  observation  which  is  made,  that  this  {Murty  has  no  right  to  put 
a  pin  into  the  river  at  all,  and  that  by  putting  it  into  the  river, 
and  using  it  for  the  fishing,  they  injure  the  party  who  has  the 
fishing  above,  is  a  material  observation,  but  still  it  does  not  go  to 
the  principle  of  the  Bermoney  boat  fishing,  because  that  might 
be  carried  on  without  putting  any  pin  in  the  river,  as,  for  instance, 
by  an  anchor  which  was  removed  at  every  tide.  So  that  it  does 
not  touch  the  principle  of  the  Bermoney  fishing.  I  dare  say  there 
may  be  a  right  to  cause  that  pin  to  be  removed,  but  that  is  not 
the  judgment  that  is  proposed  to  be  pronounced.  I  must  say 
that  I  have  great  difficulty  in  arriving  at  the  conclusion  that  this 
is  anything  else  than  net  and  coble  fishing ;  and  although  it  is  a 
mode  by  which  they  are  enabled  to  exercise  that  net  and  coble 
fishing  at  a  higher  state  of  the  tide,  I  think  it  is  nothing  else  than 
an  improvement  on  that  system,  and  that  therefore  it  is  not  in 
itself  illegal;  that  it  is  not  illegal  to  start  the  boat  at  a  point 
farther  out  into  the  stream,  and  that  it  is  not  illegal  to  convey  the 
tow  rope  from  that  point  to  the  place  where  the  net  is  hauled  in 
by  a  boat  instead  of  over  a  man's  shoulder,  he  walking  in  the 
river.  Therefore  I  cannot  concur  in  the  judgment  that  has  been 
proposed  on  that  ground.  The  form  of  the  judgment  of  the 
Court  will  be  to  adhere  to  the  Interlocutor  of  the  Lord  Ordinary. 
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who  dissented  from  his  brethrenj  was  strong  in  the 
Appellants'  fiivour.  The  mode  of  fisbiDg  adopted  by 
them  arose  from  local  circimistances,  and  was  not  con- 
trary to  the  common  law  nor  prohibited  by  any  aU* 
tute ;  neither  was  it  opposed  to  any  decision,  except 
that  now  complained  o£  In  Dirom  t.  Little  (a),  the 
Court  said :  "  You  must  not  iise  a  net  which  will  c^tcii 
"  the  fish  when  you  are  not  there/' 

[The  Court  seems  to  hold  that  you  ciai  only  fish  by 
a  net  kept  in  hand.] 

That  is  so ;  and  the  Appellants  do  not  violate  the 
rule  so  laid  dowiL  Lord  Eldon  considered  that  the 
Court  of  Session  had  gone  a  great  way  in  venturing 
to  exercise  a  discretion  noM  here  conferred  on  them 
by  the  statutes  relating  to  sahnon  fishing  in  Scot- 
land (b).  The  present  is  a  remarkable  illustration  of 
this  judicial  interferenoej  which  must  be  checked  anJ 
repressed  by  a  reversal  of  the  decision  now  appaled 
from. 

The  Lord  Advocate  (c)  and  the  SoUcitoT'Generul  (<?) 
for  the  Eespondents. 


Lord  Ckamoettor'9 
opimkm. 


The  Lord  Chancellor  {e)  i 

My  Lords^  it  was  a  just  remark  of  Lord  Eldoftx, 
60  years  since,  that  the  decisions  in  the  Courtfi  of 
Justice  in  Scotland  upon  the  subject  of  salmoa  had 
gone  fat  beyond  any  principles  embodied  in  thi 
statute  law.  And  the  obsei-vation  then  made  \b  un- 
doubtedly still  more  true  with  regard  to  the  course 
and  tenor  of  subsequent  decisiouB.  My  Lords,  it  doei 
not  appear  to  have  occurred  to  that  very  learned  judge 
that  the  decisions  were  capable  of  being  attributed  to 

(a)  Morrison's  Dictionarj,  4^  ^2. 

(b)  See  Johnstone  v.  Stotta>  4  Patoii,  274, 

(c)  Mr.  MoncreifP.  {d)  Sir  R*  Pahner. 
(e)  Lord  Westbury. 
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ooiBiaon  law.    Thafc  haa  been  the  plea  subsequenUy       hmb^ 

made  for  them.  But  with  the  exception  of  the  general   xn  lobd  pbo. 

principles  that  salmon  fishing  is  inter  jura  regalia, 

and  the  other  constitutional  principle,  that  the  bed 

and  soil  of  nayigable  rivers  are  vested  in  the  Crowns 

I  am  unable  to  £nd  any  rule  or  principle  of  common 

law  that  is  not  embodied  in  the  statutes  themselves 

upon  the  subject,  which  in  truth,  especially  the  earlier 

ooeS)  may  be  considered  as  declaratory  of  the  common 

law. 

It  is  most  important  to  observe  the  principles 
which  these  aots  embody,  and  the  objects  which  «the 
l^islature  sought  to  attain.  My  Lords»  they  are 
directed  to  three  objects.  One  to  ensure  to  the  salmon 
a  free  and  unimpeded  access  to  the  upper  fresh  waters, 
which  are  the  natural  spawning  grounds  of  the  fish. 
The  second,  to  secure  the  unimpeded  return  to  the 
sea  of  the  smolt  or  young  fry  of  the  salmon.  The 
third  was  to  prohibit  the  killing  of  imdean  fish  during 
the  fenced  months,  as  we  call  them  in  England,  that 
is,  when  the  fish  are  out  of  season. 

For  the  purpose  of  accomplishing  these  objects, 
which  are  clearly  declared  in  various  statutes  from 
the  very  earliest  times  down  to  the  latest,  the  statutes 
rendered  it  unlawful  to  erect  any  cruives  or  weirs  in 
waters  where  the  sea  ebbs  and  flows.  Cruives  and 
weirs  were  allowed  in  fresh  water  with  certain  limita- 
tions. One  was  that  there  should  be  a  mid  stream, 
the  width  of  which  is  carefaUy  defined.  The  other, 
that  the  hecks  (as  they  are  caUed),  that  is,  the  inter- 
stioes  between  the  wickerwork  of  the  cruives,  should 
be  at  least  three  inches  wide.  Fishing  is  also  prohi- 
bited at  mill  dams  by  any  description  of  fixed  net  or 
engine.  And  then  there  is  an  enactment  rendering  it 
absolutely  necessary  that  a  free  passage  should  be  given, 
both  at  thecmivesand  at  the  mill  dams  in  fresh  water, 
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pmth.  Uy  lx)rds,  these  are  the  objects  which  the  statute* 

Lard  ckameeiiar^s  gQ^jg^t  to  accomplish,  and  jour  Lordships  will  recog- 
•nize  in  them  provisions  for  preserving  the  br^d  of 
the  fish,  but  they  nowhere  descend  to  any  directLonfl 
touching  the  mode  or  the  manner  of  Eshiiig. 

When  we  come  to  the  decisions  upon  the  subject^ 
we  find  from  the  earlier  decisions  that  the  ratio  de- 
cidendi assigned  by  the  Judges  has  been  to  secure  the 
free  passage  of  the  fish  botli  up  iind  down  the  river* 
The  earlier  decisions  give  that  as  the  reason  for  hold- 
ing that  stent  nets  were  illegal,  that  stake  nete  were 
illegal,  that  dykes  and  dams  ought  not  to  be  erected, 
and  that  towing  paths  could  not  be  projected  into 
the  river  for  the  purposes  of  fishing  The  reason  for 
the  determinations  is  therefore  found  to  have  been  in 
strict  conformity  with  the  principles  enunciated  in  tba 
statutes.  No  doubt  it  was  perfectly  competent  to  the 
Courts  in  Scotland  to  extend  their  decisions  beyond 
the  letter  of  the  enactments,  proceeding  upon  thM 
which  we  are  accustomed  to  call  in  England  tbe 
equity  of  the  statutes,  a  mode  of  inte^^tretation  vciy 
common  with  regard  to  our  earlier  statutes,  and  very 
consistent  with  the  princi)>le  and  manner  according 
to  which  Acts  of  Parhament  were  at  that  time  framed 
I  do  not  therefore  deny  that  so  far  the  deciaioiis  aif 
consistent  with  the  general  jirinciples  of  the  statutes, 
and  are  in  conformity  with  the  law.  And  probably, 
my  Lords,  we  are  right  in  coining  to  the  oonduaoii 
that  those  decisions  have  gone  so  far  as  to  make  ii 
clear  law  at  the  present  time  that  it  is  illegal  to  iah 
for  salmon  with  any  net  or  ^  ith  any  species  of  €m^at 
or  machinery  devised  or  constructed  for  catching  fish 
which  is  a  fixture,  which  is  at  all  fixed  or  permatuent^ 
even  for  a  time,  in  the  waten    And  if  I  were  aiked 
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to  define  the  conclusion  which  I  ahonld  derive  from       "? J, JJJ 
the  statates  and  the  decisions,  it  would  be  this,  that    trb  lmd  pio. 

vosT|  frc,  or 

it  was  not  l^al  to  fish  with  a  net,  unless  when  the  net        p»"«> 
continned  in  the  hand  of  the  fishennan.    The  net  must 
not  quit  the  hand,  and  the  net  must  be  in  motion, 
during  tiie  op^ation  of  fishing. 

My  Lords,  I  am  very  careful  to  state  this  conclu- 
sion that  I  have  come  to  in  the  outset,  because  your 
Lordships  will  observe  from  the  whole  of  the  reasoning 
in  this  appeal  case,  that  the  conclusions  sought  to  be 
established  by  the  Bespondents  are  that  the  decisions 
interpreting  the  law  have  left  open  for  the  exercise  of 
the  right  of  salmon  fishing  merely  the  mode  of  fishing 
by  net  and  coble ;  and  the  Respondents  are  not  con- 
tent with  that,  for  they  contend  that  the   decisions 
require  us  to  hold  not  merely  that  the  fishing  must  be 
confined  to  net  and  coble,  but  that  it  must  be  fishing 
by  net  and  coble  m  Uie  ordimary  way.    My  Lords, 
these  words  are  of  great  moment,  and  would  in  my 
opinion  be  excessively  prejudicial  if  they  were  re- 
garded as  part  of  the  just  conclusion  to  be  derived 
from  the  decisions  and  enunciated  as  settled  law.   The 
result  of  those  words,  if  they  were  held  to  be  part  of 
the  formula  of  the  law  would  be  this,  that  upon  the 
present  plan  of  fishing  by  drag  net  and  coble  (that  is, 
by  net  and  coble)  there  could  be  no  improvement 
whatever.    It  would  in  effect  confine  the  fishermen 
entirely  to  the  old  practice  introduced  centuries  ago, 
and  handed  down  from  generation  to  generation ;  it 
would  be  impossible  to  improve  either  upon  the  shape 
of  the  net,  or  the  mode  of  using  the  net,  or  the  character 
of  the  boat,  or  the  mode  of  propelling  the  boat. 

In  order  that  I  may  bring  an  illustration  to  show 
to  your  Lordships  what  would  be  the  practical  conse- 
quence of  that  interpretation  of  the  law,  let  me  sup- 
pose  a  river,  shallow  but  having  numerous  holes  in  it 
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homaJd  where  the  fish  would  shelter  themselves  from  the  net 
thb  lobd  peo-  The  ordinary  drag  net  would  sweep  over  the  liolea^ 
Perth.  and  uot  cnclose  or  catch  a  single  &k  If  you  accepted 
Lord  cAaneeUor'M  ^^^  ^aw  as  thus  interpreted,  the  consequence  woulJ  be, 
that  supposing  some  man  was  ingenious  enough  to  de- 
vise a  mode  of  constructing  a  drag  net  so  that  wteE  it 
came  to  the  hole  it  should  accommodate  itself  to  that  in- 
equality in  the  bed  of  the  river,  and  thereby  catch  tlie 
fish,  that  exercise  of  ingenuity  in  improving  the  ordi- 
nary modes  of  fishing  would  be  ytruck  at  and  prohi- 
bited by  the  interpretation  put  upon  those  words  by 
the  Respondents.  So  again,  my  Lords,  if  during  tift 
discolouration  of  the  water  any  fisherman  hnvitig 
rights  of  saknon  fishing  was  desiroim  of  catching  &iL 
in  a  part  of  the  river  to  which  the  ordinary  drag  net 
could  not  be  accommodated,  and  be  used  that  whidi 
your  Lordships  have  frequently  seen,  namely,  a  castlif 
net,  in  that  case,  according  to  the  interpretatioa  of 
the  Bespondents,  that  also  would  be  a  thing  which  it 
would  not  be  competent  to  him  to  do. 

My  Lords,  it  appears  to  me  that  there  is  no  founda- 
tion for  that  narrow  interpretation  ;  but  I  think  tb&t 
in  conformity  with  the  principles  of  the  statutes  pm- 
hibiting  anything  which  by  its  being  a  fixture  would 
tend  to  prevent  free  passage  of  the  fiah  up  the  river, 
and  also  in  conformity  with  the  siiirit  of  the  dedsioiw^ 
the  proper  conclusion  is,  that  ''the  net  aod  coble"  ta 
merely  symbolical  of  the  proper  legal  form  of  fishiog 
that  legal  form  of  fishing  being  by  a  net  which  m  nOl 
to  be  fixed  or  stented,  or  in  any  manner  settled  or 
made  permanent  in  the  river,  but  is  to  be  used  by  tte 
hand,  and  is  not  to  quit  the  hand,  but  is  to  be  kept  in 
motion  duiing  the  operation  of  fisliiog. 

My  Lords,  there  has  been  another  controvetigr  upon 
this  subject,  which  it  is  necessary  also  to  allude  i^ 
namely,  as  to  the  object  for  whicli  those  law^  hAw 
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been  paasei     If  we  take  that  object  from  the  pre-       hJLJJIS 
ambles  of  the  statutes,  nndotibtedly  it  must  be  held    trs  ixTrd  pbo. 

▼oar,  Ac.  or 

to  be  the  common  object  of  all  law,  namely,  the  general 
good  of  the  community.   But  I  find  in  many  decisions, 
and  particularly  in  the  judgment  in  the  present  case, 
that  a  narrower  object  has  been  assigned  to  the  legis- 
lature, and  that  the  legislation  is  supposed  to  have 
been  directed  for  the  benefit  of  the  co-rival  proprietors 
upon  the  river.    My  Lords,  I  find  no  trace  of  that  in 
the  language  of  the  statutes,  and  I  agree  entirely  with 
the  observations  which   I   find  were  used  by  Lord 
QHliea  and  Lord  Meadowbcmk  in  an  early  case,  I  think 
the  case  of  the  Duke  of  Aihol  v.  Maule  (a),  of  which 
extract  is  pven  in  the  cases  before  us.    Lord  Meadow- 
havk  says,  and  I  think  correctly  says,  "  There  is  no 
indication  in  the  statutes  of  what  Lord  Woodhxmaelee 
has  laid  down.    There  is  not  a  vestige  of  evidence 
perceptible  to  me  that  they  were  intended  to  prevent 
a  monopoly  on  the  part  of  the  inferior  heritors  or  of 
any  body  of  men.     It  seems  to  me  that  the  predomi- 
nant radical  idea  of  the  Legislature  was  invariable 
that  they  should  preserve  and  encourage  the  breed  of 
fisL    That  was  the  object  of  aH  their  enactments."  (6) 
My  Lords,  this  correction  of  ordinary  language  is 
by  no  means   immaterial,  for  your  Lordships  will 
observe,  in  the  judgments  which  are  now  under  review, 
a  continued  reference  to  the  supposed  principle  of 
securing  fair  play  among  the  heritors.     One  of  the 
principal  reasons  of  decision  given  by  two  of  their  Lord- 
ships in  the  Court  below  (c)  was  this  supposed  right 

(a)  Buchanan's  Remarkable  Cases,  p.  254. 

{h)  Par  Lord  Gillies :  *'  It  is  said  that  the  King,  having  made 
"  grants  to  yarions  persons,  it  must  have  been  the  object  of  the 
**  LegiaUtore  to  protect  those  grants.  It  is  clear  to  me  that  no 
**  such  idea  ever  occurred  to  the  Legislature."  See  Mr.  Bucha- 
nan's entertaining  Reports,  p.  271. 

(e)  See  Report  in  Second  Series,  vol.  24. 
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introduced  by  the  statutes,  of  so  regulating  the  dis- 
tribution of  the  catching  of  the  fish  that  all  the  co- 
rival  proprietors  should  have  their  share.  Now  I  need 
hardly  point  out  to  your  Lordships  that  it  would  be 
impossible  to  carry  such  a  principle  into  anything  like 
practical  operation ;  and  yet  it  figures  as  oue  of  the 
principal  grounds  of  decision  in  the  judgments  of  the 
learned  Judges  in  the  Court  below. 

My  Lords,  if  this  be  so,  then  there  are  one  or  two 
other  corrections  which  it  is  necessary  to  make  before 
we  come  to  consider  the  legality  of  the  mode  of  fishing 
adopted  by  the  Appellants.  I  will  point  out  to  your 
Lordships  the  extreme  uncertainty  which  has  found 
its  way  into  some  of  the  judgments  of  the  learned 
Judges  in  the  Court  below  from  confounding  two 
things  in  the  present  case,  namely,  the  right  to  put  a 
stake  or  stents  in  the  alveus  of  the  river,  with  a  view 
to  the  navigation  of  the  river,  and  the  right  to  use  the 
stakes  when  placed  there  for  the  purposes  of  fishing. 

Now,  my  Lords,  the  present  action  in  which  this 
Appeal  is  brought  was  an  action  of  reduction  by  the 
present  Appellants  (a)  of  a  decree  which  was  obtained 
against  them  in  absence  in  an  action  of  declarator  by 
the  Bespondents  (6),  which  was  addressed  entirely 
to  the  question  of  what  was  a  legal  or  illegal  mode 
of  fishing.  And  the  right  of  the  Respondents,  who 
are  the  conservators  of  the  river  Tay,  was  not  a 
matter  properly  to  be  regarded  either  in  the  decision 
of  that  case  or  in  the  decision  of  the  present  case. 
I  am  desirous,  therefore,  of  pointing  out  to  your 
Lordships  that  the  qur^'^tion  whether  a  stake  fixed 
in  the  river  does  or  «loes  not  in  any  way  inter- 
fere with  the  navigation  of  the  river,  and  whether 
that   stake    was    or   was   not    removeable    by   the 


(a)  Mrs.  Hay  and  her  husband. 

(b)  The  Mai^istrates. 
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Eeapondents  in  the  exercise  of  their  powers  aa  conser-       uSbaH 
vatotB  of  the  river,  is  not  a  question  that  can  properly    tb«  lord  pm>. 
enter  into  your  decision  upon  the  present  case  as  an        pbbtbI^ 
dement  of  judicial  determination.     Your  dedsion  in  ^"^^  ckamanofg 
the  present  case  will  be  confined  entirely  to  the  ques- 
tion of  the  l^aiity  of  the  mode  of  fishing  adopted  by 
the  Appellants^ 

Hy  Lords,  it  is  necessary  to  mark  that  particularly, 
because  in  looking  at  the  note  appended  to  the  Inter- 
locutor of  the  Lord  Ordi/iw/ry^  your-  Lordships  will 
observe  that  the  reasoning  of  that  learned  Judge 
appears  to  be  this,  that  the  erection  of  a  stake  in  the 
bed  of  the  river  was  a  thing  to  be  prohibited  by 
principle  as  affecting  the  navigation  of  the  river,  and 
that,  consequently,  it  was  illegal  to  use,  for  the  pur- 
poses of  fishing,  a  thing  which  was,  for  other  distinct 
grounds,  in  itself  an  illegal  occupation  of  part  of  the 
aoivm  of  the  river  (a).  My  Lords,  with  that  we  have 
nothing  to  do  upon  the  present  occasion.  The  intro- 
duction therefore  of  that  into  the  Judgment  as  a 
ground  of  decision  is  the  introduction  of  an  element 
ii^ch  does  not  properly  come  within  the  wmhit  of 
the  present  inquiry.  My  Lords,  I  will  next  notice 
another  ground  which  figures  very  much  in  the 
Judgments  in  the  Court  below,  but  which  I  think 
your  Lordships  will  dismiss  as  being  entirely  tin- 
worthy  of  your  attention.  It  is  said  that  the  erection 
of  stakes  in  the  river,  and  the  use  which  is  made  of 
the  stakes  by  a  rope  which  is  stretched  between  them, 
is  the  putting  of  something  into  the  river  that  has  the 
effect  of  frightening  away  the  fish  and  preventing 
them  from  ascending  the  river.  My  Lords,  I  think 
that  may  be  at  once  dismissed,  because  there  is  really 
no  feundation  for  it  in  the  evidence.  It  is  a  thing 
that  is  quite  unworthy  of  serious  attention. 

(a)  See  Second  Series,  vol.  24,  p.  232. 
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HAY  Am  With  these  remarks^  my  Lords,  I  now  come  to  oon- 

tbbLoedpbo-  aider  what  is  the  mode   of  fishing  that  has  been 

^*pi«TH.**  adopted  by  the  Appellants,  ,and  whether  that  mode 

-^^*  ^*jj^*^'  of  fishing  can  or  cannot  be  truly  denominated  fishing 


by  net  and  coble.  Now  the  Appellants  are  the 
owners  of  certain  lands  lying  on  the  banks  of  the 
river  Tay,  and  they  have  the  right  of  salmon  fishing 
ex  adverso  of  those  lands.  Immediately  in  fix)nt  of 
those  lands  (a  narrow  channel,  part  of  the  alveua  of 
the  river  alone  intervening),  lies  a  long  bank  of  gravel 
and  sand.  That  portion  of  the  alveus  of  the  river 
which  is  immediately  between  this  bank  of  gravel 
and  sand  and  the  lands  of  the  Appellants  is  dry  at 
low  water,  the  consequence  therefore  is,  that  in  the 
flowing  tide  (probably  the  most  favourable  time  foi 
fishing  for  salmon)  it  would  be  impossible  for  a  coble 
to  quit  the  immediate  bank  of  the  lands  of  the  Ap 
pellants.  It  would  be  necessary  for  the  coble  to  start 
from  the  other  side  of  the  low  bank  of  sand  anc 
gravel  which  is  interposed  between  the  lands  of  the 
Appellants  and  the  principal  alveus  or  stream  of  the 
liver.  Accordiogly,  my  Lords,  from  necessity  the  Ap 
pellants'  coble  starts  from  the  other  side  of  this  bani 
of  gravel  and  sand,  and  at  the  place  whence  th< 
coble  starts  with  the  net  the  water  is  exoeedingl] 
deep.  It  deepens  of  course  as  the  tide  ascends,  h 
this  narrow  channel  opposite  to  the  bank  of  grave 
is  covered  at  high  water. 

Now  the  mode  of  fishing  by  the  ordinary  draj 
net  your  Lordships  are  familiar  with.  You  knov 
that  the  net  hangs  at  the  extreme  ends  of  two  ropes 
one  I  will  denominate  the  tow-rope,  that  is,  a  rop 
at  the  upper  extremity  of  the  net;  the  other,  th< 
hauling-line,  which  is  a  line  at  the  lower  extremity 
of  the  net.  The  net  is  taken  in  an  ordinary  Uttli 
row-boat,  familiarly  called  a  coble.    One  man  ordi 
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narily  holds  the  tow-rope.    The  coble  is  then  rowed       hat  and 

*  *  HU8BAMD 

or  taken  out  into  deep  water.    Another  man  at  the    ^hb  low  pho- 
stem  of  the  coble  pays  out  the  net.    The  coble  makes    '^^ma,°' 
a  sweep  as  long  as  the  length  of  the  net  and  the  ^'^^^iSSm^' 
tow-Topes  allow.    The  man  with  the  tow-rope  hastens 
down  to  the  lower  point,  which  is  the  place  of  des- 
tination of  the  coble  when  it  comes  in   from   its 
sweep,  and  then,  with  the  aid  of  both   ropes,  the 
tow-rope  and  the  hanling-line,  the  net  is  dragged  to 
the  shore. 

Now  in  consequence  of  the  coble  in  the  present 
case  being  obliged  to  start  from  the  inner  side  of  the 
bank  of  sand  and  gravel,  it  became  necessary  to  de- 
vise a  mode  for  the  tow-rope  being  carried  to  the  shore. 
And  here  I  regret  to  find  that  so  much  unnecessary 
importance  has  been  given  to  the  machinery  adopted 
by  the  Appellants  by  the  words  used, — ^particularly 
the  word  Bermoney,  and  the  term  Bermoney  boat, 
whidi  has  given  an  unnecessary  degree  of  importance 
to  a  very  simple  plan  for  carrying  the  tow-line  to  the 
shore.  My  Lords,  there  is  no  necessity  for  adopting 
any  particular  mode  of  machinery.  If  a  common 
rope  were  fastened  to  a  stake  upon  the  land  at  the 
hauling-point,  the  point  where  the  net  is  hauled  in, 
and  were  fastened  to  a  stone  at  the  upper  point,  the 
place  of  departure  of  the  coble,  and  if  a  boy  by  the 
aid  of  the  rope  can-ied  down  the  tow-Une  in  a  tub 
to  the  place  of  hauling  in,  it  would  be  equally 
effectual  for  the  purpose  with  the  apparatus  which 
has  been  dignified  with  this  special  nama  The  evil 
resulting  from  this  special  name  is  this,  that  it  has 
been  called  a  peculiar  system,  as  if  there  were  som^ 
thing  in  it  distinct  from  the  ordinary  mode  of  fishing 
by  net  and  coble.  Why,  my  Lords,  imagine  for  a 
moment  that  you  were  fishing  by  net  and  coble 
in  a  river  having  precipitous  banks  with  very  deep 
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water  iiomediately  close  to  the  shore,  and  a  bank 
above  it  covered  with  brushwood  and  with  trees, 
rendering  it  impossible  for  a  man  to  walk  upon  the 
bank,  and  suppose  that  the  water  was  so  deep  that 
it  was  impossible  for  him  to  wade  with  a  tow-line, 
in  such  a  case  you  must  of  necessity  carry  down  the 
tow-line,  either  by  another  coble  used  for  the  pur- 
}>ose,  or  by  some  apparatus  similar  to  that  which  is 
Iiere  employed.  But  the  great  distinguishing  remark 
applicable  to  the  whole  is  this,  that  the  apparatus 
for  carrying  the  tow-line  from  the  upper  point  to 
the  lower  point  does  not  in  the  smallest  degree  in- 
terfere with  the  action  of  the  net.  The  net  still 
continues  in  the  hand  of  the  fisherman ;  the  net  still 
continues  in  motion;  the  net  is  not  fixed  for  any 
period  during  the  time  of  the  operation.  The  opera- 
tion, in  order  to  be  effectual,  must  of  necessity  he 
as  rapid  as  possible,  for  any  one  conversant  with 
that  mode  of  fishing  knows  well  that  the  great  ob- 
ject is  to  make  your  sweep  with  great  rapidity,  and 
to  bring  the  ends  of  your  net  together  as  quickly 
as  possible,  otheiwise  the  fish  strike  away  in  the 
spaces  which  are  still  open  to  them  between  the 
ends  of  the  net  and  the  shore,  and  escape  the  haul  of 
the  net ;  the  net,  therefore,  always  remains  a  thing 
in  motion,  and  if  a  thing  in  motion,  not  a  thing 
that  can  be  brought  within  the  principle  of  any  of 
the  decisions,  or  within  the  prohibition  against  fix- 
tures or  fixed  engines,  which  is  either  contained  in 
or  ought  to  be  derived  from  the  language  of  the 
statutes.  I  cannot  therefore  find,  when  the  thing 
itself  is  looked  at  with  an  understanding  of  the  sub- 
ject, anything  that  in  the  least  degree  distinguishes 
this  mode  of  fishing  from  the  ordinaiy  mode  of  fish- 
ing by  net  and  coble.  It  has  the  peculiarity  of  that 
mode  of  fishing,  and  it  has  the  requirements  of  that 
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mode  of  fishini;,  because  it  is  a  mode  of  fishizu;  which       hat  Airn 

existe  only,  and  takes  the  fish  only,  whikt  the  net   xmrLoidpeo* 

is  kept  in  motionv  and  which  preserves  all  the  dis-     ^°Smn'.^' 

tinetiye  peculiarities  of  fishing  by  net  and  coble,  i»r*  c^^oor"* 

namely,  taking  a  grasp   of  a   portion  of  the  river 

during  such  time  only  as  is  required  for  the  boat  to 

row  round  the  net.     The  rapidity  of  the  operation 

is  assisted  even  by  this  apparatus,  the  object  of  which 

is  merely  to  cany  the  tow-line  firom  one  end  to  the 

other  in  a  localiiy  in  which  it  is  not  possible  to  carry 

it  by  the  ordinary  mode. 

My  Lords,  these  appear  to  me  to  be  the  substantial 
grounds  npon  which  this  mode  of  fishing  ought  to  be 
held  to  be  a  mode  of  fishing  strictly  within  the  prin- 
ciples of  the  law,  and  to  be  not  at  all  struck  at  either 
by  the  language  of  the  statutes  or  by  any  decisions 
derived  from  the  statutes. 

Now  the  decisions  are  well  collected  shortly  in  the 
judgment  of  the  Lord  President  (a).  They  are  also 
stated  correctly  (for  I  have  tested  them  all)  in  the 
case  of  the  Appellants ;  and  in  eveiy  one  of  these 
cases,  beginning  from  the  earliest  times,  (I  will  note 
particularly  the  Athol  case  (6),  and  the  case  of  Dirom 
and  Little  (c),  amongst  others,)  your  Lordships  will 
find  that  invariably  the  thing  which  is  struck  at  by 
those  decisions  is  a  mode  of  fishing  by  having  nets 
which  are  either  permanently  fixed  or  fixed  for  a  time, 
such  as  being  left  in  for  the  night,  or  left  in  during 
the  whole  of  the  tide,  and  having  therefore  the 
character  of  permanent  fixtures,  and  on  that  ground 
denominated  an  illegal  mode  of  fishing. 

I  may  here  advert  to  an  ingenious  suggestion  which 
made  by  the  Respondents.    The  Respondents 

(a)  See  tuprt,  p.  538,  note. 

(b)  Buchanan's  Remarkable  Cases,  p.  264. 

(c)  MoRiscm's  Dictionaiy,  p.  14, 282. 
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Hat  AND  appeaiea  to  a  case  in  which  it  was  held  that  ai 
T^^ITL  indi^doal  having  the  right  of  fiahing  had  no  right  t. 
^°piiStt.°'  construct  a  permanent  towing  path  in  the  river  a 
xortf  Chancellors  a  gangway  in  order  to  facilitate  his  operation  o 
fishing,  and  they  describe  this  Bermoney  apparatoi 
(as  it  is  caUed)  as  being  in  reality  a  towing  path  oi 
gangway.  But  the  reason  for  the  determination  o 
the  case  referred  to,  and  firom  which  this  argument  i 
derived,  is  because  the  towing  path  or  the  gangwa] 
was  a  fixture  in  the  river,  and  pro  tcmto  impeded  th< 
tidal  way  of  the  water,  and  the  passage  of  the  fish  u} 
the  river;  whereas  here  there  is  nothing  at  all  o 
that  character, — nothing  that  can  be  called  a  fixture 
— ^nothing  that  could  in  the  operation  of  fidiing  in  an} 
perceptible  degree  operate  either  as  an  impediment  tc 
the  passage  of  the  fish,  or  as  an  interfisrence  with  the 
tidal  way  of  the  river. 

I  believe,  therefore,  my  Lords  that  yon  will  he 
satisfied  npon  an  examination  of  the  judgments  whid 
are  now  brought  before  you  for  review,  and  upon  a 
comparison  of  them  with  the  principles  of  the  statutes, 
and  with  the  rationes  decidendi  given  in  the  decisions, 
that  the  judgment  of  the  Lard  Presidervt  expresses 
correctly  the  rational  interpretation  of  the  law,  and 
the  conclusion  that  is  applicable  to  this  case.  And 
therefore,  without  further  detaining  you,  I  submit  to 
your  Lordships  that  upon  every  ground  the  mode  of 
fishing  adopted  by  the  Appellants  is  a  mode  of  fishing 
coming  clearly  within  the  principle  and  reason  of  the 
law ;  that  it  is  in  reality  just  the  ordinary  net  and 
coble  fishing,  because  it  possesses  that  which  I  believe 
to  be  the  main  characteristic  of  that  mode  of  fishing, 
namely,  the  necessity  for  the  net  being  kept  in  motion 
during  the  operation,  and  not  being  a  fixture  for  any 
length  of  time. 
I  therefore  submit  to  your  Lordships  that  these 
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Interiocutors  ought  to  be  reversed,  and  that  your       htobHId 
Lordships  will  declare  that  the  Appellants  were  en-    trblokdPm>. 
titled  to  decemitore  in  conformity  with  the  conclusions        p«w. 
of  the  gammons  in  the  action  of  reduction ;  and  that  ^'^  ckameeoor's 
the  decision  of  this  House  should,  of  course,  have  the 
effect  of  giving  to  the  Appellants  the  expenses  of  that 
action  incurred  by  them  up  to  the  time  when  the  In- 
terlocutor of  the  Lord  Ordinary  now  appealed  from 
was  pronounced. 

Lord  CHEUCSFOBD  :  Lord  O^lm^fitrd's 

My  Lords,  the  question  raised  by  this  Appeal, 
though  it  has  given  rise  to  considerable  discussion  in 
Scotland,  and  to  long  and  able  arguments  at  your 
Lordships'  bar,  is  really  a  very  short  one,  and  if  it  were 
not  for  the  difference  of  opinion  which  it  has  occa- 
sioned I  should  have  added  one  of  no  great  difficulty. 

The  only  point  to  be  determined  is  whether  the 
mode  of  fishing  employed  by  the  Appellants  fUls 
within  the  description  of  "  net  and  coble  fishing,"  or 
is  sach  an  addition  to  or  variation  from  the  sort  of 
fishing  understood  by  that  denomination  as  to  render 
it  a  distinct  and  different  kind. 

The  Respondents  throughout  their  argument  in- 
aisted  upon  a  very  strict  and  narrow  definition  of  the 
fishing  in  question ;  and  if  they  are  right  in  their 
assertion  that  there  is  only  one  legally  recognized 
mode  of  net  and  coble  fishing,  in  form  as  well  as  in 
sabstanoe,  they  are  weU  foimded  in  maintaining  that 
any,  the  slightest,  deviation  from  this  form  is  sufficient 
to  render  the  Appellants'  operations  illegal 

It  is  clearly  established  that  from  very  early  times 
fishing  ''by net  and  coble''  was  a  well  understood 
description,  and  that  a  grant  of  salmon  fishing,  without 
more,  would  entitle  the  grantee  to  this  species  of 
fishing  only. 
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HwBANo  ^^^  mode  in  which  net  and  coble  fishing  is  ngually 

thb  lmo  Ffto.  conducted  has  been  minutely  described  in  the  course 

pb«th.        of  the  argument,  as  it  was  by  the  Judged  m  Scotland ; 

^'^^o^SSiSf'^'  but  no  definition  of  it  is  to  be  found  in  any  Act  of 

Pai-liament,  or  in  any  of  the  decisions  of  the  Court  of 

Session.      Whenever  it  is  mentioned  it   is  always 

spoken  of  as  ''  the  right  of  fishing  by  net  and  coble," 

or  "  the  usual  and  ordinary  way  by  net  and  coble," 

or  ''  the  right  of  fishing  by  net  and  coble  in  the  usual 

and  legal  manner/' 

There  is,  perhaps,  an  unavoidable  ambiguity  in 
these  expressions,  of  which  the  Respondents  availed 
themselves  in  their  argument,  by  treating  them  as 
descriptive  of  a  precise  form  of  fishing  invariably 
practised  firom  the  earliest  times  down  to  a  very  recent 
period.  Of  course  if  they  could  succeed  in  fixing  this 
meaning  upon  the  descriptive  terms  there  would  be 
no  difficulty  in  estal.>lishing  the  illegality  of  employing 
the  Bermoney  boat,  which  was  not  introduced  into 
the  Tay  before  1821,  and  was  not  begun  to  be  used 
by  the  Appellants  till  1843.  I  cannot  however  find 
it  anywhere  laid  down  that  "  net  and  coble  fishing " 
must  be  carried  on  in  exact  conformity  in  every  par^ 
ticular  with  the  method  in  which  it  has  been  usually 
conducted.  Of  course  if  there  is  such  a  substantial 
variation  fix)m  the  ordinary  mode  as  will  convert  the 
fishing  into  a  different  kind,  or  if  anything  which  is 
itself  illegal  is  added  to  the  net  and  coble  fishing  to 
increase  its  efficiency,  these  acts  will  be  extensions  or 
evasions  of  the  right,  and  may  be  prevented. 

The  Respondents  were  repeatedly  pressed  during 
the  argument  to  state  what  deviations  firom  "^  usual 
and  ordinary  '*  practice  would  carry  the  fishing  beyond 
the  defined  limits  of  net  and  coble  fishing.  Amongst 
other  suggestions  they  were  asked  whether,  if  instead 
of  employing  a  man  to  carry  what  may  be  called  the 
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shore  end  of  the  line  and  net  down  to  the  hanlii^g       hat  and 

'^  HOflBAMD 

point,  a  coble  or  any  other  boat  were  substituted,  this  j.,  lJ;d  p,^^ 
wovld  still  continue  to  be  net  and  coble  fishing  ?  If  ^15iSl°' 
I  understood  the  answer  correctly,  it  was  admitted  ^''^SSS^' 
(though  with  some  hesitation)  that  this  would  not  be 
such  a  departure  from  accustomed  practice  as  to  render 
it  a  different  mode  of  fishing.  But  the  argimient  was 
brought  at  last  to  this  point,  that  any  fixed  machinery 
of  whatever  description,  and  however  insignificant, 
ivas  unlawful,  and  would  be  found  to  have  been  re- 
peatedly condemned  both  by  statutes  and  by  decisions 
of  the  Courts ;  and  therefore  that  the  pins  in  the  river 
to  which  the  rope  is  attached,  by  means  of  which  the 
fiennoney  boat  traverses  to  and  fro,  being  of  the 
nature  of  fixed  machinery,  were  necessarily  illegal. 
The  Respondents  however  were  not  able  to  adduce 
any  authority  for  so  large  a  proposition. 

Whatever  may  have  been  the  object  of  the  statutes, 
whether  to  preserve  the  breed  of  salmon,  or  to  protect 
the  rights  of  the  upper  heritors,  or  both,  the  argument 
can  derive  no  support  from  them.  Some  of  these 
statutes  provide  against  fishing  at  imlawfiil  seasons, 
but  the  great  part  of  them  are  directed  against  the 
obstructing  the  river  and  the  passage  of  the  fish  by 
means  of  cruives  and  weirs,  which  obstruction  could 
not  be  produced  merely  by  a  pin  or  a  stake  placed 
in  the  water.  The  decisions  which  have  been  appealed 
to  establish  nothing  more  than  that  contrivances  for 
the  purpose  either  of  preventing  the  fish  from  passing 
up  the  liver,  or  for  catching  them  by  fixed  nets  or 
engines  or  any  other  fixed  machinery,  are  illegal. 

In  order  to  apply  these  decisions,  the  Respondents 
had  recourse  to  an  ingenious  mode  of  reasoning.  They 
said,  the  pins  or  stakes  fixed  in  the  alveua  of  the 
river  are  an  obstruction  to  the  navigation,  and  might, 
therefore,  have  been  removed  by  the  Ilespondents  as 
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conservators  of  the  river ;  and  that  these  things  being 
rnBLoRnPmo-    ^^^  illegal  in  themselves,  the  Respondents,  as  upper 
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heritors  of  fishings,  have  a  title  to  interpose  for  their 
'''^'V^SSJ^^'  interests,  and  to  object  to  any  mode  of  fishing  which 
a  lower  heritor  carries  on  by  illegal  means,  and  there- 
by improves  his  fishing  to  their  detriment.  They  are, 
however,  told  in  the  course  of  this  argument,  that  even 
assuming  the  pins  used  by  the  AppeUants  to  be  in- 
jurious to  the  navigation  (of  which,  however,  there  is 
no  proof),  they  in  their  character  of  heritors  had  no 
right  to  complain  unless  the  means  employed  by  the 
Appellants  rendered  their  fishing  in  itself  unlawful 
The  Respondents  are  not  at  liberty  to  blend  their 
title  as  conservatora  with  their  rights  as  heritors,  and 
thus  to  convert  an  illegality  which  affects  them  in 
their  public  capacity  into  the  means  of  protecting 
their  private  interests. 

The  only  question  that  can  be  raised  between  the 
parties  in  the  present  proceeding  is  whether  the  use 
of  the  pins  and  the  Bermoney  boat  makes  the  Appel- 
lants' fishing  illegal  Throughout  the  argument  I 
have  been  unable  to  perceive  the  substantial  difference 
between  the  mode  of  fishing  adopted  by  the  Appellants 
and  the  fishing  by  "net  and  coble ''in  its  ordinary 
description.  Is  the  Bermoney  boat  anything  more  than 
a  contrivance  by  which  the  fishermen  with  one  end  ol 
the  line  and  net  can  be  transported,  instead  of  having 
to  wade  a  certain  distance,  towards  the  hauling  pla^ 
to  which  the  other  end  of  the  net  is  to  be  brought  hj 
the  coble  ?  It  was  admitted  by  the  Respondents  thai 
a  boat  rowed  with  oars  might  be  employed  for  thif 
purpose,  and  it  seems  difficult  to  suggest  the  differ- 
ence in  principle  between  a  boat  so  moved  and  one 
passing  backwards  and  forwards  firom  one  fixed  point 
to  another.  The  banks  in  the  part  of  the  river  within 
the  limits  of  the  Appellants' fishing  present  an  impedi- 
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ment  to  their  fishing  operations  at  high  water.     They       hdm!!SS 
are  not  at  liberty,  in  order  to  overcome  this  natural    th.  lord  Pto. 

,.     ,  ,  ,  1  .  ,    .  yon^  tie.  ow 

disadvantage,  to  resort  to  any  contrivance  by  whicn  m  .  r^n^ 
the  act  of  fishing  the  net  shafl  be  fixed  instead  of  ^^^SSt^' 
being  drawn ;  but  if  they  are  able  to  create  a  new 
point  of  departure  for  the  sweep  of  the  net,  and  thereby 
to  cany  on  the  same  operations  during  more  hours 
of  the  day  than  formerly,  I  do  not  think  that  this  can 
be  looked  upon  as  any  evasion,  or  as  such  a  material 
variation  from  the  ordinary  method  as  to  render  it 
substantially  different  £rom  net  and  coble  fishing. 

Upon  these  grounds  I  am  of  opinion  that  the  Inter- 
locator  appealed  from  ought  to  be  reversed 

Ordered  and  Adjudged,  That  the  said  Interlocutors  complained 
of  in  the  said  appeal  be,  and  the  aame  are  hereby  reversed :  And  it 
is  Dedared,  That  the  said  Appellants  are  entitled  to  a  decemiture 
in  confonmtj  with  the  condnaions  of  the  sununons  in  the  action 
of  ledoction,  together  with  the  expenses  incurred  by  them  in  the 
coiyoiiied  actions  in  the  proceedings  mentioned  down  to  the  time 
wbm  the  first  Interlocutor  appealed  from  was  pronounced  by  the 
Lord  Ordinary :  And  it  is  furtiier  Ordered,  That  the  cause  be  re- 
mitted hack  to  the  Court  of  Session  in  Scotland,  to  do  therein  as 
flhall  be  just,  and  consistent  with  this  declaration  and  judgment.  ^ 

Maxtlaio)  &  Gbaham. 
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rSftucrMA,  HUNTER, Appkllant. 

MILLER, Rkspondsnt. 

Agricultural  Letue — Oui-gaing  Crap, — Case  in  which  it 
was  held,  upon  the  constiTiction  of  a  lease,  having  regard 
to  the  rules  of  good  husbandry  established  in  the  locality, 
that  the  tenant  might  resort  to  the  six-shift  coarse  in  the 
last  year  of  his  lease,  and  take  a  black  crop  from  a  sixth 
part  of  the  farm. 

Mr.  Hunter,  of  Thurston,  granted  a  lease  for  twenty- 
one  years  of  a  farm  of  600  acres  in  the  county  of 
Haddington  to  the  Respondent,  with  entry  at  Whit- 
sunday 1838,  as  to  the  houses,  grass,  and  pasturage, 
and  as  to  the  arable  land  at  the  separation  of  the  crop 
of  that  year  from  the  ground.  The  instrument  of 
lease,  besides  other  stipulations,  cast  the  following 
obligation  on  the  tenant : — 

With  regard  to  the  management  of  the  said  fann,  the  siid 
William  Miller  binds  and  obliges  himself  and  those  suooeedinfr 
him  to  fiarm,  labour,  and  manure  the  same  aooording  to  the  niks 
of  good  husbandly  established  and  practised  in  the  country,  and 
not  to  scourge  or  deteriorate  the  same  by  undue  cropping,  and,  in 
particular,  never  to  have  more  than  one-half  of  the  arable  land 
in  white  crop  in  the  same  season,  nor  to  take  two  white  crops  off 
the  same  field  without  a  green  or  a  black  crop  intervening,  and  to 
take  only  one  black  crop,  such  as  hay,  beans,  peas,  potatoes,  and 
the  like,  between  grass  and  grass.  Farther,  to  leave  at  the  end  of 
the  lease  the  turnip  or  fallow  breaks  once  ploughed  for  tiie  in- 
coming tenant,  and  to  sow  the  breaks  that  fall  to  be  in  grass  with 
eight  pounds  of  red  clover,  eight  pounds  of  white  clover,  and  one 
firlot  of  lye-grass  for  each  Scots  acre,  all  of  the  best  qualify,  and 
that  a  fourth  part  of  the  said  breaks  shall  not  be  pastiued,  but  be 
left  for  a  crop  of  hay  to  the  incoming  tenant,  he  paying  for  the 
seed  onlj;  and  the  said  Geoige  Miller  and  his  foresaids  shall  also 
be  bound  to  allow  the  said  James  Hunter  and  his  foresaida,  or  the 
incoming  tenant,  to  sow  grass  seeds  along  with  his  last  crop  in 
such  fields  as  they  shall  think  proper,  and  to  harrow  in  the  same 
without  any  allowance  therefor ;  and,  moreover,  the  said  George 
Miller  binds  himself  and  his  foresaids  to  consume  the  whole  stimw 
that  shall  grow  yearly  on  the  said  fieunns  of  Springfield  and  Old- 
hamstocka  upon  the  same,  and  to  apply  the  dung  thoeof  or  to  be 
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mide  thenapon  for  mamuing  the  said  lands  allenarly;  and  the 

nid  George  Miller  binda  himaelf  and  hia  fozesaida  to  leave  the         iiiiAvt. 

iriiole  straw;  chaffy  and  chaffinga  of  the  whole  lands  hereby  let  of 

his  last  or  outgoing  crop  in  ateelbow,  and  the  dung  of  the  said 

hnoB  of  the  last  crop  but  one  to  be  one^half  steelbow  and  the 

other  half  paid  for  by  arbitration  at  the  ezpiiy  of  this  lease,  or  hia 

Rmo?il  from  the  said  lands,  fbr  the  use  of  the  said  James  Hunter 

or  the  mooming  tenant,  and  to  thrash  out  and  prepare  the  same 

in  a  Kgular  and  timeoua  manner  for  their  accommodation ;  and 

the  tenant  hereby  binds  and  obliges  himself  and  his  foresaids  to 

ilifc  and  remove  himself,  and  his  ftonily  and  dependents,  fiirth  and 

from  the  said  lands  and  houses  at  the  expiration  of  this  tack, 

vitiumt  WBj  warning  or  process  of  removing  to  that  effect,  other* 

wise  to  pay  to  the  landlord  double  of  the  rent  above  stipulated  for 

ereiy  year  which  he  shall  possess  after  the  expiry  of  this  lease; 

but  dedaring  that  the  tenant  shall  have  right  to  possess  two  cot* 

houses  and  stabling  for  four  horses  from  the  term  of  Whitsunday 

1859  till  the  day  of  thereafter. 

In  March  1869,  when  the  lease  was  near  its  dose, 
the  landlord  presented  to  the  Court  of  Session  a  note 
praying  that  the  tenant  should  be  interdicted  fix>m 
taking  any  way-going  crop,  except  a  white  crop  to  the 
extent  of  302  acres. 

The  tenant  lodged  a  counter  minnte,  claiming  right 
to  take  an  away-going  crop  in  hay,  beans,  peas^  pota- 
toes, and  the  like,  from  100  acres  in  addition  to  the 
302  acres  of  white  crop.  The  controversy  was  thus 
as  to  100  acres,  the  produce  of  which,  according  to 
the  Bespondent's  printed  statement,  was  worth,  after 
deducting  all  expenses,  at  least  2,0002.,  which  was 
in  fact  the  real  topic  of  litigation  (a). 

The  Lord  Ordvruvry  (b)  (who  had  previously  granted 
an  interim  interdict  by  consent),  before  answer,  made 
a  remit  to  Mr.  Hope,  an  eminent  agriculturist, 

to  inquire  and  report  whether  the  claim  of  the  tenant  was  or  was 
not  aooording  to  the  rules  of  good  hushandiy  as  practised  in  the 
ooontjr  c^  Haddington,  regard  being  had  to  the  terms  of  the  lease 
and  the  whole  circumstances  of  the  case. 

{a)  Supposing  the  rest  of  the  farm  equally  productive,  the 
produce  of  600  acres  would  have  been  worth  12,000/. 
[b)  Lord  ArdmiUan. 
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Mr.  Hope  reported  that  by  the  express  stipuktions 
of  the  lease,  and  also  by  the  rules  of  good  husbandry 
in  the  coimty  of  Hadduigton^  the  tenant  was  entitled, 
throughout  the  lease,  to  manage  and  crop  according  to 
the  six-course  shift ;  that  is^  to  have  one-half  of  the 
arable  land  in  white  crop,  one  sixth  part  in  grass,  one 
sixth  part  in  blade  crop,  and  one  sixth  part  in  tiimip 
or  bare  fallow.  The  tenant  tberefore  was  entitled  to 
retain  one  sixth  part  of  the  arable  land  for  black  crop 
the  last  year  of  his  lease. 

The  Lord  Ordinary^  by  his  Interlocutor  of  the  9t!i 
July  1860,  approved  of  Mr.  Hope's  report,  and  founJ* 
in  terms  thereof,  that  the  tenant  was  bound  to  band  over 
to  the  landlord  on  removal  one  sixth  part  of  the  amUe 
land  on  the  farm  onoe  ploughed  for  turnip  or  &llow 
break ;  qyboad  ultra,  he  repelled  the  reasons  of  sus* 
pension. 

The  landlord  reclaimed  to  the  Seoond  Bivision,  wH 

before  answer,  on  the  21st  November  1861,  retnittiil 

to  Mr.  Hope  to  reconsider  the  subject  and  to  repcrt 

specially: 

First,  whether  under  the  lease  preventing  or  allowing  i  ni- 
shift  rottttion,  the  landlord's  interests  would  be  prejudidillj 
affected  by  the  tenant  following  a  four-ahift  or  five-ahift  rotatwn 
during  the  whole  jears  of  the  lease  tin  the  laat,  niid  then  bjitii 
out  and  dividing  the  ftorm  for  the  Uat  crop  aa  under  a  sbc-«lull 
rotation;  and,  secondly,  whether  the  landlord's  interesti  had  btvn 
or  might  be  prejudiced  by  the  manner  in  which  the  land  ha4  becxi 
divided  and  cropped,  haying  regard  especially  to  the  cioppmg  d 
last  year. 

Mr.  Hope  in  obedience  to  this  remit,  reported  u 
follows : 


If  the  lease  allows  a  six-shift  rotation,  the  landlord's  in 
would  not  be  prejudicially  affected  by  the  tenant  following  a  fba^ 
shift  or  five-shift  till  the  last  year,  and  then  laying  out  the  hrm 
as  under  a  six-shift  rotation ;  secondly,  the  reporter  ia  of  optnbn 
that  the  landlord's  interest  has  not  been  pr^udioed  by  the  manKr 
in  which  the  land  has  been  divided  aiid  cropped  tUroughtiiit  tbt 
entire  l^ase,  and,  in  particular,  not  by  the  crop  taken  dtilii^  tfar 


CASES  IN  THB  HOUSB  OP  LORDS.  <!6S 

Mjtu,  whether  judged  of  by  the  lease,  the  rules  of  good  hus-        HuimB. 
bandij,  or  the  custom  of  the  country,  ^     Milub, 

The  Lords  of  the  Second  Division,  on  the  30th 
Hay  1862,  pronounced  the  following  Interlocutor : 

Rflcal  the  Interlocutor  recUimed  against :  Approve  of  the  two 
reports  of  Mr.  Hope :  Find,  in  terms  thereof,  that  the  tenant  by 
tlie  lease  was  bound  to  hand  over  in  the  last  year  of  the  lease  to 
the  inooming  tenant  one  sixth  part  of  the  hxm  onoe  ploughed,  as 
the  turnip  or  MLow  breaks  of  the  year:  To  this  extent  and  effect 
sustain  the  reasons  of  suspension,  and  declare  the  interdict  per* 
petosl :  Quoad  tUtra^  repel  the  reasons  of  suspension,  and  recal  the 
inteidict,  and  decern :  Find  the  tenant  entitled  to  expenses.  See. 

Against  this  judgment  the  landlord,  Mr.  Hunter, 
appealed,  and  was  represented  at  the  bar  of  the  House 
by  the  SdicitoT'Oeneral  (a)  and  Mr.  Andereonf  who 
oootended  that  the  question  was  properly  determinable 
by  the  construction  of  the  lease  under  which  the 
Respondent,  as  outgoing  tenant,  was  not  entitled  to 
&Q7  way-geing  crop,  other  than  a  cereal  one,  and  to 
an  extent  not  exceeding  one-half  of  the  arable  land 
Th^  cited  Lovfs  Memenla  of  Agriculture  (6),  and 
StefJiens  on  Agrieultwre  (c).  The  Respondent's  claim 
inyblved,  as  they  alleged,  a  sudden,  and  so  far  aa  the 
landlord's  interests  were  affected,  an  injurious  change 
of  system  towards  the  close  of  the  lease ;  and,  thirdly, 
they  insisted  that  the  tenant's  claim  to  a  potato  crop 
in  1859  was  an  attempt  to  take  a  twenty-second  year's 
crop  out  of  a  twenty-one  years'  leasa 

Notwithstanding  these  reasons,  the  Lords,  without 
bearing  the  learned  Counsel  for  the  tenant,  Mr.  MoU 
and  Mr.  Hoary  Smith,  proceeded  forthwith  to  deliver 
the  following  opinions : 

The  LoBD  Chancellob  (d) :  ^'^'^J^!^^' 

My  Lords,  I  trust  that  your  Lordships  will  be  of 
opinion  with  me  that  this  is  a  case  upon  which  no  doubt, 

(a)  Sir  Boondell  Palmer.    (6)  3rd.  edit.,  pp.  164, 199,  and  205. 
W  Vol  L  p.  616.  (d)  Lord  Westbuiy. 
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or  at  all  events,  if  any,  very  little  reasonable  doubt 
can  be  entertained.  The  firBt  question  arises  upon 
the  construction  to  be  given  to  tlie  lease  under  which 
600  acres  of  land  were  held  by  the  Respondent  id 
the  county  of  Haddington.  And  if  the  matter  cannot 
be  determined  by  the  construction  of  the  lease,  th€ 
second  question  is  what  the  course  of  husbandry,  ai 
recognized  in  the  county  of  Haddington,  vn\l  require 
this  second  inquiry  being  perfectly  legitimate,  because 
the  obligation  of  the  tenant  is  exi)re3sed  by  the  leas< 
as  being  to  farm  according  to  the  rules  of  good  hue^ 
bandry  established  and  practised  io  that  cotmty. 

Now,  on  the  &oe  of  the  lease,  there  is  a  clear  rigUl 
conceded  to  the  tenant  to  keep  one-half  of  the  hrm 
always  in  cereal  or  com  crops  ;  and  as  to  the  rert  d 
the  &rm  there  is  no  definite  rule  given  with  resped 
to  the  keeping  of  any  quantity  in  certain  crops.  Then 
is  a  rule  given  with  respect  to  the  rotation  of  crops 
Ibuf  with  respect  to  the  crops  that  may  be  put  upoc 
the  £sirm  as  to  the  remaining  moiety  the  lease  leave: 
a  wide  range,  comprehending  black  crops  and  grass;  oj 
what  we  call  in  England  seeds  and  turnips. 

Then  according  to  the  usual  course  of  husbandrj 
an  equal  part  of  the  residue  or  remaining  moiety  o 
the  farm  might  be  put,  following  the  order  of  rotatioo 
every  year,  part  in  black  crop,  part  in  seed^  or  gitai 
and  part  in  turnips.  There  is  nothing,  I  think,  upoi 
the  face  of  the  lease  to  prohibit  the  tenant  dividinf 
the  remaining  moiety  of  the  GOO  acres  into  crops  oi 
those  three  several  descriptions. 

It  is  admitted  by  the  Counsel  for  the  AppeUanl 
that  this  might  be  done  during  every  one  of  lh« 
twenty-one  years  of  the  lease  except  the  lajst  or  <«ii 
going  year.  And  it  is  therefore  incumbent  upon  tb* 
Appellant  to  show  clearly  that  from  the  terms  of  ti* 
lease  that  which  might  lawfully  have  been  done  during 
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every  year  of  the  term  but  the  last,  is  clearly  pro-       huntbr 
hibited  during  the  last  year.  Mm*!, 

Now  the  language  relied  upon  for  the  purpose  of  opiSZ  ^' 
arriving  at  that  conclusion  is  this,  that  the  obligation 
is  thrown  upon  the  tenant  to  leave  at  the  end  of  the 
lease  "  a  turnip  or  Mlow  break  once  ploughed  for  the 
incoming  tenant/'  And  the  mode  in  which  we  are 
desired  to  construe  those  words  is  to  reject  the  words 
''tamip  or''  and  to  give  this  construction  to  ''fallow 
break  "  that  every  portion  of  the  remaining  300  acres 
of  land  ploughed  during  the  year  for  the  purposeof 
reoeiying  any  crop  comes  under  the  denomination  of 
"fiJlow  break." 

It  is  plain  to  any  person  acquainted  with  the 
sabject-matter,  (and  some  knowledge  of  the  subject- 
matter  is  requisite  in  order  to  understand  the  meaning 
of  these  terms  and  definitions,)  that  inasmuch  as  the 
end  of  the  lease  is  at  Whitsunday  in  the  year,  a 
certain  portion  of  the  land  would  according  to  the 
rales  of  good  husbandry  naturally  at  that  period  be 
in  &II0W,  that  is,  it  would  have  been  ploughed  and  be 
without  crops  at  that  period  of  the  year,  in  order  to 
receive  the  turnip  crop,  which  is  universally  sown 
somewhat  later  than  Whitsunday.  And  accordingly 
the  meaning  of  the  word  "  fallow  "  is  to  be  interpreted 
by  the  word  "  turnip  "  in  connexion  with  which  it  is 
found;  the  two  words  are  put  equally  the  one  for  the 
other,  **  turnip  or  fiJlow  breaks."  It  would  be  rather 
incorrect  to  call  them  "turnip  breaks,"  they  not 
having  been  actually  sown  with  turnips ;  and  accor- 
dingly the  word  is  interpreted  'Humip,"  that  is  to 
say,  '*  fallow  breaks,"  meaning  the  portion  of  the  land 
ploughed  and  left  in  fallow  for  the  purpose  of  being 
planted  with  turnips.  But  the  proposition  of  the 
AppeUant  would  exclude  entirely  the  right  of  dedica* 
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ting  any  portion  of  the  land  whatever  to  black  cto] 
daring  the  last  year  of  the  lease  \  and  it  would  mak 
the  prohibition  contained  in  those  words  ^'  turnip  o 
£Bdlow  breaks  "  extend  to  the  whole  remaimng  moiet 
of  the  land.  I  think  it  is  LDipossible  to  come  to  tb 
conclusion  that  that  prohibition  is  warranted  by  tli 
language  of  the  leasa 

But  then  supposing  those  words  in  the  lease  to  b 
ambiguous^  if  we  go  to  the  other  obligation  for  tb 
purpose  of  interpreting  an  indefinite,  or  imperfect^  g 
ambiguous  clause,  namely,  to  see  what  is  the  coiuse  c 
husbandry  according  to  the  custom  of  the  country,  i^ 
find  that  that  has  been  ascertained  beyond  all  ooe 
troversy.  Certainly,  it  was  perfectly  competent  t 
the  Lord  Ordi/nary  and  to  the  Judges  below  t 
remit  an  inquiry  to  a  gentleman  conTersant  with  il 
matter  in  order  to  ascertain  what  the  course  of  goc 
husbandry  requires. 

I  have  had  often  occasion  to  observe  that  there 
sometimes  not  so  much  skill  shown  in  drawing  u 
orders  in  the  Courts  in  Scotland  as  there  migbt  b 
The  order  made  in  this  case  certainly  is  drawn  up  in 
form  that  would  appear  to  refer  to  Mr.  Hope  not  ooJ 
the  question  as  to  what  was  required  by  the  com^ 
good  husbandry  as  practised  in  the  oountjy  {whii 
was  the  proper  subject  of  inquiry),  but  also  to  refer  1 
him  the  question  of  the  construction  of  the  lease.  B< 
I  think  that  that  particular  part  of  the  reference  ma 
be  disregarded  and  set  aside^  and  that  it  may  be  take 
as  if  the  reference  were  made  to  an  expert  for  il 
purpose  only  of  ascertaining  what  the  course  of  got 
husbandry  in  Haddingtonshire  required.  The  findii 
of  the  gentleman  to  whom  this  reference  was  muc 
was,  that  the  rules  of  good  Imsbandry  as  estabMibi 
ia  th^  county  of  Haddington  would  admit  of  100 
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ihat  ifi,  one  sixth  port  of  the  lands  in  qnesiion^  being        ^"^^ 
devoted  by  the  tenant  to  black  crop  during  the  last 
year  of  the  term. 

Therefore,  upon  both  of  the  points  which  arise  in 
this  case,  namelji  the  special  one  as  to  the  constrao- 
iion  to  be  pat  upon  the  words  of  the  lease^  and  the 
general  one  as  to  what  is  required  by  the  course  of 
good  husbandly  in  the  oountryj  my  view  of  the 
obligation  of  the  tenant  is  in  perfect  conformity  with 
the  interpretation  of  the  Court  below,  which  war- 
ranted the  tenant  in  devoting  100  acres  to  black 
crop  during  the  last  year  of  his  tenancy.    The  Inter- 
locutor of  the  Court  of  Session  has  declared  that 
under  those  words  of  the  lease  which  form  the  basis 
of  the  argnment  of  the  Appellant,  namely, ''  turnip  or 
fallow  breaks,''  the  tenant  was  under  no  obligation 
to  leave  for  the  incoming  tenant  more  than  100  acres 
once  ploughed  for  turnip  or  fidlow  break ;  and  that, 
therefore,  that  is  the  extent  of  the  relief  to  which 
the  Appellant  is  entitled  in  "his  process  of  suspension. 
And  I  submit  to  your  Lordships  that  this  Inter- 
locator  ought  to  be  a£Brmed,  and  that  this  Appeal 
should  be  dismissed,  with  costs. 

I^rd  BBOUGHAM  :  Lord  Brtmgham'i 

My  Lords,  I  entirely  take  the  same  view  of  the  '^' 

case  as  my  noble  and  learned  Friend.  I  had  some 
little  doubt  at  first,  arising  from  the  course  of  pro* 
eeeding  with  reference  to  Mr.  Hope,  whether  some 
confusion  haci  not  arisen  fi:om  referring  to  him  the 
point  of  law  as  to  the  construction  of  the  lease  to  " 

that  fanner ;  but  upon  examining  it  fully,  I  find  that 
the  substantial  reference  was  as  to  a  matter  which 
the  Court  had  a  right  to  refiMr.  And  although  Mr. 
Hope  ^ves  an  award  upon  the  whole  matter,  indud* 
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ing  the  construction  of  the  lease,  I  think  that  ahouk 
be  taken  as  substantially  only  a  report  npoa  tbi 
custom  of  good  farming  in  that  country.  I  verj 
much  doubt  whether  there  was  any  necessity  h 
looking  further  than  to  the  terms  of  the  lease.  *lh 
mere  construction  of  the  lease  is,  I  reedly  thiuli 
sufficient.  I  therefore  entirely  concur  with  my  noUi 
and  learned  Friend,  that  this  Interlocutor  ought  t< 
be  affirmed,  and  the  Appeal  dismissed 


LordCMm^fMTi 


Lord  Chelmsfobd  : 

My  Lords,  the  question  to  be  decided  in  this  ca^ 
is  an  extremely  narrow  one.  It  is  whether  th 
Bespondent,  the  tenant,  is  entitled^  in  addition  to  th 
way-going  crop  of  the  moiety  of  the  ]and,  to  ; 
way-going  black  crop  in  respect  of  no  more  tha 
100  acres.  Now  it  is  adndtted  that  there  is  nothiii 
in  the  lease  which  prevents  the  tenant  adopting  th 
six-course  shift,  and  that  under  the  six-course  ihU 
he  would  be  entitled  to  have  another  ono  sixth  pai 
of  the  land  under  a  black  crop.  But  it  is  innate 
that  during  the  last  year  of  the  tenancy  he  la  exdnde 
by  the  terms  of  the  lease  fix>m  having  such  black  cic] 
and  consequently  from  carrying  it  away  as  a  waj 
going  crop,  the  terms  of  the  lease  being,  the  tenai 
''  to  leave  at  the  end  of  the  lease  the  turnip  or  fallo' 
breaks  once  ploughed  for  the  incoming  tenant,  and  t 
sow  the  breaks  that  &11  to  be  in  grass''  with  a  cerbu 
quantity  of  seed. 

Now  it  is  said  on  the  part  of  the  Appellant^  thi 
this  means  that  all  the  lands  which  are  not  devote 
to  white  crop,  namely,  the  moiety  of  the  lands,  mm 
be  either  fSEtUow  or  grass ;  but,  unqoestionabb 
there  is  nothing  in  the  terms  of  this  daase  in  U: 
lease  which  renders  that  at  all  essential.    The  word 
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tfe  capable  of  the  interpretation  which  was  suggested  hontbk 
in  the  course  of  the  argument^  and  which  appears  to  milwe. 
me  to  have  been  the  dear  meaning  of  the  parties^ 
namely,  that  sach  portions  of  the  land  as  in  the 
ngnlar  ooorse  of  rotation  should  be  in  fSsdlow  should 
be  ploughed  onoe  for  the  incoming  tenant,  and  that 
80ch  portions  of  the  land  which  fall  to  be  in  grass 
according  to  the  rotation  should  be  sown  with  seed 
in  a  particular  manner.  I  think  the  case  is  perfectly 
dear,  and  I  agree  entirely  with  my  noble  and  learned 
Friends  in  their  opinion,  that  this  Interlocutor  ought 
to  be  affirmed. 

MerlocubOT  affirmed,  and  Appeal  diamieeed 
wWi  Costs. 

Loch  &  Magulubin— Adam  Burn. 
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1863  EDINBURGH  AND  GLASGOW  RAILWAYT 

'-'Ar-        COMPANY.  AKD  G.^SGO^'  ^^"^vAV  ^A "''"•''*''"• 
jumiird.  ,j.Qjj^  ^j)  HELENSBURGH  R^ULWAY  I 

COMPANY, -•        _«„_, 

JOHN  CAMPBELL,  o.  FOSSIL. R«.po»m«. 

Servitude-Biffht  of  Road  by  Rcier^m-Inm^- 
CiroumBtancefl  m  which  the  House  (agreeing  with  ihe 
Court  below)  confirmed  an  Interdict  i»ued  nt  the  .«tof 
a  party  who  had  merely  a  servitude  or  clement  enUthiW 
him  to  the  U.0  of  a  certain  road  Bonght  to  be  dotenor».e.l 
by  the  operation  piohibited. 
RMway  NotU.-'Lands  Claum  Act.-V<^T  Lord  Chel«>^- 
ford:  The  clauses  requiriug  notice  are  whoDj  u..ppli- 
cable  to  a  rigiit  of  way. 
On    the  8th   November    1858,  Mr.   Campbell,  of     j 
PossU,  appUed  to  the  Court  of  Session  for  an  mtenlict 
againBt  the  above  Companies,  calling  upon  the  Coiut    j 
to  restrain  and  prohibit  them  from  proceeding  wtt 
certain  operations  over  a  cerUin  road  which  fonn«l    \ 
an  importaiit  aocesb  to  hia  property.    ItwasalWg^ 
by  him  that  the  proposed  operations,  if  permitted,    i 
would  have  the  effect  of  "narrowing,  obstitjctiiig. 
and  darkening   the   passage  in  question  greatly  \f>  \ 

his  detriment."  ,  .»,    «      v^ii    i 

It  appeared  that  the  real  obiect  of  Mr.  Cainv^  \ 
was  to  prevent  a  bridge  (by  which  the  Edinbo.^. 
and  Glasgow  Railway  Company's  Une  goes  oyerto  ^ 
knds),  from  being  widened  20  feet ;  and  also  to  p«-  | 
vent  the  road  aforesaid  from  being  narrowed  tnfl. 
23  to  13  feet  at  the  point  where  the  expansioo  J  ^ 
the  bridge  was  contemplated. 

Mr.  CampbeU  contended  that  the  Edinbmgh  ^^ 
Glaagow  Railway  Company  were  precluded  froffithetf 
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proposed  opemtioiis  by  their  agreement  with  him,   EDtnuuHAHD 
under  whidi  they  had  originally  acquired  right  to   v^t corral. 
make  the  bridge,  which  they  now  sought  to  widen.   '*"  camfmu. 
He  denied  that  they  had  imy  powers  either  from  their 
own  Acts  or  from  the  Qeneral  Statute  to  do  what 
they  proposed  to  do.    But  above  all,  he  incdsted  that 
the  Bailway  Company  had  no  right  to  make  use  of 
what  he  called  his  private  road,  or  to  deposit  materiak 
thereon,  without  giving  the  notice  for  purchase  re- 
quired by  the  2£th  section  of  the  Bailways  Clauses 
(Scotland)  Act 

The  Appellants,  on  the  other  hand,  maintained  that 
the  works  proposed  by  them  were  authorized,  in  the 
first  plaoCi  by  the  Act  of  incorporation  of  the  Helens- 
burgh Company,  and,  secondly,  by  the  Act  of  incor- 
poration of  the  Edinburgh  and  Glasgow  Company. 
They  asserted,  thirdly,  that  the  land  on  which  the 
works  were  to  be  executed  was  in  iaucb  the  property 
of  the  Edinburgh  and  Glasgow  Company,  and  there- 
fore, the  works  being  essential  to  the  safety  and 
eflSdency  of  their  line,  they  were  entitled  to  execute 
them. 

They  maintained  that  Mr.  Campbell  had  no  real 
proprietory  right  to  the  land;  his  interest  being  at 
the  utmost  but  in  the  nature  of  a  servitude  or  ease- 
ment^ which  it  was  not  incumbent  on  the  Appellants 
to  purchase  from  him,  and  therefore  the  case  was  not 
one  requiring  the  statutory  notice  referred  to. 

On  the  14th  July  1860  the  Lord  Ordmary  (a), 
having  previously  granted  the  interdict,  declared  it 
perpetual,  and  on  the  20th  June  1861  the  First 
Division  adhered  to  the  Lord  Ordinari/s  Interlocutor 
with  costs. 

It  was  in  consequence  of  this  decision  that  the  pre- 
sent Appeal  was  tendered  to  the  House. 

(a)  Lord  Kinlooh. 
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The  SoKcitor-Oenercd  (a),  and  Sir  Hu/^k  Cairm  k 
the  Appellants,  directed  attention  to  the  case  c 
HvMon  V.  London  and  SoiUhrwestem  Railway  Cot)] 
pany  (6),  as  deciding  the  very  point  now  before  thei 
Lordships,  "water"  being  taken  for  "land."  Si 
James  Wigra/m  held  that  in  the  case  of  damage  to 
party  whose  lands  are  not  entered  upon,  but  are  ie 
jurioTisly  affected  by  the  exercise  of  the  powers  of 
Railway  Company  upon  their  own  lands,  it  is  not  ud 
lawful  for  them  to  execute  the  works  before  tt 
amount  of  compensation  is  ascertained,  paid,  e 
deposited.  The  distinction  is  between  cases  wh€J 
lands  are  taken  by  a  railway  company,  and  cas^ 
where  they  are  not  taken,  but  are  mjuriously  affecta 
The  present  case  is  of  this  complexion.  Here  no  lao 
is  sought  to  be  taken.  There  was  originally  tb 
Helensburgh  Company,  to  whom  ceiiain  powers  wei 
given.  The  Edinburgh  and  Glasgow  Company  cUii 
those  powers,  and  there  has  been  a  conveyance  b 
Mr.  Campbell,  whereby  he  has  reserved  to  himself 
right,  not  of  property,  but  of  servitude  or  eaflemen 
for  the  purposes  of  this  road,  a  right  which  does  nc 
warrant  his  application  for  an  interdict 

The  Bailways  Clauses  Act  gives  power  to  make  th 

work ;  and  the  substantial  question  is,  Whether  tl 

Respondent  has  such  an  interest  in  the  8oil  as  to  mai 

it  incumbent  on  the  Company  to  purchase  it?    Tb 

proposition  the  Appellants  deny.    The  only  point  < 

real  importance  in  the  case  was,  perhaps,  wbethc 

after  the  compulsory  powers  are  expired,  and  afb 

the  additional  time  allowed  for  making  works  tmA 

a  Railway  Act  is  at  an  end,  a  Coiupany  can  proeee 

without  giving  notice.      In  other   words,   <^Ji    tl 

owner  of  the   dominant  tenement  insist    thai  U 

(a)  Sir  Roundell  Palmer. 

(h)  Hare,  259.    The  Appellant's  Counsel  also  cited  haUr 
Lobbiey,  7  Add.  &  £U.,  124. 
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Company  sLall  purcliase  his  interest,  where  they  do 
not  require  to  take  the  land,  and  where  their  object 
is  merely  to  get  sidings  ? 

Hr.  BoU  and  Mr.  Mure  for  the  Respondent.  There 
was  no  power  either  in  the  Helensburgh  Act  or  in  the 
Edinburgh  and  Glasgow  Act  to  authorize  the  opera- 
tions here  threatened  ;  in  fact  the  Helensburgh  Com- 
pany do  not  require  the  works  in  question ;  and  at  all 
events  the  statutory  notice  is  imperative.  A  right  of 
servitude  is  within  the  8th  Vict.  c.  19.  sections  25,  42, 
132.  The  interpretation  clause  makes  this  clear. 
Servitudes  are  heritable  rights.  Mr.  Erskvae  says 
enough  to  settle  this  point  (a).  The  servitude  here, 
therefore,  is  sufficient  to  support  the  application  for 
this  interdict,  which  has  been  properly  granted,  and 
ought  not  to  be  displaced. 

The  SdicitoT-Oeneral  replied. 

The  following  opinions  were  delivered  by  the  Law 
Peers. 

The  LoED  Chancellor  (6) :  ^*^SS^* 

My  Lords,  the  present  Appeal  is  brought  against 
certain  Interlocutors  which  had  granted  a  perpetual 
interdict  against  the  erection  of  a  particular  bridge 
over  a  road,  to  the  right  oi  user  of  which  road  the 
Respondent  is  entitled. 

My  Lords,  the  case  has  been  the  subject  of  con- 
siderable argument,  but  it  appears  to  me,  with  de- 
ference, to  be  governed  by  a  very  short  and  simple 
consid^iation.  My  Lords,  it  is  necessary  in  the  first 
place  to  recollect  that  the  compulsory  powers  of  pur- 
chase given  to  one  of  the  Respondent  Companies, 
called  the  Helensburgh  Railway  Company,  expired,  I 
think,  in  the  month  of  August  1860.  Now  the  pro- 
posed extension  of  the  bridge  is  to  be  made  and  con- 

(a)  B.  2.  t,  2.  8. 4  and  5.  ifi)  Lord  Westhury. 
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structed  upon  lands  belonging  io  the  other  Responden 
Company,  the  Edinburgh  and  Glasgow  Railway  Goni 
pany,  and  it  follows,  therefore,  that  whether  it  be  dow 
by  one  Company  or  by  the  other  Company,  nothinj 
can  be  done  inconsistent  with  that  contract  with  tfa 
Respondent,  the  original  relator,  by  virtae  of  whicl 
contract  the  Edinburgh  and  Glasgow  Company  obtainei 
the  ownership  of  the  lands  upon  which  the  additioDfl 
bridge  is  now  proposed  to  be  constructed.  It  i 
immaterial,  therefore,  in  my  view  of  the  case  whethe 
the  one  Company  is  proceeding  to  construct  the  bridg 
or  the  other  Company,  whether  it  be  the  Edinburg] 
and  Glasgow  Railway  Company,  or  whether  it  be  tb 
Helensburgh  Railway  Company,  inasmuch  as  th 
bridge  to  be  constructed  must  be  built  upon  the  hxn 
acquired  by  the  Edinburgh  and  Glasgow  Railway  Con 
pany  from  the  relator.  That  bridge  cannot  be  buil 
either  by  the  one  Company  or  by  the  other,  if  th 
disponees,  the  Edinburgh  and  Glasgow  Railway  Com 
pany,  are  forbidden  to  make  that  extension  of  th 
bridge  by  the  terms  of  the  disposition  by  virtue  c 
which  they  acquired  this  land  from  the  Complainani 
The  question,  therefore,  to  be  determined  really  depend 
upon  the  extent  and  effect  of  the  contract  oontame 
in  that  disposition.  For  I  am  by  no  means  of  opinion 
and  I  trust  your  Lordships  will  concur  in  that  viei 
of  the  case,  that  under  the  51st  section  of  the  Helens 
burgh  Railway  Company's  Act,  any  disposition  ca: 
be  made  by  the  Edinburgh  and  Glasgow  Railwa; 
Company  of  any  portion  of  their  land,  except  such  i 
disposition  as  without  that  section  the  Edinburgh  bsk 
Glasgow  Railway  Company  woxdd  be  enabled  to  make 
That  section  does  not  appear  to  me  to  confer  eithe 
upon  the  Helensburgh  Railway  Company  any  pow« 
of  demanding,  or  upon  the  Edinburgh  and  Glasgow 
Railway  Company  any  power  of  granting  the  land 
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beyond  tiiat  power  which  the  Edinburgh  and  Glasgow  KonrBmaH  and 
Kauway  Company  might  have  exercised,  by  virtue  of  ^**  ^^* "  ^*- 
thd  disposition,  independently  of  that  section.  '^"^  cammm*. 

The  qoestion,  therefore,  my  Lords,  is  reduced  entirely 
to  the  effect  of  the  disposition  made  by  the  Complainant 
to  the  Edinburgh  and  Olaegow  Bailway  Company. 
My  Lords,  that  disposition  is  dated  the  29th  October 
1841,  and  the  contract  appears  to  be  of  this  nature. 
The  Oomplainer  sold  and  disposed  of  certain  pieces  of 
laQd  lying  on  either  side  of  the  road  leading  from  his 
estate  to  a  place  called  PossiL  There  was  a  contract 
between  him  and  the  Edinbuigh  and  Qlasgow  Railway 
Company  that  the  railway  should  be  carried  over  that 
road  by  a  bridge  of  certain  limited  and  restrained 
dimensions ;  and  accordingly  the  disposition  narrates 
that  the  plan,  together  with  the  elevation  and  sections 
and  drawings  of  the  intended  bridge,had  been  exhibited 
to  the  Complainer,  and  that  the  railway  was  to  be 
cairiedover  a  bridge  at  this  particular  spot  in  con- 
foimity  with  the  plans  so  exhibited.  That  appears  to 
me  to  be  the  effect  of  the  contract  as  expressed  in  the 


But  there  is  another  part  of  the  contract  contained 
in  that  dispoaition,  and  it  is  this.  That  the  road  should 
be  of  a  certain  width,  save  in  a  particular  place,  in 
'which  it  passes  under  the  span  of  the  bridga  And  I 
oonader  that  it  is  the  true  effect  of  the  disposition  and 
contract  by  the  Edinbuigh  and  Glasgow  Bailway 
Company  to  make  the  bridge  of  this  restricted  extent, 
and  also  to  maintiain  the  road  as  part  of  the  considera- 
tion given  by  them  to  the  Complalner,  and  in  respect 
of  which  the  Complainer  parted  with  his  land. 

Now,  my  Lords,  what  the  Company  propose  to  do 
is  to  make  another  bridge  by  the  side  of  and  in  con- 
tinuation of  the  existing  bridge,  making  an  addition 
(as  is  admitted  by  themselves)  of  about  23  feet  to  the 
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width  of  the  bridge.  The  bridge  at  present  is  of 
width  of  35  feet.  Accordingly  the  proposed  addit 
to  the  bridge  will  make  the  whole  width  of  the  brii 
58  feet^  and  the  consequence  is  that  the  road  un 
the  bridge  will  to  the  extent  of  35  feet  be  a  e 
tinuous  arch  amounting  to  a  small  timnel,  i 
extending  to  the  width  of  58  feet  i  there  are  the 
fore  two  things  to  be  done  by  the  proposed  works ; 
one  a  departure  from  the  contract  with  regard  to 
extent  of  the  bridge,  and  the  other  a  violation  of 
dbntract  with  regard  to  the  width  of  the  road^  i 
I  think  that  both  the  one  and  the  other  are  incon 
tent  with  the  terms  of  the  disposition,  and  of 
engagement  therein  contained.  My  Lords,  as  I  h 
already  taken  the  liberty  of  submitting  to  3 
I  regard  these  works  as  being  done,  if  they  caa 
done  at  all,  by  virtue  of  the  owriership  acquired 
the  Edinburgh  and  Glasgow  Eailway  Company  mi 
this  disposition.  And  then  the  simple  questioii 
whether  these  works  are  consistent  with  the  linu 
nature  of  that  ownership,  and  the  engagements 
which  it  was  bounded.  My  Lords,  I  think 
will  concur  with  the  majority  of  the  Judges  in 
Court  below,  that  as  it  is  indisputable  (for  it  does 
appear  to  be  seriously  contended  to  the  contrary)  \ 
the  disposition  of  the  29th  October  1841  was  inten 
to  have,  and  in  law  has  the  limited  effect  whi< 
have  ascribed  to  it,  the  proposed  works  of  the  E< 
burgh  and  Glasgow  Kailway  Company^  or  of  eil 
Company  (for  it  is  immaterial  whether  they  be 
works  of  the  one  or  of  the  other,  but  if  they  are 
works  of  the  Edinburgh  and  Glusgow  Railway  C 
pany,  those  works),  must  be  such  as  are  O0Dsi§J 
with  this  contract,  and  if  they  are  the  works  of 
Helensburgh  Railway  Company,  they  must  eqtii 
be  such  only  as  are  consistent  with  the  contract ; 
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the  Helensburgh  Railway  Company  can  be  r^arded 
as  notiuDg  in  the  world  more  than  a  scion  of  the 
Edinboigh  and  Glasgow  Railway  Company  in  respect 
of  these  worka  The  question  then  resolves  itself 
merely  into  the  effect  of  the  contract  contained  in  this 
disposition,  and,  my  Lords,  I  think  it  is  perfectly  dear 
that  the  works  are  inconsistent  with  the  true  intent 
and  purport  of  that  disposition,  and  that  therefore 
they  have  been  justly  and  properly  perpetually 
restrained  by  the  interdict  contained  in  the  Interlocu- 
tors which  are  the  subject  of  this  Appeal  I  shall 
ther^ore  submit  to  your  Lordships  that  the  Inter- 
locators  ought  to  be  affirmed  and  the  Appeal  dismissed 
with  coBt& 
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Lord  CHELMSFOBD  :  tor4CMm^fi>Hr» 

My  Lord%  I  agree  with  my  noble  and  learned  friend 
that  the  Interlocutors  appealed  from  ought  to  be 
affirmed  throughout,  exactly  for  the  reasons  which 
were  given  by  the  majority  of  the  Judges  of  the  First 
Division. 

The  questions  upon  the  Appeal  turn  principally 
upon  the  effect  of  the  disposition  by  Colonel  Campbell 
in  favour  of  the  Edinburgh  and  Glasgow  Railway 
Company,  and  the  provisions  of  the  Act  for  making 
the  Helensburgh  Railway. 

By  the  disposition  of  the  29th  October  1841, 
Colonel  Campbell,  for  the  sum  of  1 ,4502.,  alienated 
and  disponed  the  whole  of  the  Uxyua  in  quo  to  the 
Company,  reserving  metals  and  minerals  in  and  under 
the  lands;  and  in  respect  of  his  disponees  having 
agreed  to  form  the  road  in  question  twenty-one  feet 
wide  along  the  west  side  of  the  field  marked  25  on 
the  plan  annexed,  and  to  erect  (with  others)  ''a  bridge 
at  the  road  leading  to  Fossil,'^  thereby  discharged  his 
disponees  of  all  daim  for  any  other  accesses  or  com- 
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tnunioationa  over,  imder>  or  on  the  surfiioe  of  th« 
irail^rHy,  for  any  one  part  of  the  said  hmde  to 
other  party  and  aooepted  the  same  oommunicatioi 
lieu  and  in  full  satisfaction  of  every  daim  whid 
might  be  entitled  to  make  for  crossings^  bridge 
aooesses,  under  the  Company's  Act  of  inoorporatioi 

Under  this  disposition  the  whole  right  to  the 
of  the  ground  oyer  which  the  road  was  formed  (' 
the  eicoeption  of  mines  and  minerals)  passed  to 
Company,  and  Colonel  Campbell  became  enti 
as  against  them,  to  the  exclusive  right  of  way 
a  road  of  the  stipulated  dimensions,  with  whid 
Company  could  not  at  any  future  time  interfere. 

These  were  the  respective  rights  and  inteiesi 
the  parties  when  the  Helensburgh  Railway 
passed. 

The  two  Companies  are  elosely  conneeted  bj 
Act  of  incorporation  of  the  Helensburgh  Comi 
The  railway  was  to  be  formed  by  a  juncfeion  witi 
Edinburgh  and  Glasgow  Railway*  Tho  Bdinb 
and  Glasgow  Company  are  always  to  hold  ( 
shares,  or  one^third  of  the  capital  of  the  Hdensb 
Company ;  they  are  to  work  the  whole  of  the  t 
of  the  line,  and  to  appoint  all  the  officers,  clerks, 
servants  of  that  Company. 

By  the  26th  section  of  this  Act  powers  are 
ferred  on  the  Helensburgh  Company,  the  attem 
exerdse  which  has  given  rise  to  the  procee< 
which  are  the  subject  of  this  Appeal 

Before  considering  this  section  it  is  neceesai 
observe  that  the  compulsory  purchasing  powei 
the  Helensburgh  Company  expired  on  the  16th  At 
1857;  but  the  time  for  the  completion  of  the  n 
not  until  the  IBth  August  1860.  These  drcumsti 
must  be  borne  in  mind  in  examining  the  provisio] 
the  25th  section. 
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Tbo  milway  was  to  commence  by  a  junction  with   KDrMi^ff  Awto 

the  Edinbui^h  antl  Glasgow  rftilway*     This  junction   ***  %;  "*  *'" 

coaJd  not  be  formed  witliout  at  least  cntoring  upon.      '    —^ 

and   perhaps    aLso   without  its  being  necessary  to 

pmthase  and  iako  Bome  land  of  th©  Edinburgh  and 

Qlai^w  Company,     It  would,  of  coursej  have  been 

incoafuetentt  after  giving  power  to  make  the  junotloni 

to  qualify  it  with  a  provision  for  the  previous  consent 

of  the  Company.   Tlie  sectioa,  therefore,  provides  that 

fxoept  far  the  purpose  (by  which  I  undiirgtaud  the 

flitfi  purpose)  of  making  and  maintaining  the  junction, 

it  ^ImU  not  be  lawful  for  the  Helensburgh  Company 

to  take  any  lands  of  the  Edinburgh  and  Glasgow 

Ccmp&ay,  or  to  interfere  with  their  line  and  levels 

without  their  consent,  which  they  are  inquired  to  give, 

tubject  to  the  decision  of  the  Board  of  Trade*     These 

powers  to  ent€r  upon  and  take  lands^  and  to  interfere 

with  lines  and  levels  must  of  course  be  subject  to 

tlii  limitation  clause  as  to  compulsory  powers.     If  the 

Edinburgh  and  Glasgow  Company,  thereforef  had  been 

hoMB  to   the    Helensburgh   Company,  they  might 

ftffacUially  have  withheld  their  consent  and  prevented 

thdr  knds  being  taken  or  their  line  being  interfered 

with  after  the  loth  August  1857.     But  even  before 

that  timOi  if  the  Holensburgh  Company  had  wanted 

Iimds  of  th©  Edinburgh  and  Gla.ggow  Company  for 

liy  other  puri>ose  than  that  of  forming  the  junction, 

the  Edinburgh  and  Glasgow  Company  had  re- 

fiised  to  part  with  their  lands  because  the  purpose  for 

which  they  were  required  would  have  abridged  Mr 

Campbell  s  right  of  road  secured  to  him  by  the  deed 

rf  disposition^  it  can  hardly  be  supposed  that  the 

Board  of  Trade,  whatever  opinion  they  might  have 

formed  as  to  the  nature  or  neceaaity  of  the  works, 

Would  have  compelled  the   Company,  to  give  their 
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The  part  of  the  25th  section  requiring  the  Hel 
burgh  Company  to  construct  and  maintain  sidings 
other  works  and  conveniences  necessary  or  convei] 
in  connexion  with  the  junction,  and  for  preven 
any  danger,  interruption,  or  inconveni^ioe  to 
traffic  of  the  Edinburgh  and  Glasgow  Comp 
seems  to  have  been  introduced  for  the  benefi 
the  latter  Company.  This  is  apparent  firom  the 
vision,  that  if  any  difference  should  arise  as  to 
nature  or  necessity  of  any  such  works,  it  shal 
referred,  not  (as  in  the  former  case  of  the  Edinb 
and  Glasgow  Company  withholding  their  consen 
the  decision  of  the  Board  of  Trade,  but  either  to  i 
decision  or  to  arbitration,  at  the  option  of  the  I 
burgh  and  Glasgow  Company. 

It  is  contended  on  the  part  of  the  Edinburgh 
Glasgow  Company  that  they  were  entitled  to  exe 
the  rights  of  the  Helensburgh  Company  under 
section,  although  for  their  own  benefit  and  even  t< 
destruction  of  the  rights  of  road  belonging  to 
Campbell,  with  which  it  is  admitted  they  were  b 
by  the  disposition  of  the  29th  October  1841  n 
interfere.  I  say  the  ''  destruction ""  of  the  road,  be( 
there  is  no  argument  that  can  be  used  to  justif 
diminution  which  would  not  equally  apply  to 
whole  road  if  it  had  been  within  the  limits  of  d 
tion.  That  the  work  to  be  done  was  for  the 
benefit  of  the  Edinburgh  and  Glasgow  Company  s 
to  be  very  clearly  established. 

The  part  which  the  Helensburgh  Company  had  j 
cipally  to  perform  had  been  accomplished.  The  j 
tion  had  been  made  at  a  point  seven  or  eight  j 
distant  from  the  bridge  in  question,  and  ihe  line 
been  regularly  opened  for  traffic.  As  the  compul 
powers  of  purchase  had  expired  at  this  time,  the } 
of  junction  must  be  considered  to  have  been 
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definitely  fixed*  It  was  opeBj  however,  to  the  Edin- 
bti^li  and  Glasgow  Company  until  ttie  time  for  the 
completion  of  the  works  had  expired  to  requkG  the 
Helensburgh  Company  to  construct  such  sidings  and 
otber  works  as  might  be  necessary  or  convenient  in 
CQiuaexion  with  the  junction*  Aa  these  were  to  be 
made  at  the  sole  costs  and  charges  of  the  Helensburgh 
Company,  it  was  not  probable  that  anytlung  of  this 
kiad  would  be  done  without  the  requisition  of  the 
Edinburgh  and  Glasgow  Company,  Accordingly  the 
Helensburgh  Company  appear  to  havo  entertained  no 
idea  of  making  any  sidings  until  they  were  required 
to  do  so  by  the  Edinburgh  and  Glasgow  Company 

There  is  no  doubt  that  the  siding  originally  proposed, 
and  probably  that  upon  which  the  two  Companies 
ttltimately   agreed  as   to  the  expense  and  mode  of 
performance  of  the  work,  was  different  from  that  whidi 
was  begun  to  be  executed,  and  which   led  to  Mr- 
Campbell's  interference  for  the  protection  of  his  road. 
It  is  unnecessary  to  consider  the  negotiations  between 
the  CompameSj  which  resulted  in  an  agreement  that 
the  Edinburgh  and  Glasgow  Company  should  accept 
2S0L  from   the  Helensburgh    Company,  and  should 
oonBtmct  the  necessary  siding  at  their  own  expense, 
-  When  the  objection  of  Mr  Campbell  to  the  pro- 
secution of  the  work  was  urged  upon  the  Edinburgh 
and  Glasgow  Kailway  Company  their  agents  answered, 
"  that  the  works  had  been  contracted  for  in  the  name 
of  the  Edinburgh  and  Glasgow  Company,  but  that 
that  WBS  mere  matter  of  arrangement"    *'  That  the 
pcnrers  of  the  Helensburgh  Company  were  undoubted, 
tad  the  expiry  of  their  compulsory  powers  did  not 
prevent  the  voluntary  cession  of  tlie  land  to  thera>*' 
When  the  threat  of  an  application  for  suspension  and 
interdict  was  made,  the  Edinburgh  and  Glasgow  Com- 
pany suggested  that  the  Helensburgh  Company  ehould 


681 


OLAflCiOW   RALL- 
WAT   Ca.f   CT  Ad, 

». 
JOJiH  CAill'SliLL. 


582 


CASES   IN    THE   HOUBE   OF    LOaoS, 


edinburub  aiid   take  back  their  money  and  do  the  work  themselv 

Olasoow  Rail- 

wAYCoj,rrAL.   rpi^Q  Helensturgh  Company  agreed  to  proceed  wi 

John  Campbell. 


Lord  Chelm^fitrdtt 
ophUom, 


the  works  and  to  defend  any  suit  that  might 
brought  by  Mr.  Campbell,  upon  the  express  nnd 
standing  that  they  should  be  i^lieved  of  the  wh 
costs  of  the  works,  and  of  the  whole  liabilities  a 
costs  connected  with  the  threatened  actioiiB  at  h 
And  the  Edinburgh  and  Ghiiigow  Company  agreed 
give  them  this  ample  indemnity.  There  mn  be 
doubt,  therefore,  that  the  proposed  work  waa  te 
executed  at  the  instigation,  for  the  benefit,  and 
the  sole  expense  and  hazard  of  the  Edinburgh  i 
Glasgow  Company. 

The  question  is,  Can  the  Edinburgh  and  Glafi^ 
Company  for  their  own  purposes  avail  them^lve« 
the  powers  of  the  Helensburgh  Company,  and  hy 
exercise  of  them  injuriously  interfere  with  a  ri 
which  they  had  createdi  and  which  they  thetoiol 
could  not  lawfldly  impair?  It  hsM  been  eonim 
that  even  if  they  could  do  so,  they  ought  to  have  ] 
ceeded  in  the  usual  way  to  obtain  possesaion  of 
Campbell's  road,  or  the  part  which  they  required, 
giving  the  requisite  noticea  under  the  Lands  Cliw 
Act.  As  to  the  latter  question,  I  have  no  difficult 
saying  that  if  the  Edinburgh  and  Glasgow  Comp 
were  not  prevented  by  their  contract  with  Coi 
Campbell  from  making  the  siding  or  permitting  i 
be  made,  they  might  effectually  have  brought 
powers  of  the  Helensburgh  Comfmny  into  action  t« 
out  the  necessity  of  any  previous  notice  of  i 
intention  to  interfere  with  the  road.  There  wi 
have  been  nothing  to  prevent  the  two  Companiei 
operating  in  the  work  by  mutual  consent.  No 
vious  notice  to  Mr.  Campbell  would  in  my  jad(p 
have  been  necessary,  because  although  his  rigfcl 
road  might  be  a  "  tenement "  or  a  *'  herita^''  it  4 
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not  seam  to  be  0uch  an  mtarost  as  could  have  been 
meant  by  those  words  in  the  interpretation  of  the 
word  ''lands''  in  the  Lands  Clauses  Act     All  the 
oUuses  of  that  Act  with  respect  to  the  purchase  of 
landg  apply  to  the  subjects  which  can  be  transferred 
to  and  used  by  the  promoters  of  an  undertaking,  and 
m  wholly  inapplicable  to  a  right  of  way,  which  is  not 
to  be  conveyed,  but  to  be  extinguished.    The  mode 
of  deaUng  with  the  rights  of  parties  in  private  roads 
is  prescribed  by  the  Bailways  Clauses  Act,  which  pro^ 
vides,  not  for  their  acquisition,  but  for  the  substitution 
of  another  road  where  they  are  interfered  with  pend- 
ing the  operations,  and  for  the  restoration  of  the  old 
road  when  the  works  are  completed.    And  in  that 
Act  DO  provision  is  made  for  any  notice  to  be  given 
to  the  owner  of  the  private  road  before  interferenoe 
with  it    The  necessity  of  a  previous  notice  seems  to 
be  assumed  by  the  Lord  Pre8ident(a)  as  a  means  of 
invoking  the  intei*position  of  the  Board  of  Trade  for 
protection  of  Mr.  Campbell's  rights.     But  the  time 
for  compelling  the  consent   of  the  Edinburgh  and 
Glasgow  Company  having  passed,  if  they  had  refused 
their  consent,  an  Appeal  to  the  Board  of  Trade  would 
have  been  incompetent,  as  there  would  have  been  no 
jurisdiction  to  entertain  it.     And  this  circumstance 
brings  the  case  to  the  only  point  between  the  parties. 
It  is  admitted  that  the  Edinburgh  and  Glasgow  Com- 
pany could  not  have  derogated  iBpom  their  contract  in 
respect  of  the  road  by  the  exercise  of  any  powers  of 
their  own,   and   they  might,,  by   withholding  their 
consent  to  the  Helensburgh  Company's  obtaining  any 
portion  of  their  land,  have  prevented  all  interferenoe 
with  it.     Their  consent  alone  enabled  the  work  to  be 
done,  and  therefore,  without  entering  into  the  ques- 

(a)  See  vol.  23  of  the  Second  Senes  of  Court  of  Seaaion  Cases, 
p.  1188. 
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g^^^'^S'ra*^   tion  whether  it  waa  performed  by  the  Edmbtirgh 
WAT  co^.  ET  ku    Qi^gQy^  Company  for  themselves  or  as  agents  for 
"  '  —      '    Helensburgh   Compaiiy,  or  whether  Uie  siding 
pprfmbfi.        made  in  good  faith  or  under  the  pretence  of  being 
the  Helensburgli  Company,  though  intended  sold; 
serve  the  interests  of  the  Edinbui^b  and  Glasj 
Company,^^ — on  the  short  ground  that  the  Edinbi 
-         and  Glasgow  Company  were  boxind  by  their  c5ont 
not  to  injure  or  disturb  the  road  in  question^  that 
protection  of  it  in  its  integrity  was  entirely  wil 
their  power,  and  that  the  interference  with  it 
with  their  sanction  and  co-operation, — I  am  clearl 
opinion  that  the  Companies  ought  to  be  r^rai 
from  proceeding  with  their  intended  work%  aad  1 
the  Interlocutors  continuing  the  interdict  gtaatad 
this  purpose  should  be  affirmed. 

Interlocutora  ajirmcd,  and  A^ppwl  dimmemd 

wiih  costs. 
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GOLLANf Appellant. 

GOLLAN9 Respondent. 

Eniail^^Enuure. — Case  in  which  (reversing  the  decree 
below)  the  House  held  that  certain  words  written  on  an 
erasure  were  not  fatal  to  a  deed  of  entaiL 

Per  the  Lord  Chancellor :  If  words  written  on  an  erasure 
are  essential,  and  if  the  clause  without  them  is  insensible, 
the  clause  is  Toid  ;  and  if  the  clause  be  essential  to  the 
deed,  the  deed  also  becomei^  void.  But  if,  after  rejecting 
the  words  on  the  erasure,  the  words  which  remain  are 
sufficient  to  enable  the  Court  to  give  its  proper  effect  to 
the  clause,  the  clause  does  not  become  void. 

Per  the  Lord  Chancellor :  The  proposal  to  read  into  the 
blank  words  that  may  destroy  the  clause  is  a  proposal 
unsupported  by  principle  or  authority. 

Per  Lord  Chelmsford  :  When  an  erasure  is  said  to  be  in 
esseniialibus,  this  must  refer  to  the  words  which  are 
written  in,  and  not  to  the  words  which  have  been  obli- 
terated. 

This  case  (which  is  fully  reported  in  the  Second 
Series)  (a),  raised  the  question  how  far  the  fact 
that  certain  words  were  written  on  an  erasure  in 
the  irritant  danse  of  a  Scotch  deed  of  entail  was 
a  vitiation  i/n  easentiaUlme^  so  as  to  entitle  the  heir 
in  possession  to  a  declarator  of  freedom  from  the 
fetters. 

The  Second  Division  of  the  Court  of  Session  (altering 
Lord  ArdmiUcm*s  Interlocutor)  held  that  the  vitiation 
was  fatal,  and  pronoTyiced  a  decree  on  the  18th  Jmie 
1862,  declaring  that  the  heir  of  entail  in  possession 
was  at  liberty  to  deal  with  the  estate  as  an  imlimited 

(a)  Vol.  24,  p.  1410. 
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fiar,  having  right  to  make  up  a  feudal  title  to  thesan 
in  fee  simple  (a). 

In  support  of  the  Appeal  to  the  House,  Mr.  RoU  ai 
Mr.  Neish  contended  that  the  words  superindua 
should  be  held  pro  rum  scriptia,  and  still  the  meanii 
would  not  be  changed.  The  sentence  without  tl 
omitted  words  might  not  be  strictly  grammatical,  h 
its  import  would  be  clear  and  unambiguous  (6), 

(a)  In  disposing  of  the  case,  the  Lord  Justice-Clerk  said:  "T 
words  on  erasure  are  or  of  any  of:  and  they  seem  to  me  importi 
words  in  this  clause."  Lord  Cowan :  **  It  was  essential  to  pi 
hibit  the  debts  and  deeds  of  the  heirs  and  substitutes  of  (aflj 
and  this  is  done  only  by  aid  of  the  superinduced  words  or  qf  fl 
of.  The  erasure,  therefore,  is  fatal  in  an  essential  part  of 
essential  clause."  Lord  Benholme :  "  I  rather  think  you  are  i 
merely  to  hold  the  erased  words  pro  non  scripto,  but  further 
suppose  that  some  words  might  hare  been  written  originally 
the  apace  erased  di£^rent  from  those  which  now  appear."  U 
Neaves :  ''  It  is  reasonable  to  coiyecturo  that  the  original  woi 
were  not  the  same  as  those  now  written." 

(b)  The  clause  was  as  follows,  observing  that  the  oontrove 
turned  on  the  four  words,  *'  or  of  any  of,"  which  are  in  iimUoi 
as  thus  I  *'  And  it  is  hereby  expressly  provided  and  dedaied,  tl 
all  the  debts  or  deeds  of  the  said  John  Gollan,  or  of  c«y  qf  i 
said  heirs  or  substitutes  of  tailzie,  contracted,  made,  or  grant 
as  well  before  as  after  their  succession  to  the  said  lands  and  esti 
in  contravention  of  this  present  entail,  and  provisions,  conditio 
restrictions,  and  limitations  herein  contained,  and  all  a4jndicati< 
or  other  legal  execution  and  diligence  that  shall  happen  to 
obtained  or  used  upon  the  same  (excepting  as  is  above  excsptc 
shall  not  only  be  void  and  null,  with  all  that  shall  follow 
may  foUow  thereupon,  in  so  far  as  they  might  anywise  aileet 
laid  lands  and  estate;  but  also,  the  said  John  Gollan,  and 
heirs  of  tailzie  respectively  upon  whose  debts  and  deeds  » 
adjudications  have  proceeded,  shall,  ipso  facto,  lose  and  for 
their  right  and  Idtle  to  the  said  lands  and  estate,  and  the  sa 
shall  devolve  to  the  next  heir  of  entail  in  like  manner  as  if 
contravener  were  naturally  dead,  and  that  freed  and  disburdei 
of  the  said  debts  and  deeds  and  abjudications  or  other  diliga 
deduced  thereon ;  and  with  and  under  this  provision,  that  in  o 
the  said  John  Gollan,  or  any  of  the  said  heirs  of  entai]  abc 
written,  shall  incur  any  of  the  foresaid  irritandes,  and  that  1 
same  is  declared  by  d^oratt  .»t  the  instance  of  the  next  heir 
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Mr.  Anderson  and  Mr.  A.  Miwhintoah  for  the  Re- 
apnndeiits.  The  inquiry  is  not  excluRively  a3  the 
words  euperinduoed.  The  presumption  is  that  the 
erafiiue  took  place  after  the  execution.  The  operation 
fe»d  a  purpose.  The  original  words  were  clearly  not 
the  same  aa  thoee  which  now  apiiear  in  their  plaiia 
Tbey  might  have  been  fatal  to  the  instrument* 

The  Lord  Chan cellob  (a)  i 

My  Lords,  this  wa«  an  action  oT  declarator  brought 
by  tha  Resjioudent  for  the  purpose  of  liaving  it  d@- 
ekred  that  a  certain  deed  of  entail  of  the  estate  of 
OoUanfield  vr^iM  defective  and  invalid  in  the  fencing 
ckuaai,  and  that  the  Respondent  was  thei^fore  entitled 
at  mUimited  fiar  in  fee  simple.  The  objection  wat* 
that  the  prohibitory  and  irritant  clauBes  of  the  deed 
of  entail  were  erased  vii  esBeiitialibus,  and  that  theae 
clauies  were  therefore  void.  The  Lm'd  Onilnary  was 
of  tjpiniou  tiiat  the  erasmtjs  were  not  fatal  to  tha  en- 
Uil  But  liis  Interlocutor  wa^  reversed  by  the  Lords 
ef  the  Second  Division,  who  decided  that  the  erasure 
in  the  irritant  clause  was  fatal,  and  that  the  entail 
WHS  therefure  defective  and  void. 

The  rulaa  of  the  law  of  Scotland  on  the  suhjeot  of 
anfliirefi  in  deeds  appear  to  be  well  settled.  Any 
eraffure  which  is  not  noticed  in  the  testing  dauaa  is 
presumed  to  have  been  made  after  the  execution  of 
the  deed,  But  Bueh  an  erasure  is  not  necessarily  fatal 
to  a  deed.     Tlia  words  wiitten  on  the  eraaure  are 

tukie  in  being  at  the  time,  and  that  thereafter  a  neafer  heir  ihull 
esiit  or  be  called  to  the  su€oe8fli«}i]j  though  deacended  of  tho 
contrmveDer'i  body,  that  then,  and  in  that  case,  the  eaid  remoter 
heir  succeeding  in  consequence  of  the  foresaid  contravention,  shall 
be  holdefn  and  obliged  to  denude  of  the  right  to  the  foreiaid  lands 
ind  estate  in  favour  of  the  said  nearer  heir  of  tailzie,  upon  his  or 
her  ejcistence;  but  always  with  and  uiuler  the  burdens,  conditieni, 
hmitationfl^  mi  tan  t  and  resolutive  clauaes  above  expressed , 
(«)  Lofd  Wcsthury, 
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taken  pro  non  acrvptis.  If  such  words  are  ess^ti 
to  the  clause  in  which  they  are  founds  and  the  daui 
without  them  is  insensible,  the  clause  is  void,  and 
the  clause  so  avoided  be  essential  to  the  deed,  it  f( 
lows  that  the  deed  also  becomes  void ;  but  if,  aft 
rejecting  the  words  written  on  the  erasure,  the  woi^ 
wl^h  i^emain  are  sufficient  to  enable  the  Court  ' 
ascertain  the  meaning  of  the  clause,  and  to  give  i 
piteer  effect  to  it,  then  the  words  rejected  are  n 
indspensable,  and  the  clause  does  not  become  voi 
If  the  erasure  occurs  in  one  of  the  fencing  daoses 
a  deed  of  entail,  and  the  words  written  on  the  erasn 
are  taken  pro  non  aoriptia,  it  is  necessary  that  tl 
remaining  words  should  be  a  sufficient  expression 
the  proper  effect  of  the  clause  according  to  a  stri 
and  necessary  construction  of  such  remaining  won 
It  is  not  sufficient  that  you  are  able  to  infer  the  i 
tention  fix)m  the  words  which  remain ;  it  is  neceasa; 
that  they  should  express  that  intention,  and  no  oth< 
It  does  not  follow  that  a  clause  becomes  unintelligit 
by  the  omission  of  a  word  that  may  be  proper  for  i 
grammatical  construction.  The  words  which  rema 
may  still  be  clearly  intelligible,  and  denote  a  certa 
and  definite  meaning,  and  that  without  the  implic 
tion  of  any  additional  word  or  words. 

And  such  I  conceive  to  be  the  case  with  the  dan 
of  irritancy  in  the  present  deed  of  entail  after  il 
words  written  on  the  erasure  in  that  clause  are  i 
jected.  For  if  the  words  "  or  of  any  of**  (which  a 
the  words  written  on  the  erasure)  be  struck  oat,  ai 
a  comma  (that  is,  a  pause  in  the  deliveiy)  added  aft 
the  words  ''  the  said  heirs,"  the  clause  is  inteUigili 
and  distinct,  if  not  also  strictly  grammatical. 

It  was  objected  in  the  Court  below  that  the  won 
**  the  said  heirs  *'  might  mean  the  heirs  collective] 
But  this  seems  to  be  negatived  by  the  words ''tl 
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said/'  which  must  mean  "  the  heirs  herein-before  men- 
tioned in  the  dispositiye  clause.''  And  "  the  said  heirs" 
must  therefore  mean  ''the  respective  and  successive 
heirs  as  they  take  under  the  substitution  contained  in 
the  dispositive  clause." 

But  if  this  construction  be  not  adopted,  the  words 
of  the  clause  as  they  remain  after  the  rejection  ^6r>the 
words  on  the  erasure  necessarily  involve  and  thereford^ 
warrant  the  implication  of  the  word  ''or"  after  the 
words  "the  said  John  QoUan/'  which  word  "  or  "  may 
be  implied  upon  the  authority  of  Sharpe  v.  Sharpe^ 
decided  by  this  House  in  1835,  and  mentioned  by  the 
Lord  Ordinary  in  the  note  of  his  Interlocutor. 

My  Lords,  with  respect  to  the  contention  of  the 
Bespondent  that  he  has  a  right  to  read  into  the  blank 
left  by  the  rejection  of  the  words  on  the  erasure  any 
words  whatever,  however  inconsistent  with  the  rest 
of  the  clause,  for  the  purpose  of  destroying  it,  such  a 
proposition  is,  in  my  judgment,  unsupported  either  by 
principle  or  authority. 

I  am  therefore  of  opinion  that  the  erasure  in  the 
clause  of  irritancy  is  not  m  eaaerUialibua,  and  that 
the  rejected  words,  though  possibly  required  by  the 
strict  rules  of  grammar,  are  not  absolutely  necessary 
for  ascertaining  the  meaning  of  the  clause,  even  accord* 
ing  to  that  strict  construction  which  is  applicable  to 
the  fencing  clauses  of  a  deed  of  entail  I  must  there* 
fore  advise  your  Lordships  to  reverse  the  Interlocutor 
of  the  Inner  House,  and  to  adhere  to  and  affirm  the 
Interlocutor  of  the  Lord  Ordmary.  On  the  reclaim- 
ing note  I  think  that  the  parties  agree  that  the  re- 
claiming note  should  be  reftised  without  expenses,  and 
therefore  I  advise  your  Lordships  not  to  give  to  the 
Appellant  the  expenses  of  the  reclaiming  note  of  the 
Court  of  Session. 
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Lord  Ohelksford  : 

My  Lords,  the  law  of  Scotland  with  respect  to  t 
alteration  of  deeds  after  execution  appears  to  be  1( 
strict  tiian  the  law  of  England.  In  this  countiy,  ii 
deed  after  execution  is  erased  or  altered  in  a  mater 
part,  it  is  aroided,  and  this  is  the  case  even  if  i 
erasure  or  alteration  is  made  in  an  immaterial  part 
the  party  who  is  entitled  to  the  benefit  of  it,  thou 
it  is  otherwise  if  madi  by  the  party  who  is  bound 
the  deed  or  by  a  stranger*  By  the  Scotch  law  a  m 
eradure  is  not  sufficient  to  vitiate  a  deed.  Wh< 
words  in  a  deed  are  upon  an  erasurCj  the  preeumpti 
is  that  they  were  written  after  the  parties  and  ^ 
nessee  signed  the  deed.  But  the  deed  does  not  on  tl 
account  become  Void.  The  only  consequence  is  tl 
the  words  must  be  taken  pro  non  ^eriptie.  If  i 
woYds  are  essential  to  the  clause,  the  clause  is  o 
sidered  to  form  no  part  of  the  deed  When  an  erasi 
is  said  to  be  in  wsmUialibuSt  this  must  refer  to  \ 
words  that  are  written  in,  and  not  to  those  wh 
huve  h^exk  obUteratedi  For  as  to  what  particu 
words  were  previously  in  the  deed  no  presumption 
admissible.  The  supplying  conjectural  words  is  cal 
by  one  of  the  learned  Judges  of  the  Court  of  Seas 
"  a  malignant  constructioni''  and  is  supposed  by  I 
to  have  been  supplied  in  the  decision  in  Boswc 
case  (a).  It  ought,  however,  rather  to  be  called 
malignant  conjecture  "  for  the  purpose  of  destroy 
the  deed  Now,  although  clauses  in  a  deed  of  en 
are  to  receive  a  strict  construction  in  favour  of  fi 
dom,  no  presumption  ought  to  be  made  against  the 

The  question  then  is,  whether  the  words  writtm 
erasures  are  essential  to  the  clauses  in  which  they 
foomd.     I  pass  by  the  alteration  in  the  words  ' 
(a)  dlst  January  1858;  14  Second  Seriee,  378. 
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innovnte,'^  because  ihe  (dause  may  stand  very  well 
without  them^  and  I  oonfine  myself  to  the  erasure  in 
the  itritMit  clause.  Are  the  words  "or  of  any  of" 
necessary  to  the  clause?  Do  they  so  far  alter  its 
meatdng  as  that  the  irritancy  would  have  a  different 
effect  if  they  were  omitted  ?  Suppose  the  clause  to 
be  read  without  these  words  it  will  run  thus  j  **  All 
the  debts  or  deeds  of  the  said  John  Qollan,  the  said 
heirs  or  substitutes  of  tailzie  contracted/'  &c. 

Now  there  can  be  no  doubt  that  the  description 
"heirs  of  tailzie  *'  would  extend  to  all  or  any  of  the 
heirs,  and  would  therefore,  ex  vi  termini^  be  equiva- 
lent to  the  expression  "  or  of  any  of"  such  heirs.  By 
the  omission  of  those  words  the  grammatical  con- 
struction would  be  a  little  impaired,  but  the  meaning 
being  obvious,  there  is  nothing  in  any  of  the  authori- 
ties to  prevent  the  Court  adding  words  which  without 
altering  the  sense  would  express  it  more  accurately. 
It  may  as  properly  be  said  in  Scotch  as  in  English 
law  that  " FaUa  gra/mmatica  non  mtiai  chartam" 

In  the  case  of  Sliarpe  v.  Sharpe,  my  noble  and 
learned  friend  Lord  Broughcum  put  various  instances 
of  omissions  being  supplied  for  the  purpose  of  com- 
pleting the  obvious  meaning  of  a  sentence.  A  very  • 
small  addition  only  would  be  requisite  in  this  case, 
supposing  the  word  "substitutes"  is  taken  to  be 
synonymous  with  "  heirs."  If  it  is  not,  nothing  would 
be  required  to  be  added  to  give  the  sentence  an  in- 
telligible meaning  and  a  grammatical  construction. 

I  agree  with  my  noble  and  learned  friend  on  the 
woolsack,  that  the  Lord  Ordinary  was  correct  in  his 
opinion,  that  the  alterations  were  not  fatal  to  the 
deed,  and  that  the  Interlocutor  of  the  Court  of  Ses- 
sion, finding  that  the  irritant  clause  of  the  deed  of 
tailzie  is  vitiated  and  erased  in  avhstantiaWyus,  is 
wrong,  and  ought  to  be  reversed.    I  ought  to  mention 
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that  my  noble  and  learned  Mend  Lord  Broughm 
at  the  close  of  the  argument,  did  not  appear  to  coqcc 
in  the  opinions  which  have  been  jost  expressed  by  m 
noble  and  learned  Mend  and  myself  I  have  not  ha 
an  opportunity  of  ascertaining  what  his  final  opinio 
is,  and  therefore  am  unable  to  state  it. 

With  respect  to  the  expenses  of  the  reclaiming  not 
I  entirely  agree  with  the  view  of  my  noble  and  leame 
Mend. 

Interlocutor  appealed  from  reversed,  amd  InterlocuU 
of  the  Lord  Ordmary  affirmed. 
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GREENOCK  TRUSTEES, Appbllants. 

The  SHAW'S  WATER  COMPANY,   .    .    Rkbpondknts. 

Munieipal  Assessment. — Circamstances  in  which  (reversing 
the  Judgment  of  the  Court  of  Session)  it  was  held  hy 
the  House  that  the  Respondents,  under  certain  local  Acts, 
and  also  under  the  Scotch  Valuation  Act,  had  been  pro- 
perly assessed  hj  the  Appellants  in  respect  of  certain 
feu  duties. 

The  Appellants  are  trustees  of  the  town  of  Greenock, 
haying  power  under  a  local  Act  of  imposing  and  levy- 
ing certain  r^ulated  assessments  to  meet  the  charges 
of  municipal  expenditm^  (a). 

The  Respondents,  on  the  other  hand,  are  a  corpo- 
ration whose  chief  function  (under  the  authority  of 
another  local  Act)  is  to  furnish  the  town  and  harbour 
of  Greenock  with  a  constant  supply  of  pure  and  fresh 
water,  which  they  do  by  collecting  what  is  called  the 
Shaw's  Water  into  a  great  reservoir,  and  thence 
distributing  it  for  the  accommodation  of  the«  inhabi- 
tants. 

As  the  water  passes  to  the  town  it  propels  the 
machinery  of  certain  mills  erected  under  feu  rights 
granted  by  the  Water  Company,  in  return  for  which 
they  receive  from  the  millers  certain  pecuniary  duties 
or  ground  annuals. 

The  question  for  determination  was,  whether  the 
Water  Company  was  liable  to  assessment  in  respect  of 
these  pecuniary  feu  duties  or  groimd  annuals.  The 
Zard  Ordi/nary  decided  in  the  affirmative.  The  Inner 
House  (First  Division),  on  the  Ist  February  1862, 
Teversed  his  decree  (b).    Hence  this  Appeal 

(a)  See  Jiiprd,  vol.  2,  p.  151. 

(b)  See  Second  Series  of  Court  of  Session  Cases,  vol  24«p.  1306. 
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Mr.  RoU  and  Mr.  Andersaiii  were  of  Counsel  for 
Appellants. 

The  Attorney-General  (a),  Mr.  Mure,  and  Mr.  Bn 
were  heard  for  the  Respondents. 

The  following  opinions    were    deliyered   on 
motion  for  judgment. 

The  LoBB  Chancellor  (b) : 

My  Lords,  the  Respondents  are  a  Company  u 
porated  for  the  purpose  of  supplying  water  to 
town  of  Greenock.  Under  the  powers  granted 
their  Acts  of  Parliament  they  have  constructed  ] 
works,  including  reservoirs  and  aqueducts  or  wi 
courses,  within  the  burgh  of  Greenock,  by  m 
of  which  they  collect  and  conduct  the  water  for 
use  of  the  town  and  the  ships  in  the  harbour, 
the  reservoirs  are  at  a  considerable  elevation  a 
the  level  of  the  town,  the  Ml  in  the  stream  of  ^ 
as  it  flows  down  the  aqueduct  or  watercourse  is 
siderable,  affording  a  constant  supply  of  water  po^ 
and  accordingly  the  Company  is  empowered  to 
sites  for  mills  upon  the  line  of  their  watercourse, 
also  to  contract  to  supply  water  power  to  the  mil 
such  annual  rate  as  may  be  agreed  on.  Acoordi 
under  feu  contracts  entered  into  by  the  Com] 
mills  have  been  erected  along  the  line  of  and  adjoi 
their  watercourse,  and  the  Company  has  engage 
supply  water  for  the  purpose  of  driving  the  machi 
in  those  mills  at  various  annual  sums  which  ar 
served  and  made  payable  by  the  feu  contracta 

In  these  contracts  provision  is  made  to  the 

that  the  water  supplied  as  a  driving  power  ma; 

be  diminished  or  deteriorated  in  its  passage  thr 

the  mill,  but  may  be  returned  again  to  the  w 

(a)  Sir  Roundell  Pakner.  (b)  Lord  Wastbiny. 
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course,  so  that  it  may  flow  on  to  the  town  of 
Greenock. 

The  sums  paid  to  the  Company  for  water  power 
constitute  a  considerable  portion  of  its  revenue  ;  and 
in  respect  of  their  annual  income  derived  from  this 
source,  the  Company  are  assessed  by  the  Appellants, 
who  are  trustees  under  a  Local  Act,  the  3rd  Victoria, 
Chapter  27,  at  the  annual  sum  of  976i!. 

By  the  51st  section  of  that  Local  Act  it  is  provided, 

That  the  asseasment  to  be  levied  upon  any  miUs  erected  or  here- 
tfter  to  be  erected  upon  any  of  the  fidls  or  mill  aites  of  the  Shaw's 
Water  Joint  Stock  Company  shall  not  in  any  case  exceed  the  rate 
of  four  shillings  for  each  and  every  horse-power  of  such  falls  or 
mill  sites  respectively,  such  horse-power  to  be  reckoned  and  com- 
puted according  to  the  regulations  of  tha^d  Shaw's  Water  Joint 
Stock  Company. 

It  is  this  section  which  has  given  rise  to  the  present 
controversy,  the  Respondents  contend  that  the  mills 
are  rated  in  respect  of  the  water  power  supplied  to 
them,  and  that  to  rate  the  Respondents  in  respect 
of  the    water  so  fmpplied  would    be    to    rate    the 
same  property  a  second  time.     But  in  my  opinion  this 
is  erroneous.     The  mill  is  rated  in  respect  of  its  own 
independent  value,  which  is  no  doubt  increased  by  the 
water  power,  and  the  Respondents  are  properly  rated 
in  respect  of  the  waterworks  of  which  they  are  the 
possessors  and  occupiers,  and  by  means  of  which  they 
receive  and  enjoy  as  part  of  their  revenue  the  income, 
which  has   been  assessed  at  the    sum  of  976?.  per 
annum.     This  sum  is  not  income  arising  from  any- 
thing which  is  in  the  exclusive  occupation  of  the 
millers,  but  it  is  income  derived  and  enjoyed  from 
and  in  resi)ect  of  the  works  within  the  burgh  of 
Greenock  which  are  in  the  occupation  of  the  Com- 
pany.    The  water  way  will  give  an  additional  value 
to  two  properties,  which  are  the  subjects  of  distinct 
occupation. 

BR  2 
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The  water  in  passing  through  the  mill  augme 
the  value  of  the  mill,  and  the  money  received 
the  service  done  by  the  water  is  incident  to 
possession  of  the  waterworks  from  which  the  ws 
is  supplied.  The  provisions  with  respect  to  the  W8 
in  the  feu  contracts  show  that  the  stream  of  watei 
its  transit  through  the  mill  is  still  the  property  of 
Company,  and  that  it  is  not  in  the  possession  of 
miller,  who  has  only  a  qualified  user  of  it. 

Upon  the  general  question,  therefore,  I  am 
opinion  that  the  view  taken  by  the  Lord  Ordinar 
coirect,  and  that  the  Interlocutor  appealed  £ron 
erroneous,  and  ought  to  be  reversed. 

My  Lords^  there  is  a  minor  ground  on  which  i 
clear  that  the  Interlocutor  of  the  Court  of  Sessio 
wrong.  Under  the  Scotch  Valuation  Act  the  Sesf 
dents  have  had  the  entirety  of  their  works  valued 
the  Government  assessor,  who  has  fixed  the  suz 
9762.  (at  which  the  Respondents  are  rated  by 
Appellants)  as  the  annual  value  of  such  part  of 
Bespondents'  works  as  are  situate  within  the  burg 
Qreenock,  being  the  premises  to  which  this  Api 
relates ;  and  by  the  33rd  section  of  the  same 
it  is  in  effect  enacted  that  the  valuation  appearinf 
the  valuation  roll  shall  be  always  deemed  and  ta 
to  be  the  just  amount  of  real  rent  for  the  purpose 
every  county,  municipal,  parochial,  or  other  pu 
assessment,  or  for  any  assessment  rate  or  tax  under 
Act  of  Parliament,  and  that  the  same  shall  be  asse 
and  levied  according  to  the  same  yearly  rent  or  yi 
accordingly.  Therefore  it  is  plain  that  so  long  as 
valuation  remains  the  Appellants  are  not  only  jt 
fied,  but  bound  to  assess  the  Bespondents  at  tins  i 
of  9762.,  being  the  annual  value  fixed  by  the  asse 
on  their  property  in  the  burgh  of  Greenock.  As  i 
valuation  still  continues,  the  Interlocutor  ci  the  Cc 
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of  Session  is  plainly  at  variance  with  the  Act  of 
Parliament. 

It  is  said  that  this  valuation  may  be  corrected  in  a 
future  year,  which  is  true  if  it  be  wrong  ;  but  for  the 
reasons  already  given  I  am  of  opinion,  and  submit 
to  your  Lordships  that  the  assessment  is  correct,  and 
that  the  Interlocutor  of  the  Inner  House  ought  to  be 
reversed,  and  the  Interlocutor  of  the  Lord  Ordinary 
restored  and  affirmed,  and  the  prayer  of  the  Beclaim- 
ing  Note  refused  with  expenses. 
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Lord  Cranworth  : 

The  whole  case  turns  upon  the  question  as  to  the 
rating  of  the  mills.     Pursuantly  to  the  provisions  of 
the  Act  the  mills  have  been  regularly  assessed  according 
to  the  amount  of  horse-power  which  they  respectively 
enjoy.    It  was  argued  that  to  make  the  Bespondents 
pay  any  rate  for  the  water  which  they  supply  to  the 
mills  would  be  to  make  a  second  assessment  on  pro- 
perty ahready  rated.     But  this  is  not  so.     If  the 
owner  of  a  house  in  a  town  rated  at  501.  a  year  were 
to  discover  a  spring  of  water  in  his  house,  by  means 
of  pipes  connected  with  which  he  should  be  able  to 
supply  pure  water  to  ten  adjoining  houses  at  a  rate 
of  51,  per  house,  his  house  would  properly  be  rated 
thenceforth  at  1002.  instead  of  50Z.,  and  every  one  of 
the  ten  houses  would  also  be  properly  rated  at  the 
additional  value  which  was  conferred  on  them  by  a 
stream  of  pure  water.   The  rateable  value  of  the  house 
supplying,  as  well  as  of  all  the  houses  supplied,  would 
be  increased,  and  so  become  liable  to  an  increased 
assessment. 

But  it  was  further  argued  that  the  Bespondents 
could  not  be  treated  as  being  in  the  occupation  of  the 
water  supplied  to  the  mills.  The  mill  sites,  it  was 
truly  said,  have  been  feued  out  to  the  millers,  and  are 
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therefore  no  longer  occupied  by  the  Water  Compai 
and  these  sites  in  most,  if  not  in  all  cases,  compri 
the  solum  of  the  aqueduct  over  which  the  water  pass 
and  so  are  in  the  occupation,  not  of  the  Company,  I 
of  the  millers. 

Some  question  was  raised  as  to  how  far  the  1 
contracts  with  the  millers  did  pass  the  solum  of  wl 
was  feued,  so  as  to  carry  with  it  a  right  to  the  wat 
but  I  do  not  think  it  necessary  to  go  into  this  inqui 
By  the  48th  section  of  the  Water  Company's  i 
they  are  authorized  to  feu  out  mill  sites,  and  by  \ 
next  section  to  contract  for  the  supply  of  water  to  1 
feuars  of  such  mill  sites.  The  Legislature  plainly  o 
sidered  the  Company  as  continuing  in  the  enjoymi 
of  the  running  water,  however  they  might  have  di 
with  the  soil  over  which  it  passed.  Indeed,  on 
other  hypothesis  could  they  continue  to  carry  i 
effect  the  purposes  of  the  Act,  which  was  to  secoi 
constant  supply  of  water  to  the  town  and  barboui 
Greenock  ;  what  is  rated,  and  properly  rated,  is 
entire  waterworks  of  those  works  treated  as 
whole.  The  Bespondents  are  in  possession;  tl 
derive  their  revenue  from  the  works  as  one  eni 
imdivided  property,  extending  through  several  paiisi 
and  the  only  difficulty  in  such  cases  is  to  say  I 
much  beneficial  occupation  there  is  in  each  pai 
through  which  the  entire  property  extends.  But  I 
the  Legislature  has  interfered;  for  by  the  Soo 
Valuation  Act  of  1864  (17  &  18  Vict  a  91.),  the  O 
missioners  of  supply  in  every  county  and  the  maj 
trates  of  every  burgh  are  authorized  and  required 
make  annually  a  valuation  of  all  lands  and  herita 
in  every  parish  in  the  county  and  in  every  buj 
respectively.  And  the  Legislature,  seeing  that  in 
case  of  railways,  canals,  waterworks,  and  other  1 
undertakings  traversing  many  parishes,  there  mij 
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often  be  great  difficulty  in  fixing  fairly  the  value  of 
such  undertakings,  and  the  part  feirly  attributable  to 
each  parish,  has  provided  that  in   such  cases  the 
Treasuiy  shall  appoint  a  special  assessor,  and  directions 
are  given  by  the  Act  as  to  the  mode  in  which  the 
assessment  shall  be  made  and  apportioned  among  the 
several  parishes  in  which  the  works  of  the  railway, 
caual,  or  other  company  are  situate.     The  valuation 
so  made  is  liable  to  be  questioned  in  the  mode  pointed 
out  by  the  Act,  but  unless  so  questioned  is  to  be  final 
for  the  year  for  which  it  is  made.     With  respect  to 
railway  and  canal  companies  no  option,  as  I  under- 
stand the  Act,  is  given  ;  they  are  obliged  to  have  the 
valuation  of  their  undertakings  made  by  the  Qovem- 
ment  assessor.      But    with    respect  to  Waterworks 
Companies  the  case  is  different.     They  are  at  liberty 
to  insist  on  having  their  works  valued  by  the  Govern- 
ment assessor  as  one  entire  heritage,  and  the  value 
apportioned  among  the  several  parishes  in  which  they 
are  situate,  or  they  may  leave  every  parish  in  which 
any  part  of  their  works  is  situate  to  value  that  part 
singly  according  to  its  value.     The  Bespondents  have 
since  the  passing  of  the  Act  of  1854  had  their  entire 
works  valued  by  the  Government  assessor,  probably 
because  they  thought  that  the  most  beneficial  course 
to  be  pursued  by  them,  and  it  is  by  his  decision  that 
the  sum  of  9762.  has  been  fixed  as  the  value  of  so 
mnch  of  the  works  as  is  situate  in  the  town  of 
Greenock. 
By  section  33  of  the  Act  1854  it  is  enacted  : 

That  where  in  any  county,  burgh,  or  town,  any  county,  muni- 
cipftl,  parochial,  or  other  public  assessment,  or  any  assessment, 
r^>  or  tax  under  any  Act  of  Parliament,  is  authorized  to  he 
imposed  and  made  upon  or  according  to  the  real  rent  of  the  lands 
and  heiitages,  the  yearly  rent  or  value  of  such  lands  and  heritages, 
M  appearing  from  the  valuation  roll  in  force  for  the  time  und^ 
tliis  Act,  in  such  county,  burgh,  or  town,  shall,  from  and  after  the 
establishment  of  such  valuation  therein,  be  always  deemed  and 
taken  to  he  the  just  amount  of  real  rent  for  the  purposes  of  such 
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oonnty,  municipal,  pazochial,  or  other  aaaessment,  rate,  or  tax 
the  same  shall  be  assessed  and  levied  according  to  such ; 
rent  or  value  accordingly,  any  law  or  usage  to  the  eon 
notwithstanding. 

It  is  clear,  therefore,  that  under  the  express  pi 

sions  of  that  Act  the  Appellants  were  bound  to  a 

the  Bespondents  at  the  sum  found  by  the  assessc 

be  the  value  of  their  works  properly  assessable  oi 

burgh  of  Greenock  ;  and  even  if  in  ascertaining 

value,  the  assessor  had  made  any  mistake  it  coulc 

now  be  corrected.    I  have,  however,  already  si 

that  in  my  opinion  there  was  no  mistake,  and  1 1 

fore  think  that  the  Lord  Ordinary  was  right  in  a 

zieing  the  Pursuers,  and  in  finding  the  Eespon< 

liable  to  expenses,  so  that  the  Interlocutors  compL 

of  ought  to  be  reversed. 

Lord  Chelmsford: 

My  Lords,  the  question  to  be  determined  is,  Wh 
according  to  the  terms  of  the  summons  of  deda 
the  Appellants  are  entitled  to  impose  on  or  levy 
the  Bespondents  "  Assessments  in  respect  of  any  a: 
''  duties  payable  under  feu  contract  with  the  pr 
"  tors  of  any  miUs  or  other  buildings  erected 
**  any  of  the  falls  or  mill  sites  held  of  the  pu: 
"  upon  or  along  the  Shaw's  water  aqueduct** 

Both  the  Lord  Ordinary  and  the  Judges  o 
First  Division  seem  to  have  considered  tha 
validity  of  the  assessment  depended  upon  wl 
the  solum  of  the  aqueduct  (by  means  of  whic 
water  for  which  the  annual  duties  were  paid  pass 
the  mills)  was  in  the  millowners  or  in  the  ^ 
Compauy.  It  may,  perhaps,  be  difficult  to  colled 
the  feu  contract  whether  the  soil  of  the  aquedi 
granted  to  the  millowners ;  but  it  seems  to  m< 
the  Appellants  may  afford  to  concede  this  poini 
yet  successfully  contend  for  the  proprieiy  oj 
assessment  upon  the  Company. 
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The  Counsel  for  the  Respondents  stated  the  question 
to  be,  Whether  the  millowners  or  the  Company  were 
to  be  rated  in  respect  of  the  annual  duties  payable 
under  the  feu  contract.  If  this  really  were  the 
question,  the  decision  would  not  be  difficult.  It 
certainly  would  be  extraordinary  to  lay  a  rate  upon 
the  millowners  in  respect  of  an  annual  payment 
which  is  not  a  benefit  to  them,  but  a  burden  upon 
their  lands.  The  millowners  are  not  assessable  in 
respect  of  the  water  supply,  though  the  quantity  of 
the  supply  of  water  may  at  their  option  be  taken  as 
the  means  of  ascertaining  the  assessable  value  of  their 
occupation.  But  they  are  at  liberty  to  have  the 
valuation  made  according  to  the  yearly  rent  or  value. 
In  neither  mode  of  rating  could  the  annual  duties 
which  they  pay  to  the  Water  Company  come  within 
the  reach  of  the  rate. 

The  Water  Company  are  clearly  liable  to  assessment 
by  the  Greenock  Trustees,  and  the  assessable  subject 
upon  which  the  rate  is  to  be  laid  is  their  waterworks 
generally,  according  to  the  yearly  rent  and  value  under 
the  Yaluation  Act.  In  ascertaining  the  yearly  rent  or 
value,  are  the  annual  duties  paid  by  the  millers  to 
enter  into  and  form  part  of  the  valuation,  or  to  be 
altogether  excluded  ?  In  other  words,  are  the  Com- 
pany over-rated  to  the  extent  of  these  annual  duties  ? 
This  question  might,  and  probably  ought,  to  have 
been  decided  in  another  forum.  If  the  Water  Com- 
pany considered  that  they  had  been  improperly  as* 
seased,  they  ought  to  have  appealed  to  the  Trustees, 
and  from  them  to  the  sheriff  or  his  substitute,  whose 
judgment  or  decision  would  have  been  final  and  con- 
clusive. But,  passing  by  the  subject  of  jurisdiction 
altogether,  the  question  seems  to  be  reduced  to  the 
nmplest  point.  The  Water  Company  are  assessable 
in  respect  of  their  waterworks  as  a  whole.     The  aque- 


Obsihock 

Timrms 

». 

SaAw't  Watbk 

COMPAIIT. 


r 


602 


GASES   IN   THE   HOUSE   OP  LORDB^ 


Greenock 

TnUttTSBS 
V. 

Sbav'8  Watbb 

CuMPAMT. 


ducty  whether  the  solum  of  it  is  in  the  Company  or  i 
the  millowners,  is  at  all  events  a  part  of  the  wate 
works.  It  is  dear  that  the  waterworks  generally  mu 
be  assessed  upon  the  yearly  value  of  the  entire  8ubje< 
The  annual  duties  paid  by  the  millers  for  the  wat 
supply  are  part  of  the  yearly  rent  or  value ;  no  perse 
is  rated  separately  in  respect  of  them,  and  no  reas( 
exists  for  separating  the  aqueduct  horn  the  rest  of  tl 
works  as  a  distinct  subject  of  assessment.  If  tl 
separation  were  to  be  made,  a  large  portion  of  valual 
property  would  escape  assessment  altogether.  It  con 
not,  for  the  reasons  given^  be  laid  upon  the  mil 
owners  ;  and  if  it  were  not  imposed  upon  the  Compai 
they  would  not  be  assessed  according  to  the  enti 
value  of  their  waterworks. 

It  was  asserted  in  argument  that  if  the  Compai 
were  rated  for  the  increased  value  of  their  proper 
arising  from  these  feu  duties,  the  same  subject  matt 
would  be  twice  rated.  But  this  is  not  the  case, 
the  millers  are  rated  according  to  the  amount  of  hon 
power,  it  has  been  shown  that  the  water  duties  wou 
not  be  reached  by  such  an  assessment ;  and  even 
they  were  to  elect  to  have  their  mills  rated  in  the  sai 
manner  as  other  property,  although  the  rate  upon  the 
might  be  higher,  in  consequence  of  the  increased  val 
of  their  mills  occasioned  by  the  water  supply,  i 
duties  which  they  are  liable  to  pay  would  not  be  ai 
part  of  the  subject  of  this  assessment,  but  would  ratL 
be  a  deduction  to  be  made  before  the  rateable  val 
could  be  ascertained. 

Upon  these  short  grounds  I  agree  that  the  InU 
locutors  appealed  from  ought  to  be  reversed. 


Ordered  accordingly, 
MArrLAND  &  Graham— MuGGERmoE  &  Bell. 
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First  Cause. 

MARGARET  CLEPHANE,  et  al.,  Benefi- 
daries  or  Pensioners  entitled  to  and  ei^oying 
the  Benefits  of  the  Trinity  Hospital  of  Edin- 
buTjfh, Appellants^ 

THE  MAGISTRATES  AND  TOWN  COUN- 
CIL OF  EDINBURGH, Respondents. 

Second  Cause. 

THE  MAGISTRATES  AND  TOWN  COUN- 
CIL  OF  EDINBURGH, Appellants. 

WILLIAM  FORRESTER,  et  al.,  ....    Respondents. 

Charity  Trust — Church  destroyed — Fac  simile  Restoration 
not  always  imperative. — Charity  Trustees  erecting  an 
edifice  in  lieu  of  one  destroyed  are  subject  to  no  general 
obligation  of  adhering  rigidly  to  the  form  or  dimensions 
of  the  original  fabric,  especially  if  that  fabric  was  in 
itself  unfinished  or  inadequate,  or  has  in  the  lapse  of  time 
become  unsuitable. 

In  1461  Mary  of  Gueldres,  Queen  Consort  of  James  IL, 
King  of  Scotland,  founded  a  collegiate  church  at  Edin- 
burgh for  a  provost,  eight  prebendaries,  and  two  cho- 
risters. Close  to  the  church  she  also  erected  a  Hospital 
for  certain  bedesfolk.  The  patronage  and  property  of 
this  benefaction  came  after  the  Reformation  to  be  Tested 
in  the  Magistrates  of  Edinburgh,  partly  by  regal  grant, 
and  partly  bj  purchase.  The  church  which  had  been 
used  during  three  centuries  not  only  for  the  benefit  of 
the  charity,  but  also  as  a  parish  church,  was  taken  and 
demolished  by  a  Railway  Company  ; — they  engaging  to 
pay  a  sum  of  money  in  compensation.  By  their  Act  they 
were  to  rebuild  the  church  on  the  original  model ;  or,  as 
an  alternative,  the  Magistrates  were  "authorized  to 
accept  the  money  in  lieu  of  the  obligation"  upon  the 
trusts  of  the  charity.  Held  by  the  House  (reversing 
the  judgment  below),  that  in  building  a  substitutionary 
church  the  Magistrates,  as  trustees  of  the  charity,  were 
not  bound  to  adhere  to  the  dimensions  or  the  architec- 
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tural  style  of  tlie  original  foundation^  but  might  coi 
the  requirements  of  an  eitpanded  population. 

Per  the  Lord  ChanceUor  (a)t  This  monej,  when  reci 
hy  the  trustees  of  the  charity,  h  not  to  beexpende 
tlje  actual  reproduction  of  the  original  fabric,  with  i 
architectural  decorations. 

Per  Lord  Cran worth  :  When  tho  money  comes  into  the! 
of  the  trustees,  they  have  no  other  obligation  than  i 
have  been  imposed  if  the  church  had  been  in  some  < 
way  deistroyed.  The  legislature  could  not  mean  to 
the  trusts,  and  there  waa  no  trust  to  build  ornament 

Per  Lord  Chelmsford :  There  was  not  the  least  inte: 
that  the  obligation  which  attached  to  the  Railwaj  ^ 
pany  should  be  transferred  to  the  trustees. 

Pleadings  in  Chariti/  Cases, — Want  of  form  and  nux 
in  pleading  aro  overlooked  in  charity  ca»es* 

Judgment  with  consequential  I}irection$. — Case  m  f 
the  House  not  only  declared  the  prtnciple  of  ite  fi 
but  followed  up  the  same  by  elaborate  and  minute  i 
tions  for  the  purpose  of  terminating  by  antieiptti 
course  of  litigation  which  had  rendered  the  charit 
operative  for  sixteen  yearsr 

The  circumstances  of  this  case  are  fully  set  oi 
the  Second  Series  of  the  Court  of  Session  Cases  (6), 
appear  sufficieatly  from  the  judgment  of  the  Hon 

Mn  Andersmi  and  Mr.  Wiiher^Kxm  were  of  C 
sel  for  the  Appellants,  Clephane  et  aL 

The  AttoTTtey-Oeneral  (c)  and  Mn  Sduyn 
Forrester  et  aL 

For  the  Magistrates  and  Town  Coancil  of  1 
burgh,  Mr.  Molt  and  Sir  Hugh  Cairns  appeared. 

The  following  opinions  were  delivered  by  tbe 
Peers  i-^ 


tori  OnmeeUofi 


The  LoED  Chancellor  (a) : 
My  Lords,  I  think  it  desirable  to  call  your  I 
ships*  attention  particularly  to  thiB  case,  the  cii^ 

(a)  Lord  W'citbuTT*  <*)  ToL  22,  p.  \23± 

(c)  Sir  Rounddl  Palmer. 
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stances  of  which  I  will,  with  your  Lordships'  permis*      MAsoAsn 

Clkphahs,  «t  al« 

sion,  carefully  review,  in  the  hope  that  not  only  the  XMMiJi»r«ATM, 
grounds  of  your   Lordships'  decision  may  be  fully      eduTbumh. 
stated  and  well  understood^  but  also  in  the  hope,  Lota  ckmceuar't 
which  I  am  almost  afiraid  to  entertain,  that  further 
litigation  in  this  matter  may  be  prevented. 

The  case  is  one  of  very  great  simplicity,  and  to  a 
mind  acquainted  with  the  subject,  and  with  the 
principles  which  ought  to  govern  the  administration 
of  charities,  it  can  present  no  difficulty.  The 
material  facts  are  these : — Anterior  to  the  Reformat 
tion,  and  firom  a  foundation  made  in  the  fifteenth 
century,  there  was  established  in  Scotland,  immedi- 
ately without  the  precincts  of  the  city  of  Edinburgh, 
bat  now,  I  believe,  included  within  those  precincts,  a 
College,  or,  as  we  should  call  it  in  England,  a  chantry 
of  priests,  to  which  an  almshouse  or  hospital  was 
annexed  It  appears  that  the  ecclesiastical  part  of 
this  eleemosynary  foundation  consisted  of  a  provost, 
eight  prebendaries,  and  two  choristers.  The  purely 
eleemosynary  part  of  it  consisted  apparently  of  13 
poor  bedesmen. 

There  was  attached  to  the  college  a  church, 
boilt  in  a  very  beautiful  manner,  and  presenting, 
though  Imperfect,  a  fine  specimen  of  the  order  of 
architecture  according  to  which  it  was  erected.  This 
church  consisted  merely  of  a  choir  and  what  is  called 
in  Scotland  a  cross,  or  by  us  more  frequently  a 
transept  (a).    It  was  undoubtedly  of  dimensions  far 

(a)  Per  Lord  Deas :  The  church  subsisted  as  a  church  deroted 
to  the  purposes  of  worship  in  Roman  Catholic  times,  and  was 
available  to  be  used  in  the  same  way  in  connexion  with  the  Re- 
formed religion.  As  an  architectural  structure  the  building  was 
incomplete.  The  choir  and  the  cross  and  the  central  tower  had 
alone  been  erected.  These,  however,  of  themselves  constituted  a 
chmt^h,  which  admittedly  was  admired  by  many  as  a  remarkable 
specimen  of  the  order  of  architecture  to  which  it  belonged.  Mary 
of  Gueldres  took  a  pride  in  it  in  her  lifetime,  and  her  remains  (by 
her  directions,  I  presume,)  were  interred  in  it  after  her  death. 


606 


CASES   IN   THE   HOUSE    OF    LORDS. 


Lord  ChaneeUor*§ 


ct^lni^  AL.  l^^y^^d  what  was  required  by  the  priests  and  by 

TiiEM*om»ATE8,  bedesmen,  and  therefore  it  is  reasonable  to  infer  tha 

^mslv^QR,      afforded  accommodation  to  the  neighbouring  reside 

In  this  state  of  things  the  Reformation  swept  c 
Scotland.  The  priests  were  driven  out  of  the  pi 
The  bedesmen  were  permitted  to  remaui,  but  it  wc 
seem  that  the  church  was  disused  for  some  time, 
part  of  the  hospital  appears  to  have  fiedlen  into  a  si 
of  ruin. 

During  the  infancy  of  King  James  the  First  (a) 
royal  charter  of  1567  (6)  was  granted  to  tbe  Ma 
trates  of  Edinburgh,  being  a  grant  of  the  whole  of 
church  called  the  Collegiate  Church  of  the  Trii 
with  the  churchyard,  buildings,  and  so  forth  ap 
taining  thereto,  and  also  the  hospital,  at  that  1 
denominated  Trinity  Hospital.  The  purposes  of 
grant  appear  to  be  these:  an  obligation  is  thr 
upon  the  Magistrates  to  rebuild  or  construct 
hospital,  and  to  support  the  poor  and  the  sick 
were  the  objects  of  the  charity,  and  it  is  pro%^ 
that  the  whole  of  the  property  so  granted  shooi 
devoted  to  these  uses,  and  to  none  other. 

It  would  seem  that  the  master  of  the  hospital, 
is,  the  superintendent  of  the  poor  men,  bad  cootij 
to  reside  in  the  hospital  at  the  time  of  tlie  p 
and  accordingly  we  find  a  contract  between 
Magistrates  of  Edinbtu-gh  and  the  master  of 
hospital,  a  person  of  the  name  of  Robert  Pout,  whi 
is  material  to  advert  to  only  for  the  purpose  of  poii 
out  to  your  Lordships  that  Mr,  Pout  surrendered 
the  hands  of  the  Crown,  for  the  benefit  of  the  grnn 
namely,  the  Magistrates  of  Edinburgh,  the  benefi 
Trinity  College,  and  all  the  things  appertaining  1 
and  that  in  consideration  of  this  transfer  the  M 


(a)  t.  e,y  King  James  the  First  of  England  and  Sixth  of 
land. 

(b)  Nov.  12,  1687.     . 
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tarates  paid  to  Mr.  Pout  a  sum  of  money,  and  the  clb?^i.*kal. 
Magistrates  also  contracted  to  pay  Mr.  Pout  the  sum  tbeMagiwhultmb, 
of  160i.  Scots  yearly  during  his  lifetime.  I  advert 
to  this  only  for  the  purpose  of  pointing  out  that  it  is 
reasonable  to  infer  that  some  money  was  paid  by  the 
Magistrates,  probably  out  of  their  own  funds,  for  the 
purposes  of  this  charity. 

Another  grant  was  made  by  King  James  in  the 
month  of  June  1585  (a).  Its  materiality  as  bearing 
open  the  present  subject  of  inquiry  lies  in  the  fuller 
description  which  it  contains  of  the  objects  of  the 
grant,  which  it  declares  to  be  **pro  austerUxitione  "  (6), 
for  the  maintenance  of  the  aged  and  decrepid  men, 
orphans,  and  poor  within  the  hospital,  and  poor 
scholars  within  the  college  and  schools,  at  all  times 
thereafter.  The  charter  also  proceeded  to  authorize 
the  Magistrates  and  Council  to  rebuild  the  hospital, 
which  was  then  in  a  ruinous  condition,  in  a  more 
conTenient  situation  at  or  near  the  college. 

A  little  anterior  to  this  particular  grant,  in  the  year 
1584,  the  Magistrates  appear  to  have  divided  the  town 
or  city  of  Edinburgh  into  four  districts  or  parishes, 
and  on  the  14th  of  October  1584  a  resolution  or  order 
was  made  by  the  Town  Council,  by  which  the  Trinity 
College  Church,  that  is  the  church  of  this  charity,  was 
appropriated  for  the  accommodation  of  the  north-east 
parish  or  district.  I  wish  particularly,  therefore,  to 
pomt  out  to  your  Lordships  that  from  the  very  earliest 
times,  and  as  soon  as  it  could  be  supposed  that  the 
grantees  took  possession  of  the  subject  of  the  grant, 
there  was  a  dedication  of  the  collegiate  church  (so  far 
as  it  could  be  applied  without  prejudice  to  the  use  of 
the  hospital)  to  the  accommodation  and  service  of  the 
inhabitants  of  the  district. 

(a)  June  22,  1585. 

(6)  Pro  sustentatione  seniorum,  decrepitonim,  orfanorum,  et 
pauperum,  &c.     Sic, 


'  I 


608 


CASES  IN  THE  HOUSE  OF  LOBDS. 


w 


ci«Si!?E "  AL.       -"^^  hospital  was  rebuUt  by  the  Magistrates  of  Ed 

TBiMAomATM,  burgli,  and  then  come  two  important  charters  of  M 

edw»tobh.      and  July  1587.    By  the  charter  of  May  1587  (a)  it 

^^JSS^^'  stated  "  that  it  shall  be  lawful  for  the  PiOTOst  a 

Magistrates,  and  their  successors,  to  use  the  old  h 

pitaly  in  order  that  they  may  be  able  to  support  \ 

poor  within  the  hospital,  which  has  been  reoen 

repaired  by  them,  by  means  of  the  rents  of  the  si 

hospital  in  a  convenient  manner." 

Then,  in  a  subsequent  charter  of  the  29th  Ji 
1587|  there  is  a  declaration  that ''  the  grant  is  for  1 
support  of  the  ministers  and  the  poor,  and  for  i 
entertainment  of  the  said  college  ^  (that,  I  suppc 
means  for  the  preservation  or  the  maintaining  of 
said  college)  ^'  lately  erected  by  them,'"  that  is,  i 
Magistrates.  Then  follows  a  provision  that  the  proi; 
and  community,  and  their  successors,  shall  be  hot 
to  support  the  ministers  serving  at  the  churches. 

To  all  this  may  be  added  an  Act  of  Parliame 
passed  in  1592,  which  recognizes  the  position  of 
Council  and  Magistrates  with  respect  to  this  chant; 
The  church,  therefore,  had  been  dedicated  to 
purposes  of  the  district,  so  far  as  it  was  not  requi 
for  the  hospital ;  that  use  of  the  church,  which  m 
have  been  then  perfectly  well  known,  is  nowh 
adverted  to  as  being  at  variance  with  the  puipc 
of  the  charity,  and  it  must  be  taken  to  have  b 
sanctioned  and  confirmed  by  the  subsequent  gra 
to  which  I  have  adverted. 

It  appears,  moreover,  to  have  been  admitted  t 
Trinity  College  parish  or  Trinity  College  district  i 
well  known  as  one  of  the  parishes  or  districts  i 
which  the  city  was  divided,  and  that  the  build 
therein  used  as  the  church  has  been  constantly  trea 
as  if  it  were  the  parish  church  of  that  district. 

(a)  May  S6, 1587. 
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Now  from  these  fiwts,  therefore,  I  submit  to  your  ^  'MAioAifr 
Lordships  that  two  conclusions  may  with  propriety  TuMUAommAxm, 
be  drawn ;  firsts  that  the  permitting  Trinity  Church      edinbumh. 
to  be  used  as  a  place  of  worship  for  the  inhabitants  ^^^J^SS!!'^'' 
of  Uie  district,  after  reserving  full  accommodation  for 
the  poor  and  the  oflScers  of  the  hospital,  was  not  a 
breach  of  trust,  but  i?^as  perfectly  consistent  with  the 
purposes  of  the  charitable  grant ;  and,  secondly,  that, 
inasmuch  as  such  user  has  continued  iminteiruptedly 
from  the  foundation  of  the  charity  to  the  present 
time,  it  must  be  considered  that  the  maintenance  of 
the  church  for  the  use  of  the  hospital  and  of  the 
iohabitants   of  the  adjoining  district  is  one  of  the 
lawful  purposes  of  this  charity. 

I  now,  my  Lords,  pass  on  to  the  transactions  which 
have  subsequently  occurred,  and  which  have  given 
rise  to  this  litigation. 

The  North  British  Railway  Company  was  empowered 
by  its  Act  of  Parliament  to  take  for  the  purposes  of 
its  railway,  and  for  the  purpose  of  constructing  a 
station  for  that  railway,  the  piece  of  land  on  which 
this  collegiate  church  stood,  and  of  course  it  was  a 
matter  of  great  importance  that  the  terms  and  condi- 
tions on  which  the  Railway  Company  should  be  per- 
mitted to  take  this  land  should  be  accurately  and 
clearly  defined  in  their  Act  of  Parliament. 

The  object  of  an  Act  of  Parliament  of  that  kind  is 
to  define  the  manner  in  which  the  Railway  Company 
shall  be  bound  to  make  compensation  to  the  owner  of 
the  property  taken,  but  it  is  not  a  part  of  the  object  of 
such  an  Act  of  Parliament  to  interfere  at  all  with  the 
title  to  that  property^  or  to  lay  down  any  rule  affect* 
iog  the  ownership  of  the  property  or  the  manner  in 
which  the  money  to  be  given  to  the  owner  of  the 
property  shall  be  enjoyed.  To  do  any  such  thing 
would  be  greatly  beyond  the  proper  scope  and  limits 
of  thai  description  of  legislation*     The  section,  read- 
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ci.™a*«  "5  AL.  ^8  ^^  shortly  (a),  may  be  divided  into  three  paj 
TBBMAomATis,  The  first  portion  of  it  enables  the  Company  to  rest 
bdinboboh.  and  rebuild  the  church  which  they  propose  to  ti 
^^gpiS^"^'  down,  and  in  the  event  of  their  doing  so,  the  obli^ 
tion  is  carefully  imposed  upon  them  of  restoring  t 
rebuilding  it  exactly  as  they  found  it  at  the  time  wl 
they  took  possession  of  it.  And  in  order  to  meet  a 
questions  that  might  arise  in  the  course  of  that  o 
ration,  an  arbiter  is  provided,  namely,  the  Sheriff 
Edinburgh,  to  whom  any  differences  of  opinion  aris 
in  the  course  of  that  operation  might  be  refen 
Then  the  section  concludes  with  an  alternative,  wfa 
it  is  put  in  the  power  of  the  Bailway  Company 
adopt,  namely,  that  in  lieu  of  the  obligation  which 
been  thus  carefully  described,  to  rebuild  the  chu 
themselves,  they  may  give  to  the  Magistrates  i 
Town  Council  a  sum  of  money  as  compensation 
the  church.  And  by  a  species  of  refinement,  whid 
regret  that  any  person  has  been  found  to  sand 
(because  it  has  produced  years  of  litigation,  and 
been  an  impediment  to  the  use  and  application  of 

(a)  The  provision  is,  '*  That  it  shall  not  be  lawful  for  the  N( 
British  Railway  Company  to  make  any  alterationa  on,  or  to 
for  the  purposes  of  the  said  railway,  the  additional  land  in 
parishes  of  Trinity  College,  St.  Andrews,  and  Canongate,  wi 
by  this  Act  they  are  authorized  to  purchase  for  a  tenninui 
Edinburgh,  until  thqr  shall  have  agreed  with  the  Lord  P^ 
Magistrates,  and  Town  Council  of  the  sud  city  on  a  plan  for 
removal  and  rebuilding,  at  the  expense  of  the  Company, 
another  site,  either  within  the  said  parish  of  THnity  College,  c 
near  thereto  as  conveniently  may  be,  of  a  new  church,  with  e 
convenience  of  access  and  accommodation  to  that  already  exia 
in  the  said  parish ;  and  that  in  such  agreement  provision  shal 
made  for  the  adoption  of  the  same  style  and  model  with 
existing  church.  Provided  always,  that  any  dilferaioe  of  opii 
between  the  parties,  regarding  the  plan  or  site  of  the  said 
church,  shall  be  subject  to  the  arbitration  of  the  Sheriff  of  E 
burgh."  It  was,  however,  thereby  declared,  "that  it  shal 
competent  to  the  Railway  Company  to  offer,  and  the  Magisti 
and  Town  Council  are  hereby  authorized  to  accept  of  a  son 
money  as  compensation  for  the  said  church,  and  in  lieu  of 
foregoing  obligation." 
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money  belonging  to  this  charity),  it  appears  to  have  ctmUni^SAL. 
been  thought  that  it  was  possible  to  construe  the  muAamAm, 
clause  in  such  a  manner  as  to  attach  to  the  money  to     edimboboh. 
be  paid  by  the  Railway  Company  an  obligation  of  ^^'oJJSZ*^'* 
application  precisely  to  the  same  effect  as  that  which 
the  Railway  Company  would  have  been  bound  to 
observe  in  the  event  of  their  adopting  the  first  alter- 
native of  undertaking  to  restore  the  church. 

My  Lords,  I  think  it  impossible  that  any  such  inge- 
nions  subtlety  should  receive  acceptance.     One  of  yoiir 
Lordships  (a)  suggested  what  is  the  true  interpreta- 
tion, as  I  humbly  think,  of  the  words  "  in  lieu  of  the 
foregoing  obligation,''  namely^  that  the  obligation  of 
restoration  which  is  described  in  the  first  part  of  the 
clause,  if  it  be  not  the  alternative  embraced  by  the 
Company^  is  still  to  be  the  measure  of  the  amount  of 
compensation.    So  that  in  point  of  fact  the  object  of 
the  clause  is  this,  that  if  the  Company  did  not  under- 
take to  restore  the  church  actually,  they  were  bound 
to  pay  to  the  Magistrates,  as  trustees  of  the  charity, 
such  a  sum  of  money  as  they  would  have  been  required 
to  expend  if  the  first  alternative  had  been  embraced  by 
them.     That  is  a  reasonable  interpretation  to  give  to 
fhe  clause,  and  it  gives  a  standard  of  the  compensa- 
tion to  be  paid ;  and,  practically,  this  was  the  con- 
struction which  the  parties  put  upon  the  clause ;  for 
proceedings  wei*e  taken  to  ascertain  what  ought  to  be 
done  in  order  to  restore  the  church,  and  they  were 
prosecuted  so  far  as  to  enable  the  referee  to  determine 
exactly  the  sum  of  money  which  the  Railway  Com- 
pany would  have  to  expend  if  they  had  entered  upon 
and  completed  the  work  of  restoration.     The  Railway 
Company  very  wisely  preferred  to  pay  the  money 
rather  than  to  undertake  the  duty  of  seeing  to  its 
expenditure  and  presiding  over  the  restoration  of  the 

(a)  Lord  Chelmsford. 
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Jtoftf  ChameeUat*» 


churclL    And  that  sum  of  money,  '^hich  is  veiy 
TaMAoiRtATM,  siderable,  amounting  altogether  to  llfflXL  9& 
was  actually  paid  over  to  the  trustees  of  the  ho9 
in  the  month  of  May  1848. 

Now,  my  Lords,  that  money,  when  received  b] 
trustees  of  the  hospital,  was  part  of  the  general  f 
of  the  charity,  applicable  to  the  re-instating  oi 
church  in  a  reasonable  manner.  But,  my  Lore 
would  be  ridiculous  to  suppose  for  a  moment  tl 
was  the  object  of  the  Act  of  Parliament,  or 
there  can  be  any  principle  of  law  or  any  sugge 
of  reason  or  common  sense  that  would  leac 
mind  to  the  conclusion  that  this  money,  ' 
received  by  the  Magistrates  and  Town  Coundl 
received  under  an  obligation  to  have  it  expc 
entirely,  or  the  greater  part  of  it,  in  the  actual  i 
duction  with  all  its  architectural  decorations  of 
exact  building  which  was  taken  by  the  Baalway 
pany.  It  is  a  lamentable  thing  that  such  a  soggt 
was  ever  made,  and  it  is  as  unfounded  in  law 
has  been  lamentably  in  its  consequences ;  and  I 
your  Lordships  will  not  give  the  smallest  countei 
to  any  such  contention,  which  must  be  repuj 
by  any  one  knowing  well  the  prindples  upon  \ 
charities  ought  to  be  administered 

This,  my  Lords,  leads  at  once  to  this  conclusion 
the  suit,  which  was  brought  expressly  for  the  pu 
of  maintaining  the  proposition  that  the  whole  c 
money  paid  by  the  Railway  Company  shod 
dedicated  to  thl9  purpose  of  an  exact  reproducd 
the  original  building,  is  founded  upon  an  entire 
conception  and  erroneous  construction  of  the  c 
of  the  Act  of  Parliament ;  and  therefore  I  have 
the  smallest  hesitation  in  advising  your  Lord 
that  the  whole  of  the  Literlocutors  in  that  suit  \ 
have  been  appealed  from  should  be  reversed,  tha 
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Defenders  shall  be  absolved  from  the  conclusions  of  cmi^i,^  At, 
the  sommons,  and  the  summons  itself  be  dismissed.  tuMao'ivtbatu, 
I  am  Sony  to  be  obliged  to  add,  in  consequence  of  the      BpwBoaoH. 
countenance  that  has  been  given  to  that  suit,  that  ^^^^S^H^* 
I  cannot  individually  advise  your  Lordships  to  go 
further  than  to  dismiss  it  without  expenses. 

Then,  my  Lords,  that  suit  being  cleared  away,  we 
come  to  the  consideration  of  the  other  suit,  originally 
instituted  by  persons  having  a  direct  interest  in  the 
charity  as  being  some  of  the  objects  of  that  charity. 
To  that  suit  the  Magistrates  and  Town  Council  of 
Edinburgh  are  called  as  Defenders  in  their  capacity  of 
trustees  of    this  hospital;    and    although  there  has 
been  a  good  deal  of  criticism  upon  the  conclusions  of 
that  summons,  and  although  it  is  true  that  some  of 
the  conclusions  are  rather  dii*ected  to  an  end  that 
would  be  inconsistent  with  the  re-erection  of  a  church 
sufficient  for  the  accommodation  of  the  inhabitants 
who  resorted  to  the    old   church,  yet  I  think  the 
conclusions  of  that  summons,  febirly  construed,  espe- 
cially in  a  charity  case  (a),  might  well  have  warranted 
the  Court  of  Session  in  taking  upon  themselves  to 
pronounce  in    that    suit    the   order  which  I  think 
common    sense    and    reason    imperatively    required 
should  be  pronounced  in  some  suit  or  other,  directed 
to  the  end  of  effecting  the  proper  administration  of 
this  charity  property,  and  the  proper  application  of 
this  sum  of  money,  which  has  been  allowed  to  remain 
so  long  unappropriated. 

Therefore  I  shall  not  hesitate  to  recommend  your 
Lordships  to  reverse  the  Interlocutors  which  are  ap- 
pealed from  in  that  suit.  And  further,  I  shall  recom- 
mend your  Lordships  to  make  that  suit  the  basis  or 

(a)  See  Attorney-General  v.  Jackson,  11  Ves.  365,  and  Attor- 
nejr-General  v.  Corporation  of  Rochester,  3  De  Gez.,  M.  and  G. 
811. 


6U 


CASES   IN   THE   HOUSE   OF   LORDS. 


foundation  of  an  order  which  I  irost,  if  your  ] 
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TuMAGiffrHAm,  ships  approve  of  it,  will  be  found  to  comprehen 

iic.  Of 

the  material  objects   that   now  require  to  be 


Edinbukob. 
iMTd  akaneeUor*t 


vided  for,  in  the  hope  of  securing  a  just  and  re 
able  administration  of  this  charity. 

The  Magistrates  have  suggested  that  a  bu 
7fi00l.  only  is  required  for  the  acquisition  of  ; 
and  for  the  erection  of  a  new  church  of  sufli 
capacity  to  provide  for  the  wants  of  the  intnai 
the  hospital  on  the  enlarged  scale  on  which  I 
it  will  be  established,  and  also  for  the  accommod 
of  the  neighbouring  inhabitants.  I  wish  I  coul( 
to  that  what  I  have  looked  for  with  anxiety — a 
and  definite  expression  on  the  part  of  the  Magisi 
of  their  willingness  to  have  this  fund  devoted  t 
purpose  of  a  proper  augmentation  and  re-estal 
ment  of  this  charity,  after  deducting  so  muc 
should  be  required  for  erecting  the  new  church, 
what  I  have  not  found  so  clearly  expressed  ii 
pleadings  has  been  supplied  by  the  Counsel  foi 
Magistrates  at  the  bar  ;  and  I  understand  from 
Counsel  that  they  are  quite  willing  (as  it  is  their 
to  be)  that  the  whole  of  this  fund,  minus  the 
that  shall  be  absolutely  required  for  the  rebui 
of  the  church,  shall  be  at  once  applied  in  the 
mentation,  of  the  charity. 

In  the  hope,  therefore,  my  Lords,  of  proWdiui 
these  ends,  which,  as  I  observed  during  the  argui 
at  the  first  blush  of  the  thing  must  have  presc 
themselves  as  being  the  clear  objects  to  be  &iU 
by  a  court  of  justice  in  this  case,  I  have  at  i 
length  penned  the  order,  which  I  will  submit  to 
Lordships  as  the  proper  order  to  be  pronounced  u 
the  circumstances  of  the  case  (a). 

(a)  See  the  judgment  of  the  House  &t  the  cloic  of  tht  C« 
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My  Lords,  I  humbly  submit  to  your  Lordships  that  ^  mama««t 
this  order  will,  as  far  as  we  can  now  foresee,  provide  xaKMAairriATM, 
for  the  immediate  necessities  of  the  case.    And  I  trust      edii^rgh. 
that  there  will  be  found  in  carrying  this  order  into  ^^*'f!2SL*^' 
effect  a  conscientious  spirit  that  shall  recognize  the 
religious  and  moral  duty  that  rests  upon  these  parties 
no  longer  to  keep  this  fund  in  abeyance,  but  to  apply 
it,  as  it  ought  15  or  1 6  years  ago  to  have  been  applied, 
to  the  purposes  of  this  useful  charity. 


Lord  Cranworth  : 

The  long  usage  since  the  time  of  the  charter  seems 
perfectly  to  justify  this  House  in  saying  that  the 
maintenance  of  the  church  as  connected  with  the 
hospital  is  one  of  its  legitimate  objects.  That  being 
so,  supposing  no  Act  of  Parliament  had  passed  such  as 
that  of  the  North  British  Railway  Company,  but 
that,  by  lapse  of  time  or  by  some  accident,  the  church 
had  been  burnt  down  or  destroyed,  what  would  have 
been  the  duty  of  the  trustees  ?  Clearly  to  build  a 
diurch  with  at  least  as  good  accommodation  as  that 
which  existed  before.  But  there  would  have  been  no 
duty  or  obligation  to  rebuild  it  in  the  particular  orna- 
mental style  in  which  the  old  building  had  been  con- 
structed. That  being  so,  it  is  impossible  to  suppose 
that  the  Legislature,  in  passing  a  Railway  Act,  meant 
to  alter  the  trusts  which  were  imposed  upon  the  trus- 
tees. It  is  impossible  that  it  could  have  meant  to 
impose  upon  them  the  duty  of  building  a  church  in 
any  particular  style.  The  reason  why  that  obligation 
was  imposed  upon  the  Railway  Company,  if  they 
rebuilt  the  church,  is  obvious.  Had  such  an  obliga- 
tion not  been  imposed  upon  them,  they  might  have 
built  the  church  in  a  very  imperfect  and  improper 
style.  It  was  to  secure  the  public  against  that,  that 
this  provision  was  made.     But  if  the  alternative  was 


Lord  Cramoortk'M 
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ciJSSJSt^  AL.  adopted,  which  any  one  looking  reasonably  at  \ 
TuMAourmATzs,  subject  must  have  known  would  be  adopted,  name 

Ac.  or  "^  *■         ' 

edinbuioh.  for  the  Company  to  pay  the  price  or  the  yalae  insU 
^"^^SSST**"  of  rebuilding  the  church  themselyeB,  then,  when  i 
money  comes  into  the  hands  of  the  trustees,  tl 
have  no  other  obligation  upon  them  with  reference 
that  money  than  would  have  been  imposed  upon  th 
if  the  church  had  been  in  some  other  way  destroy 
and  then  rebuilt  out  of  any  funds  which  they  m\ 
have  in  their  hands  for  the  purpose  of  rebuilding  it 
I  think  that  the  provisions  which  have  been  { 
posed  by  my  noble  and  learned  friend  exhaust 
subject,  and  I  trust  that  they  will  put  an  end  to  \ 
not  very  creditable  litigation,  which  has  now  ezten 
over  a  period  of  16  or  16  years,  and  deprived  both 
hospital  and  the  neighbourhood  of  the  advanta 
which  they  have  a  right  to  derive  from  the  use  of 
church. 


Lord  Ckebm^fiffd'i         Loyd  ChELKSFORD  : 

My  Lords,  I  concur  in  the  view  that  has  been  ta 
of  this  case  by  my  two  noble  and  learned  friends, 
I  can  state  the  grounds  of  my  opinion  in  a  very 
words.  In  order  to  ascertain  what  was  the  trust  i 
attached  upon  this  church,  and  the  consequent  oU 
tion  upon  the  Corporation  of  Edinburgh  at  the  t 
of  the  passing  of  the  North  British  Railway  CSompa 
Act,  it  will  only  be  necessary  for  me  to  advert  ^ 
shortly  to  the  terms  of  the  charter  of  1567.  I 
what  was  the  object  of  that  charier  T  It  is  expra 
very  shortly  in  the  recital  to  be  ''  to  found  and  en( 
an  hospital,"  and  for  that  purpose  certain  prope 
including  the  church  in  question,  called  the  CoU^ 
Church  of  Trinity,  was  given  to  the  Corporaiioi 
Edinburgh  for  the  building  and  construction  of 
said  hospital  for  the  maintenance  of  the  poor  and  fl 
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to  be  placed  by  them  therein  for  no  other  use.     And      maroabkt 

*  "  Clbphamb,  BT  IL. 

there  ia  subsequently  given  a  power  to  the  Corporation  theMaootiiatm, 
to  dispose  of  this  property  as  to  them  shall  seem  good,  EofNBUMH. 
with  a  qualification  that  they  shall  be  bound  to  apply  ^^^^^^^1^' 
it  to  the  foresaid  use  and  no  other.  Now,  whether 
this  means  that  they  were  to  apply  the  existing  sub- 
jects of  the  grant  to  the  purposes  of  the  hospital,  or 
whether  they  were  entitled  to  sell  the  property,  and 
apply  all  the  proceeds  to  that  use,  it  is  immaterial  to 
consider.  Throughout  the  whole  of  this  charter  there 
is  nothing  to  bind  the  Corporation  to  maintain  this 
church;  there  is  nothing  to  show  that,  either  as  a 
work  of  art  or  for  any  othier  reason,  it  was  such  an 
object  of  interest  that  it  was  considered  desirable  to 
preserve  it.  I  apprehend  that  under  the  words  of  the 
charter  it  was  competent  to  the  Corporation  to  apply 
the  building  itself,  the  church,  to  the  purposes  of  the 
hospital,  and  there  is  nothing  whatever  to  prevent 
their 'doing  what  they  did,  namely,  applying  the 
church  to  the  use,  for  which  it  was  fitted,  for  the 
purposes  of  divine  worship. 

Now  originally,  for  about  17  years,  the  church 
appears  to  have  been  applied  exclusively  to  the  use  of 
the  hospital,  but  in  1584,  and  again  in  1625,  it  was 
appropriated  to  one  of  the  parishes  into  which  Edin- 
burgh was  divided.  Now,  whether  the  Corporation 
had  a  right  to  appropriate  this  church  as  a  parish 
church  may  perhaps  be  questioned,  but  undoubtedly, 
as  there  was  sufficient  accommodation,  not  only  for 
the  inmates  of  the  hospital,  but  beyond  what  was 
necessary  for  them,  it  could  have  been  no  breach  of 
trust  on  the  part  of  the  Corporation  to  allow  the 
inhabitants  of  the  parish,  that  is,  the  inhabitants 
of  the  neighbourhood  of  the  hospital,  to  have  sittings 
in  the  cHurcL  Even  if  it  were  objectionable,  there 
were  no  persons  who   were  likely  to  object  to  it, 
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because  it  seems  that  the  inmates  of  the  hospital  vt 


Ma KQ ABET 
CLBPHAMB,  ST  AL. 

TuMAoInEATBs,  io  variably  provided  with  free  sittings,  and  the  oi 
eoitTbusuh.      persons,  the  inhabitants  of  the  parish,  paid  for 

^^^oFii!SS!^^'  sittings  which  they  occupied,  and  all  the  sums  reoei 
in  respect  of  those  payments  were  applied  to 
maintenance  of  the  church,  and  therefore  so  &r 
funds  of  the  hospital  were  relieved. 

Thus  matters  continued  from  the  year  1584  di 
to  the  year  1846,  and  it  is  perfectly  dear,  I  ap 
bend,  that,  although  the  Corporation  had  applied 
church  as  a  parish  church,  and  therefore  in  s 
degree  had  taken  it  from  the  hospital,  yet,  inasoD 
as  the  trusts  of  the  charter  are  perfectly  dear,  it 
not  competent  to  them  to  divert  that  church  from 
uses  to  which  it  was  applicable  under  the  charter. 
Therefore  in  1846,  at  the  time  of  the  passing  of 
North  British  Railway  Act,  the  state  of  things 
this — that  the  church  which  was  applicable  to 
uses  of  the  hospital  had  to  be  maintained  by 
Corporation,  and  maintained,  if  you  please,  to 
extent  of  the  use  to  which  it  had  been  applied  fo 
many  years,  nearly  three  centuries,  namdy,  for 
accommodation  beyond  the  inmates  of  the  hospiti 
other  inhabitants  of  the  neighbourhood.  Therei 
as  my  noble  and  learned  friend  near  me  has  said, 
obligation  upon  the  Corporation  at  the  time  of 
passing  of  the  North  British  Railway  Act^  in 
the  church  had  been  burnt  down  and  it  had  1 
necessary  to  restore  it,  would  have  been  merel} 
provide  another  church  with  equal  and  similar  aoc 
modation  to  that  which  had  been  provided  for  the  1 
period  I  have  mentioned.  Then,  my  Lords,  it  app 
that  the  North  British  Railway  Company,  upon 
introduction  of  their  Bill,  desired  to  obtain  powers 
the  purpose  of  removing  this  church  for  the  const 
tion  of  their  railway.     And  if  the  question  of  com] 
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sation  between  them  and  the  Corporation  had  been 
left  to  the  ordinary  provisions  of  the  Lands  Clauses  TuMAomATsi, 
Act  (an  Act  which  passed,  I  think,  only  the  year  edimboeoh. 
before  this  North  British  RaUway  Act),  it  is  perfectly  ^*^iSSt^' 
clear  that  all  that  the  Corporation  would  have  been 
entitled  to  receive  as  compensation  would  have  been 
the  amount  which  was  necessary  to  build  a  church 
urith  similar  accommodation  to  the  one  which  was 
removed.  And  no  jury  would  ever  have  given  them 
what  may  be  called  a  sentimental  value  for  the  church 
which  was  to  be  removed,  however  great  its  architec- 
tmal  beauty  might  have  been.  But  the  Corporation 
were  desirous  of  obtaining  a  larger  sum  than  they 
could  possibly  have  obtained  by  the  ordinary  mode  of 
compensation,  and  the  Company  were  not  unwilling 
to  give  them  the  advantage  of  a  larger  compensation 
than  they  woidd  have  received  through  a  jury. 
Therefore  I  consider  this  8th  section  of  their  Act  to 
have  been  introduced  for  the  purpose  of  providing 
machinery  to  enable  the  Corporation  to  receive  a 
krger  amount  of  compensation  than  they  would  other- 
wise receive.  Now,  the  mode  which  was  adopted  for 
that  purpose  was  very  plain.  The  Legislature  provide 
that  the  Company  shall  not  be  allowed  to  remove  the 
existing  church  until  they  shall  have  agreed  with  the 
Corporation  on  a  plan  for  the  rebuilding,  at  the  ex- 
pense of  the  Company  and  upon  another  site,  either 
within  the  parish  or  as  near  thereto  as  conveniently 
may  be,  of  a  new  church,  and  that  in  such  agreement 
provision  shall  be  made  for  the  adoption  of  the  same 
style  and  model  as  the  existing  church. 

Now  that,  as  I  apprehend,  was  the  mode  of  ascer- 
taining the  value  of  the  compensation  which  was  to 
be  paid  to  the  Corporation.  Plans,  of  course,  would 
be  made,  a  suitable  site  would  be  ascertained,  and  an 
estimate  would  be  made  of  the  value  of  the  site  and 
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of  the  cost  of  the  building  according  to  the  plana 
which  were  agreed  upon,  and  if  there  were  any  differ- 
ence of  opinion  between  the  parties  the  sheriff  was  to 
settle  it.  But  in  that  mode  the  sum  of  money  was 
ascertained  as  the  amount  of  compensation  which  the 
Corpomtion  would  be  entitled  to  receive  under  this 
clause  in  respect  of  the  churcL 

And  then,  in  order  to  provide   for    this   money 
passing  into  the  hands  of  the  Corporation,  the  Act 
declares  that  the  Company  shall  be  at  liberty  to  offer, 
and  the  Corporation  to  accept,  ''  a  sum  of  money  as 
compensation  for  the  said  church,  and  in  lieu  of  the 
foregoing  obligation."    It  is  quite  dear  that  the  con- 
templation of  all  parties  was  that  the  cost  of  the  erec- 
tion of  the  church  according  to  the  plans  upon  a  proper 
site  haying  been  ascertained,  then  that  sum  of  money 
should  be  the  amount  which  should  be  paid  over  by 
the  Railway  Company,  and  received  by  the  Corpora- 
tion, as  the  amount  of  compensation  to  be  received  by 
the  Corporation  in  lieu  of  the  obligation  which  was 
imposed  upon  the  Railway  Company.    There  was  not 
the  slightest  intention  that  there  should  be  any  new 
obligation  imposed  upon  the  Corporation  to  erect  iha 
church  in  any  different  manner  than  they  would  haye 
been  required  to  do,  supposing  it  had  been  left  to  the 
ordinary  mode  of  compensation.    There  was  not  the 
least  intention  that  this  obligation,  which  was  attached 
upon  the  Railway  Company  merely  for  the  purpose  of 
fixing  the  value,  should  be  transferred  from  the  Bail- 
way  Company  to  the  Corporation  upon  the  payment 
of  the  money.    If  that  had  been  intended,  it  would 
have  been  easy  to  add  just  a  few  words,  and  after  the 
words  "  in  lieu  of  the  foregoing  obligation,"  to  have 
said  "  which  obligation  shall  then  be  transferred  to 
and  fulfilled  by  the  Magistrates  and  Town  CoundL' 
But  no  such  obligation  is  imposed  upon  the  Corpcnra- 
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iioiL  The  money  is  transferred  to  them  by  this 
machinery  which  the  Act  has  provided,  and  then  the  TBiMAomATn, 
Corporation  have  only  the  same  obligation  attaching  eoim^bcbob. 
upon  them  which  they  would  have  had  if  this  clause  ^'^^SS?'^* 
had  never  been  introduced  into  the  Act.  They  are 
bound  to  provide  a  church  with  the  same  accommoda- 
tion as  that  which  previously  existed,  and  that  being 
80,  it  is  quite  dear  that  only  a  portion  of  the  sum  of 
17,0002.  would  be  applicable  to  that  purpose.  The 
som  of  7fiOOL  seems  to  be  a  very  fair  limit  to  their 
liability  in  that  respect  The  other  10,0002.,  the 
surplus,  is  clearly  applicable  to  the  uses  of  the  hos- 
pital My  Lords,  for  these  reasons  I  entirely  agree 
with  the  opinion  which  has  been  so  clearly  expressed 
by  my  noble  and  learned  friend. 


Sir  Hugh  Cairns :  Before  the  question  is  put,  will 
your  Lordships  allow  me  to  submit  two  considerations 
which,  perhaps,  your  Lordships  might  think  it  right 
to  give  weight  to  in  your  order.  The  first  relates  to 
the  costs.  Your  Lordships  propose  (as  I  understood) 
to  dismiss  Forrester's  action  without  costs.  I  would 
submit  to  your  Lordships  that  provision  should  be 
made  in  your  order  for  the  costs  of  that  action,  and 
of  the  Appeal  of  the  Corporation,  and  also  (which 
would  be  necessary  in  point  of  form)  that  provision 
should  be  made  for  the  repetition  or  repayment  by 
Forrester  of  the  costs  ordered  to  be  paid  to  him,  and 
which  have  been  paid ;  and,  further,  that  in  Clephane's 
addon,  in  which  the  order  which  has  been  read  by 
the  Lord  Chancellor  proposed  to  provide  for  the  costs, 
the  costs  provided  for  should  be  not  only  the  costs  of 
the  action,  but  also  of  the  Appeal,  which  would  not 
follow  without  special  words.  The  other  point  I 
should  submit  to  your  Liordships  is  one  which  has  not 
been  referred  to  in  the  argument  on  either  side,  but 
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of  the  cost  of  the  building  according  to  the  pli 
which  were  agreed  upon,  and  if  there  were  any  diff 
ence  of  opinion  between  the  parties  the  sheriff  was 
Lord  aHHmronrt  settle  it.  Bat  in  that  mode  the  sum  of  money  ^ 
ascertained  as  the  amount  of  compensation  which  1 
Corpomtion  would  be  entitled  to  receive  under  tl 
clause  in  respect  of  the  church. 

And  then,  in  order  to  provide  for  this  moc 
passing  into  the  hands  of  the  Corporation,  the  I 
declares  that  the  Company  shall  be  at  liberty  to  ofl 
and  the  Corporation  to  accept^  "  a  sum  of  money 
compensation  for  the  said  church,  and  in  lieu  of  i 
foregoing  obligation.''  It  is  quite  dear  that  the  a 
templation  of  all  parties  was  that  the  cost  of  the  er 
tion  of  the  church  according  to  the  plans  upon  a  pro] 
site  having  been  ascertained,  then  that  sum  of  moi 
should  be  the  amoimt  which  should  be  paid  over 
the  Railway  Company,  and  received  by  the  Corpo 
tion,  as  the  amount  of  compensation  to  be  received 
the  Corporation  in  lieu  of  the  obligation  which  i 
imposed  upon  the  Railway  Company.  There  was  i 
the  slightest  intention  that  there  should  be  any  n 
obligation  imposed  upon  the  Corporation  to  erect  l 
church  in  any  different  manner  than  they  would  hi 
been  required  to  do,  supposing  it  had  been  left  to  i 
ordinary  mode  of  compensation.  There  was  not  i 
least  intention  that  this  obligation,  which  was  attad 
upon  the  Railway  Company  merely  for  the  purpose 
fixing  the  value,  should  be  transferred  from  the  Ri 
way  Company  to  the  Corporation  upon  the  paym 
of  the  money.  If  that  had  been  intended,  it  wo 
have  been  easy  to  add  just  a  few  words,  and  after 
words  ''  in  lieu  of  the  foregoing  obligation,"  to  h 
said  ''which  obligation  shall  then  be  transferred 
and  fulfilled  by  the  Magistrates  and  Town  Count 
But  no  such  obligation  is  imposed  upon  the  Corpc 
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tion.  The  money  is  transferred  to  them  by  this 
machinery  which  the  Act  has  provided,  and  then  the  TRiMAourmATn, 
Corporation  have  only  the  same  obligation  attaching  edmbdbob. 
upon  them  which  they  would  have  had  if  this  clause  ^''^luSH^''* 
had  never  been  introduced  into  the  Act.  They  are 
bound  to  provide  a  church  with  the  same  accommoda- 
tion as  that  which  previously  existed,  and  that  being 
80,  it  is  quite  dear  that  only  a  portion  of  the  sum  of 
17,0002.  would  be  applicable  to  that  purpose.  The 
sum  of  7,0002w  seems  to  be  a  very  fair  limit  to  their 
liability  in  that  respect.  The  other  10,0002.,  the 
surplus,  is  clearly  applicable  to  the  uses  of  the  hos- 
pital My  Lords,  for  these  reasons  I  entirely  agree 
with  the  opinion  which  has  been  so  clearly  expressed 
by  my  noble  and  learned  friend. 


Sir  Hugh  Caima :  Before  the  question  is  put,  wiU 
your  Lordships  allow  me  to  submit  two  considerations 
which,  perhaps,  your  Lordships  might  think  it  right 
to  give  weight  to  in  your  order.  The  first  relates  to 
the  costs.  Your  Lordships  propose  (as  I  understood) 
to  dismiss  Forrester's  action  without  costs.  I  would 
submit  to  your  Lordships  that  provision  should  be 
made  in  your  order  for  the  costs  of  that  action,  and 
of  the  Appeal  of  the  Corporation,  and  also  (which 
would  be  necessary  in  point  of  form)  that  provision 
should  be  made  for  the  repetition  or  repayment  by 
Forrester  of  the  costs  ordered  to  be  paid  to  him,  and 
which  have  been  paid ;  and,  further,  that  in  Clephane's 
action,  in  which  the  order  which  has  been  read  by 
the  Lord  Chancellor  proposed  to  provide  for  the  costs, 
the  costs  provided  for  should  be  not  only  the  costs  of 
the  action,  but  also  of  the  Appeal,  which  would  not 
follow  without  special  words.  The  other  point  I 
should  submit  to  your  IgDrdships  is  one  which  has  not 
been  referred  to  in  the  argument  on  either  side,  but 
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might  have  been  much  more  speedily  and  chei 
settled.  But  I  confess  I  do  not  feel  that  the  cat 
strong  enough  to  require  me  to  say  that  as  trus 
of  this  fund  the  Magistrates  ought  not  to  have  t 
costs ;  and  therefore  I  should  concur  in  my  noble 
learned  friend's  proposal  that  they  should  have  t 
costs  out  of  the  funds  of  the  charity. 

Lord  Chelmsfobd  :  I  entirely  concur  with  my  n 
and  learned  friends. 

Sir  Hugh  Caima  :  With  regard  to  the  repayi 
of  the  costs  paid  to  Forrester. 

The  Lord  Chancellor:  That  would  follow 
matter  of  course.  I  will  put  it  into  the  order.  An 
that  part  of  the  order  which  declares  that  the  exp( 
properly  incurred  by  the  Pursuers  and  Defendei 
the  suit  of  Clephane  and  others  ought  to  be  paic 
of  the  funds  of  the  charity,  I  will  insert  the  '^ 
''including  the  Appeal,  and  also  the  Defenders' 
in  the  other  suit  and  Appeal"  And  in  the  sq 
Forrester  and  others,  I  will  make  this  addition  t< 
order,  ''  That  any  sums  paid  by  the  Defenders  t< 
Pursuers  under  the  Interlocutors  hereby  reverse 
repaid  by  the  Pursuers  to  the  Defenders." 


Judgment  in  the  First  Causk 

Ordered  and  Adjudged^  That  the  nid  Interlocaton,  ao  i 
complained  of  in  the  said  Appeal,  be,  and  the  same  are  1 
reversed :  And  it  is  Declared,  That  under  the  circanistan 
the  case,  and  having  regard  to  the  usafi^  which  has  unii 
prevailed  since  the  establishment  of  the  charitj  in  the  prooec 
mentioned,  it  is  fit  and  proper  that  so  much  of  the  moo 
ceived  by  the  Defenders  (Respondents)  from  the  North  I 
Railway  Company  as  will  be  suflicient  for  the  purpoae,  bn 
ezceedhig  7»000/.,  should  be  applied  in  the  purchaae  of  a  ail 
in  building  a  church,  which,  after  reserving  full  accommoc 
for  all  the  inmates  of  the  hospital  in  the  said  proceedings 
tioned,  and  persons  connected  therewith,  will  ailbrd  to  the  ii 
tants  of  the  district  in  the  said  proceedings  mentioned,  as 
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aooommodation  as  was  afforded  by  the  collegiate  church  in  the 
Bud  proceedings  mentioned,  which  has  been  removed :   And  it  is 
farther  Declared,  That  such  church  ought  to  be  built  in  con- 
nexion with  the  hospital  (if  the  same  shall  be  rebuilt  under  the 
scheme  herein-after  directed),  or  on  a  site  as  near  thereto  as  can  be 
conTeniently  obtained :   And  it  is  further  Declared,  That  the  duty 
of  building  such  church  belongs  to  the  Defenders  (Respondents) 
u  trustees  of  the  said  charity,  and  that  they  will  not  be  under 
inj  obligation  to  observe  or  follow  the  style  or  model  of  the  old 
church  in  the  said  proceedings  mentioned,  in  such  new  building : 
And  it  is  ftirther  Declared,  That  such  new  church  will  be  the 
property  of  the  said  charity,  subject  to  its  being  used,  and  if  so 
used,  then  to  its  being  kept  in  repair  and  maintained  in  like 
manner  as  the  said  old  church  was  before  its  removal :   And  it  is 
farther  Ordered,  That  the  Defenders  (Respondents)  do  forthwith 
bring  in  and  lodge  with  the  Court  of  Session  a  minute,  showing 
the  site  and  plan  of  building  of  such  new  church ;  and  the 
building  is  not  to  proceed  until  such  plan  and  site  have  been 
approved  of  by  the  said  Coxat :   And  it  is  fiurther  Declared,  That 
all  the  residue  of  the  money  received  from  the  said  Railway 
(Company,  and  all  interest  thereon,  and  all  the  rest  of  the  property 
of  the  said  hospital  is  applicable  to  the  enlargement  and  nudn- 
tenanoe  of  the  said  charity,  as  declared  and  established  by  the 
Charters  dated  respectively  the  12th  of  November  1567  and  the 
26th  of  May  1587  in  the  said  proceedings  mentioned,  according 
to  a  scheme  to  be  settled  for  that  purpose,  including  therein  the 
rebuilding  of  the  hospital  if  the  same  shall  be  deemed  necessary : 
And  it  is  ftnrther  Ordered,  That  it  be  referred  to  the  said  Court  of 
Session  to  settle  and  approve  of  such  scheme  accordingly,  and  to 
inquire  and  ascertain  of  what  the  property  of  the  said  hospital 
consists,  and  in  what  manner  the  money  received  ftt)m  the  stud 
Railway  Company  has  been    invested  by  the  said  Defenders 
(Respondents),  and  when  such  investments  were  made,  and  what 
sums  have  been  received  for  interest  thereon,  and  by  whom  and 
how  such  sums  have  been  applied :  And  it  is  also  further  Declared, 
That  the  expenses  properly  incurred  by  the  Pursuers  and  Defenders 
in  this  cause  in  the  Couirt  below,  and  the  costs  properly  incurred 
by  the  said  Appellants  and  Respondents  in  this  Appeal,  ought 
to  be  paid  out  of  the  fiinds  of  the  said  charity :  And  it  is  therefore 
further  Ordered,  That  the  expenses  so  properly  incurred  by  the 
said  Pursuers  and  Defienders  in  this  cause  in  the  Court  below,  and 
the  costs  so  properly  incurred  by  the  said  Appellants  and  Respon- 
dents in  the  said  Appeal,  be  duly  taxed,  and  the  amount  of  such 
taxed  costs  in  the  said  cause  in  the  Court  below,  and  the  amount, 
certified  by  the  Clerk  of  the  Parliaments,  of  such  costs  of  the  said 
Appeal,  be  paid  out  of  such  parts  of  the  funds  of  the  said  charity 
as  the  said  Court  of  Session  shall  deem  most  fit  to  be  applied  for 
that  purpose :  And  it  is  also  further  Ordered,  That  the  cause  be, 
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H^^Si^lh.  *°^  ^^  hereby  remitted  back  to  the  Court  of  Sesnoii  in  Sooti 
to  do  therein  as  shall  be  just  and  consistent  with  these  dedani 
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and  directions^  and  this  Judgment. 
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Judgment  in  the  Second  Causk 

Ordered  and  Adjudged^  That  the  said  Interlocutors,  so  it 
complained  of  in  the  said  Appeal,  be,  and  the  same  are  h 
reversed,  and  that  the  Defenders  (Appellants)  be  assoilzied 
the  conclusions  of  the  summons  in  the  proceedings  mentio 
And  it  is  Deolared,  That  the  expenses  properly  incuired  b 
said  Defenders  in  this  cause  in  the  Court  below,  and  the 
properly  incuired  by  the  said  Appellants  in  this  Appeal,  oug 
be  paid  out  of  the  funds  of  the  charity,  in  the  said  proceei 
mentioned :  And  it  is  therefore  further  Ordered,  That  the  exp 
so  properly  incuired  by  the  said  Defenders  in  this  cause  i 
Court  below,  and  the  costs  so  properly  incurred  by  the  said  A 
lants  in  the  said  Appeal,  be  duly  taxed,  and  the  amount  of 
taxed  costs  in  the  said  cause  in  the  Court  below,  and  the  an 
certified  by  the  Clerk  of  the  Parliaments,  of  such  costs  of  th( 
Appeal,  be  paid  out  of  such  parts  of  the  funds  of  the  said  d 
as  the  said  Court  of  Session  shall  deem  most  fit  to  be  appUf 
that  purpose :  And  it  is  further  Ordered,  That  any  sum  pa 
the  said  Defenders  to  the  Pursuers  in  the  said  suit,  imder  thi 
iDterlocutors  hereby  reversed,  be  repaid  by  the  said  Pursue 
the  said  Defenden :  And  it  is  also  further  Ordered,  Thi 
cause  be,  and  is  hereby  remitted  back  to  the  Court  of  Sessi 
Scotland^  to  do  therein  as  shall  be  just  and  consistent  wit) 
declaration  and  these  directions^  and  this  Judgment. 


Deans  &  Stein— Loch  &  M'Laubin — Mahian] 
Obahah. 
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Thk  Honourablb  Mrs.  PITT,  (the  Wife)  .  .  Appbllant. 
Thk   Honoubablb    HORACE    PITT,    (thb 

Husband) Rbspondbnt. 

Divorce  d  vinculo—Jurisdiciion — Domicil. — 1.  The  Lord 
Ordinary  being  of  opinion  that  the  Respondent  had 
acquired  a  real  domicil  in  Scotland,  repelled  the  Appel- 
lant's objection  to  the  jurisdiction  of  the  Court  to  grant 
divorce  a  vinculo.  The  House,  however,  holding  that 
the  Respondent  had  not  acquired  a  real  domicil  in  Scot- 
land, reversed  the  Lord  Ordinary's  Interlocutor. 

2.  The  doctrine  that  there  cftn  be  divorce  d  vinculo  where 
the  parties  have  not  their  real  domicil  within  the  juris- 
diction, abandoned  by  the  Respondent's  Counsel  as  un- 
tenable. 

3.  The  Second  Division  of  the  Court  below  being  of  opinion 
that  a  real  domicil  was  not  necessary  to  authorize  divorce 
avinculoy  refused  to  alter  the  Lord  Ordinary's  Liter- 
locntor.  This  decision  of  the  Second  Division  reversed 
by  the  House,  the  Counsel  for  the  Respondent  having 
declined  to  support  it. 

Per  the  Lord  Chancellor  :  The  concession  of  the  Counsel 
at  the  Bar  is,  I  trust,  in  the  opinion  of  your  Lordships 
quite  in  accordance  with  the  law  of  the  case. 

Per  Lord  Chelmsford :  The  Respondent's  Counsel  dis- 
claimed the  idea  of  supporting  his  case  on  any  other 
ground  than  that  of  the  acquisition  by  him  of  a  legal 
complete  domicil  in  Scotland. 

4.  The  Wife's  Domicil. — Where  a  husband  acquires  a  new 
domicil,  his  wife  remaining  in  the  country  left  by  him, 
whether  under  all  circumstances,  even  to  her  injury,  the 
rule  or  fiction  that  his  domicil  is  her  domicil  must  be 
deemed  inflexible. 

Per  the  Lord  Chancellor  :  I  should  have  the  greatest 
difficulty  in  holding  that  the  wife  must  be  subject,  for 
the  purposes  of  divorce,  to  the  jurisdiction  of  any  country 
in  which  the  husband  may  choose  to  fix  his  domicil. 

T  T  2 


1864. 

March  Itt, 
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Per  Lord  Kingsdown  :    I  confess  I  do  not  share  in 

doubts  which  my  noble  and  learned  friend  on  the  t 

sack  has  expressed. 
Appendix  No.   1. — The  case  of  Mrs.  Bulkl^  as  to 

recognition    of   foreign    divorces    in    countries   tv 

divorce  is  prohibited. 
Appendix  No.  2. — Report  from  the  Lords  Committee 

to  divorce  jurisdiction  in  England  and  Scotland. 

On  the  10th  of  April  1845  Colonel  the  Honoui 
Horace  Pitt,  a  younger  son  of  an  English  noble  fai 
was  lawfully  married  to  Eleanor  Sutor  in  St.  Alpl 
Church,  Greenwich. 

Both  parties  at  the  date  of  the  marriage  had  \ 
domicil  in  England. 

The  wife  had  an  income  amounting  to  about  1,< 
a  year,  settled  to  her  separate  use. 

Shortly  after  the  marriage  they  repaired  tc 
Continent,  where  they  remained  together  for  i 
months.  On  their  return  they  cohabited  in  a  I 
(No.  2,  Tilney  Street,  London)  which  the  wife 
previously  occupied. 

Early  in  1846  Colonel  Pitt  purchased  a  honi 
Park  Lane,  but  owing  to  pecuniary  difficulties  he  i 
entered  it;  and  matrimonial  disagreements  ar 
the  husband  and  wife  separated  ;  she  allying 
he  denying,  desertion  on  his  part 

In  1854  the  husband  sold  out  of  the  army  and 
to  Scotland,  leaving  Mrs.  Pitt  in  England. 

Colonel  Pitt,  while  in  Scotland,  pursued  for  sc 
years  the   life   of  a  sportsman,   occupying   diff 
shooting  quarters  in  the  Highlands,  separated 
but  occasionally  corresponding  with,  his  wife. 

In  the  year  1858  he  took  for  a  term  of  six 
the  house  and  shooting  of  Kilninver,  near  Obj 
Argyleshire,  and  there  he  was  resident  at  the 
tution  of  the  present  suit,  which  commenoed  by 
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mons,  dated  20th  December  I860,  whereby  he  called 
upon  the  Court  of  Session  at  Edinburgh  to  pronounce 
divorce  d  vincuh  against  the  absent  Mrs.  Pitt  for 
adnlteiy^  alleged  to  have  been  committed  by  her  in 
England  (a). 

Mrs.  Ktt  by  her  defence  raised  the  question  of  juris- 
diction, insisting  that  the  Court  of  Session  was  not 
the  forum  competens,  her  husband's  real  domicil  being 
not  Scotch  but  English.  She  averred  that  his  resort 
to  and  residence  in  Scotland  was  not  by  choice,  but 
&om  compulsion. 

Secondly,  she  maintained  that,  inasmuch  as  her 
husband  had  acquired  no  real  domicil  in  Scotland^  her 
domidly  BS  well  as  his,  continued  English,  and  im- 
changed. 

Thirdly,  even  assuming  that  her  husband's  real 
domicil  bad  become  Scotch,  and  was  Scotch  at  the 
commencement  and  during  the  progress  of  the  pro- 
ceedings, still  she  denied  that  in  her  special  case  the 
usnal  consequence  followed,  because  she  insisted  that 
her  domicil  did  not  follow  his,  inasmuch  as  he  had  in- 
terdicted her  from  joining  him  in  Scotland,  or  at  all 
events  had  discouraged  any  attempt  on  her  part  to 
resort  to  him  in  that  country. 

Colonel  Pitt,  on  the  other  hand,  in  vindication  of 
the  Scotch  jurisdiction,  insisted  that  his  real  domicil 
had  become  Scotch,  and  had  ceased  to  be  English. 

Secondly,  he  maintained  that,  his  real  domicil  being 
Scotch,  his  wife's  domicil  followed  it,  and  was  the 
same.  Her  absence  from  Scotland  he  insisted  was 
immateriaL 


Pnr 

V, 

Pnr. 


(a)  It  is  right  to  mention  that  in  July  1860  the  Ck>lonel 
presented  a  petition  to  the  Divorce  Court  at  Westminster,  praying 
divorce  against  his  wife.  But  upon  this  petition  no  proceedings 
followed,  and  it  was  ultimately  dismissed  by  consent. 
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Tlie   Lord    Ordi/nary   sustained    the  jurisdict: 

and  in  a  note  intimated  his  opinion  that  the  case 

shown  by  the  &ct8  to  be  one  in  which  a  real  Sec 

domidl  had  been  established ;  his  Lordship  hold 

moreover  that  the  court  of  the  real  domidl  was 

only  court  competent  to  take  cognizance  of  the  quasi 

raised  by  the  suit.     On  this  last  point  he  made 

following  observations : — 

The  Lord  Ordinary  thinks  it  right  to  say,  that  notwithstan 
the  observations  quoted  to  him  from  very  high  authoritj 
would  have  great  difficulty  in  holding  that  the  domicil  for  goi 
ing  succession  is  different  from  that  for  regulating  status, 
giving  jurisdiction  to  decide  on  it.  After  the  recent  decis 
which,  in  the  Lord  Ordinary's  apprehension,  have  rendered 
,  authoritative  a  great  deal  of  the  former  practice,  he  would  hei 
to  hold  that  the  constructive  domicil  (as  it  has  been  terme 
forty  days'  residence, — sufficient  to  give  jurisdiction  in  ord 
civil  actions, — authorized  the  Scottish  Courts  to  pronounce  j 
ment  in  questions  of  status.  In  the  case  of  Binger  v.  Chwr 
15th  January  1840,  2  D.  307,  it  was  found  that  mere  resident 
forty  days  in  Scotland,  on  the  part  of  a  husband,  was  n( 
itself  sufficient  to  give  the  Court  jurisdiction  in  an  actic 
divorce  at  his  instance  against  his  wife,  resident  abroad, 
although  the  inference  may  not  be  absolutely  necesaary,  it  i 
to  the  Lord  Ordinary  to  be  a  sound  deduction  from  the  deci 
that,  had  the  husband  been  the  Defender,  not  the  Pursuer,  i 
suit,  jurisdiction  would  as  little  have  lain.  So  it  seems  to 
been  thought  by  the  learned  Lords  who  decided,  in  the 
Court  of  Appeal,  the  recent  case  of  Dolphin  y.  RobinSy  4th  Ai 
1859,3  Macqueen,  563.  But  if  the  constructive  domicil  of 
days'  residence  is  set  aside,  the  Lord  Ordinary  can  find  no  n 
term  between  this  and  that  true  domicil  which  is  to  reguh 
once  status  and  succession. 

Mrs.  Pitt  presented  a  reclaiming  note  to  the  I 

of  the  Second  Division,  who,  on  the  6th  December  1 

adhered  to  and  confirmed  the  Lord  Ordvnarya  L 

locator ;  not,  however,  on  the  ground  that  there 

in  the  case  a  real  Scotch  domicil,  but  on  the  grt 

that  there  was  a  consistorial  domicil,  Mling  shoi 

a  real  domicil,  but  nevertheless  sufficient  to  war 

the   pronouncing  of  divorce  d  vinculo  Tnatrinu 
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The  following  remarks  were  made  in  pronouncing 
this  decision : — 


PllT 

9. 
fiTT* 


The  Lord  Justice-Clerk. — I  am  of  opinion  that  the  proper  matri- 
monial domicil  of  this  husband  and  wife  was,  at  the  date  of  the 
summons  of  divorce,  in  Scotland,  and  I  therefore  concur  with  the 
Lord  Ordinary  in  repelling  the  objection  stated  hj  the  Defender 
to  the  jurisdiction  of  the  Court.  But  I  am  unable  (in  common, 
I  beEeve,  with  aU  your  Lordships)  to  adopt  the  grounds  of  judg- 
ment assigned  in  the  note  appended  to  the  Interlocutor  under 
Knew.  The  Pursuer's  domicil  of  origin  was  unquestionably 
Engbsh,  and  if  it  were  necessary  to  determine  whether  he  has  lost 
his  domicil  of  origin  to  all  effects,  and  acquired  a  Scotch  domicil 
which  would  lead  to  his  succession,  in  the  event  of  his  death,  being 
regulated  by  the  law  of  this  countiy,  I  should  have  greater 
difficubjr  in  forming  an  opinion.  But  it  is  quite  unnecessary  for 
the  preient  purpose  to  consider  such  a  question.  The  Pursuer^s 
English  domicil  of  origin  might  subsist  for  many  purposes,  and 
jet  he  night  be  domiciled  in  this  countiy  so  as  to  give  jurisdiction 
to  a  Scotch  Consistorial  Court.  I  think  he  is  to  this  effect,  and 
in  this  sense  domiciled  in  Scotland,  and  that  the*  residence 
which  he  has  in  this  country  is  of  so  fixed  a  character  that  it  is 
m  law  the  domicil  of  the  Defender  also  in  all  questions  of  con- 
sistorial jurisdiction. 

Lord  Cowan. — ^The  Defender,  it  is  true,  never  came  to  Scotland 
to  live  with  the  Pursuer,  and  has  never  been  in  this  countiy, — 
the  citation  being  directed  agiunst  her  while  resident,  as  she  still 
is,  in  England.  This  is  the  peculiarity  which  distinguishes  this 
case.  Nevertheless,  if  the  Pursuer  had  a  domicil  in  Scotland  as 
regards  consistorial  causes,  if  his  residence  here  was  such  as  truly 
to  make  him  have  his  home  in  Scotland  and  nowhere  else,  his 
domicil  became  that  of  his  wife, — ^his  home  her's ;  and  that  juris- 
diction, to  which  by  his  residence  he  had  suhjected  himself  to  the 
courts  of  this  countiy,  in  personal  actions,  and  in  questions  of 
status,  attached  equally  to  her.  The  authorities  leave  no  doubt 
on  this  point. 

Lord  Benholme  concurred  with  the  Lord  Justice-Clerk. 

Lord  Neaoes. — I  am  also  for  adhering  to  the  Interlocutor,  but 
on  grounds  somewhat  different  firom  those  on  which  the  Lord 
Ordinary  has  placed  his  judgment.  His  Lordship  seems  to  doubt 
whether  any  domicil  is  sufficient  to  found  jurisdiction  in  a  case 
of  this  kind,  except  the  domicil  of  succession ;  and  holding  that 
riew,  he  has  gone  into  a  deeper  and  wider  inquiry  than  would 
oUierwise  have  been  necessary.  I  think  it  clear  that  there  may  be 
a  consistorial  domicil  sufficient  for  the  disposal  of  matrimonial 
actions  independent  of  any  inquiry  as  to  the  domicil  of 
succession. 


632 


CASES  IN  THE  HOUSE  OF  LORDS. 


Pitt 

*. 
Put. 


^     ,  ' 


1^ 


I  .« 


:  r.  • 


/•■   »:t 


:'» 


Against  these  judgments  of  the  Lord  Ordiwiry  \ 
of  the  Inner  House,  Mr&  Pitt  appealed  to  the  Ho 
and  the  case  came  on  for  argument  in  Febroaiy  \i 

The  Attomey-OeneraZ  (a)  and  Mr.  Fleming  ( 
Mundell  with  them)  for  the  Appellant  contended 
the  first  place,  that  the  Interlocutor  of  the  Lord  0 
TtarywBS  wrong  in  holding  that  Colonel  Pitt's  don 
had  become  Scotch.  He  had  gone  to  Scotland  mei 
to  escape  &om  creditors.  His  residence  there,  ift 
words  of  Lord  Chancellor  Loughhorovgh,  was  'f 
the  necessity  of  his  aSairs  '*  (6).  An  exile  couid 
by  his  banishment  acquire  a  foreign  domieil, 
Benneval  v.  De  Benneval  (c)  ;  nor  an  invalid  by 
sorting  for  health  to  a  warm  climate,  Moarhousi 
Lord  (d). 

Secondly,  the  Appellant's  Counsel  urged  :iiat 
Interlocutor  of  the  Second  Division  was  clearly  un 
tainable,  for  it  rested  on  the  ground  of  a  suppc 
consistorial  domicil  falling  short  of  the  proper  ] 
manent  domicil,  which  proper  permanent  don 
alone  they  insisted  could  warrant  the  pronoonciD 
sentence  of  divorce  A  vinculo,  altering  the  pers< 
status  of  the  parties. 

Thirdly,   they  insisted  that  as   in  this  case 
domicil  of  Colonel   Pitt  continued  unchanged,  i 
of  his    wife    remained    unchanged    also.      So    I 
both  parties  were  beyond  the  reach  of  the  Scot 
jurisdiction. 

Fourthly,  the  Appellant's  Counsel  ai^ed  taat  e 
if  the  House  should  be  of  opinion  that  the  husbai 
domicil  had  become  veritably  Scotch  at  the  in&titui 
of  the  suit,  the  circumstances  of  the  case  ooghi 

(a)  Sir  Roundell  Palmer. 

(b)  Bempde  y.  Johnstone,  3  Ves.  202. 

(c)  1  Curt.  864. 

id)  10  House  of  Lords  Ca.  282.    See  also  Heath  v.  Any 
14  Beav.  441. 
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save  the  Appellant  from  being  prejudiced  by  the 
change  (a),  as  he  had  in  fistct  deserted  her,  and  ought 
not  to  be  allowed  to  gain  a  benefit  at  her  expense 
by  resorting  to  a  country  in  which  divorces  were  more 
easily  obtained  than  in  England  (6). 

The  Queen's  Advocate  (c),  with  whom  was  Sir  Hugh 
Cairns,  on  behalf  of  the  Respondent,  said  that  after 
mnch  consideration  he  and  his  learned  friend  had 
come  to  the  resolution  of  abandoning  as  untenable  the 
ground  on  which  the  Second  Division  of  the  Court  of 
Session  had  rested  their  decision,  namely,  that  divorce 
d  viricuJo  might  be  validly  granted  to  strangers  not 
domiciled^  though  temporarily  resident,  within  the 
jurisdiction. 

The  Lord  Chancellor  asked  of  the  Respondent's 
Counsel  whether  they  were  quite  decided  on  taking 
that  course? 

The  Queen's  Advocate  and  Sir  Hugh  Cairns  an- 
swered in  the  affirmative.  Their  contention,  there- 
fore, would  be  confined  to  the  Lord  Ordmomfs 
proposition,  namely,  that  the  domicil  had  in  fact  be- 
come completely  Scotch  (c{),  a  view  which  they  would 

(a)  Toocy  v.  Lmdsay,  1  Dow.  136;  Merlin's  Questions  de 
Droit,  tit.  Divorce,  s.  11,  case  of  Le  Sieur  D . 

(b)  The  bar  of  recrimination  is  said  to  be  disregarded  in 
Scotland. 

(e)  Sir  R.  Phillimore. 

{d)  The  following  is  a  short  extract  from  the  Lord  Ordinary's 
note  :—'*  The  difficulty  in  this  case  is  created  by  the  undoubted 
hct  that  the  origin  of  the  Pursuer's  residence  in  Scotland  was  a 
desire  to  escape  from  the  hands  of  his  English  creditors ;  from 
which  drcumstanoe  the  Defender  draws  the  not  unfair  inference, 
that  no  change  of  domicil  was  intended  by  him,  but  a  temporaiy 
abode  for  a  spedfic  purpose,  to  be  terminated  when  the  exigency 
ceased.  The  Lord  Ordinary  has  given  this  argument  all  the  con- 
sideration which  its  unquestionable  weight  deserves.  But  the 
conclusion  at  which  he  has  arrived  is  that  notwithstanding  this 
orcumstance,  a  domicil  in  Scotland  must  still  be  held  to  have 
been  acquired.  Having  come  to  Sootiand  freely  and  voluntarily, 
though  under  the  pressure  of  pecuniary  difficulties,  Cobnel  Pitt 
finds  drcnmstanoea  to  combine  to  render  it  advisable  he  should 
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content    themselves  with  endeaTonring    to  sosi 
although  it  had  not  been  adopted  by  the  Se< 
Division.    Hence  the  argument  of  the  Bespondi 
Counsel  went  to  demonstrate  by  the  evidence 
Colonel  Pitt  had  lost  his  original  English  domidl, 

permanently  reside  in  Scotland.  In  Scotland,  therefore,  he 
up  his  residence,  not  for  a  short  specific  time,  but  for  a  peri 
indefinite  duration ;  and  gathers  round  him  all  the  attribntei 
settled  habitation.  Whatever  first  led  him  to  Scotland,  fa 
come,  as  the  Lord  Ordinaxy  thinks,  to  have  his  existing  hoi 
that  country,  and  nowhere  else. 

''The  question  was  asked  by  the  Defender,  and  with  p 
fairness,  Would  the  Pursuer  not  return  to  England  if  his 
were  paid,  and  is  not  such  a  return  to  England  a  part  g 
plan  of  after-life?  Supposing  this  question  was  answered  i 
afi&rmative,  the  Lord  Ordinary  does  not  think  that  this  ^ 
necessarily  involve  a  conclusion  unfavourable  to  the  acquisiti 
a  Scottish  domicil.  The  hope,  or  even  resolution,  of  an  ult 
return  to  the  land  of  birth  will  not  prevent  the  acquisitioi 
domicil  in  a  foreign  countiy. 

"The  Defender  strongly  pressed  on  the  Lord  Ordinary  th< 
known  dictum  of  Lord  Alvanley  in  the  case  of  StmervUie  v.  & 
ville,  5  Vesey,  750 — '  That  the  original  domicil,  or  as  it  is  < 
'  the  forum  originis,  or  the  domicil  of  origin,  is  to  prevail 
'  the  party  has  not  only  acquired  another,  but  has  manil 
'  and  carried  into  execution  an  intention  of  abandonini 
'  former  domicil,  and  taking  another  as  his  sole  domiciL' 
observation  is  one  of  great  general  importance ;  out  it  muf 
be  misapplied,  as  it  sometimes  has  been.  Rightly  oonstnii 
expresses  the  undoubted  truth,  that  a  mere  change  in  the  lo 
of  residence  will  not,  by  itself,  suffice  to  change  the  original  < 
cil ;  but  that  a  true  mental  purpose  is  a  necessaiy  element  o 
alteration.  But  the  piurpose  pointed  at  regards  matter  of  hi 
matter  of  law.  The  observation  does  not  mean  (else  it  wou 
obviously  unsound),  that  to  change  the  original  domicil  requi 
to  be  clearly  shown  that  the  individual  intended  to  alte 
legal  position.  The  legal  position  of  the  individual  will  be  < 
mined  not  by  his  will,  but  by  the  facts  of  the  case,  with  th 
soundly  applied  to  them.  That  which  must  be  dearly  aho 
such  an  intentional  change  of  permanent  abode  as  wiU  warn 
law  in  inferring  a  change  of  domicil.  If  a  permanent  abode  o 
legal  character  be  established,  as  in  the  case  of  a  merchant » 
in  business  abroad,  it  would  be  of  no  avail  though  the  indiv 
had  protested  during  all  the  period  that  he  did  not  intend  to 
his  legal  position.  The  thing  to  be  inquired  into,  in  the  pr 
as  in  all  questions  of  domicil,  is  not  the  purpose  of  the  indiv 
at  to  legal  position,  but  his  purpose  as  to  pennanenoy  of  alx 
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had  acquired  a  Scotch  one  at  the  institutioii  of  the 
suit. 

Then  supposing  that  the  Respondent's  domidl  was 
truly  Scotch,  the  next  question  was  as  to  the  Appel- 
lant's domiciL  It  was  said  it  could  not  be  Scotch, 
because  she  had  never  been  across  the  Tweed.  But 
neither  had  the  wife  of  Sir  George  Warrender  (a)  ever 
been  in  Scotland  when  she  married  him  in  England. 
Her  domidl  of  origin  was  English;  she  was  the 
daughter  of  an  English  peer ;  but  from  the  moment 
of  the  marriage  her  domicile  like  her  husband's,  became 
Scotch,  and  the  marriage  itself  was  deemed  dissoluble 
for  adultery  by  Scotch  law  at  a  time  when  the  law  of 
England  did  not  allow  divorces.  Such  was  the  deci* 
sion  of  this  House  in  that  celebrated  case.  But  the 
same  doctrine  as  to  the  essential  unity  of  the  matri- 
monial domidl  was  further  recognized  by  their  Lord- 
ships in  the  more  recent  case  of  Dolphin  v.  Bobi/na  (6). 


Pnr 
Pitt. 


The  Lord  Chancellor  (c)  : 

My  Lords,  this  is  an  Appeal  from  the  Interlocutors 
pronounced  by  the  Lord  Ordvnary  of  the  Court  of 
Session,  and  also  affirmed  and  adhered  to  by  the 
Inner  House. 

The  Cause  was  instituted  in  Scotland  by  Colonel 
Pitt  against  the  present  Appellant,  Mrs.  Pitt,  for  a 
divorce.  Preliminary  defences  were  put  in,  and  among 
them  a  plea  to  the  jurisdiction  of  the  Court ;  and  on 
that  question  of  plea  to  the  jurisdiction  of  the  Court 
an  issue  was  raised,  tried^  and  determined  in  favour 
of  that  jurisdiction. 

My  Lords,  it  was  admitted  by  the  Lord  OrdmoAry, 
and  also  by  the  Court  of  Session,  that  the  jurisdic- 
tion of  the  Court  depended  upon  the  question  of  the 
domicil  of  Colonel  Pitt,  the  present  Respondent,  the 

(a)  Warrender  v.  Warrender,  2  Clark  &  Finn.  488. 
{b)  3  Macq.  563.  (c)  Lord  Weatbuiy. 
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Porsaer  in  the  action  in  the  Court  below.  The  L 
Ordinary  was  of  opinion  that  Colonel  Pitt's  don 
was  in  Scotland  for  all  intents  and  purposes,  that 
domicil  was  complete  in  Scotland,  and  that  he 
not  merely  acquired  in  Scotland  a  sufficient  don 
for  the  purposes  of  the  juiusdiction  of  the  Couii 
Scotland.  The  Inner  House  did  not  quite  agree  ^ 
the  Lord  Ordinary  in  that  conclusion.  The  majoi 
of  the  Judges  seem  to  have  been  of  opinion  that ' 
lonel  Pitt  was  not  absolutely  domiciled  in  Scotia 
but  they  seem  to  have  thought  that  some  domi 
short  of  an  absolute  and  complete  domicile,  would 
a  sufficient  forensic  domicil  to  confer  jurisdiction 
the  Court,  and  therefore  they  adhere  to  the  Intei 
cutors  of  the  Lord  Ordinary. 

My  Lords  at  the  Bar,  it  was  admitted  by 
Counsel  for  the  Respondent,  Colonel  Pitt,  that 
proper  view  of  the  case,  and  the  only  view  that  tl 
seemed  disposed  to  maintain,  was  that  taken  by 
Lord  Ordinaryy  that  Colonel  Pitt  had  acquirec 
complete  domicil  in  Scotland,  and  had  thereby 
off  and  lost  his    original  domicil  in  England, 
becomes  unnecessary,  therefore,  to  consider  the  v 
important  questions  of  jurisprudence  that  might 
involved  in  this  cause  if  your  Lordships  came  to 
conclusion  that  Colonel  Pitt  had  not  an  absolute 
complete  domicil  in  Scotland.     If  he  was  not  doi 
ciled  in  Scotland  to  all  intents  and  purposes,  hav 
relinquished  his    original    domicil    and    acquired 
domicil  in    Scotland,   then  by  the  concession  of 
Counsel  at  the  Bar,  a  concession  which  is  I  trust 
the  opinion   of  your  Lordships  quite  in  acoorda: 
with  the  law  of  the  case,  it  will  be  impossible 
maintain  the  order  which  has  been  pronounced  in 
Court  below. 

Now,  my  Lords,  the  facts  are  extremely  aim] 
and  there  is  very  fortunately  about  them  no  unc 
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taintj  and  no  contradiction  in  point  of  evidence. 
Colonel  Pitt  being  in  a  state  of  the  greatest  pecuniary 
embarrassment  was  obliged  to  quit  England  and  to 
fly  the  country,  by  reason  of  the  demands  of  his 
creditors.  In  the  autumn  of  1854  he  went  to  Scot- 
land. His  object  was  to  find  a  secure  and  convenient 
hiding  place.  He  endeavoured  to  accomplish  that  end 
by  assuming  different  denominations;  and  at  a  late 
period,  after  he  had  been  resident  in  Scotland  three  or 
four  years,  he  very  graphically  and  correctly  described 
himself  as  tired  of  the  life  which  he  lead  there,  and 
that  he  was  weary  of  *^  dodging  about "  as  ''  Parsons  " 
and^Phillimore,*' — those  being  the  aliases  which  he 
had  at  different  times  assumed. 

The  Lord  Ordi/nary  came  to  the  conclusion  that 
there  was  no  ground  for  imputing  to  Colonel  Pitt  a 
final  intention  to  relinquish  his  English  domidl  imtil 
the  month  of  May  1858,  when  he  took  from  a  gentle- 
man of  the  name  of  Meynell  a  lease  for  the  term  of 
six  years  of  a  shooting  lodge  at  Kilninver,  in  the 
neighbourhood  of  Oban,  on  the  west  coast  of  Scotland, 
and  which  he  took,  as  I  have  already  mentioned,  for  a 
period  of  six  years  only.  The  Lord  Ordmary  appears 
to  have  arrived  at  the  conclusion  that  immediately 
upon  his  acquiring  a  settled  place  of  residence,  by  way 
of  contrast  to  the  mode  in  which  he  had  spent  his 
time  at  different  places  of  residence  during  the  three 
antecedent  years,  he  must  be  properly  considered  to 
have  a  settled  dwelling  place,  a  place  that  might  be 
regarded  as  his  home,  and  that  therefore  he  ought 
to  be  considered  as  absolutely  domiciled  in  Scotland. 
But,  my  Lords,  I  cannot  at  all  concur  in  tha^  con- 
clusion. Colonel  Pitt  left  England,  as  he  himself 
says,  in  one  of  his  letters,  from  necessity,  and  not 
from  choice*  He  speaks  of  the  whole  of  his  residence 
in  Scotland  as  a  residence  still  under  the  influence  of 


Pirr 


Lord  Ckamcelluf't 


688 


CASES  IN  THE  HOUSE  OF  LORDS. 


II 


i.  I 
■"i 


Frt 

9. 

PrtT.* 


\ 


«      . 


that  necessity ;  and  the  intentions  of  Colonel  I 
the  real  objects  that  he  had  in  view,  are  abnndai 
illustrated  by  his  own  declaration  in  letters  writ 
both  at  the  time  of  his  acquiring  this  settled  reside 
at  Eilninver,  and  also  subsequently  down  to 
period  at  which  it  is  material  to  ascertain  his  posit 
namely,  the  month  of  December  I860,  when  the  i 
for  the  purpose  of  obtaining  the  divorce  was  institc 
in  the  Court  of  Session. 

Now,  my  Lords,  from  those  letters  it  is  appar 
that  Colonel  Pitt  was,  both  before  he  took  the  lea»( 
this  sporting  lodge    and   subsequently,  in  const 
communication  with  his  solicitor  and  his  friends 
the  purpose  of  ascertaining  in  what  manner  he  co 
be  released  from  his  debts  and  liabilities.    On 
occasion,  as  I  will  presently  show  your  Lordships 
reference  to  one  of  his  letters,  he  had  formed  a  desi 
about  which  he  corresponds  with  his  solicitor,  of  f 
of  all  making  an  assurance  and  conveyance  of 
reversionary  interest  or  remainder  which  he  had 
the  estate  of  his  brother,  and  after  the  title  of 
purchase  of  that  remainder  was  secured  by  lapse 
time,  then  taking  the  benefit  of  the  Insolvent  1 
and  passing  through  the  Insolvency  Court. 

Now,  my  Lords,  the  letters  which  refer  to  that  y 
Lordships  wiU  find  particularly  mentioned  at  page 
of  the  Appellant's  case,  and  the  letter  to  which  I 
now  first  referring  is  a  letter  the  date  of  whid 
given  as  of  the  month  of  May  1858,  and  thai 
followed  by  another  letter  of  the  9th  of  May  181 
this  was  after  the  time  when  he  had  treated  and  c 
eluded  the  treaty  for  Eilninver.  The  letter  of  the  ! 
of  May  1858  is  very  material,  because  the  expressi 
there  are,  **  I  care  very  littie  where  I  live,  and  si 
probably  never  again  feel  as  at  home  in  any  place 
in  the  Island^"  (that  is  in  reference  to  the  Ide 
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Lewis,)  ^'  although  the  two  will  not  bear  a  comparison, 
and  if  I  get  free  and  have  not  this  place  on  my  hands 
I  might  more  easily  have  managed  to  live  with  mother 
in  some  place/'    That  refers,  my  Lords,  to  an  anxious 
correspondence  which  he  had  at  that  time  with  liis 
solicitor,  that  if  even  he  took  Eolninver  lodge  for  six 
years  he  should  be  still  at  liberty  to  sub-let  it,  so  that 
he  might  not  be  obliged,  whenever  he  got  free  of  his 
liabilities,  to  remain  the  tenant  of  that  place  of  abode. 
My  Lords,  at  a  subsequent  time  we  find  him  ex- 
pressing great  joy  in  the  prospect  of  being  able  to  get 
released  from  his  debts  through  the  medium  of  the 
provisions  of  a  Bill  which  was  brought  in  for  the 
consolidation  of  the  Bankruptcy  Laws  in  the  year 
1860,  and  at  a  subsequent  period  of  time,  in  that 
jear  1860,  he  expresses  his  determination  to  get  rid 
of  his  debts  through  the  medium  of  a  Scotch  Bank- 
ruptcy, a  proceeding  which  at  that  time  was  a  very 
common  one,  but  upon  which  some  restraint  was  put 
by  the  provisions  of  the  Bankruptcy  Act  of  1861. 

I  find,  therefore,  Colonel  Pitt  throughout  the  whole 
of  this  period  of  time  chafing  under  the  necessity  of 
his  abode  in  Scotland,  anxiously  meditating  a  mode  of 
finding  some  escape  from  his  debts  and  liabilities,  and 
evincing  throughout  the  whole  of  this  correspondence 
the  greatest  possible  anxiely  to  return  to  his  old 
habits  of  life  in  England,  and  to  return  to  England  in 
such  a  manner  that  he  might  have  free  and  unre- 
strained intercourse  with  the  members  of  his  fSsunily, 
for  whom  he  appeared  to  have  entertained  the  warmest 
afiection. 

Now,  my  Lords,  under  these  circumstances  is  it 
possible  to  attribute  to  this  gentleman  an  intention  of 
quitting  altogether,  both  de  fcuAo  et  excuwi/rno,  his 
KngHsh  domidl,  and  acquiring  a  Scotch  domicU  with 
the  intention  of  permanently  remaining  there,  by  way 
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of  preference  to  a  return  to  the  place  of  his  orig 
domicil?  I  think,  my  Lords,  that  that  very  le 
which  I  have  quoted  contradicts  that  feeling 
that  impression^  and  that,  taking  the  evidence  of  Col 
Pitt's  letters,  and  the  evidence  of  Ids  desire  anj 
tention  as  to  what  he  would  do  if  he  could  oh 
freedom  from  his  debts,  by  means  which  he 
various  hopes  of  acquiring,  there  can  be  no  possib 
of  doubt  that  he  would  have  quitted  Scotland  instai 
with  the  greatest  possible  alacrity,  and  would  1 
returned  immediately  to  the  place  of  his  orij 
domicil. 

My  Lords,  under  these  circumstances  it  is  im 
sible  to  say,  as  I  humbly  conceive,  that  there 
the  a/ni/m7i8  of  acquiring  deliberately  a  new  doB 
and  of  altogether  putting  off  the  old  domicil  iv 
he  had  acquired  in  England*  My  Lords,  if 
cannot  be  imputed  to  Colonel  Htt  imder  these  cin 
stances,  then  it  is  impossible  to  hold,  according  U 
just  rule  of  law  as  embodied  in  the  admission  o1 
Respondent's  Counsel,  that  the  Court  of  Session 
jurisdiction. 

If  it  had  been  necessary,  which  I  trust  it  wil 
be,  to  arrive  at  a  different  conclusion  as  to  the 
of  his  domicil,  I  should  still  have  had  the  gre 
possible  difficulty  in  holding  that  the  domicil  oi 
husband  was  in  a  case  of  this  kind  to  be  regards 
law  as  the  domicil  of  the  wife  by  oonstructio 
by  attraction,  so  as  to  compel  the  wife  to  foUon 
husband,  and  to  become  subject  for  the  purpoc 
divorce  to  the  jurisdiction  of  the  tribunal  of 
country  in  which  the  husband  might  choose,  evei 
that  purpose  alone,  to  fix,  and  to  declare  tha 
intended  to  acquire  an  absolute  domicil  (a).    But  ii 

(a)  In  Tovey  y.  lAndtay,  1  Dow.  136,  Lord  ChanoeDor  E 
in  the  House  of  Lords,  said,  ''  But  suppose  the  husband 
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be  unnecessary  to  enter  into  that  question,  for  I  trust 
your  Lordships  will  agree  with  me  in  the  conclusion 
that  there  is  nothing  here  to  warrant  the  inference 
that  Colonel  Pitt  had  put  off  his  English  domicil, 
and  had  deUberately,  as  I  have  said,  de  facto  et  ex 
animOy  acquired  and  put  on  a  Scotch  domiciL  And 
if  that  is  the  conclusion  which  can  be  arrived  at,  it 
will  be,  as  I  humbly  conceive,  your  Lordship's  duty  to 
reverse  the  orders  of  the  Court  below,  and  to  assoilzie 
the  present  Appellant,  the  Defender  in  that  action, 
from  the  conclu^ons  of  the  summons. 


Pnr. 
Lord  CJkMeelhr*» 


Lord  Chelmsford  : 

The  question  to  be  decided  upon  this  Appeal  is 
whether  the  Appellant  is  amenable  to  the  jurisdiction 
of  the  Court  of  Session  in  Scotland  in  an  action  of 


Lord  C^elm^/brd't 
opmum. 


domiciled  in  Scotland,  the  question  still  remained  whether  he 
could  institute  a  suit  against  his  wife  with  effect,  unless  she  had 
ciuuged  her  forum  likewise,  merely  upon  the  ground  of  the  fiction 
which  had  heen  stated."    And  Lord  Redesdale  remarked,  "  When 
it  was  considered  that  on  the  principle  of  this  decision  of  the 
Court  below  any  one  from  any  quarter  might  go  and  establish  a 
domicil  in  Scotland,  and  by  that  means  draw  his  wife  to  a  Scotch 
fomm,  and  proceed  against  her  for  an  absolute  dissolution  of  the 
marnage,  the  question  must  appear  to  be  one  of  the  very  greatest 
importance.     It  could  not  be  just  that  one  party  should  be  able 
at  his  option  to  dissolve  a  contract  by  a  law  different  from  that 
under  which  it  was  formed,  and  by  which  the  other  party  under- 
stood it  to  be  governed."    It  is  laid  down  in  Merlin's  Questions 
de  Droit,  v.  Divorcd,  sect  11,  that  the  wife  has  of  right  her  domi- 
cil  where  her  husband's  is,  but  he  cannot,  by  changing  his  domicil, 
iH^j^rate  against  her  the  legal  consequences  to  which  she  might 
otherwise  have  been  subject.     Speaking  of  the  case  of  Sieur 

D ,  Merlin    affirms  that  the   wife  there  having  continued 

French,  she  could  not  have  sued  her  husband  for  divorce  even  for 
facts  posterior  to  his  naturalization  in  Belgium,  because  from 
thenceforth  it  was  impossible  for  him  to  sue  her  for  divorce  not 
oDly  for  fiicts  anterior,  but  for  those  which  had  followed  it.  Such 
being  the  necessary  consequence  of  Ulpian's  short  maxim,  Non 
dtbtt  auctori  licere  quod  reo  non  permittitur.  Digest,  b.  60,  tit.  17, 
De  Regulis  Juris,  sect.  41. 
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divorce   raised   against  her   by  the  Respondent, 
^"^'         husband.     The  Lord  Ordinary  and  the  Court  of 
''iSSSi^*  Second  Division  upon  a  reclaiming  note  sustained 
jtirisdiction,  but  upon  different  grounds. 

The  Lord  Ordinary  was  of  opinion  that  not 
short  of  an  actual  domicil  in  Scotland  by  the  husi 
would  give  the  Court  jurisdiction  in  the  actio 
divorce  at  his  instance  against  his  wife  resi 
abroadi  but  thought  that  the  facts  of  the  case  pr 
such  a  domicil.  The  Court  of  Session  held 
there  might  be  a  domicil  short  of  the  domicil  regi 
ing  the  succession,  which  would  found  a  consist 
jurisdiction,  and  that  the  residence  of  the  husbai 
Scotland,  not  being  of  a  mtre  passing  and  tempc 
character,  was  sufficient  to  constitute  the  matrim( 
domicil,  where  it  would  be  the  duty  of  the  wif 
reside.  It  is  unnecessary  to  decide  between  i 
conflicting  opinions,  because  the  Counsel  for  the 
spondent  distinctly  disclaimed  the  idea  of  suppoi 
his  case  upon  any  other  ground  than  that  of 
acquisition  by  him  of  a  legal  complete  domid 
Scotland. 

In  the  observations  which  I  have  to  make  I 
therefore  confine  myself  entirely  to  this  point  A 
puted  question  of  domicil  is  always  one  of  diffic 
on  account  of  the  impossibility  of  arriving  at  a  5 
factory  definition  which  will  meet  eveiy  case  thai 
arise,  and  also  because  it  generally  presents  a  coi 
of  evidence  as  to  acts  and  declarations  of  intei 
upon  which  it  depends.  Where  the  contest  a 
upon  a  supposed  change  of  domicil,  I  do  not  see 
less  evidence  can  be  accepted  than  will  show  **  a  1 
intention  of  abandoning  one  domicil  and  permane 
adopting  another.'* 

The  opinion  which  I  recently  expressed  on  this 
ject  in  the  case  oiMoorhouae  v.  Lord  appears  to  n 
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be  correct;  and  to  be  so  applicable  to  the  present  occasion 

that  I  will  venture  to  repeat  it.  I  there  said  that ''  the 

present  intention  of  making  a  place  a  person's  per- 

MDent  home  can  exist  only  where  he  has  no  other 

idea  than  to  continue  there,  without  looking  forward 

to  any  event,  certain  or  uncertain,  which  might  induce 

him  to  change  his  residence.     If  he  has  in  his  con-- 

templation  some  event  upon  the  happening  of  which 

his  residence  will  cease,  it  is  not  correct  to  call  this 

event  a  present  intention  of  making  it  a  permanent 

home,  it  is  rather  a  present  intention  of  making  it  a 

temporary  home,  though  for  a  period  indefinite  and 

contingent    And  even  if  such  residence  should  con- 

tinne  for  years,  the  same  intention  to  terminate  it 

being  continually  present  to  the  mind,  there  is  no 

moment  of  time  at  which  it  can  be  predicated  that 

there  has  been  the  deliberate  choice  of  a  permanent 

home." 

Trying  the  present  case  by  this  rule,  can  it  be  said 
that  there  is  any  sufficient  proof  that  the  Respondent 
had  entirely  given  up  his  domicil  of  origin,  and  had 
manifested  an  intention  to  fix  his  abode  permanently 
in  Scotland  ? 

Colonel  Pitt  is  the  brother  of  Lord  Rivers,  and  only 
one  weakly  boy  stands  between  him  and  the  succession 
to  the  title.      We  find  him  occasionally  speculating 
npon  the  arrival  of  the  time  when  he  would  become 
the  heir  presumptive.     Whether  the  happening  of  this 
event  would  bring  him  back  to  England  it  is  impos- 
sible to  say  ;  but  if  he  ever  becomes  Lord  Rivers  it  is 
not  very  probable  that  he  will  continue  to  hide  him- 
self in  a  remote  part  of  Scotland.     The  expectation, 
or,  at  the  lowest,  the  possibility  of  this  change  in  his 
station  and  fortunes,  must  have  kept  his  mind  in  such 
a  state  of  uncertainty  as  to  the  future  as  would  tend 
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to  prevent  any  fixed  determination  of  abandon 
England  altogether. 

But  his  residence  in  Scotland  con  hardly  be  ooi 
dered  the  act  of  a  free  agent.  He  originally  fled 
avoid  the  pnrsidt  of  his  creditors,  and  he  contin 
there  for  some  time,  in  studied  concealment,  indulj 
the  hope  that  his  aifairs  might  be  arranged  thro 
friendly  assistance,  and  that  he  might  then  be  abl 
choose  a  way  of  life  and  a  place  of  residence  n 
agreeable  to  him.  This  state  of  things  contin 
fi^m  the  year  1854  down  to  1858,  when  he  took 
lease  of  Kilninver  lodge,  upon  which  the  proo 
his  abandonment  of  the  domicil  of  origin  and 
acquisition  of  a  Scotch  domicil  principally  resta  1 
lease^  which  the  Bespondent  calls  a  shooting  lease, 
only  for  the  term  of  six  years,  and  that  he  had  no 
the  time  he  took  it  any  fixed  intention  of  occupy 
even  during  this  short  term,  appears  from  his  anx 
to  secure  the  right  of  sub-letting,  upon  the  reftisi 
which  by  the  landlord  he  complains  that,  unless 
exigency  arises,  "  which  means"  (he  says)  "  his  gt 
to  quod,"  he  is  held  hard  and  feist  for  the  six  yeai 

These  facts  in  themselves  are  wholly  insnfficieni 
establish  a  case  of  domicil,  but  it  is  contended  1 
abundant  proof  of  the  Bespondent  s  intention  to  1 
up  his  permanent  abode  in  Scotland  is  to  be  toxtm 
his  letters  which  have  been  produced  in  evidence, 
impression,  however,  which  these  have  left  upon 
mind  is  against  the  notion  of  the  Respondent  hai 
any  such  settled  intention.  All  the  earlier  let 
exhibit  his  disposition  to  make  the  best  of  his  situat 
under  the  necessity  of  keeping  out  of  the  reach  of 
creditors.  They  generally  contain  allusions  to 
desperate  affSairs,  and  to  his  hopes  anddisappointm< 
as  to  their  settlement,  and  seem   to  speak  of  e 
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residence  which  he  selects  as  merely  a  tempera^  one. 
Even  when  the  lease  of  Eilninver  lodge  has  been  taken 
(notwithstanding  his  previous  efforts  to  get  rid  of  it 
altogether)  he  never  appears  to  contemplate  a  resi- 
dence there  beyond  the  term  ;  and  in  a  letter  to  his 
wife,  written  on  the  11th  of  June  1858,  he  says,  '*  One 
must  live  somewhere,  and  I  and  my  friend  can  manage 
to  pay  the  rent,  and  the  rod  and  the  gun  pretty  nearly 
keep  the  table,  but  somehow  or  other  it  does  not  quite 
please  me  to  think  of  myself  settled  here  on  a  lease, 
though,  as  I  did  it  more  from  the  wishes  of  my  family 
than  any  fancy  of  my  own,  I  am  sure  I  did  the  right 
thing." 

Again,  in  a  letter  to  his  sister,  Mrs.  Bruce,  after 
everything  had  been  settled  as  to  the  lease,  he  writes, 
"The  place  is  very  charming,  and  will  do  very  well ; 
but  since  I  became  aware  of  mother's  future  life,  and 
that  I  can  in  a  short  time  effect  my  liberty  by  means 
of  the  Court,  it  was  but  the  belief  that  I  could  occupy 
this  place  as  a  home  without  trouble  or  risk  to  any 
one  that  made  me  the  least  anxious  about  it,  and  now 
that  I  find  I  have  been  misinformed  1  would  rather 
not  have  had  it>  and  been  more  free  to  act  for  the 
future  with  reference  to  mother.''    It  is  unnecessary  to 
refer  to  other  letters,  and  particularly  to  those  written 
as  late  as  the  year  1860,  to  show  that  the  Respondent 
had  all  along  in  bis  mind  the  desire  to  get  rid  of  his 
creditors,  and  to  be  able  to  select  a  place  of  residence 
for  himself,  instead  of  being  forced  to  continue  in 
Scotland  as  a  matter  of  necessity  rather  than  of  choice. 
Great  stress  was  laid  by  the  Counsel  of  the  Respon- 
dent upon,  one  of  his  letters,  of  the  date  of  3rd  Septem- 
ber 1859,  in  which  he  says,  "I  am  Colonel  Pitt  of 
-Ai^gyleshire,  to  all  intents  and  purposes,"  from  which 
they  inferred  that  his  plan  of  life  for  the  future  was 
finally  settled,  and  that  he  Intended  thenceforth  to 
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make  Scotland  his  permanent  residence.  Bat  that 
appears  to  me  to  be  giving  undue  force  to,  and  even 
putting  a  wrong  interpretation  upon^  these  expressions. 
It  is  evident,  from  the  letter  immediately  preceding, 
that  down  to  that  time  the  Respondent  (as  he  writes) 
"  never  saw  anyone  but  the  few  who  came  to  him  by 
stealth/"  He  declares  life  not  to  be  worth  having  on 
these  terms,  and  so  in  the  letter  in  question  he  says, 
"  I  have  seen  several  old  Londoners  at  Oban,  and  made 
other  new  country  acquaintance,  and  am  Colonel  Pitt 
of  Argyleshire  to  all  intents  and  purposes."  Can  any- 
thing more  be  meant  by  this  than  that  he  had  thrown 
off  all  disguise^  had  appeared  in  his  real  character, 
and  was  known  and  visited  by  his  friends  and  neigh- 
bours without  any  further  attempt  at  concealment? 

The  Lord  Justice  Clerk  might,  under  all  the  cii> 
cumstances,  well  say,  "  The  Pursuer's  domicil  of  origin 
was  unquestionably  English ;  and  if  it  were  necessary 
to  determine  whether  he  had  lost  his  domidl  of  origin 
to  all  effects,  and  acquired  a  Scotch  domidl,  which 
would  lead  to  his  succession  in  the  event  of  his  death 
being  regulated  by  the  law  of  this  country,  I  should 
have  greater  difficulty  in  forming  an  opinion." 

The  Bespondent's  case,  however,  depends,  as  his 
Counsel  admit,  upon  the  establishment  of  this  complete 
legal  domicil,  in  which  they  appear  to  me  to  have 
completely  fisdled  ;  and  I  therefore  agree  with  my 
noble  and  learned  friend  on  the  woolsack  that  the 
Interlocutors  appealed  from  ought  to  be  reversed. 


LordKin£idowm*t 


uKtngtdoM 
opimom. 


Lord  KiNGSDOWN : 

My  Lords,  I  do  not  regret  the  conclusion  at  whiA 
you  have  arrived  with  respect  to  the  dedsion  upon 
this  Appeal,  for  I  believe  that  the  result  is  one  which 
will  be  equally  for  the  benefit  of  both  partiesL 

With  respect  to  the  question  of  domicil,  I  must  con- 
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fess  that  I  entertain  much  more  doubt  upon  the  point 
than  has  been  expressed  by  either  of  your  Lordships 
who  have  addressed  the  House  (a) ;  and  I  was  very 
much  struck,  not  only  with  the  able  judgment  of  the 
Lord  Ordinary y  but  also  with  the  powerful  argument 
which  was  addressed  by  the  Respondent's  Counsel  at 
your  Lordships'   Bar.      Having,  however,   suggested 
those  doubts  to  your  Lordships,  and  not  meeting  with 
any  support  from  you  with  respect  to  them,  of  course  I 
very  readily  concede  my  own  opinion  upon  that  point. 
With  respect  to  the  last  point  (&)  which  has  been 
adverted  to  by  my  noble  and  learned  friend  on  the 
woolsack,  I  confess  I  do  not  share  in  the  doubts  which 
my  noble  and  learned  friend  has  expressed.     It  is  not 
necessary  to  decide  it,  ap,d  therefore  I  do  not  desire  to 
express  any  decided  opinion  upon  that  point,  but  my 
present  impression  is  that  if  the  domicil  were  esta- 
blished as  the  Lord  Ordinary  held  it  to  be  esta* 
blished,  the  jurisdiction  in  the  present  case  might  be 
maintained. 

Mr.  Attorney-General :  I  presume  that  your  Lord- 
ships' order  will  be  to  reverse  the  Interlocutors,  and 
to  remit  the  cause  to  the  Court  below,  with  a  direction 
that  the  Appellant  is  to  be  assoilzied  from  all  expenses. 
Lord  Chancellor  :  I  see  no  difficulty  in  our  pro- 
nouncing a  decree  of  abaolvitur  here.  We  pronounce 
the  order  which  in  our  opinion  the  Court  below  ought 
to  have  pronounced.  And  that  will  be  that  the  Appel- 
lant ought  to  be  assoilzied  from  the  conclusions  of  the 
summons. 

(a)  This  does  not  mean  that  Lord  Kingsdown  doubts  the 
necessity  of  domicil  as  a  basis  of  divorce  jurisdiction,  but  that  the 
Lord  Ordinary  was  probably  right  in  holding  that  the  domicil 
vas  in  ituct  tMj  Scotch.  The  Editor  has  a  note  to  this  effect 
from  Lord  Kingsdown. 

(b)  This  refers  to  the  wife's  domicil.  See  the  Lord  Chancellor's 
remark,  supra,  p.  640. 


Put 
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Pitt  Ordered  and  Adjudged^  That  the  said  Interlocutors  compluned 

Prt.  o^  i^  ^^c  ^^  Appeal  be,  and  the  same  are  hereby  reversed,  snd 

that  the  said  Appellant  (Defender  in  the  action  in  the  Couit 
below)  be  assoilzied  from  the  conclusions  of  the  summons,  with 
the  expenses  of  the  Court  below ;  and  it  is  further  ordered,  that 
the  said  cause  be  and  is  hereby  remitted  back  to  the  Court  of 
Session  in  Scotland,  to  do  therein  as  shall  be  just  and  conosteot 
with  this  judgment. 

Rogers  &  Jull — Tennant  &  Darley. 


The  principal  question  in  the  preceding  case  was  not 
argued  by  the  Respondent's  Counsel  at  the  Bar  of  the  House. 
That  question  was  whether  divorce  h  vinculo  can  be  validly 
granted  by  any  other  than  the  Court  of  the  domicil,  meaning  bj 
domidl,  the  real  domicil,  which  in  the  event  of  death  would  give 
the  law  for  the  regulation  of  personal  succession.  Mrs.  Pitt  in- 
sisted in  the  Court  below,  and  by  her  printed  Appeal  case,  ss  veil 
as  at  the  bar  of  the  House,  on  this  cardinal  proposition,— thit 
married  parties  in  order  to  be  divorced  effectually  h  vinculo  must 
of  necessity  have  their  real  domicil  within  the  Judge's  territoiy. 
This  proposition,  as  of  universal  application,  was  denied  and 
resisted  by  her  husband,  the  Respondent,  whose  contention  hsd 
the  support  of  the  final  judgment  below.  The  only  objection  to 
the  Scotch  jurisdiction  was  the  want  of  the  needful  Scotch 
domicil.  The  House,  by  reversing  the  decree,  in  effect  sustained 
that  objection; — in  other  words,  held  that  the  domicil  was  not 
shown  in  fact  to  have  been  Scotch.  This  in  effect  affirms  the 
legal  necessity  of  a  real  Scotch  domicil  to  give  validity  to  t 
Scotch  divorce.  And  had  the  point  been  argued  on  both  sides 
such  would  have  been  the  true  construction.  But  it  was  not 
urged  for  the  Respondent ;  whose  able  and  experienced  Counsel 
were  not  likely  to  give  up  any  contention  that  would  have  bene- 
fitted their  client.  Hence  it  became  unnecessary  for  the  Respon- 
dent's Counsel  to  say  a  word  upon  this  topic  in  reply.  The 
result  therefore  seems  to  be  that  the  question  of  jurisdiction  (sorelj 
vexed  for  50  years)  is  still  open,— the  Lords  deeming  it  **  onneoes- 
sary  "  (a)  to  decide  it. 

The  following  important  foreign  case  stands  well  with  the 
concession  and  the  reversal  in  Pitt  v.  Pitt.  Its  introduction  heR 
may,  it  is  hoped,  be  of  use,  as  showing  the  exdusiveaess  of  the 
proper  divorce  jurisdiction,  and  the  deference  which  is  paid  to  its 
decision  in  foreign  countries.  It  may  also  tend  to  bring  about  as 
accommodation  on  the  points  which  have  so  long  divided  the 
English  and  Scottish  legists. 

(a)  See  suprh,  p.  636  and  p.  642. 
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MRS.  BULKLEY'S  CASE, 

SHOwnro 

The  Recognition  of  Foreign  Divorces  in  Countries 
WHERE  Divorce  is  prohibited. 


A  Letter  from  thb  Prksidbnt  of  the  Cour  de 
Cassation  (a). 


Monsieur,  Paris,  le  1  D^cembre  I860. 

Je  m'empTesse  de  r^pondre  k  votre  lettre  du  16  courant, 
et  de  vous  envo7er  tous  les  documents  de  nature  h.  vous  ^clairer 
8ur  la  decision  rendue  par  la  Cour  de  Cassation  le  28  Fevrier  1860, 
dans  raffiedre  de  la  femme  Bulkley,  ^trang^re,  divorcee  en  pays 
etranger.  Vous  trouverez  sous  ce  pli,  1°,  les  conclusions  de  M. 
Dupin,  Procureur  G^^ral  Imperial,   devant  la  Chambre   des 

(a)  The  English  Divoroe  Act  (20  &  21  Vict,  c  85, 28th  August  1857,)  introduced 
I  new  and  ea^y  mode  of  dlMolving  the  marriage  tie.  The  rules  and  orders  tended 
to  the  purposes  of  despatch;  and  the  consequence  was,  that  a  great  number  of 
marriea  persons,  male  and  female,  were  speedily  restored  to  the  single  state,  with 
liberty  to  enter  into  flresh  nuptials  at  home,  or  m  the  colonies,  or  in  foreign  coun- 
tries, S(x>tland  included.  How  far  such  divorces  were  valid,— how  fiur  strangers 
vere  safe  in  relying  on  them,— depended  on  the  jurisdiction  of  the  Ck>urt,  as  to 
vhich  the  Act  said  not  a  word,  but  left  the  matter  to  be  regulated  bv  the  science 
of  jurisprudence.  In  an  int^ational  point  of  view  this  was  well,  because  no 
dennition  or  Immos  of  divorce  jurisdiction  fixed  by  the  British  Parliament  would 
he  regarded  by  the  Courts  of  other  States,  unless  sanctioned  by  general  prin- 
ciple. It  h^pened  that  in  1860  a  remarkable  decision  was  pronounced  by  the 
Cour  de  Cassation  in  the  case  of  Mrs.  Bulkley,  an  Englishwoman  lenlly 
diTOTced  in  Holland,  the  country  of  her  domicil,  and  permitted  aft«rwaras  to 
many  a  frenchman  at  Paris,  her  first  husband  being  still  alive.  In  arriving  at 
their  conclusion,  the  highest  tribunal  of  France  reviewed  and  overturned 
some  prior  authorities.  The  object  was  to  place  the  doctrines  involved  on  a 
rational,  wide,  and  permanent  foundation.  Inquiries  were  sent  to  the  President 
to  ascertain  authoritatively  the  grounds  and  extent  of  the  decision.  The  libe- 
rality of  the  reasoning  and  the  reach  of  thought  disnlayed  by  the  responses 
struck  Lord  Lyndhurst  so  much,  that  he  declared  tney  ought  at  once  to  be 
published.  Lord  Brougham  (who  was  present  when  Lord  lorndhurst  said  this) 
joined  in  the  encomium.  The  "Conclusions"  of  M.  Dupin,  the  Report  of 
JI.  Sevin,  and  the  ultimate  abjudication  of  the  Cour  de  Cassation.  wUl  not  only 
prove  interesting  to  the  legal  mind,  but  afford  comfort  (not  encouragement) 
to'thoae  whose  domestic  misfortimes  may  compel  them  to  resort  to  Her  Majesty's 
Divorce  Court ;  because  those  litigants  will  hero  see,  tliat  when  their  liberty  has 
been  properlf  granted  in  their  own  country,  effect  will  be  given  to  it  in  others, 
even  wh^  divorce  is  prohibited.  Foreign  Courts  order  divoroes  to  be  entered 
on  the  margin  of  the  marriage  remster.  This  prevents  frauds,  and  facilitates 
proof;  because  the  certificate  will  show  the  marriage  and  its  annihilation  at 
once. 

It  appean  that  divorce  &  vinculo  properly  obtained  ftt>m  the  Court  of  the  domi- 
cil will  always  be  deferred  to  in  Fnmoe.  The  rule  may  occasionally  prove  hard 
on  the  wife,  as  where  an  English  husband  goes  abroad  with  a  mistress,  and  esta- 
bliabes  a  foreign  domicO,  leaving  his  injured  wife  behind.  In  such  a  case  she 
may  obtain  a  judicial  separation  from  the  Court  at  Westminster,  but  not  divorce 
a  vincuU},  because  it  would  seem  that  divorce  d  vinculo  can  emanate  from  no 
oth«r  Court  but  the  Court  of  the  domicil.  On  the  other  hand,  suppose  a  foreign 
couple  come  to  England  or  Scotland  animo  revertendi,  and  suppose  that  either 
of  them  while  there  is  guilty  of  matrimonial  delinquency ;  all  that  can  be  done 
in  the  wsgr  of  redress  will  fall  short  of  divorce  A  vinculo,  because  divorce 
d  vinculo  to  be  effectual  must  emanate  from  the  Court  of  the  domicil.  Scd 
fuivn:  Would  mere  judicial  separation  satisfy  the  requirements  of  "order" 
insisted  on  bv  the  Scotch  lawyers,  and  the  requirements  of  "compassion" 
urged  Iqr  Merlin  and  other  French  jurists?  Ought  an  adulterous  husband  to 
be  allowed  the  privilege  of  defeating  his  wife's  remedy  by  changing  bis  domicil 
from  a  country  where  divorce  is  allowed  to  another  country  where  divorce  is 
iHrohibited? 
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TO  prrr  v.  Prrr,    le  poupvoi,  et  renvoy^  I'affaire  k  la  Cnambre  Civile ;  2*,  le  lapport 

^2l*  de  Monsieur  le  Consdller  S^vin  devant  la  Chambre  Civile,  en- 

CoMMCNicATioii     semblc  les  conclusions  it^ratives  de  M.  Dupin,  et  I'arr^t  leodu 

pBxuDBMTor  THE  V^  ^  ^^^  ^c  Cassation  (Chambre  Civile)  sous  ma  pr^idenoe. 

Coos  Di         Par  cet  arr^t,  la  Cour  a  cass^  TarrSt  de  la  Cour  Imp^riale  de  Paris 

Cassation.       du  1"  Juillet  1859,  qui  refusant  de  tenir  compte  du  divoroc  de 

la  fenmie  Bulkley,  avait  autons^  le  refus  de  roffider  de  Tetat 

civil  de  passer  outre  h.  son  manage  avec  un  Fran9ai8 ;  elle  a,  en 

mSme  temps,  renvoy^  la  connaissance  de  Taffiure  devant  la  Cour 

Imp^riale  d'Orl^ns.     Vous  trouverez,   dans  les  motifs  de  cet 

arrSt  de  Cassation,  de  raisons  de  droit  qui  (si  je  ne  me  trompe) 

paraitront  invindbles  It  tous  les  jurisoonsultes. 

La  Cour  d'Orl^ans,  jugeant  d'apn^s  les  principes  consacr^  par 
la  Cour  de  Cassation,  a  d^id^  que  le  divorce  de  I'^trang^re  nro- 
nonc^  en  pays  Stranger,  conform^ment  k  son  statut  persoDnet,  la 
rendait  libre  en  France,  elle  a  en  consequence  ordonn^  qu'il  aeiait 
pass^  outre  au  manage ;  ce  qui  a  ^  fait.  C'est  done  une  affaire 
maintenant  terminee,  et  oti  rautorit^  de  la  chose  jug^  est  pleine- 
ment  acquise. 

Vous  remarquerez  le  point  capital  de  cette  decision ;  c'est  qu'il 
s'agissait  de  statuer  sur  la  capacity  d'une  Arangh-e,  mari^  aveo 
un  Granger,  k  Vitranger,  et  divoro^  k  V^tranger,  d'aprte  des  actes 
valables  k  Stranger. 

Or,  quand  il  s'agit  de  r^gler  Ttet  d'un  Stranger,  la  loi  Fimo- 
gaise  veut  que  le  statut  personnel  sui  ve  cet  Stranger,  mtee  r^dant 
en  France.  C'^tait  done  par  la  loi  de  son  propre  pays  que  la  dame 
Bulkley  devait  6tre  jug^.  La  Cour  de  Cassation  n'a  fdit  que  ae 
conformer  k  ce  principe  ^^entaire  en  matidre  de  droit  civil  et  de 
droit  de  gens  (a). 

Veuillez  agr^er.  Monsieur,  I'assurance  de  ma  consid^ratioii  la 
plus  distingu^. 

PRiSIDT.  TROPI.ONG. 

A  M.  John  Fraser  Macqueen» 
Jurisconsulte  Anglais. 

(a)  "You  will  remark  the  capital  Doint  in  this  deciaion,  namely,  that  it  pro- 
fesses to  decide  upon  the  capacity  of  a  foreigner,  married  to  a  foreigner  oftroo^ 
and  divorced  abroady  alter  proceedings  for  that  purpose,  wMd  abroad,  Wbea 
the  question  is  as  to  the  status  of  a  foreigner,  the  French  law  intenda  that  his 
personal  status  shall  follow  that  foreigner  even  while  resident  in  Pranoek  U 
was  therefore  by  the  law  of  her  own  proper  countxy  that  Mrs.  Bnlkky 
ought  to  be  Judged.  All  that  the  Court  of  Caosation  did  was  to  MUow  that 
elementary  principle  in  a  matter  of  civil  right  and  international  law.** 

This  reminds  us  of  what  Sir  W.  Scott  said  in  the  Balmnple  case  as  to  the  bv 
of  England,  which,  after  ftimishing  a  principle,  "  withdraws  from  the  scfoe" 
(1  Consistory  Bep.  69).   The  same  Junspruaential  refinement  waa  disdoMd 


the  Uw  of  England ;  but  the  law  of  England  aafs.  that  in  a  variety  or  oreaia- 
stances,  with  regard  to  contracts  leRally  made  abroad,  the  laws  of  the  eocmtiy 
where  the  cause  of  action  arose  shall  govern." 

When  H.  Troplong  speaks  of  Mrs.  Bulkley's  "own  proper  eoontiy,''  hs 
means  the  country,  not  of  her  birth,  but  of  her  domicil:  for  ahe  waa  aa 
Englishwoman  by  origin,  married  to  and  divorced  from  a  Dnichman  domiriVd 
in  Holland. 
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COUR    DE    CASSATION 

(CHAMBRB   DE8   REQUITES.) 


AFFAIRE   BULKLEY 

GONTBB 

LE  MAIRE  DU  VH*  ARRONDISSEMENT. 


Audience  du  16  Janvier  1860. 
Fresidbncb  ds  M.  NICIAS  GAILLARD. 


Conclusions  de  M.  le  Procureub  QfiNfeAL  Dupin. 


ThenMnUgt 
eontract. 


La  Feumx  ETSANoiRE  divorcee  conform^ment  ^  la  Loi  de 
son  Pajs,  et  dont  le  Mari  est  yivant,  peut-elle  ee  remarier 
en  France  avec  un  Fran9ais  ? 

Mbshiburs, 

Ls  manage  est  le  fondement  de  la  soci^  humaine.    II  est 
k  la  fbifl  da  droit  naturel,  du  droit  des  gens,  et  du  droit  civil. 

II  est  du  droit  naturel,  car  il  a  commence  avec  la  cr^tion ;  il  a 
en  pour  but  de  la  perp^er :  crescite  et  mulHplicamini. 

Ausn,  *'  partout  od  il  v  a  une  place  oii  deux  personnes  peuvent 
vivre  commod^ment,  a  ait  Montesquieu,  il  se  fait  un  manage. 
La  nature  j  porte  assez,  lorsqu'elle  n'est  point  arrSt^e  par  la 
difficult^  de  la  subsistance." 

Le  manage  est  du  droit  des  ffens ;  la  fieunilt^  de  se  nilirier  n*ap- 
partient  pas  seulement  aux  inmvidus  de  la  mSme  fiamille  ou  de 
lamSme  nation;  et,  sauf  certaines  restrictions  impos^es  par  la 
jalousie  ou  la  superstition  de  queloues  nations  de  I'antiquite,  chez 
tou8  les  peuples,  et  surtout  cnez  les  peuples  chr^tiens,  il  est  de 
droit  commun  que  les  nationauz  peuvent  se  marier  avec  les 
etrangers.  On  pent  mdme  remarquer  que  c'est  la  coutume  spe- 
ciale  des  maisons  souveraines. 

Le  manage  est  aussi  essentiellement  du  droit  civil.  Un  contrat 
anasi  g^^r^,  aussi  n^cessaire,  ne  pouvait  pas  dtre  abandonn^  d 
la  licence  et  aux  caprices  passionnes  des  inmvidus ;  chez  tons  les 
peoples,  les  conditions  et  les  formes  du  manage  ont  iti  I'objet 
de  I'attention  sp^ciale  du  l^gislateur. 

D'un  autre  c6t^,  on  voit  que  presque  toutes  les  nations  ont  fait  lu  ""^^^  ^* 
intervoiir  la  religion  dans  un  engagement  qui  a  une  si  grande  c®*"*"*"*"* 
influence  sur  I'avenir  et  sur  la  vie  enti^re  des  ^poux.    Mais  les 
c^rteonies  religieuses  s'igoutent  au  contrat  sans  en  alt^rer  la 
substance,  qui  repojse,  avant  tout,  sur  le  consentement  des  ^poux ; 
et  ellea  n'emptenent  pas  que  tout  ce  qui  tient  k  la  validity  du 
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TO  Pitt  v.  Pitt, 
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l>eelBnitton  of 
1789,  Marriage  a 


Vo  rellgioiu  oa 
mony  withont 
anterior  cItU 


Diroroe  allowed  in 
1793,  but  abelUhed 
in  1816. 


contrat  et  ii  ses  effets  dvils  ne  soit  eBsentiellement  da  Tessort  de 
la  puissance  civile. 

Dans  le  seizieme  si^cle,  au  milieu  des  troubles  religieux  et  des 
lipierres  civiles  qui  en  furent  la  suite,  on  perdit  de  vue  cette  dis- 
tinction. Dans  le  d^sir  obstin^  de  tout  ramener  k  Punit^  catbo- 
lique,  I'ordonnance  de  Blois  en  1579,  soutenue  depuis  et  oorro- 
bor^e  par  d'autres  ^dits,  livra  I'^tat  civil  auz  ministres  de  cette 
religion  devenue  dominante  et  exclusive ;  le  sacrement  vint  alon 
absorber  le  contrat :  on  ne  put  d^sormais  se  marier  qu'k  IVglise, 
et  Ton  sait  ce  qu'il  en  advint  I  Pendant  pr^  de  deux  si^des,  les 
sectateurs  des  cultes  dissidents,  quatre  mUlions  de  Fran^ais,  n'en- 
rent  aucun  moyen  l^gal  d'assurer  Tauthenticiti^  de  leurs  manages 
et  la  l%itimite  de  leurs  en&nts !  On  pouvait  m^me  mlever  ces 
pauvres  creatures  di  leurs  families  d^s  I'ftge  de  sept  ans,  pour  les 
convertir  au  catholicisme,  sans  que  les  peres  et  meres  j  pussent 
mettre  aucun  emp^chement  (a). 

Et  cependant,  meme  au  milieu  de  cette  deplorable  confusion 
des  institutions  civiles  avec  les  institutions  reugieuses,  les  juris- 
consultes,  les  magistrats  instruits  reconnaissuent  qu'elles  pou- 
vaient  fitre  separ^es  (b).  lis  avaient  demande  "  yie  ViUt  dvU  des 
hommes  ftit  ind^pendant  du  culte  qu'ils  professaient.**  Ce  retoor 
au  vrai  rencontrait  de  grands  obstacles,  et  c'est  k  grand'peine 
que  sous  Louis  XVI.,  et  par  les  conseils  de  MaJesherbes,  un  pre- 
mier adoucissement  fut  apport^  k  la  triste  condition  d'un  u  gxand 
nombre  de  families  Frangaises. 

Enfin  1789  arrival  date  immortelle!  Bientdt  la  liberty  des 
cultes  fut  prodam^e ;  et,  suivant  Texpression  du  premier  Portslis : 
"  U  a  ete  possible  de  s^culariser  la  legislation." 

Ressaisissant  son  empire,  le  l^gisl^teur  Fran^ais  d^dan  que  li 
loi  ne  consid^rait  le  manage  que  **  comme  un  contrat  dvil,"  et  il 
pla9a  la  tenue  des  registres  de  I'^tat  civil  dans  les  mains  d'offiden 
municipauz. 

Le  Code  Civil  a  maintenu  ce  gtand  prindpe ;  il  a  detenntn^  avec 
precision,  1*>,  les  qualit^s  et  conditions  requises  pour  oontracter 
mariage ;  2^,  les  formalit^s  relatives  k  sa  celebration,  et  par  une 
disposition  formelle  du  Code  P^nal  de  1810,  des  peines  sev^res 
sont  edictees  oontre  tout  ministre  d'un  culte  qui  (iroc^era  aox 
ceremonies  religieuses  d'un  manage,  sans  qu'il  lui  ait  ete  justifie 
d'un  acte  de  manage  prMablement  recu  par  I'offider  de  I'etat 
civil  (Art.- 1 99  et  200  du  Code  Penal). 

Le  Code  Napoleon  avait  maintenu  le  divorce  qu'avait  admis  Is 
loi  de  1792;  mais,  sous  la  restauration,  la  loi  du  8  Mu  1916 
a  aboli  le  divorce ;  de  meme  qu'une  autre  loi  du  31  Mai  18S4, 
en  aboHssant  la  mort  civile,  a  fait  cesser  la  disposition  de  I'Ar- 
ticle  25  du  Code,  qui  dedarait  le  mariage  des  condamncs  ii  une 
peine  emportant  la  mort  civile  dissous,  quant  4  tous  sea  effete 
civils. 

Mais  ces  deux  lois  n'ont  porte  aucune  atteinte  aux  eflista  lejgaux 
attaches,  avant  leur  promulgation,  ii  la  dissolution  du  nuouige 
operee,  soit  par  un  divorce  reguli^rement  accompli,  soit  par  une 
condamnation  anterieurement  prononcee.  Les  eponz,  ainsi 
rendus  k  leur  liberte  pleine  et  entiere,  ont  oonsenreie  anHt,  cfaftcon 
de  son  c6te,  de  convoler  k  de  secondes  nooes. 

Pourquoi  done  serait-il  interdit  k  un  Fran9ai8  qui*  s*il  le  voulut, 

(a)  Bdit  du  17  Jain  1681 ;  Laferrldre.  HiOoire  du  DroU  Fnmgaig,  i.  I«  puMft. 

(6)  Lettre  du  Chancelier  de  Fontchartrain  da  S  Septembre  17IS  an  pnaier 
PrMdent  duTPhrlement  de  Bordeaux.— Provost  de  la  JaoBiiu  JtiadjaM  d§  la 
.tluritprttdMtee  Fnmfaiitk  t.  IP,  titro  l**.  N«  S96. 


MBS.  BULRLEY'S  CASE. 


653 


ponmit  epouser  une  Fran^use  divorcee  avant  1816,  confbnn^- 
ment  au  Code  Civil,  d'^pouser  ^galement  une  ^tranglre  divorc^ 
conform^ment  aux  lois  de  son  pays  ? 

On  loi  objecte  lea  lois  Fran^aisea  !  mais  cette  femme  ne  demande 
Hen  qui  leur  soit  contraire  ?  *  Elle  ne  demande  pas  le  divorce,  elle 
n'est  plus  mari^ ,  elle  se  presente  libre  de  tout  engagement  pr^- 
existant ;  tel  est  son  ^tat,  garanti  par  les  lois  de  son  pays ;  elle  les 
invoque,  et  sur  quel  fondement  veut-on  la  priver  de  leur  benefice  ? 

On  connait  la  c^ebre  distinction  entre  les  statuts  r^els  et  les 
statuts  personnels.  Suivant  cette  distinction,  les  biens  sont  soumis 
invariablement  k  la  loi  de  leur  situation,  et  par  consequent,  "  les 
immeubles,  mSme  ceux  possedes  par  des  Strangers,  sont  r^gis  par 
la  loi  Fran9aise."    (Cod.  Civ.  Art.  3.) 

Mais  les  personnes  sont  regies,  en  ce  qui  touche  leur  ^tat,  par 
la  loi  de  kur  ongine. 

Je  dis  les  lois  concemant  leur  ^tat,  car  les  lois  de  police  et  de 
lurete,  qoi  ne  sont  pas  de  droit  prive,  mais  de  droit  public,  obli- 
gent  indistinctement  tons  ceux  qui  habitent  le  territoire;  c'est 
une  condition  indispensable  imposee  dans  tous  les  pays  k  la  resi- 
dence des  etrangers.    (Cod.  Art.  3.) 

Quant  aux  lois  qui  reglent  T^tat  des  personnes,  que  dit  le  Code 
Civil  ?  II  dit  que  "  les  lois  concemant  I'etat  et  la  capacity  des  per^ 
sonnes  r^issent  les  Fran9ais  mSme  r^sidant  en  pays  Stranger." 
(ibid.) 

Et  r^proquement,  il  font  dire  la  m^me  chose  k  I'^^ard  de 
Tetranger ;  son  ^tat  et  sa  capacite  sont  regis  par  les  lois  de  la 
nation  k  laqueUe  il  appartient. 

M.  Merlin  professe  hautement  cette  doctrine :  "  Du  principe 
que  les  lois  rran9aises  concemant  la  capacite  et  I'dtat  des  per- 
sonnes, regissent  les  Frangais  mSme  r^sidant  en  pays  Stranger; 
il  suit  tout  naturellement,  dit  ce  savant  jurisconsulte,  que,  par 
reciprocity,  les  lois  qui  regissent  T^tat  et  la  capacity  des  etrangers 
les  suivent  en  France,  et  que  c'est  d'apres  ces  lois  que  les  tribu- 
naux  Fran^ais  doivent  juger  s'ils  out  ou  n'ont  pas  tel  ^tat,  s*ils 
sont  ou  ne  sont  pas  incapables.     (R^p.,  t.  16,  p.  693,  col.  2,  N^  6.) 

M.  Tronchet  a  proclam^  le  mSme  principe  dans  la  stance  du 
Conseil  d'Etat  du  6  Vend^miaire  an  A.  "  Un  Fran9ais,  dit-il,  de- 
meure  soumis  aux  lois  de  son  pays  par  rapport  au  maria^e ;  mais 
ces  lob  ne  s'etendent  pas  k  P^trangere  qu'il  spouse.  II  lui  est  done 
permis  de  prendre  une  fille  k  ^m  les  lois  du  pays  oil  il  se  trouve 
donnent  la  capacity  de  se  maner."  (Locr^,  t.  3,  p.  213,  I'*  sub- 
division.) 

II  est  tellement  vnd  que  T^tat  de  Tetranger  r^sidant  en  France 
est  fixe  par  la  loi  de  son  pays,  que  les  auteurs  et  la  jurispmdence 
sont  d'acoord  pour  reconnaitare  que  les  jugements  rendus  par  les 
tribunaux  Strangers,  sur  des  questions  d'etat  concemant  la  per- 
Bonne  de  leurs  nationaux,  n'ont  pas  besoin,  pour  produire  leur 
effet,  d'etre  rendus  ex^cutoires  par  les  tribunaux  Fran9ais.  (Foelix, 
Droit  International,  N°-  65  et  333 ;  Demolombe,  t.  1,  N«  103 ;  Au- 
bry  et  Rau  sur  Zachariae,  3p  ^dit.,  t.  1,  p.  85.) 

C'est  done  d'apr^  la  loi  personnelle  de  chaque  individu  que 
ron  doit  juger  de  sa  capacite  ou  de  son  incapacity :  car  cela  est 
vrai  de  I'une  et  de  I'autre. 

Suivant  ce  principe  appliqu^  ii  un  Fran9ais,  il  faut  dire  que  le 
Fran^ais  incapable,  par  exemple,  de  se  marier  avant  Vkge  de 
ynngi-cmq  ans  sans  le  consentement  de  ses  parents,  ne  pourrait 
pas  valablement  allor  se  marier  dans  un  royaume  Stranger  oil  la 
loi  dispenserait  dt  ce  consentement.  Un  tel  mariage  serait  annule 
en  France. 
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Engag^  dans  un  commerce  ill^gitime  en  France,  il  ne  poumit 
pas,  en  vue  d'^uder  la  disposition  oui  veut  que  le  manage  soit 
c^^r^  au  grand  jour  dans  le  lieu  de  son  domicile,  passer  bni»' 
quement  la  frontiere  pour  aller  contracter  en  pays  etranger  on 
simulacre  de  manage  religieux,  m^me  en  le  arrant  du  titre 
sp^cieux  de  mariage  de  conscience.  Un  tel  manage  ne  serait  pu 
reconnu  en  France  (a). 

Le  Fran^ais  mari^,  ii  qui  la  loi  Fran9aise  interdit  le  divoroe,  ne 
pourrait  pas  aller  demander  et  faire  prononcer  oe  divorce  dins 
les  pays  oil  le  divorce  est  permis.  S'il  revenait  en  France,  on  le 
tiendndt  pour  mari^ ;  et  s'll  contractait  un  second  mariage  sons 
pr^texte  de  son  divorce,  il  se  rendrait  coupable  de  bigamie. 

II  ne  le  pourrait  mdme  pas,  en  recourant  k  une  naturalisation 
k  r^tranger,  s'il  r^ultait  des  faits  reconnus  et  dedar^  constants 
par  les  tribunaux  Fran^ais,  que  le  Fran9us  n'a  eu  reoours  k  ee 
moyen  que  pour  hire  firaude  k  la  legislation  de  son  pars  d'ori- 
gine.  Crest  ce  qui  r^sulte  d'un  airSt  de  la  Chambre  des  nequetes, 
du  10  D^mbre  1846. 

Uedproquement,  si  un  Stranger  absolument  incapable,  d'apr^s 
les  lois  de  son  pays,  de  contracter  manage,  essayait  de  se  marier 
en  France,  il  ne  pourrait  pas  s'autoriser  de  oe  aue  la  loi  Fran9si8e 
ne  prononoe  pas  les  mimes  incapacites.  La  loi  personnelle  qui 
fixe  son  ^tat,  et  qui  le  suit  partout^  lui  serait  oppos^  et  les  tri* 
bunaux  Frangais  jugeant  comme  jugeraient  les  tribunaux  de  son 
pays,  le  d^dareraient  incapable  de  se  marier  en  France.  C'est  oe 
qu'a  d^id^  la  Cour  d'Appel  de  Paris  en  audience  solennelle,  pir 
arrit  du  13  Juin  1814.  La  fille  Styles,  Am^caine,  avait  ^poufl^ 
en  France  le  nonmi^  Busqueta,  moine  Espagnol,  ignorant  mo 
^tat.  D^  qu'elle  le  sut,  eUe  demanda  Tannulation  de  son  ma- 
nage, motiveesur  oe  que  les  lois  civiles  et  rdigieuses  derEspsgne 
d^dajrent  absolument  mcapables  de  se  marier  lea  individos  engsr 
g^s  dans  les  vceux  monastiques. 

Busqueta  all^guait  que  les  lois  Fran^aisea  ne  reconnaisaent  pu 
de  tels  vceux.  Mais  on  iugea  sa  capacity  par  les  lois  de  son  paji, 
et  son  manage  fut  declare  nul :  "  Attendu,  dit  Tarrlt,  qu*il  ne 
pent  y  avoir  de  mariage  qu'entre  personnea  que  la  loi  en  rend 
capables :  que  cette  capacity,  comme  tout  ce  qui  int^resse  I'etat 
des  personnes,  se  r^gle  par  le  statut  personnel  qui  affiscte  la  pei^ 
Sonne,  et  la  suit  en  ouelque  lieu  qu'elle  ulle  et  se  trouve ;  one 
Busqueta,  capucin  et  aiacre  Espagnol,  etait  k  ce  double  titre  inoa- 
bile  au  marine,  en  vertu  des  lois  de  son  pays." 

Lorsqu'au  contraire  I'^tranger  qui  veut  se  marier  en  France,  est 
libre  d'apr^s  les  lois  de  son  pays;  n'est-il  pas  Evident,  qu'en  vertn 
du  mSme  principe,  c'est  par  les  lois  de  son  pays  qu'U  laut  appre- 
cier  sa  capacity  ?  Prenons  un  exemple  qui  rentre  pr^cis^mcnt 
dans  Tesp^ce  du  proces  actuel.  Une  Anglaiae,  apres  av<»r  ^ 
mari^  k  Londres,  a  divorce  conform^ment  anx  loia  Anglaiscs; 
elle  est  devenue  libre  par  les  lois  de  son  pays ;  ausai  libre  que  si 
jamais  elle  n'eiit  6i4  marine,  aussi  capable  par  cona^uent  de  con- 
tracter un  second  mariage  que  si  elle  n'en  avait  pas  oontiact^  nn 
premier.  En  cet  ^tat  de  pleine  liberty  legale,  elle  vient  en  Fnnoe; 
elle  veut  s'v  marier;  de  quel  droit  ira^t-on  lui  dire  qu'eUe  ne  le 
pent  pas?  Qui  osera  soutenir,  qu'encore  bien  qu'elle  aoit  plane- 
ment  divorc^  suivant  les  lois  qui  sont  les  siennes,  et  qui  r^len^ 
Bon  ^tat  partout  oiji  elle  jugera  ^  propos  d 'aller  habitcr,  elle  est 

(a)  Gretna  Greon  xnarriasfs  were  infraudem  of  the  law  of  the  doniciL  Tbry 
were  disapproved  of  by  Lord  Mansfield,  but  subeequently  upheld  on  the  pnn' 
ciple  loeu8  regit  actum.  Tlie  Hotue  of  Lords,  as  a  Houie,  nerer  onee  o^im^ 
directly  in  their  fkvour.    This  is  sud  subject  to  correction. 
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encore  cens^e  engagee  dans  lea  liens  de  son  mariage !  (£t  cela 
quand,  de  son  c6t^,  son  ancien  mari,  redevenu  libre  comme  elle, 
B*est  peut-Stre  d4}k  tres-valablement  remand,  car  Tesp^ce  pent 
86  presenter  avec  cette  complication.) 

Mais  la  Cour  d'Appel  de  Paris  a  d^cid^  qu'un  tel  manage  ne  pou- 
vsit  pas  avoir  lieu !  Elle  a  juge,  le  30  Aodt  1824,  que  Mary  Br3ran, 
dirorc^  en  Angleterre  le  28  F^vrier  1821,  conform^ent  aux  lois 
du  pays,  ne  pouvait  pas,  quoique  devenue  libre,  dpouser  en 
France  le  Sieup  Maurion  (c). 

La  Cour  de  Paris  a  jug^  ainsi,  mais  la  Cour  de  Nancy  a  jug^  le 
contanire,  par  arret  du  30  Mai  1826,  dans  Tesp^  d*un  nulitaire 
Fran^ais  (jui,  apr^s  avoir  ^pous^  en  Prusse  une  ferame  divorcee, 
dfmandait  en  France  la  nuUit^  de  son  nuiriage,  sous  pr^texte  que 
la  loi  de  1816  ayant  aboli  le  divorce  en  France,  ne  ]K)uvait  pas 
reconnattre  la  validity  d'un  divorce  Anglais. 

La  Cour  de  Nancy  a  rejet^  cette  demande  odieuse,  et  d^clar^ 
ie  mariage  valide.  Dans  ses  motifs  se  trouve  un  consid^rant  re- 
marquable  qui  va  droit  au  pr^ug^  qui  s'agitait  au  fond  de  la 
question :  "  Attendu  que  les  incapacit^s  sont  de  droit  ^troit,  et 
ne  peuvent  se  tirer,  par  induction  ou  argumentation,  de  Tharmo- 
nie  qu'on  supposeitut  devoir  exister  entres  les  lois  civiles  et  reli- 
gieuses  d'un  Etat." — La  Cour  de  Nancy  a  prononc^  ainsi  sur  les 
conclusions  remarquablement  ^nergiques  d'un  magistrat  qui,  k 
cette  epoque,  pr^udait,  dans  Pexercice  du  minist^re  public,  aux 
^minentes  dignity  oii  Tout  port^  depuis  ses  services  et  sa  haute 
science  de  publiciste  et  de  junsoonsulte.  On  objectait  k  M.  Trop- 
long  I'arr^t  de  Paris,  et  voici  comment  il  y  r^ondait. — Permet- 
tez-moi.  Messieurs,  d'appeler  ici  k  mon  aide  cette  partie  des  con* 
dusiona  de  I'^oquent  magistrat : 

"  On  oppose  I'arr^  de  la  Cour  de  Paris,  disait-il,  mais  qu'est- 
€e  qu'un  arr^  en  presence  des  principes  7  Cet  arrSt  ne  pent  faire 
autorit^.  II  choque  les  premiss  regies.  II  dit  que  la  loi  Fran9aise 
ne  peut  reoonnaStre  un  oivorce  fait  en  Angleterre.  C'est  Vk  une  des 
plus  grandes  erreurs  ^ue  Ton  puisse  professer.  Car,  sous  le  rapport 
de  la  capacit^>  les  lots  Fran^aises  doivent  reconnattre  tout  ce  qui 
eat  l^alement  fait  en  Angleterre.  Sans  cela,  il  y  aurait  hostility 
perp^tueUe  entre  les  nations,  et  impossibility  de  communiquer  et 
de  commercer. 

**  Je  vais  montrer,  dit  M.  Troplong,  que  cet  arr6t  est  contraire 
it  la  principale  doctrine  des  auteurs,  et  mSme  que  si  la  femme 
Bijan  eiit  demand^  k  la  Cour  de  Paris  de  prononcer  son  divorce, 
elle  aurait  dd  le  prononcer. 

•*M.  Merlin,  Rupert,  v*  Divorce,  page  770,  col.  1",  examinant 
la  question,  fait  cette  hypoth^  :  **  Supposons,  dit-il,  pour  nous 
rapprocher  plus  particuli^rement  de  I'esp^ce  qui  nous  occupe, 
t^u'avant  I'introduction  du  divorce  en  France,  deux  ^poux  ma* 
n^M  en  Pologne,  oOi  la  loi  admettait  le  divorce,  et  le  d^clarait 
4x>mjpatible  avec  les  dogmes  catholiques,  fussent  venus  s'^tablir 
len  France,  et  que  Tun  d'eux  etit  actionn^  I'autre  devant  nos 
tribnniinac  en  dissolution  de  leur  mariage,  tr^s-certainement  nos 
tribunauz  n'auraient  pas  repouss^  cette  action,  sous  le  pr^texte 
que  la  loi  Fran^aise  ne  reconnaissait  pas  le  divorce.  lis  Tauraient, 
an  contraire,  accueillie,  sur  le  fondement  que  le  divorce  ^tait 
reconnu,  par  la  loi  de  Pologne." 

**  Voilli,  dit  M.  Troplong,  une  doctrine  qui  ren verse  le  syst^me 
de  la  Cour  de  Paris;  voil^  des  juges  Fran^ais  qui,  suivant  M.  Mer- 

(a)  See*  long  acooont  of  Hary  Bryan's  case  in  Merlin's  Questions  do  Droit 
V.  Vivorem,  sect.  13. 
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litt,  devraient  prononcer  le  divorce  de  Polonaia !  Tant  il  est  mi 
quejj)our  juger  de  la  capacity  des  Strangers,  il  faut  (ju'un  tribu- 
nal Franfais  fenne  le  livre  de  sea  lois,  pour  n'onvrir  que  la  loi 
qui  r^git  les  Strangers ! " 

Remontant  plus  haut,  et  interrogeant  les  monuments  de  Tan- 
cienne  jurisprudence,  M.  Troplong  invoque  et  cite  encore  d'auties 
exenoples : 

"  On  sait,  dit-il,  que  les  Juifs  admis  en  France  avaient,  avant  It 
revolution,  le  privil^e  de  se  gouvemer  suivant  leurs  usages. 
Henri  II.,  qui  les  accueillit,  donna  des  lettres  patentes  qui  les 
autorisaient  k  vivre  selon  leurs  usages,  et  fit  a^fense  de  les  y 
troubler  tant  en  jugement  qu'en  dehors.  Louis  XVI.  confinna  ce 
privilege  en  1776  par  lettres  patentes. 

"  On  voit,  dit  M.  Troplong,  qu'il  j  avait  entre  les  Juifs  et  les 
Strangers  assimilation  parfaite.  De  meme  que  T^t  d*un  etranger 
est  regie,  mSme  en  France,  par  les  lois  de  son  pays ;  de  m^me 
I'etat  du  Juif  etait  r^gie  par  ses  usages.  La  loi  civile  avait  fait  a 
regard  des  Juifs  ce  que  la  loi  politioue  a  fait  k  I'egard  des  itnjopn, 

"  Or,  un  des  usages  des  Juifs  etait  le  divorce ;  leurs  mariagtB 

se  c^iebraient  sans  solennit^s  et  se  dissolvaient  de  mSme.    £h 

bien,  les  tribunaux  Fran9ais  (quoique  le  divorce  fiit  alors  pour  les 

lois  Fran^aises    une   profanation),  les  tribunaux  Fran9ai8  pro- 

divorce  a  profaoa^    non^aient  le  divorce  des  Juifs  lorsqu'ik  le  demandaient  et  qn'il 

Sd'evSai^iSine,  ^*»^  contest^.    (Sentence  du  Chatelet  de  Paris  du  10  Mai  \iA 

-       *  dans  la  cause  entre  Peixote,  Juif,  de  Bordeaux,  demandeur  en 

divorce,  contre  Sarah  Mend^s  d'Acosta.) 

"  Bien  plus,  k  Rome,  ils  divor^aient,  et  ni  le  pape,  ni  Fin^i* 
sition,  n'y  mettaient  obstacle,  parce  que  c'^tait  une  de  leurs  inn 
munites,  de  mSme  que,  pour  un  Stranger,  c'est  une  immomte 
d'etre  gouveme  par  les  lois  de  son  pays,  quant  k  T^tat. 

''  Ainsi  voil^  les  tribunaux  Fran9ais  et  Italiens,  des  tribunaox 
composes  de  catholiques,  pronon^ant  le  divorce  entre  des  Jui£L 

"  Par  la  m^me  raison,  ils  I'auraient  pronono^  entre  ^truigen 
appartenant  k  des  pays  oii  le  divorce  est  reconnu.  Done,  poiu^ 
suit  M.  Troplong  en  revenant  k  sa  cause,  si  la  femme  Nass  ftA 
venue  demander  k  la  Cour  son  divorce^  voua  aunes  dCt  le  lui 
accorder.  £t  on  voudrut  que  vous  ne  puissiez  pas  reooonaitre 
la  validity  de  ce  divorce  prononce  par  les  tribunaux  Pnianeiu* 
conform^ment  aux  lois  du  pays! .  On  voudrait  que  vous  conside- 
rassiez  la  femuie  Nass  comme  engag^ ;  tandis  que,  sur  sa  requi- 
sition, vous  auriez  dt  la  d^er  vous-m&nes  I" 

Non  content  de  cette  premiere  argumentation,  M.  Troplao|r 
continue :  "  II  y  a  plus,  dit-il,  on  va  voir  les  autorit^  FtaD^aiaes 
marier  des  personnes  divorc^  avec  des  Fran^aises. 

"  IxHTsqu'un  Juif  se  faisait  baptiser,  si  sa  femme  refdaait  de  le 
suivre,  il  pouvait  faire  prononcer  le  divorce.  Alors,  il  ^teh  libn 
de  se  remarier  avec  une  catholique :  on  le  consid^rait  oomme  lifare 
de  tout  engagement.  Get  usage  ^tait  suivi  4  Mets,  i  Tool,  a 
Verdun  et  duis  TAlsace,  attest^  par  les  ^v^ques,  suivi  oar  k  eoD- 
seil  souverain  de  Cohnar ;  et  Tomcialit^,  en  pronon^ant le  divoroe, 
ne  manquait  pas  de  d^larer  le  Juif  oonverti  apte  k  ^pooser  vat 
catholique  (a). 

(a)  En  173BO,  un  infiddle  B*^nt  oontertt.  U  divoTca  d'aree  » ireml^re  femnw. 
et  11  se  remaria  jk  Paris  du  conaentement  de  M.  de  Noaillea. 

Un  arr6t  du  oonaeil  souverain  de  Cohnar,  du  29  Man  17S0,  Jngca  qa'^atf  Joire 
convcrtie  avait  pu  valablement  divorcer  d'aveo  son  mari  et  se  remaner.  (Detw 
sart,  v»  I>iw>rc^,  MoyvM  du  JuifJUvw). 

Cet  usage  «tait  rond6  sur  ropinion  de  quelqnea  docteurs,  rt  1m  d^cj^tolfi  » 
plusieurs  papos,  qui  d<k*idaient  que  le  baptAme  faisait  du  u4opl^ytc  un  ^ 
nouvcau,  et  rompait  ses  engagements  avec  Ics  lnfld6Ics. 
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''Je  saifl  que  des  lettres  patentes  du  10  Juillet  17B4  abrog^nt 
oetusBfi^  et  decid^rent  que  lea  Juifs  et  Juives  manes  Mgitimement 
ne  poavaient,  en  cas  de  conversioD,  se  remarier  avec  des  catho- 
liqnes  qu'en  cas  de  veuvage.  Mais  cette  loi  reconnatt  Texistence 
de  Tosaffe  dans  les  provinces ;  et  il  a  fallu  qu'elle  fCtt  promulgu^e 
pour  rabolip." 

"Autre  exemple.  —  Prince  de  Nassau  Pieghen.  (Denisart, 
V*.  Divorce,  Rupert,  t.  xv.  p.  425,  col.  3,  alin.  4.) 

''La  Princesse  de  Saluski  Sambuco,  catholique  Polonaise, apr^s 
Bvoir  divorc^  conformement  aux  usaffes  de  Poloffne,  oii  le  divorce 
etait  pennis,  passa  en  France.  Le  Prince  de  Nassau  Pieghen  la 
demanda  en  manage,  eUe  j  consentit.  J^s  deux  parties  ^taient 
domicOi^  k  Paris ;  M.  de  Beaumont,  archevlque,  ne  voulut  pas 
approuver  ce  deuxi^me  manage,  par  la  raison  qu'il  crojait  que 
le  premier  subsistait  encore.  Que  fit  alors  le  roi  ?  II  accorda  des 
lettres  patentes  pour  transferer  k  Strasbourg  le  domicile  des  par- 
ties, et  le  manage  j  fut  c^^r^  sans  difficult.  Ainsi  le  roi  inter- 
viept  pour  faire  cesser  des  scrupules,  respectables  sans  doute, 
niais  oontrairea  aux  principes. 

"Les  andeus tribunaux  mariaient  done  des  personnes  dont  le 
niariage  avait  it6  l^galement  dissous  par  le  divorce.  lis  ne 
croyaient  pas  cboquer  les  principes.  Au  contraire,  ils  y  rendaient 
hommage,  et  jamais  ils  ne  virent  d'obstacles  dans  ce  qui  a  soulev^ 
les  Bcrapulea  de  la  Cour  de  Paris." 

Voil^  certes,  le  premier  urSt  de  Paris  amplement  r^t^. 
Mais,  dit-on,  depuis  U  en  est  intervenu  deux  autres,  cela  fait  trois  I 
£H!  qu'importe!  tant  qu'une  jurisprudence  erron^e  n'est  pas 
fectjfiec,  une  Cour  ne  veut  pas  se  d^juger,  elle  suit  la  mdme  pente ; 
Ki  lieu  de  trois  arrets,  il  pourrait  v  en  avoir  dix  I  Et  depuis 
qoand  d'aQleurs,  I'aU^tion  de  quelques  arrets  de  Cour  d'Appel 
fendt-elle  un  argument  devant  la  Cour  supreme  qui  a  pour  devise : 
"La  loi,"  et  pour  laquelle  semble  avour  iU  formula  I'axiome : 
Am  exempUs,  sed  legibus  judicandum  est. 

La  Cour  de  Cassation  n'a-t-elle  pas  elle-mlme  o£Pert  plusieurs 
foia  le  noble  module  d'une  Cour  qui  sait  pr^fi^rer  k  toutes  autres 
considerationa  le  retour  aux  vrais  principes !  La  chambre  crimi- 
nelle  de  cette  Cour  n'avait-elle  pas,  sous  la  Restauration,  rendu 
quarante-deox  anrSts  oui  proclamaient  I'impunitd  des  duels,  lorsque 
la  Cour  enti^re,  chamures  r^nies,  examinant  k  fond  cette  giande 
question,  a  duaig^  la  jurisprudence  et  d^clar^  que  le  duel  ^tait  un 
iait  atteint  par  le  Code  P^nal. 

Confouona  done  k  interroger  seulement  les  principes  et  le  texte 
delaloi. 

On  objecte  la  loi  de  1816  qui  a  aboli  le  divorce.  Personne  ne 
Ic  oontMfte,  et  cc  n'est  pas  \k  ce  qui  fait  question.  Mais  cette  loi, 
en  abolissant  le  divorce,  a-t-elle  interdit  le  mariage  k  ceux  qui 
•oaient  valablement  divorc^  ?    Telle  est  la  question. 

Or,  le  l^ialateur  Fran^ais  n'a  rien  dit  de  pareil.  Bien  loin  qu'il 
«it  entendu  ^tablir  une  prohibition  vis-k-vis  des  Strangers  valable- 
^t  divorc^  suivant  les  lois  de  leur  pays,  il  n'a  pas  mdme  eu 
I'idec,  en  abrogeant  le  divorce  en  France,  d'etablir  une  defense 
de  se  remarier  pour  les  Fran^ais  d4}k  divorces.  Ce  n'est  qu'k 
I'^ard  des  ^poux  divorces  entre  eux  qu'il  a  maintenu,  en  la 
faissant  subsister,  la  disposition  pe'nale  de  I'Art.  295  qui  leur 
interdisait  de  se  r^unir. 

On  a  si  bien  senti  que  I'absence  de  prohibition  laissait  la  liberty 
uu  divorc^  de  contracter  d'autres  mariages,  qu'on  a  essay^, 
*iv^  ocmp«  de  i^parer  oette  double  omission  en  pr^sentant  un 
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projet  de  loi  dont  TArticle  2  portait :  "  Lea  coijointa  dont  le 
divorce  a  4it6  prononce  et  ne  sont  pas  actuellement  engag^  dans 
un  autre  manage,  pourront  se  r^unir.  Tout  autre  maxiage  kiir 
eat  interdit  juaqu'apr^s  le  d^c^a  de  Tun  d'eux." 

Si  ce  projet  ett  ete  converti  en  loi,  nul  doute  que,  par  1^  la 
difficult!  eiit  ^  tranch^e.  La  prohibition  e(it  produit  Finca- 
pacit^. 

Mais  ce  projet,  pendant  qu'il  se  discutait  k  1a  Chambredca 
Pairs,  a  tellement  soulev^  I'opinion,  et  il  est  derenu  si  ^dent 

S>ur  le  Gouvemement  qu'il  serait  rqete  par  la  Chambre  des 
eput^,  qu'on  n'a  pas  ose  le  soumettre  k  cette  ^preuve.  Ainsi  la 
loi,  jug^  n^cessaire,  n'a  pas  ^te  port^e :  les  ^poux  divorc^  en 
France  ont  conserve  la  liberty  de  se  remarier,  si  bon  leur  semblait, 
et  beaucoup  ont  us^  de  cette  fieicult^.  On  a  d'abord  essay^  de  la 
leur  contester;  mais  le  savant  Merlin,  dans  une  dissertation 
sp^iale  ins^r^  dans  ses  Questions  de  Droit,  au  mot  Divorce,  §  13, 
a  pulv^s^  les  sopbismes  de  ceux  qui  voulaient  raisonner  en 
presence  de  ce  projet  avort^  comme  s'il  ett  r^ussi,  ou  oomme  s*il 
n'eiit  pas  6U  n^cessaire.  La  jurisprudence  s'est  prononcee  dans 
le  mime  sens :  tel  est  notamment  un  arrit  rendu  par  la  Cour  d' Aix 
le  6  Avril  1825,  rapport^  dans  la  Gasette  des  TribtmoMx  (1826, 
NM54,  Mardi25Avril): 

''Attendu  que  la  loi  du  8  Mai  1816,  sur  le  divorce,  ne  pent 
avoir  d'effet  Ktroactif;  quelle  ne^peut  emplcber  un  Fian^ 
d'^pouser  une  Fran9aise  divorc^  avant  ladite  hi : 

^'  Que  dans  la  stance  de  la  Cluunbre  des  Pairs  du  7  Deoemixe 
1816,  le  Gouvemement  pr^nta  un  projet  qui  autorisait  la  reunion 
des  ^pouz  divorc^,  et  prohibait  tout  autre  manage  jusqu'aprea 
le  d^c^s  de  I'un  d'euz,  et  que  le  projet  de  loi  fut  ensuite  retiie 
apr^s  la  discussion,  ce  qui  prouve  que  la  loi  du  8  Mai  1816  n*a 
regl^  que  I'avenir ; 

*'  Que  les  incapacity  doivent  Itre  prononc^  par  la  loi  et  que 
les  tribunaux  ne  peuvent  supply  k  son  silence,  etc." 

Voilii  les  vrais  prindpes. 

Maintenant  on  remplaoe  ces  attaques  directes  par  des  conside- 
rations d'une  singuli^re  nature.  "  Cette  question,  dit-on,  autre- 
fois d^attue,  r^lue,  il  est  vrai,  en  fiiveur  des  ^poux  Fran- 
ads  divorc^,  a  perdu  aujourd'hui  son  importance  et  son  interH. 
EUle  a  fiait  son  temps;  transitoire,  elle  ne  aaurait  plus  at  repro- 
duire  aujourd'hui.  En  effet,  il  y  a  plus  de  quarante-trois  ana  que 
le  divorce  a  4i6  aboli,  et  serait-il  d^s  lors  possible  de  trouver  cDoore 
aiigourd'hui  des  ^poux  Fran^ais  divorces  avant  1816,  demandant 
k  convoler  k  de  secondes  noces  ?  " 

Eh !  oui,  cela  serait  tris-possible;  dea  epoux  divoie^  ^  vin^t 
ans  en  1816,  n'auraient  aigourd'hui  que  soixante-trois  ana,  Di 
pourraient  en  avoir  le  d^sir,  et  fussent-ila  plus  4g^  ila  en 
auraient  le  droit.  On  fiait,  dit-on,  des  folies  ii  tout  Age.  Et  puis, 
la  raret^  des  cas  possibles  dans  lesquels  tme  question  peut  ae  pre- 
senter est-eUe  done  un  motif  de  se  dispenser  de  la  r^soudre  par 
les  principes  et  par  la  loi?  surtout  dans  une  question  oiik  bicns^ 
nous  verrons  qu'on  veut  fidre  intervenir  I'ordre  public  et  Its 
bonnes  moeurs;  comme  s'il  pouvait  4ta«  indiffi^ent  de  pcunettre 
encore  une  ou  deux  foia  le  mal  avant  d'airiver  k  oe  qu'on  appelle 
le  bien  I 

D'ailleurs,  cette  raison  Evasive  tombe  devant  la  lu  tonto  rfosrte 
de  1854,  qui  a  aboli  les  efPets  de  la  mort  civile  but  le  manage 
des  condamn^s.  Cette  loi  donne  lieu  k  dea  questions  abaohuDeot 
identiques,  et  il  y  en  aurait  pour  longtempa  < 
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Tenons  done  pour  certam  et  pour  d^montr^ :  qui  la  loi  du  8 
Mai  1816,  en  abolissant  le  divorce,  n'a  point  interdit  auz  ^pouz 
divorces  de  se  remarier.  Ce  fait,  purement  n^ffatif  quand  on  ne 
consid^re  que  cette  loi,  est  devenu  un  fait  positif  par  1  avortement 
de  k  tentative  de  supply  k  ce  qu'elle  n'avait  pas  dit,  par  une 
loi  qui  aorait  interdit  aux  epoux  divorces  de  se  remarier  jusqu'a- 
pres  le  d^s  de  Tun  d'euz  (a), 

A  plua  forte  raison  cette  loi  n'a  pas  dit  que  les  Fran9ai8  ue 
poomient  pas  epouser  des  fenunes  ^trangms  devenues  libres 
par  des  divorces  r^uli^rement  prononc^  conform^ent  auz  lois 
de  leur  pajs. 

On  reste  dote,  en  fait  de  seconds  manages  en  face  de  I'Article 
147,  soiyant  lequel :  "  On  ne  peut  contracter  un  second  manage 
arant  la  dissolution  du  premier." 

Autrement,  le  second  manage,  non-seulement  serait  nul,  mais 
constituerait  la  bigamie,  c'est-^dire  un  crime  pr^vu  par  I'Art.  340 
du  Code  P^al,  le<}uel  dispose  en  ces  termes :  "  Qmconque  ^tant 
eo)2[a^e  dans  les  bens  du  manage,  en  aura  contract^  un  second 
arant  la  dissolution  du  pr^c^dent,  sera  puni  de  la  peine  des 
tT&nux  forces  k  temps." 

Ainsi,  en  resum^,  le  Code  Civil  en  son  ^t  actuel,  c'est-li-dire 
apr^  la  promulgation  de  la  loi  du  8  Mai  1816,  contient  les  deux 
diipositiona  suivantes : 
I'  Le  divorce  est  aboli. 
2*  La  bigamie  est  d^endue. 

Mais  on  cherche  vainement  en  quoi  I'une  ou  I'autre  de  ces 
dispositions  pourraient  ttre  oppos^  k  la  demanderesse  en  cassa- 
tion. 

U  divorce  est  aboli  en  France :  il  est  interdit  aux  Fran^ ais  en- 
gages dans  les  liens  du  manage  de  divorcer ;  mais  dans  Pesp^, 
aucQse  des  parties  ne  demande  le  divorce,  elles  demandent  au 
contraire  k  se  maner. 

La  bigamie  est  d^fendue,  c'est-k-dire,  en  reprenant  les  termes 
tiw  Articles  147  du  Code  CivU  et  340  du  Code  Penal,  qu'il  est 
defendu  k  toute  personne  engag^  dans  les  liens  d'un  premier 
manage  d'en  contracter  un  second  avant  la  dissolution  du 
premier. 

Mais  cet  Article  340  du  Code  P^nal,  oonune  I'Article  147  du 
Code  Civil,  ne  re^ oit  d'application  dans  I'esp^  k  aucune  des 
parties. 

L«  Sieur  V...,  qui  se  pr^ntait  pour  Epouser  Marie-Anne  B...^ 
^  psrfaitement  libre  de  tout  engagement  matrimoniaJ. 

M"^  B...  est  ^galement  libre,  c&e  n'est  pas  non  plus  en^^^ 
i&os  les  liens  d'un  manage  subsistant ;  elle  a  4!t6  nuuri^,  il  est 
^.  eo  HoUande,  mais  ce  manage  n'existe  plus,  il  a  ^  dissous 
i  1>^  Mai  1858  par  un  jugement  du  TVibuniu  Civil  de  La  Haye 
(oi  a  et^  transcrit  en  marge  de  Tacte  de  manage  sur  les  registres 
e  I'etat  civil  HoUandais. 

^  acte  de  divorce  est  un  fait  l^gal  et Judiciaire  irr^vocablement 
i^t^pn^li.    U  a  fix^  I'^t  de  Ma£me  B. . . ;  aucune  autorit^  n'a 
roit  de  le  remettre  en  question. 
Divorce  en  HoUande,  conform^ment  aux  lois  de  ce  pays,  elle 

(»)  See  caw  before  YU»01ianoellor  Wood,  where  his  Hononr  seems  rather  to 
>Qi}t  whether  divorced  partiea  can  again  intennarry ;  but  he  holda  it  to  be  clear 
f^^hildren  bom  of  such  re-marriaae  would  not  be  entitled  to  the  benefit  of  a 
ttiexQent  made  on  the  occaaion  of  the  former  marriage  upon  the  childi^  of 
I  »me  nartiea.  Deo.  11, 1802,  Bond  «.  Turlor,  8  Johnson  ft  Hemminir,  n.  472. 
d  Uw  Joomal.  Chancery  of  IMS,  p.  784 

^)  She  had  retamed  to  her  maiden  name,  and  would  be  called  Miss  or  Mrs, 
ilWey  m  Englaiid.    Maoq.  on  Div.  p.  112. 
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pronounced  Talldly 
married,  hit  wife, 
being  a  Belgian, 
divorced  at  Bnu- 
iela.         : 


M.  leTPmcurettr 
General  no  par- 
tisan of  divorce. 
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Divorce,  however, 
docf  not  imp! j^ 
mmorality. 


est  dans  la  mdme  position  que  serait  une  Fran^aise  divon^  en 
France  avant  la  loi  de  1816 ;  et  si  le  maire  du  10"  arrondissement, 
au  lieu  de  c^der  aux  doutes  qu'on  avait  fait  naitre  dans  son  esprit, 
avait  passe  outre  au  manage,  j'ose  bien  affirmer  que  personne  n« 
se  serait  cru  autoris^  k  en  demander  la  nullity  en  le  qualifiant  de 
bigamie. 

Au  surplus,  si  tel  ^tait  le  droit  du  ministte  pubHc,  tel  senot 
aussi  son  devoir ;  et  alors,  je  demanderais  pourquoi,  dans  le  2^  v- 
rondissement  de  Paris  on  tol^re  ce  qu'on  pr^t^d  interdiie  dam 
le  10*  ?  Au  dossier  qui  est  entre  les  mains  de  M.  le  rapporteur,  ae 
trouve  'expedition  authentique  d'un  extrait  dea  actes  oe  minage 
du  2«  arrondissement,  attestant  que  le  Jeudi  18  F^vrier  18^. 
M.  Ancelle,  maire,  a  d^clar^,  au  nom  de  la  loi,  unis  en  manage,  le 
Sieur  Louis  G. . .,  Francus,  avec  Pauline  L. . .,  n^  en  Bdgiqiie, 
divorcee  k  Bruxelles  le  22  Janvier  1856. 

Dira-t-on  que,  s'il  n'y  a  pas  eu  poursuite,  c'est  quo*n  a  ignore 
le  fait  ?  Un  fait  aussi  ddatant  qu'un  marias e,  annonc^  par  des 
publications,  ^nono^  dans  les  joumaux ! — ^Eh  bien !  le  voilk  oonnu, 
ce  fait :  le  poursuivra-t-on  ? — Non ;  aucune  loi  n'autoriaenit  one 
telle  action,  ou  plut6t  un  tel  trouble  k  une  union  paisible  et 
honorable. 

Si  un  tel  fait  est  immoral,  pourquoi  la  loi  Fran^aiae,  qui  arah 
toute  autorite  sur  les  suiets  Franks,  a-t-elle  laisa^  aux  ^poux 
divorces  oette  focult^?  II  j  avait,  dit-on,  droit  acquis !  Mais  f 
a-t-il  done,  en  fait  de  manages  nouveaux  k  accomplKr,  un  droit 
acquis  con^  ce  qu'on  appelle  I'ordre  public  et  la  morale?  Yart-d 
une  date  qui  puisse  en  pareil  cas  autoriser,  m^me  tranntdieoieDt, 
ce  qu'on  declare  avec  emphase  Itre  contraire  k  la  morale  ? 

C'est  pour  le  coup  qu'on  pourrait,  avec  Pascal  et  Montaign^se 
railler  d'une  morale  et  d'une  justice  qui  dependraient  d'one  date 
ou  d'une  riviere  en  deciL  ou  au  deUL — ^Vmte  dana  le  2*  anoo- 
dissement,  erreur  dans  le  10^. 

Certes,  je  ne  suis  point  partisan  du  divorce ;  chaque  fens  qa**J 
en  a  ^  question  dans  nos  assemble  d^b^antea,  j'ai  constazc- 
ment  vote  ou  parl^  contre  les  propositions  qui  avaient  pour  o}^ 
de  le  r^blir  dans  notre  l^slation  (a).  Je  croia  la  lenabtioa 
actuelle  meilleure  que  celle  qui  I'a  pr^cid^G.  M.  Troplon^ 
exprimait  des  sentiments  semblables  devant  la  Cour  de  Nanc?^  • 
puis  il  igoutait,  et  je  r^p^te  ses  paroles  en  m'j  aaaociant  pleise- 
ment: 

"  II  ne  faut  pas  que  notre  aversion  pour  le  divoroe  aoitaveofle ; 
la  loi  ne  pent  pas  Stre  plus  intol^nmte  que  la  religion  dent  d: 
est  le  complement.  II  faut  distinguer  les  peuplea,  faire  la  p«^ 
des  pr^uges  nationaux,  se  garder  de  les  juger  avec  noa  oorancfs. 
et  ne  pas  imiter  ces  philosophes  au^^eux  ^ni,  mesoimni  >i 
moeurs  et  les  id^es  de  tons  les  pays  avec  les  opiniona  ei  lesiuact* 
du  dix-huiti^me  si^cle,  ont  voulu  tout  asservir  au  despotisme  I' 
leur  secte,  et  fl^tri  avec  arrogance  tout  oe  qui  ne  flattait  pas  let.** 
modemes  doctrines." 

Si  on  disait  devant  moi :  II  y  a  au  monde  une  natioa  vj^ 
brave  que  la  nation  Francaise,  je  r^pondraia  hardimeat:  Ce'^ 
n'est  pas  vrai.  Mais  si,  parce  aue,  aprea  avoir  longtemps  adsK 
le  divorce,  notre  l^slation  a  nni  par  le  r^udier,  eUe  eat  en  ctb 
devenue  plus  parfaite,  et,  si  Ton  veut,  plus  morale ;  fl  D*en  iaot 
pas  induire  que  les  autres  pcuples  qui  ont  retena  le  divorce  dar4 
ieurs  usages,  dans  leurs  lois,  dans  leur  religion,  oont  des  pevpis 

(a)  Enl8Metenl8l8,t.iiLdeiawiW«airia,jwU. 
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immoniiz,  et  que  lea  Fran^ais,  paroe  qu'ils  ne  peuvent  plus 
dnrorcer  entre  eux,  ne  puissent  pas,  sans  ofPenser  la  morale, 
epouser  des  femmes  ^trang^res  qui  sont  devenues  libres  conform^ 
ment  auz  lois  de  leur  pays. 

N'abusona  point  de  ce  nom  de  morale  pour  nous  en  attribuer 
orgueilleosement  le  monopole !  Parmi  les  cboses  contraires  aux 
bonnes  mcsurs,  il  faut  distinffuer  ce  qui  blesse  la  morale  de  tous 
les  siecles  et  de  tous  les  peuples,  de  ce  qui  blesse  seulement  les 
moeurs  publiques  de  telle  ou  telle  cite:  Quusdam  naturd turpia 
sunt,  qwBsdam  cimUter  et  quad  more  civitatis,  dit  Cujas  d'apr^s 
Ubien,  tit.  42,  De  verbor,  signif,  occit,  solem.  Cod,  de  Sponsalibus. 
La  loi  naturelle  defend  le  meurtre,  le  vol :  ces  cboses  sont  con- 
tnires  aux  bonnes  moeurs  de  tous  les  pays  :  naturd  turpia  sunt. 
Mais  il  n'en  est  pas  de  mSme  du  divorce ;  il  est  d^fendu  plutot 
par  la  loi  religieuse  et  civile,  more  civitatis,  que  par  la  loi  naturelle. 
A  la  verite,  ce  sont  des  motifs  d'ordre  public  tres-^ev^s  qui 
oDt  ann^  le  rigorisme  de  la  loi  civile  et  religieuse ;  c'est  la  saintet^ 
du  contrat  de  manage,  c'est  I'int^rlt  des  enfantd  et  de  IVpouse ; 
c'est  le  besoin  de  r^primer  une  incon  stance  d^reglee,  et  d'imprimer 
k  ronion  conjugale  ce  respect  qui  s'attacbe  k  tout  ce  qui  est 
immoable.  Mais,  malgre  ces  hautes  considerations,  dont  ou  pent 
regretter  que  tous  les  peuples  n'aient  pas  senti  rimportance  et  la 
gravity  on  ne  pent  pas  dire  que  la  loi  naturelle  et  la  loi  morale 
universeUe  s'opposent  au  divorce. 

Aussi,  le  divorce  a-t-il  6U  admis,  et  il  Test  encore  cbez  beaucoup 
de  nations.  II  ^tait  admis  par  la  loi  que  Moise  avait  donn^  au 
peuple  HAreu,  appel^  par  excellence  le  peuple  de  Dieu.  II  le  fut 
dans  la  Gr^  antique,  il  le  fut  cbez  les  Romains ;  il  est  inscrit 
avec  toutes  ses  conoitions  dans  le  Code  que  publia  Justinien  dans 
le  sixi^e  si^cle  de  I'^re  Cbr^tienne ;  Tintroduction  du  cbristia- 
nisme  motiva  mime,  de  la  part  de  cet  empereur,  I'addition  de 
deux  causes  nouvelles  :  le  vceu  de  cbastetd  et  la  profession  reli- 
gieuse par  I'un  des  deux  ^poux,  autorisaient  I'autre  k  demander 
le  divorce.  II  ^tait  pratiqu^  cbez  les  Francs ;  le  moine  Marculfe 
en  donne  la  formule ;  et,  depuis,  au  plus  fort  de  la  catholicity,  on 
en  a  vu  des  exemples.  Les  rois  mimes  ne  s'en  sont  pas  fait  faute ; 
t^oins,  dans  le  douzi^me  silcle,  le  divorce  de  Louis  le  Jeune 
arec  El^nore  de  Guienne,  qui  y  avait  donn^lieu  par  ses  d^sordres 
commis  {kornbile  dictu .')  pendant  la  croisade.  Au  quinzilme  silcle, 
le  Roi  Louis  XII.  repudia  Jeanne,  fille  de  Louis  XL,  pour  Epouser 
Anne  de  Bretagne  dans  I'^glise  de  Saint-Denis,  en  1499,  du  vivant 
de  Jeanne,  morte  seulement  en  1505.  Enfin,  on  connait  le  divorce 
de  Henri  IV.  et  celui  de  Napol^n. 

L'eglise  Giecque,  longtemps  r^e  par  le  droit  Remain,  n'a  pas 
cesse  d'admettre  le  divorce.  Dans  la  Gr^ce  modeme,  le  nouveau 
Code,  dont  les  premiers  titres  out  4t6  publics  au  nom  du  Roi 
Otbon,  le  22  Octobre  1856,  et  traduits  du  Grec  par  M.  Rhally, 
president  de  la  Cour  de  Cassation  d'Atblnes  (qui  a  conserve  le 
nom  d'Ar^paffe),  admet  le  divorce,  et  porte.  Article  89:  "Le 
jugement  qm  admettra  d^nitivement  le  oivorce  sera  inscrit  dans 
les  registres  de  I'^t  civil." 

En  Rnssie  comme  en  Gr^ce,  et  sous  la  mime  allegation  d'ortho- 
doxie,  Ic  divorce  est  autorise.  C'est  la  loi  civile  elle-mlme  qui 
precise  les  cas  de  divorce  qui  son  1  P,  I'adult^,  cause  reconnue 
par  le  droit  canonique  de  IMglis  cGrecque ;  2°,  la  condamnation  k 
une  peine  emportant  la  privation  des  droits  civils,  &c.  &c. 

En  Pologne,  jusqu'en  1825,  le  divorce  a  4t4  permis,  en  vertu 
des  dispositioDa  da  Code  Napoleon,  que  nous  y  avons  port^.    En 


Appbhdix 

iTO  Pmr  9.  Pitt 

No.  1. 

CoNOLUuom  or 

M.  UB  PROCUEXUa 

OunBAL  Dopur. 


The  Jews,  Oreeki, 
and  Romani  had 
dirorcet.  t 


So  had  the  early 
Chrbtiani  and  the 
Franks. 
Regal  examplet. 


The  Greek  church 
admits  divorce. 


DlTorce  allowed 
in  Russia. 


And  in  Poland 
among  those  of 
the  Greek  church. 


662 


MRS.   BULKLEyS  CASE. 


ArPBNDIX 

TO  Prrr  ».  Pm, 
No.  1. 

CoNCLOSioMt  or 

M.  LR  Fsocuutua 

e»aft4L  Dopw. 

Divorce  allowed 
in  England  and  iti 
dependencies,  in 
Praasla,  in  Pro- 
testant Germany, 
in  Holland,  and  in 
Catholic  Beltfium, 
yet  the  people  of 
thoee  countries  are 
not  immoral. 


1825,  il  a  4t6  intcrdit  dans  le  royaume  de  Pologne,  par  la  loi 
civile  Polonaise,  entre  personnes  de  religion  cathoH^ue ;  niais  il 
est  rest^  permis  entre  ceux  qui  professent  ?a  religion  Grecque 
d'apr^s  le  droit  canon  de  cette  Eglise. 

Enfin  le  divorce  est  admis  en  Angletenre,  et  dans  les  vastes 
possessions  de  cette  grande  puissance ;  il  est  admis  en  Prusse, 
et  dans  tons  les  ^tats  protestants  d'Allemagne ;  il  Test  en  Hol- 
lande,  il  I'est  k  notre  fronti^re,  par  la  catholique  Belgique ! 

S'ensnit-il  done  que  ces  peuples  soient  immoraux  ?  Et  paroe 
que  nous  avons  introduit  dans  nos  lois  une  r^orme  utile  k  nos 
moeurs,  r^sulte-t-il  de  cela  seul  entre  eux  et  nous  une  barri^re 
Gui  nous  emp^he  de  reconnaitre  aussi  le  droit  qu'ils  ont  de  r%ler 
r etat  de  leurs  dtoyens  d'une  autre  mani^re  ?  S'ensuit-il  en  parti- 
culier  que  ceux  d'entre  eux  qui,  apr^s  avoir  ^  mari^s,  ont  cess^ 
de  V^tte,  et  sont  redevenus  libres,  ne  puissent  pas  contracter  des 
alliances  avec  nos  nationaux  } 

Notre  loi  aurait  pu  le  dire,  mais  I'a-t-elle  dit  ?  Non,  messieurs ; 
c'est  en  presence  de  cette  diversity  de  lois  chez  les  difP^nts 
peuples  qui  nous  entourent  et  se  mSlent  incessamment  avec  nous, 
que  nos  legislateurs  se  sont  content^s  d'interdire  le  divorce  aux 
epoux  Fran9ais,  sans,  du  reste  ^blir  de  prohibition  entre  eux  et 
les  Strangers. 

Gertes,  ils  auraient  pu  ^blir  cette  prohibition,  k  I'exemple  des 
Juifs,  auxquels  il  ^tait  d^fendu  d'^pouser  les  filles  des  Amal^cites 
et  des  Phifistins ;  k  Pexemple  des  premieres  lois  de  Rome,  qui 
refiisaient  aux  pl^^iens  le  droit  de  s'allier  avec  les  patriciens,  et 
de  cette  politique  jalouse  qui,  pendant  plusiemrs  si^cles,  d^niait  ou 
n'accordait  qu'avec  paicimonie  le  jus  ccmnubii  aux  Latins  et  aux 
peuples  conquis. 

Nos  legislateurs  auraient  pu  replaoer,  comme  au  moyen  ftge, 
la  disparity  de  culte  au  nne  des  emp^hements  dirimants  du 
manage ;  ils  auraient  pu  sp^cialement  aire  qu'on  ne  reconnaStndt 
pas  en  Fjrance  la  vatidit^  des  divorces  prononc^s  en  pays  Stronger, 
conform^ment  aux  lois  des  pays  qm  admettraient  cette  mani^re 
de  dissoudre  le  mariage.  Mais,  pe  le  r^p^te,  le  l^gislateur  Fran^ais 
n'a  rien  pens6,  rien  os^,  rien  d^cid^  de  pareil. 

Reste  done  le  murmure  vague  d'un  scrupule  aui  n'ose  pas  se 
produire  k  d^couvert,  et  qui  s'enveloppe  comme  aans  un  nu^e, 
en  all^geant  I'ordre  public  et  les  bonnes  moeurs,  conune  s'U  y 
avait  dans  le  titre  du  mariage  un  article  qui,  apr^s  les  causes  de 
nullity  pr^ctB^es  avec  tant  oe  soin,  etlt  uoute :  '*  Et  en  outre,  les 
juges  pourront  annuler  ou  empScher  le  mariage  quand  I'ordre 
public  et  les  bonnes  mceurs  leur  paraitront  I'exiger." 
^  Mais,  dit-on,  dans  le  syst^me  ae  I'arrdt,  jusqu'o^  n'ira-t-on  jmb 
si  Ton  pretend  d'une  mani^re  absolue  qu'un  Stranger  pent  faire 
en  France  tout  ce  dont  il  est  capable  dans  son  pays  ?  Personne 
n'a  jamais  Aev4  cette  pretention.  Tons  les  jurisconsultes,  au  con- 
traire,  accordent  que  les  tribunaux  Fran^ais  ne  peuvent  pas  appli- 
quer  k  un  Stranger  son  statut  personnel,  lorsqu'il  est  de  nature  ^ 
porter  atteinte  aux  lois  prohibitives  ou  aux  lois  d'ordre  public  en 
France.  Mais  on  soutient  precis^ment  qu'il  n'y  a  pas  de  loi  pro- 
hibitive qui  defende  au  Fran^ais  d'^pouser  une  femme  divorcee, 
Ik  oil  il  y  a  eu  divorce  l^galement  prononc^.  Cela  est  acquis  en 
France  pour  les  divorces  ant^rieurs  a  1816 ;  et  si  le  divorce  Fran- 
ous  ne  met  uas  obstacle  au  remariage  de  Tepoux  divorc^  en 
France,  on  se  demande  seulement  pourquoi  il  n*en  serait  pas  de 
mSme  de  I'^poux  divorce  en  pays  Stranger  avec  un  Fran9ais  celi- 
bataire?    "  Quoi !  dit  \m  jurisconsulte  Beige  qui  a  ecrit  sur  cette 


BfBS.  BULKLEY's  case. 


663 


matiere  (a),  un  divorce  juridique  accompli  dans  le  chef  d'une  per- 
sonne  Fran^aise  ne  conertitue  point,  aux  yeux  des  lois  Fran^aises 
elles-m^mes,  un  empechement  k  ce  manage;  et,  le  m^me  fait 
juridiaue,  l^alement  accompli  dans  le  chef  d'une  peraonne  ^tnin- 
ghn,  formerait  un  empechement  au  manage  k  regard  d'une  per- 
sonneFran9ai8e!...Mais  le  simple  bon  sens  r^pugne  k  un  pareil 
raiaonnemcnt." 

On  dit  encore,  et  cette  objection  est  dans  le  texte  mdme  de 
Tarr^:  '*  La  capacity  d'un  ^txunger,  resultant  de  son  statut  per- 
sonnel, ne  saurait  relever  le  Fran9ais  avec  lequel  il  contracte  de 
Tmcapacit^  dont  cdui-ci  est  frapp^  par  les  lois  de  son  pays." 
—Eh  quoi !  toujours  la  m^me  potion  de  principe !  Cela  serait 
vni  si,  en  effet,  les  lois  de  France  pronon^aient  cette  incapacity. 
Dans  ce  cas,  oui ;  personne  ne  pourrait  relever  le  Fran9ais  de  cette 
impuissance.  Que  d^fendent  done  les  lois  Francaises  aux  citoyens 
Fran9ais?  EUes  leur  d^fendent  de  divorcer.  Mais  Ik  oil  se  trouve 
un  (^orce  fait,  la  personne  ^nt  devenue  libre,  le  manage  est 
permis ;  le  Fran9ais  n'a  besoin  d'etre  relevd  d'aucune  incapacity, 
poisqu'il  ne  se  trouTe  en  t&ce  d'aucun  obstacle  l^gal. 

On  insiste  encore  et  I'on  dit :  Cela  est  vrai  pour  les  divorces 
prononc^  en  France  avant  la  loi  du  8  Mai  1816;  maiscelane 
pent  pas  s'appliquer  aux  divorces  prononc^s  k  I'^tainger  post^ 
rieurement  k  cette  date." 

Id  nous  c^derons  la  parole  k  M.  Merlin,  c'est  lui  -mSme  quiva 
r^ndre  k  cette  objection. 

''Sans  doute,  en  abolissant  le  divorce,  le  8  Mai  1816,  le  l^gis- 
lateor  Fran^ais  a  virtuellement  d^clar^  qu'il  ne  reconna!trait  plus 
ponr  divorces  que  les  ^poux  qui  avaient  pr^denunent  fait  dis- 
sondie  leur  manage  par  cette  voie,  mais  il  n'a  dispose  et  n'a  pu 
disposer  ainsi  que  pour  les  ^poux  r^gisjpar  les  lois  Fran^ais&s ;  il 
n'a  dispose  ni  pu  disposer  ainsi  pour  les  ^poux  r^gis  par  les  lois 
^tnng^res,  et  la  raison  en  est  simple ;  c'est  qu'il  n^  aboli  et  n'a 
pu  abolir  le  divorce  oue  pour  les  epoux  Fran^ais,  c'est  qu'il  ne  I'a 
pas  aboli  et  n'a  pu  rabolir  pour  les  ^poux  ^tran^ers.  Quelle  dif- 
ference y  a-t-il  done  entre  les  ^poux  grangers  qui  ont  6t6  divorces 
dans  leur  pays  depuis  la  loi  du  8  Mai  1816  et  les  ^poux  Fran9ai8 
qui  ont  6t6  divorces  en  France  avant  cette  loi  ?  Aucune.  Ceux- 
la  ont  et^,  ni  plus  ni  moins  que  ceux-ci,  divorces  hors  de  I'empire 
de  la  loi  du  8  Mai  1816.  La  loi  du  8  Mai  1816  n'a  done  pas  plus 
neutralist  les  effets  du  divorce  des  premiers  qu'elle  n'a  neutralist 
les  effets  du  divorce  des  seconds.  En  deux  mots,  le  manage  des 
uns  est  dissous  ni  plus  ni  moins  que  le  manage  des  auties.  II 
n'est  done  pas  possible  d'appliquer  aux  uns  plus  qu'aux  autres 
la  disposition  de  1' Article  i47  du  Code  Civil,  par  laquelle  il  est 
dit :  "  Qu'on  ne  pent  contracter  un  second  manage  avant  la  disso- 
lution du  premier." 

Cette  autorit^  n'est  pas  la  seule  que  I'on  pourrait  invoquer. 
M.  le  rapporteur  convient  que  "presque  tons  les  auteurs  sont 
ODpos^s  k  la  doctrine  de  I'arret  attaque.  II  rappelle  m^me  qu'en 
1824  cette  opinion  fiit  soutenue  dans  une  consultation  k  laquelle 
j'ai  donn^  ma  signature.  C'etdt  dans  I'affaire  dela  Dame  BTvan,(6) 
et  j'ajouterai,  puisqu'on  en  a  parl^,  que  cette  dame  fut  defendue 
par  un  jeune  avocat  (M.  Ferej  lui-m^me)  qui,  d^s  ses  premiers 
debuts,  fit  preuve  de  cette  solidity  de  jugement  qui  I'a  constam- 
ment  distinmi^  dans  le  cours  de  son  honorable  carri^re.  M.  Merlin 
cite  ce  plai£)yer  dans  sa  dissertation,  il  en  reproduit  les  principaux 

(a)  H.  LabUner,  avocat  4  U  Cour  d'Appel  de  Brozelles. 
\b)  See  itsfird  as  to  the  case  of  Mrs.  Bryan. 
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moyens.  Apr^s  une  luminease  diBCussion  ear  le  cuuXhe  dn 
statut  personnel,  le  jeune  avocat  en  tirait  oette  conclosion :  "  On 
ne  peut  done  ktce  gouvern^,  sous  le  rapport  du  manage,  que  par 
la  loi  du  pays  auquel  on  appartient. — Or,  disait-il,  il  r^solte  des 
pieces  que  quand,  en  Angletene,  un  mariage  a  4t6  dissous  par  un 
Acte  du  Parlement,  les  ^poux  dont  le  manage  a  4ti  ainsi  annuls 
sont  tons  les  deux  libres  ae  contracter  de  suite  un  second  muuge 
avec  qui  bon  leur  semble,  sans  mime  qu'il  soit  n^cessaire  que 
la  permission  de  se  remarier  soit  formellement  introduite  di&s 
Tacte  de  divorce."  Ainsi,  reprenait  I'avocat,  "  Le  manage  de  1& 
Dame  Bryan  a  6t6  v^ricablement  dissous ;  et  il  eat  impossible  de 
ne  pas  reconnaitre  que  cette  dame  est  devenue  libre  et  capable  de 
contracter  l^timement  un  second  manage.  Cette  capacite  ne 
lui  est  pas  acquise  seulement  en  Irlande,  mais  partout  oh  elle 
voudra  r^sider,  parce  que  cette  capacity  r^sulte  du  statut  perBonnel, 
qui  r^gle  le  sort  des  personnes  d'une  mani^re  g^n^rale  et  absoloe." 
— L'avocat  consultant  et  I'avocat  plaidant  ne  parent  triompher 
alors ;  mais  les  principes  qu'ils  ont  ddfendus  sunrivent,  et  ce  sont 
eux  que  j'invoque  encore  aujourd'bui. 

Je  regrette  en  verity  d'etre  aussi  long  dans  une  question  qui, 
en  soi,  parait  si  simple ;  mais  comme  le  disait  Target  dans  son 
c^^bre  m^moire  pour  la  Dame  d'Anglure :  *'  On  peut  bien  abr^ 
lorsqu'on  a  des  raisons  k  combattre ;  mais  on  ne  salt  gu^  oil 
il  est  pemus  de  finir  quand  on  n'a  contre  soi  que  Tilluaion  des 
prdjug^s." 

On  pr^voit  mille  scandales ! 

"  Qui  peut  dire  que  bient6t  on  ne  tentera  pas  de  £ure  admettie 
la  polygamic?  Cela  est  impossible ! "  vous  a  dit  M.  le  rapporteur. 

Je  r^onds :  oui,  cela  est  impossible.  Si  un  Tuzc,  ayant  dqi 
plusieurs  femmes  dans  son  barem,  venait  en  ce  pays-d  poor  j 
^pouser  une  Fran9aise,  on  lui  r^pondrait,  par  I'Artide  14/,  qn'il 
est  engag^  dans  les  liens  de  manages  ezistants.  On  ijoatoait 
que  si,  en  France,  la  polygamic  n'est  plus  un  cas  pend^e,  c'eit 
n^nmoins  un  cas  puni  des  travaux  forc^  par  rArticle;340  da 
Code  P^nal,  qui  range  ce  t&it  au  rang  des  crimes.  Ici  le  polygame 
n'aurait  point  ^  relever  le  Fran^ais  de  son  incapacity :  ils  seraient 
arrltes  tons  les  deux  directement  par  la  loi  praale  qui  prohibe  la 
bigamie  aux  Strangers  comme  aux  nationaux. 

Quant  k  Tassimilation  du  divorce  avec  la  polygamic,  paroe  que, 
dit-on,  le  divorc^  peut  ^pouser  successivement  plusieurs  fienunes* 
c'est  une  m^tapbore  inaomissible.  Ce  qui  constitue  la  polygimie, 
oe  qui  cboque  en  elle,  c'est  la  pronuscuit^  et  la  simultaneity'. 
Mais  il  n'v  a  rien  de  semblable  dans  la  seoonde  union  fonnte 
apr^s  que  la  premiere  a  4t4  l^galement  dissoute,  et  que  les  pre* 
miers  epoux  sont  devenus  aussi  compMtement  Strangers,  aussi 
morts  Pun  II  Tautre,  que  s'ils  n'avaient  jamais  ^  manes  ea- 
semble ! 

Veut-on  savoir  ce  qui  serait  v^ritablement  un  wcandale  et  na 
d^sordre  publics  ?     Le  voici : 

Nos  lois  autorisent  et  nos  mceurs  Hb^rales  invitent  les  ^tm- 
gers  a  venir  en  France,  k  y  acbeter,  k  y  poss^er  des  immeoUes, 
I  y  fonder  des  dtablissements  de  commerce  et  d'indostrie.  Le 
droit  des  gens,  tel  qu'il  existe,  et  tant  (ju'il  n'y  aura  pas  H6  haute* 
ment  d^rog^,  leur  garantit  la  protection  attach^  k  leor  natio- 
nality, k  leur  dtat  et  k  I'exercice  des  droits  qui  en  r&ulteiit  Eh 
bien!  qu'arriverait-il?  Par  exemple,  un  rran^aia,  habitNit  en 
Angleterre,  se  marie  avec  une  Anguuse  divoro^  Po8t6iearen>e&t 
a  leur  manage,  ils  viennent  en  Fnnoe,  ils  y  wt  fdaaean  eoftnta^ 
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ils  7  achMent  des  iimnenbles.  Le  maii  d^de.  II  s'agit  de  par- 
tager  la  succession.  Si  la  doctrine  des  arrets  de  Paris  est  vraie,  si 
\t  mamge  contract^  par  le  Fran^ais  est  nul  parce  qu'il  ne  pou- 
rait pas epouser  une  femme  divorcee;  on  demaudera  k  celle-ci, 
quand  elle  plaidera  devant  nos  tribunaux,  I'autorisation  de  son 
premier  mari»  qui,  ne  la  poavant  plus  consid^rer  comme  sa 
femme,  ne  la  lui  donnera  certainement  pas.  Ce  sera  la  r^duire  ik 
rimpossible,  autant  qu'k  Pabsurde. 

Ce  n'est  pas  tout.  Partant  de  ce  point  que  le  Fraufais  en 
epousant  une  femme  divorc^  a  commis  un  acte  de  bigamie,  les 
colkt^aux  Fran9ai8  soutiendront  que  les  enfants  n^s  de  cette 
union  illicite  sont  des  enfants  adult^rins,  qui,  k  ce  titre,  n'ont 
droit  qu*k  des  aliments  et  sont  incapables  de  succeder !  £t  tout 
cela,  au  nom  de  la  morale  FrauQaise  et  de  Tordre  public ! 

Ce  n'est  pas  tout  encore :  voici  une  autre  esp^ce  que  j'em- 
prante  a  Touvrage  d'un  jurisconsulte  Beige,  intituM ;  "  Concor- 
dance entre  le  Code  Civil  de  Pologne  et  le  Code  Civil  Franpais 
relatirement  k  VittX  des  personnes,"  in-8®  (|ui  a  pani  a  Bruxelles 
et  k  Paris  en  1846.  Cet  auteur,  apr^s  avoir  savamment  discut^ 
la  doctrine  des  arrets  de  Paris^  s'exprime  en  ces  termes,  k  la  page 
212: 

*'  Voici  le  cas  qui  pent  se  presenter :  un  Fran^ ais  habitant  la 
Belgique  depuis  piusieurs  ann^s  se  marie  dans  ce  pays  avec  uno 
femme  Beige  qui  a  4ti  ant^rieurement  divorcee  conform^ment 
aux  lois  en  vigueur  en  Belgique.  Post^rieurement  k  leur  mariage, 
les  ^poux  transferent  leur  domicile  en  France,  et  Ik  le  mari 
trouve  sa  femme  en  fla^prant  d^it  d'adultere;  il  porte  plainte 
contre  elle;  mais  celle-ci,  d^urant  pouvoir  continuer  ses  liaisons 
adulteres  sana  entraves,  r^pond  k  la  justice  Franf  aise  en  ces 
tenncs...." 

Id  Tavocat  Beige  met  dans  la  bouche  de  la  femme  une  allocu- 
tioQ  que  j'abrege,  pour  ^tablir  que  son  second  mariage  ^tant  nul, 
sinon  d'apr^  U  loi  Fraufaise,  au  moins  d'a{)r^s  la  jurisprudence, 
son  second  mari  est  sans  ^ualit^  pour  se  plaindre  ae  sa  conduite. 
"Ainsi  cette  dame  serait  impun^ment  adult^re!  Et  violk,  s'^crie 
le  jurisconsulte,  le  bel  ordre  moral  qui  r^ulterait  du  syst^me  de 
ces  arrets!" 

A  cette  hypotb^se  du  jurisconsulte  Beige,  il  ne  manquendt 
plus  que  d'ajouter  celle-ci:  Si  le  mari  Franpais  ne  pent  pas  se 
plainm  de  I'adult^re  de  sa  femme  parce  que  son  mariage  aveo 
cette  femme  divorcee  est  nul,  c'est  apparemment  le  mari  oivorc^ 
de  celle-ci  qui  pourra  se  plaindre,  puisque,  dans  cette  hypo- 
these  mystique,  le  divorce,  quoique  l^al,  a  4t4  impuissant  pour 
rompre  le  premier  mariage !  C'est  ainsi  que  par  le  ridicule  on  irait 
jusqu'a  Pabsurde ! 

II  fiiut  revenir  au  vrai. 

Les  tribunaux  Fran^ais  ne  sont  ni  une  officiality,  ni  un  synode.  Th«  tribunaif  of 
lis  doivent  ju^er  par  le  droit  civil  et  non  autrement.    En  mati^re  ^S^mocwUnn 
dlncapacit^,  lis  ne  peuvent  rien  supplier;  ils  doivent  se  tenir  tothetextof  ti»a 
strictement  au  texte  de  la  loi.    En  presence  de  notre  legislation  ^^* 
et  dans  cette  grave  mati^re  du  mariage,  ils  doivent  juger  comme 
Pa  fait  la  Cour  de  Cassation,  cbambre  civile,  par  son  arr6t  du 
21  Juin  1858,  par  application  de  la  loi  du  31  Mai  1854,  aboli- 
tive  de  la  mort  civile,  en  disant,  apr^s  avoir  rappel^  le  fait :  '^  At- 
tendu  que  de  tout  oe  qui  pr^de,  il  r^sulte  que  la  femme  Soulat, 
defenderesse,  a  cess^,  aux  yeux  de  la  loi  civile,  d'etre  engag^e 
dans  les  liens  du  mariage  aui  Pavait  unie  k  Briois,  avant  la  mort 
civile  de  odui-ci ;  que  Shn  tors,  on  ne  peut  opposer  k  cette  femme 
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la  prolubition  de  droit  dvil  port^  par  I'Ait.  147  dn  Code  Ntpo- 
l^n^  qui  defend  de  oontracter  un  second  manage  avant  k  dino- 
lution  du  premier;  d'oti  il  suit  qu'elle  est  Hbre,  vprks  comme 
avant  la  loi  du  31  Mai  1854,  de  oontracter  un  nouveau  manage, 
sans  autres  obstacles  que  oeux  que  peut  lui  opposer  sa  con- 
science..." 

Quant  k  oeUe  du  juge,  elle  est  satis&ite  quand  il  a  prononce 
conform^ment  k  la  loi. 

II  est  temps  de  dore  cette  discussion,  et  nous  terminefons  par 
cette  conclusion :  En  mati^  de  maria^^e,  le  Code  Civil  n'a  nen 
voulu  laisser  k  I'arbitraire  de  I'homme ;  il  a  d^ni  a%''ec  soin  tous 
les  cas  d'emp^chement,  d'incapacitd,  de  nullite  absolue  on  rela- 
tive.   Deux  v^rit^s  suma^ent,  k  I'abri  de  toute  controvene: 

P  Aucun  Franf  ais  mari^  ne  peut  divorcer ; 

2^  Mais  tout  Fran^ais  non  engag^  dans  les  liens  du  maiiafj^, 
pent  se  marier  en  France  ou  k  Tetrang^er  avec  toute  femme  ^- 
lement  libre,  soit  qu'elle  n'ait  4i4  jamais  mari^,  soit  que  I'ajant 
6t4,  elle  ait  cess^  de  I'^tre  par  un  divorce  l^galement  prononce, 
soit  en  France,  k  P^poque  oh  cela  se  pouvait,  soit  dans  les  pajs 
otk  la  legislation  qui  r^gle  I'^t  de  leurs  nationauz  n'a  pas  cess^ 
de  le  permettre. 

En  jugeant  autrement,  en  cr^int  un  emp^ehement  dirimant 
qui  n'est  ^tabli  par  aucune  loi,  la  Cour  de  Pans  a  faussement  a^ 
pliqu^  la  loi  du  8  Mai  1816  et  I'Art.  147  du  Code  Civil,  et  comims 
un  ezc^s  de  pouvoir. 

Nous  estimons,  en  consequence,  qu'il  j  a  lieu  d'admettre  le 
pourvoi. 

Conformement  k  oes  conclusions,  la  Chambre  des  Bequto  a 
admis  le  pourvoi  (a). 


Statament  of  the 


Keport  to  the  Cour  de  Cassation  on  Mbs. 
Bulkley's  Case 

By  M.  le  Conseiller  Sevin. 
February  1860. 

Rapport  de  Monsieur  le  Conseiller  S^vin  dans  I'affaire  de  la 
Dame  Marie  Anne  Bulkley,  pr^sentant  la  question  de  savoir  si  la 
femme  ^trang^,  marine  en  pays  Stranger,  et  dont  le  manage  a 
6t6  dissous  par  le  divorce,  confonnement  k  la  loi  du  pajsoil 
il  avait  4t6  contract^,  peut  Itre  admise  k  oontracter  avec  no 
Fran9ais,  un  nouveau  mariage  en  France  oil  cela  ne  pent  pins 
dtre  permis  entre  Fran^ais  par  suite  de  la  loi  du  8  Mai  1816  qui  a 
aboli  le  divorce  ? 

La  dame  Marie  Anne  Bulkley,  n^e  k  Antigoa,  auz  AntiUei 
Anglaises,  avut  ^pous^  le  19  Ao{kt  1831,  k  La  Haye,  un  Hollandais 
du  nom  d' Anthony  Bouvens.  Le  18  Mai  1858,  le  divorce  a  hi 
prononce  entre  les  ^pouz  par  jugement  du  tribunal  de  La  Haye, 
transcrit  en  marge  de  Facte  de  mariage  sur  les  registres  de  TEtat 
Civil  Hollandais. 

(a)  Tluilisto8aj,theCaiamb6rofSeqi]Mtshas**admittod«hea|iML''  tte 
Chamber  of  Requests  has  a  juriedSotion  analogous  to  that  of  agnna  Juiy.  m 
admitting  nn  appeal  the  Chamber  of  Requests  decides  tiiat  there  is  aa  signsae 
question,  and  thereupon  the  application  for  csasation  goes  to  the  CiTilChasibCT: 
in  other  words,  is  put  in  a  train  of  formal  enuniuation  and  jndgnent  taeftce  tae 
tribunal  of  last  resort,  namely,  the  Cour  dA  OassatiGn. 


MRa  bttlklet's  case. 


66T 


En  Man  1859,  la  dame  Bulkley  qui  habitait  it  Paris,  rne  des 
Saints  P^res,  No.  8,  se  pr^senta,  pour  oontracter,  ayec  un  Fran^ais, 
nn  nouveau  manage  en  France,  devant  le  miure  du  Dixi^me 
Airondissement,  qui  refusa  de  passer  outre  k  la  c^^ration  de  ce 
manage.  La  dame  Bulklejr  fit  citer  le  maire  devant  le  Tribunal 
de  la  Seine  pour  Vj  fure  contraindre.  Le  Tribunal  rejeta  sa 
demande.  EUe  interjeta  appel  de  ce  jugement  devant  la  Cour 
Imp^riale  de  Paris.  Elle  fut  d^bout^  de  son  appel  par  arrftt  du 
4  Joillet  1859.  Enfin,  elle  fbrma  un  pourvoi  en  Cassation  contre 
cet  airSt.  La  Cluunbre  des  Requites  a  acoueilli  ce  pourvoi  et  a 
autoria^  la  demanderesse  k  en  d^velopper  les  moyens  devant  la 
Chambre  Civile  de  la  Cour. 

La  dame  B  .  .  .  invooue  un  moyen  imique  tir^  de  la  violation 
des  Art.  3  et  147  du  Code  Napoleon,  et  de  la  fiausse  application 
des  Art.  6  et  147  du  m^me  Code  et  de  la  loi  du  8  Mai  1816. 

En  presence  du  m^moire  en  d^nse,  qui  se  borne,  au  nom  du 
main  du  Dixi^me  Arrondissement  de  Paris,  k  s'en  rapporter 
purement  et  simplement  k  justice,  notre  rapport  ne  serait  pas 
complet  si  nous  nous  bomions  k  analyser  les  arguments  de  la 
demanderesse  en  Cassation.  Nous  croyons  devoir  mettre  sur  les 
jeoz  de  la  Cour,  avec  des  d^veloppements  semblables,  les  deux 
syst^es  entre  lesquek  elle  devra  se  prononcer.  Nous  oonunen^ons 
par  exposer  celui  adopts  par  I'anrdt  dont  nous  venous  de  donner 
lecture. 

Ce  n*est  pas  pour  la  premiere  fois  que  la  Cour  de  Paris  manifesto 
son  opinion  sur  la  question  grave  que  soul^ve  I'affiiire  actuelle. 
D^k,  en  1824,  le  Tribunal  de  Premise  Instance  de  la  Seine  ayant 
repouss^  une  demande  semblable  k  oette  aujourd'hui  form6e  par 
la  dame  B  .  .  .,  son  jugement  fut  confirm^  par  arr^t  du  30  Aotlt 
1824  (s.  2,203).  Plus  tard,  le  Tribunal  de  la  Seine  avant  chang^ 
sa  jurisprudence,  et  autoris^  le  mariage,  en  France,  d  un  Isra^te 
divorc^  en  Pologne,  la  Cour  Royale,  pr^d^  alors,  comme  en 
1824,  par  M.  S^iier,  maintint  sa  doctrine  ant^eure,  et  d^larer 
impossible  en  France  la  c^^bration  du  mariage  alors  projet^. 
Voici  sur  quelles  graves  consid^tions  de  droit  et  de  morale  on  se 
fondait  pour  voir,  dans  la  loi  Frangaise,  im  emp^hement  dirimant 
au  mariage  de  T^tranger  divorc^  selon  les  lois  de  son  pays. 

Sans  doute,  disait-on,  il  faut  reconnattre  la  diirtinction  des 
statuts  personnels  et  les  statuts  r^els;  par  suite,  les  ^poux 
mari^  en  pays  ^transer  suivant  les  formes  et  usages  deleurs  pays, 
jouissent  en  France  de  IVtat  d'^poux,  et  leurs  enfants,  de  I'^tat 
d'enfiemts  legitimes.  Mais  le  divorce  n'est  pas,  conmie  le  mariage, 
admis  par  toutes  les  nations ;  mtee  parmi  oelles  qui  I'ont  autoris^, 
aes  effets  varient  suivant  les  diverses  legislations,  les  unes  d^la- 
rant  indistinctement  les  deux  ^poux  capables  de  contracter  un 
nouveau  mariage ;  les  autres,  au  contraire,  donnant  cette  faculty 
k  I'epoux  innocent,  et  la  r^sant  k  I'^poux  coupable.  £n  France, 
la  loi  civile  dispose  qu'on  ne  pent  oontracter  un  nouveau  mariage 
avant  la  dissolution  du  premier,  et  ne  reconnait  plus  le  divorce 
comme  un  motif  de  dissolution  du  mariage.  D^s  lors,  ime 
personne  engag^e  dans  les  liens  d'un  premier  mariage,  m^me 
contracts  en  pays  Stranger,  ne  pent,  k  la  faveur  d'une  divorce  que 
la  loi  Fran9iuse  ne  reconnait  pas  et  dont  les  tribunaux  Fran9ais  ne 
sanraient  appr^cier  les  effets,  contracter  un  second  mariage  en 
France. 

Admettons,  dit-on  encore,  que  le  statut  personnel  de  I'^tranger 
le  snive  en  France  et  continue  de  le  r^gir  quand  k  sa  personne ;  ce 
principe  est  constant,  mais  seulement  lorsqu'il  s'agit  d'appr^ier 
la  capacity  de  I'^tranger  insol^ment,  sans  relation  avec  la  capacity 
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Amamui  ,  d'an  Fran^ftis.  Ainsi  ce  statut  siiivn  I'^tnnger  oiiftnt  k  I'lge 
^  **^ ."i,***"*'  ^^^o^ssaire  pour  le  manage,  si  la  puberty  fix^  par  La  loi  de  bod 
pays  n'est  pas  la  mime  que  celle  de  la  loi  Fran^aise.  Si  done  il 
s'af^it  de  deux  dtrangers  soumia  au  mime  statute  c'est  ce  statute 
et  non  la  loi  FrauQaise  qui  devra  etre  appliqu^.  Mais  lonqu'au 
lieu  de  deux  Strangers,  c'est  entre  un  Stranger  et  un  Fraii9ais  que 
le  contrat  doit  se  former,  la  qualite  du  Fran^ais  ne  saurait  itn 
relev^e  par  le  statut  personnel  de  T^tranger,  qui  lui  seul  peat 
invoquer.  D'un  autre  c6t^,  le  manage  n'est  pas  une  convention 
privee,  c'est  une  institution  d'ordra  public,  et  lea  loia  qui  en 
r^glent  les  conditions,  sont  obligatiyes  pour  tons  en  France.  Le 
statut  personnel  de  T^tranger  ne  pent  done  pr^valoir  en  oette 
matiere,  en  tout  qu'il  est  contraire  aux  emplchements  dinmants 
contenus  dans  les  lois  Fran^aises.  La  loi  abolitive  du  diyoroe  doit 
Itre  maintenue  k  I'^ard  de  tons ;  et  de  mime  que  deux  ^trangen 
ne  pourvaient  reamer  en  France,  devant  noa  tribunaux,  la  pro- 
clamation du  divorce,  bien  que  le  divorce  Mt  autoria^  par  la  loi 
de  leur  pays,  de  mime  I'etranger  ne  saurait  etre  admis  k  invoquer 
ce  mode  de  dissolution,  proscrit  par  la  loi  Fran^aise,  pour  con- 
tracter  en  France  un  second  manage. 

A  ces  raisons,  puisnes  dans  la  jurisprudence  de  la  Cour  de  Paris, 
M.  Mailber  de  Cnasses,  qui  adopte  cette  jurisprudence,  sans  en 
approuver  tous  les  motifs,  ajoute  les  consia^rationa  auivantea,  qui 
lui  paraissent  d^cisives : 

"  Le  divorce  n'est  pas  seulement  une  atteinte  grave  port^  an 
manage,  il  est  encore  une  modification  plus  ou  moins  profonde  de 
I'^tat  des  personnes  dans  tous  les  pays  civilisi^.  Mais  chex  nous, 
il  int^resse  au  plus  haut  degr^  les  moeurs,  I'ordre  public,  le  boo- 
beur,  la  dignity  des  families ;  il  tient  mime  par  le  hen  reUffiettx  k 
notre  droit  public,  car,  dans  le  silence  de  la  loi  civile,  I'in&solu- 
bilit^  du  lien  conjugal  resterait  encore  en  vigueur  chez  nous, 
comme  I'une  des  maximes  fondamentales  du  Royaume.  Cette 
derni^re  consideration  doit  Itre  la  mime  pour  tons  les  pays  eha 
lequels  vivent  encore  les  dogmes  du  catholiciame,  le  reapect  pour 
les  regies  de  la  foi  et  de  Tantique  discipline,  Tattachement  k  la 
purity  des  mceurs.  C'eat  dans  cet  esprit  g^ndral,  et  d*apxds  oes 
considerations,  que  doit  Itre  resolue  la  question  auivante  (c'eat  la 
ndtre)  ....  Le  juge  Fran9ai8  reconnait  dana  I'etranger  sa 
qualite  de  national  de  tel  nays,  ^poux  divorce,  c'e8t-k-£re  la 
nationality  mime  de  cet  etranger,  modifi^e  par  oeUe  d'epoux 
divorce,  comme  elle  pourrait  I'etre  par  I'etat  de  mort  civilement, 
de  faiUite,  d'interdiction,  au  tout  autre ;  et  a'il  est  appeie  i  atatuer 
aur  cette  nationalite  ainsi  modifiee,  il  aura  reoours  k  la  loi  de 
retranger,  qui  definit  et  sa  nationalite,  et  la  modification  qu'elle  a 
subie,  pour  en  faire  I'application ;  mais  il  refusera  k  oette  nation- 
alite ainsi  reconnue  et  constante  en  France,  les  effeta  ou  les  oonae- 
quences,  mime  formellement  consacrees  par  la  loi  etrang^re,  oui 
peuvent  bleaser  la  legialation,  lea  mceurs,  I'opinion,  I'ordlre  puluic 
Fran^sus,  ou  les  droits  des  tiers:  car,  magistrat  Fran^aia,  son 
premier  devoir  est  de  faire  respecter  et  d'appliqner  lea  loia  de  son 
pays,  lorsqu'on  se  prevaut  devant  lui  d'une  l^alation  etrangere 
pour  accomplir  un  fait  qu'elle  reprouve.  II  rdfusera  done,  duiB 
I'esplce,  de  consacrer  la  disposition  de  la  loi  etrangere,  qui  auto- 
rise  repoux  divorcl  k  se  remarier,  conmie  contraire  it  la  loi  Fian- 
9aise."— Trwte  des  Statuts,  p.  262. 

Ainsi  done,  conclut-on,  la  jurisprudence  de  la  Cour  de  Paris, 
Bans  porter  atteinte  k  la  distinction  des  statuts  personnel  et  r^di, 
donne  satisfiMStion  aux  sentimens  de  morale  pubUque  et  reli- 
gieoae  qui  ont  dicte  la  loi  du  8  Mai  1816,  loi  d'ordzepuUic  aa 
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premier  chef,  une  de  ces  lois  de  police,  k  prendre  le  mot  dans  son 
acception  la  plus  ^ev^e,  qui,  auz  termes  de  1' Art.  3  du  Code  Napo- 
leon, obligent  tous  les  habitants  de  la  France,  sans  distinction 
d'etranf^ers  et  de  nationaux ;  elle  empSche  des  scandales,  des 
immoralit^s ;  elle  defend  les  moeurs  et  protege  la  famille ;  elle 
doit  done  dtre  adoptee  et  cousacr^e  par  la  Cour  de  Cassation. 

Nous  passons  k  I'expos^  du  systeme  oppos^. 

II-  ne  faut  pas,  dit-on  dans  ce  systeme,  qu'une  nation,  qu'une 
legislation,  quelque  avanc^es,  quclque  parfaites  qu'elles  se  pr^ten- 
dent,  entreprennent  de  ranger  i  leur  imitation  le  reste  du  monde. 
Fersonne  n'a  le  droit  de  dire :  "Lepis  ad  exemplar  totus  compona- 
tur  orhis,'*  De  tous  temps,  au  contraire,  cnaqne  souverainete 
a  reconnu  I'ind^pendance  des  autres  souverainete :  ''Chacun 
cbez  soi,  chacun  son  droit."  Les  limites  territoriales  d'une  nation 
Bont  les  limites  naturelles  donnas  k  Tautorit^  de  ses  lois ;  elle 
ne  pourra  les  faire  respecter  k  I'dtranger  que  si  elle  respecte  elle 
m^me  les  lois  ^trang^res. 

Ce  principe,  de  toute  justice,  de  toute  Evidence,  recoit  une  con- 
firmation, plut6t  qu'une  exception,  de  la  distinction  fondamentale 
etablies  entre  les  lois  personnelles  et  les  lois  r^elles.  Si  les  pre- 
mieres ont  force  et  vigueur  hors  du  territoire  oh  elles  ont  ^te 
edicts,  c'est  que,  constituent  I'^t  des  personnes,  elles  s'at- 
tachent  k  ces  personnes,  les  suivent  en  tous  lieux,  comme  une 
Emanation  toujours  present  du  pouvoir  souverain  qui  a  confM  k  la 
personne  de  son  sujet  telle  capacity,  telle  incapacity,  tel  ^at 
indel^ile,  et  que  doivent  respecter,  en  quelque  lieu  que  ce  soit, 
tons  ceux  qui  ne  peuvent  toucher  k  la  souverainete  d'origine  qui 
a  agi  dans  la  limits  de  ses  pouvoirs. 

Dela  ces  expressions  si  ^nergiques  de  nos  anciens  auteurs, 
posant  la  regie  fondamentale  du  statut  personnel :  "Et  heec plane 
discrimen  ostendunt,  dit  d'Argentr^,  quoa  personalia  nullo  terrUorio 

finiantur  realia  territoriis  omnibus Personale  denique  illud  cen- 

setidum  est  quod  persona  legem  ponit veluti  atatis,  interdict 

tUmis,  legitinuaioniSf  excommunicationis,  infamationis '' 

Ecoutons  aussi  Boulnois :  "Statutum  valiturum  extra  territorium 
est  conditio  stattUorium  personalium ;  et  ce  principe  est  vrai  par 
rapport  aux  quality  personelles  et  d'etat  que  la  loi  du  domicile 
(d'origine)  imprime  dans  I'homme,  qui  par  cette  raison  est  aflPect^ 
de  ces  qualites,  et  qu'il  porte  partout,  I'homme  ^tant  le  mSme 
partout  quant  k  ses  qualites  personnelles  et  d'etat,  et  les  lois  d'une 
autre  domination  ne  pouvant  agir  sur  une  personne  qui  ne  leur 
est  pas  soumise.  II  est  encore  vrai  par  rapport  aux  actes  person- 
nels, parce  que  ces  actes  ^tant  attaches  k  la  personne,  leur  validity 
depend  entierement  des  qualites  et  capacit^s  personnelles  de  celui 
qui  les  passe  .  .  .  ."  C*est  ce  cjue  le  m^me  auteur  qualifie  en 
citant  un  jurisconsulte  plus  ancien,  Vandermeulin  :  "  Subjectus 
emm,  extra  territorium  subjectionem  quamdam  radicalem  sen  habi' 
tualem  retinet,  quam  qualitatem  ut  ossibus  ipsius  inharentem  ubique 
secumfert.'* 

*'  Tous  nos  jurisconsultes  Fran^ais  ont  pris  ces  regies  pour  base 
de  leurs  Merits  les  plus  autoris^s.  Loysel,  Ricard,  Lebrun,  Du- 
plessis,  en  font  I'application  aux  mati^res  qu'ils  traitent;  les  Par- 
lements  les  maintiennent  avec  une  jalouse  vigilance.  Bourgon  les 
resume  en  quelques  lignes  comme  I'expression  incontest^e  de  la 
doctrine  et  ae  la  jurisprudence  de  son  temps." 

"Le  statut  personnel  ....  suit  la  personne  dans  tel  lieu 
qn'elle  soit.  C' est  I'effet  naturel  du  statut  personnel  qui  milite 
abstraction  faite  de  la  residence  de  la  personne,  et  qui  la  suit 
partout ;  c'est  sa  loi .  .  .     CehU  qui  par  la  hide  son  domicile  est 
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ia^'bc^lit'i    ^^'  ^^  capacity.    De  m^me,  lonqu'il  a  capacity  par  la  loi  de  atn 

*  Casi.  domicile,  cette  capacity  le  suit  paitout,  mane  dans  I'^tendue  d'une 

coutume  qui  la  lui  d6uerait.— (Droit  Common  de  la  France,  1. 1, 

paffelll> 

Le  Code  Napol^n  a-t-il  d^rog^  k  ces  piindpes  ?  II  les  a 
confirm^,  au  contraire,  de  la  mani&  la  plus  formdle.  L'Art.  3 
du  Code  pose  la  distinction  des  lois  rdelleset  des  lois  personneUes; 
les  premieres  sont  seules  applicables  k  I'^tranger  poes^dant  dei 
immeubles  en  France ;  les  secondes,  oelles  concemant  I'^tat  et  la 
capacity  des  personnes,  r^ssent  les  Frangais  m^me  r^idant  en 
pa^s  Stranger,  oe  qui  veut  dire,  sans  doute  par  application  du 
pnncipe  de  r^dprocit^  qui  fisiit  la  base  de  notre  Coae,  quant  aax 
relations  internationales  Art.  11  et  autres,  que  les  lois  concemant 
r^tat  et  la  (»padt^  des  personnes  r^rissent  les  Strangers,  mime 
r^sidant  en  France ;  et  si  le  l^gislateur  ne  I'a  pas  dit  en  tennes 
plus  explidtes,  c'est  que,  faisant  une  loi  civile,  et  non  une  loi  da 
droit  des  gens,  il  lui  a  sembl^  suffisant  et  plus  convenable  k  son 
siget  de  s'expliquer  seulement  sur  les  droits  personnelB  des 
F^^ais,  sur  les  droits  r^els  attach^  au  territoire  de  France,  en 
posant  d'ailleurs  le  piindpe  de  r^prodt^.  C'est  ce  que  profesae 
Aierlin  (Repertoire^  v®  Loi,  §  6),  s'appuyant  sur  de  nombreux 
arrets  de  la  Cour  de  Cassation ;  c'est  ce  qu'avait  ezpliqu^  Tiondiat 
au  cours  de  la  discussion  devant  le  Conseil  d'Etat,  lorsqu'il  disait^ 
posant  ime  hypothec  voisine  de  celle  de  I'affaire  actuelk:  "Un 
Frangais  demeure  soumis  aux  lois  de  son  pays  par  rapport  au 
manage,  mais  ces  lois  ne  s'^tendent  pas  k  Petrangm  qu'il  spouse, 
n  lui  est  done  permis  de  prendre  une  fille  k  qui  les  lois  du  pajs 
oii  il  se  trouve  donnent  la  capadt^  de  se  marier." 

On  le  voit,  Tronchet  parle  du  manage  contract^  par  le  Fran* 
9ais,  portant  avec  lui  sa  capadt^  personneUe,  avec  une  ^tnngere 
dans  le  pa^rs  de  celled.  Mais  le  principe  n'est-il  pas  le  mhat, 
quelque  soit  le  lieu  de  la  c^^ration  du  manage?  lUdprocite 
parfaite  entre  les  deux  legislations,  respect  de  tons  pour  le  statut 
personnel  de  chacun,  appreciation  de  la  capacity  ou  de  I'incapadte 
de  chaque  ^oux  suivant  sa  loi  propre ;  telle  est  la  i^le  de  droit 
et  d'^quite  universellement  suivie,  r^gle  que  la  Cour  de  Paris  fausse 
par  sa  jurisprudence  tout  en  faisant  professions  de  la  respecter. 

Quel  est  le  fondement  de  ces  anrSts  7  lis  ne  peuvent  en  aroir 
qu'un  seul,  I'Art.  147,  Code  Napoleon,  portant  "  qu'on  ne  pent 
contracter  un  second  mariage  avant  la  dissolution  du  premier." 

Que  doit  done  prouver,  pour  ^tablir  sa  capadt^,  oelui  des  fdtms 

coi^oints  qui  a  ^te  precedemment  dans  les  liens  du  manage  ?    II 

doit  prouver  la  dissolution  de  son  premier  lien.    De  quelle  maniere 

devra-t-il  faire  cette  preuve,  et  conformement  k  qudle  legislation? 

La  r^ponse  ne  semble  pas  diffidle.    La  dissolution  d'un  manafs 

contract^  k  I'^tranger,  entre  Strangers,  sous  la  loi  etrangbe,  ne 

pourra  toa  pronon^  k  I'^tranger  que  confoimement  a  1»  Id  du 

pays ;  et  la  dissolution  aind  prononc^e  par  le  juge  oomp^tent^  en 

vertu  de  la  loi  personneUe  du  parties,  devra  isttt  respectee  P^uf^^yn^ 

oomme  un  fidt  l^<alement  accompli :  die  devra  Ttoe  en  France, 

quoique  les  motifs  de  la  dissolution  du  mariage  puissent  ne  pas 

itte  oonformes  k  la  loi  Fran^aise. 

brtnnprooTtSS         ^®  parlons  pas  encore  de  divorce.    Les  causes  de  nullity  ou  de 

hcif  folataMi  nutri-  dissolutions  de  mariage  varient  selon  les  lieux.     La  France  aiudt- 

ttathu nnrS^M^  die  la  pretention  d'imposer  aux  nations  etnmg^res  sa  legislation 

bMbeendiMoiTed,  propxe* qui  n'ft  pas  towouxsete invariable?   Etlarsqueuoetranger 

iMdOMCnOttgll.    . 
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riendn  devant  I'oflBcier  de  I'^tat  dyil  Fran^ais,  presenter  la  preuve        appbitdix 
anthentique  que  son  mamge  a  6t6  annuls  ou  ddssous  par  la  loi  et  ^''^  ^'i^.^i.'"^' 
parlejuge  de  Bon  pajs^  n'aura-t-il  pas  fait  tout  ce  qu'on  peut 
ezinrer  de  lui  pour  prouver  qu'il  est  solutus  matrimonio,  et  qu  il  a 
capadte  pour  convoler  k  un  second  manage  ? 

Le  divorce  et  la  mort  natureUe  ne  sont  pas  partout,  comme 
dans  beaucoup  de  pays,  les  seules  causes  de  dissolution  du  lien 
matiimonial.  Plusieurs  nations  n'ont  pas  aboli  la  mort  civile 
comme  cause  de  dissolution  du  manage.  L'Angleterre  conserve 
encore,  comme  cause  de  nullity,  rimpuissancenaturelle,  si  sagement 
kart^ parnos lots,  Ailleurs,  des  causes  religieuses  peuvent  faire 
annuler  ou  dissoudre  Tunion  coigugal.  Faudra-t-il  donc>  en  ces 
diff^rentes  circonstances,  donner  aux  tribunaux  Fran^ais  un  droit 
de  c(mtr61e  sur  les  decisions  souverainement  rendues  par  des  tri- 
bunaux Strangers,  dans  la  limite  de  leiur  comp^nce  nationale ;  et 
pomra-t-on  ^carter  comme  non  probantes  ces  decisions,  par  le 
motif  que,  oonformes  k  la  loi  du  pays,  elles  ne  le  seraient  pas  k  la 
bi  Fnm9aLse?    Ce  serait  une  usurpation  de  souvendnet^. 

Aussi  est-il  universellement  admis  que  de  pareils  jugements  ne 
sent  pas  de  ceux  qui  ont  besoin  de  la  sanction  de  Tautorit^  Fran- 
caise  pour  obtenir,  conform^ment  aux  Art.  2,133  du  Code  Napo- 
feon,  et  546  du  Code  de  Procedure  Civile,  force  ex^utoire  en  ce 
qui  conoeme  les  biens  qui  se  trouve  en  France.  "  Ce  sont,  dit 
M.  Demolombe,  des  jugements  qui,  constitutifs  d'^t  des  per- 
sonnes,  doivent  avoir  en  France  le  mime  effet  que  la  loi  personnelle 
en  vertu  de  laquelle  ils  ont  4t4  rendus."  (Demolombe,  t.  I*', 
No.  103;  Merlin,  Rep.  v«,  question  d'Etat,  t.  17,  p.  472;  Foelix, 
Droit  international,  N<"  65  et  333 ;  Aubry  et  sur  Zacharis,  3*™ 
ed.,  p.  85.) 

Aigoutons  que  si  les  tribunaux  Fran^ais  pouvaient  s'emparer 
du  droit  de  revision  sur  de  semblables  jugements,  ils  ne  pounraient 
Texercer  qu'en  se  conformant  d  la  loi  ^trang^re,  au  statut  per- 
sonnel sous  lequel  le  manage  aura  US  contract^  et  dissous.  On 
revient  done  toigours  k  cette  cons^ation  inevitable  du  respect 
dA  a  la  loi  persomielles  toutes  les  fois  qu'il  s'agit  d'appr^cier  la 
capacity  ou  Tincapadt^  des  personnes. 

C'est  unsi  que  la  Cour  de  Paris,  par  arrSt  du  13  Juin  1814, 
lendu  en  audience  solenneile,  d^lare  inhabile  k  contracter  mariage 
en  France  im  capucin  Espagnol,  incapable  par  les  lois  de  son  pays, 
quoique  les  voeux  monastiaues  ne  fussent  plus  reconnus  en  France. 
Ainsi  encore,  un  arr^  ae  la  Cour  de  Cassation  du  F^vrier 
1818  (§  19.  1.  41),  rendus^ sur  des  fedts  ant^rieurs  k  le  loi  aboli- 
tive  du  divorce  en  France,  a  refiis^  k  un  Stranger  la  faculty  de 
faire  prononcer  son  divorce,  parce  fu'U  itait  marii  dans  un  pays 
et  sous  une  loi  qui  regardait  le  manage  comme  indissoluble,  **  In- 
capacity par  application  du  statut  personnel  de  I'^tranger.*' 

Ainsi,  enfin,  un  arrSt  de  la  Cour  de  Nancy,  du  30  Mai  1826, 
nrepiur^  par  les  sarantes  conclusions  d'un  magistrat(a)  que  de 
iiautes  convenances  nous  emplchent  de  nonuner  id,  reconnait  la 
capacity  de  I'^trang^re  k  contracter  mariage  avec  un  Fran9ais,  par 
application'de  son  statut  personnel ;  il  s'agissait  d'une  Prussienne, 
divorc^  sdon  les  lois  de  son  pays,  mari^  ensuite  avec  un  Fran- 
^ais  depuis  la  loi  de  1816 ;  la  nuUiti^  du  mariage  ^tait  demand^. 

**  Attendu,  dit  la  Cour  de  Nancy,  que  Poirson  n'est  pas  mieux 
fond6  k  pr^tendre  que  son  mariage  est  nul  k  raison  de  rincapadtd 
attach^  ik  la  personne  de  Dorotn^e  Charlotte  Naos,  resultant  de 
sa  quality  de  femme  divorcee,  qui  selon  lui  mettcdt  obstacle  a  ce 

(a)  H.TroploQff. 
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qu'elle  ^pous^t  un  Fran^ais  ii  une  ^poque  oii  le  diYoroe  n'^t 
plus  admis  en  France  comme  operant  la  dissolution  du manage... . 

"  Attendu  qu'il  r^ulte  des  pieces  de  la  proc^ure  que  Dorotbee 
Charlotte  Nass  avait,  d^  le  24  Aoiit  1815,  fiedt  prononoer  par  le 
tribunal  competent  une  sentence  qui  d^clarait  diasous  le  manage 
qu'elle  avait  contract^  avec  Kietschmeger,  et  que  d'apr^s  les  lois 
Frussiennes,  et  sans  hlesser  les  principes  de  la  religion  qu'eUe  pro- 
fesse,  elle  ^tait  devenue  au  8  Septembre  1816,  capable  de  con- 
tracter  une  nouvelle  union ;  que  pour  que  cette  capacite  qu'elle 
tenait  de  son  statut  personnel  aiit  souffirir  auelque  attemte  k 
raison  de  son  manage  avec  un  Fran9ais>  il  laudnit  que  la  loi 
Fran^se  conttnt  une  disposition  f ormelle  et  non  Equivoque ;  cor 
les  incapacit^s  sont  de  droit  itroUj  et  ne  peuvent  se  tarer  par  in- 
duction ou  augmentation  de  I'harmonie  qui  devrait  ezister  entre 
les  lois  civiles  et  religieuses  d'un  ^tat ;  que  la  loi  du  8  Mai  1816, 
en  abolissant  le  divorce  en  France,  n'a  pomt  priy^  d'une  maniere 
explicite,  les  ^oux  divorces  avant  sa  pubbcation,  de  la  fiunilte 
(j^u'ils  avaient  dfe  contracter  une  autre  union  d'apr^a  les  diapoa- 
tions  combines  des  Art.  147  et  227  du  Code  Civil;  que  d^  Ion 
la  nullity  invoqu^  par  Poirson  n'existe  r^ellement  pas  dans  T^tat 
actuel  de  la  legislation  Fran9ai8e,  et  qu'on  ne  pouirait  la  pro- 
noncer  sans  violer  les  principes  relatifs  ii  Pinterpretation  des  lois ; 
par  ces  motifs,  etc."  (§  26.  2.    ) 

Voilk  done,  confirm^s  par  la  jurisprudence,  lea  principes  admis 
par  la  doctrine.  Capacity,  incapacity  pour  contracter  mariaffr, 
dependent  du  statut  personnel  de  chacun  des  future  €poux.  La 
liberty  conquise  par  celui  qui  avait  iti  dans  les  liens  d'un  m&riage, 
pr^cident  le  suit  par  tout,  ril  Va  ohtenuepar  les  moyens  Ugaux  dns 
son  pays,  et  s*il  leprouve  conformSment  aux  lois  du  m^nefays. 

La  Cour  de  Pans  n'attaque  pas  ouvertement  ces  principes,  msis 
elle  veut  ^tablir  une  distinction.  L'dtranger  serait  bien  prot^e 
par  son  statut  personnel,  mais  seulement  lorsqu'il  s'agit  a'appr^ 
cier  la  capacit^  de  1' Stranger  isoMment,  sans  relations  avec  la  ca- 
pacity d'un  FVan9ais;  la  capacity  du  Fran9aisne8aurait  dtrereleree 
par  le  statut  personnel  de  I'etranger  que  lui  seul  pent  invoquer. 

Ce  raisonnement  serait  juste  s'il  s'agissait  d'une  cauae  d'en- 
pdchement  qui  fut  conunune  aux  deux  future,  par  exemple  de 
remp^hement  resultant  de  la  parent^.  Mais  ici,  il  a'agit  d'une 
qualit<^,  d'une  capacity,  propre  k  chacun,  et  qui  ne  peat  influer  sor 
la  capacity  de  I'autre. 

'^  Ces  emp6chements,  dit  Merlin,  qui  a  consacr^  une  dissertaliaB 
compute  k  r^futer  I'arrSt  de  1824  de  la  Cour  de  Paris,  n'ailecteiit 
que  celui  de  ces  individus  qui,  k  ruson  de  sa  quality  de  Fran^ais, 
est  soumis  aux  dispositions  du  Code  Civil  par  lesqueUes  ils  sont 
^tablis;  et  par  consequent  encore,  ils  ne  peuvent  porter  obstacle 
au  mariage,  si,  n'existant  pas  dans  la  personne  du  Franqus,  ils 
sont  l^v^s  dans  la  personne  de  I'etranger  par  le  atatut  de  son 
pays." — (Questions  de  Droit  v"  Divorce,  §  XIII.) 

Et  M.  Merlin  cite  k  I'appui  de  cette  doctrine  I'Art.  170  du  Code 
Napoleon  portant  du  principe  consacr^  par  I'Art.  3,  que  les  lois 
concemant  I'^tat  et  la  capacity  des  personnea  regisaent  les  Fran- 
^ais,  mdme  resident  en  pays  Stranger,  declare  oue  le  mariage  con- 
tracte  en  pays  Stranger  entre  Fran9ais  et  entre  rVan^aia  etetiaDger 
sera  valable  ...  pourvu  que  le  Fran^ais  n'ait  point  contrevenu  anx 
dispositions  du  chapitre  precedent,  dans  lequel  sont  Merits  ks 
divers  empdchements  de  mariage. ...  '*  On  voit  que  Tarticie  ne  dit 
pas:  Pourvu  que  I'^poux  Stranger  n'ait  point  oontrevenn  aux 
dispontions  des  Art*  144  et  148. ...  Et  pouiquoi  ne  k  ditjl  pas? 
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Fikioeqii'il  consid^re  oea  empSchements  comme  restraints  a  )a 
persoDDe  du  Fran^ais,  parceque  sur  le  point  de  savoir  si  les  m^nes 
emp^bements  existent  dans  la  personne  de  I'^poux  etranger,  il 
s'en  rapport  k  la  loi  ()ui  re^irit  I'^at  et  la  capacity  de  celui-ci." 

Ces  principes  auraient-ils  6t6  (a)  par  la  loi 

de  1816,  et  Tarr^t  de  Nancy  aurait-il  en  tort  d'affirmer  qu'il 
n'exiflte  pas  dans  cette  loi  de  disposition  qui  interdise  le  manage, 
Boitaux  ^ux  divorces  en  France  avant  la  loi  de  1816,  soit  aux 
epoui  divorc^  a  I'^tran^er? 

1a  Cour  de  Paris  sontient  TafSmiation  coniraire.  Elle  invoque, 
et  le  caract^re  de  la  loi  de  1816, — ^loi  d'ordre  public,  une  de  ces 
lois  de  police  et  de  stiret^  qui,  aux  termes  de  I'Art.  3  du  Code 
Xapol^,  obligent  tous  ceux  qui  habitent  le  territoire, — et  I'esprit 
de  cette  loi,  qui  a  vu  dans  le  divorce  une  atteinte  k  la  morale 
pablique  et  religieuse,  et  qm  n'a  pu  vouloir  supporter  le  scandale 
d'un  second  manage  qui  aux  yeux  de  la  loi  nouvelle,  ne  serait 
qa'adnlt^re  ou  bi^s^unie. 

Sans  doute  la  loi  abolitive  du  divorce  est  une  loi  d'ordre  public ; 
mais  que  declare-t-ellc  £tre  d'ordre  public?  Tabolition  du  divorce  en 
France.  On  con^oit  done  que  si  un  tribunal  ou  un  officier  de 
i'etat  civil  oubliaient  assez  leur  devoirs  pour  prononcer  un 
divorce,  il  j  aurait  dans  un  pareil  acte  une  nuUite  a'ordre  public, 
opposable,  rotoe  par  les  nurties  qui  auraient  consenti,  opposable 
meme  par  le  ministre  puolic.  On  con^oit  encore  que  dee  ^tran- 
gors,  mSme  mari^  sous  une  loi  qui  autorise  le  divorce,  ne  pour- 
raient  pas  venir  demander  k  la  justice  Francaise  la  dissolution  de 
leur  union  par  cette  voie  abolie  en  France.  Mais  y  a-t-il  rien  de 
temblable  clans  la  demande  d*un  Stranger  qui  ne  demande  pas  le 
dirorce,  c'est-k-dire,  la  chose  d^fendue  par  la  loi  Francaise,  mais 
qui,  en  possession  de  son  ^t  d'^poux  divorc^  selon  la  loi  d*un 
paj8  ou  la  loi  Francaise  n'a  rien  avoir,  demande  k  user  de  la 
hbai6  qu'il  a  conquise  et  qui  le  suit  partout  ? 

Quant  k  remplchement  tir^  de  Phonnfitet^  publique,  de  I'outrage 
fait  aux  moeurs  du  pays  par  le  spectacle  de  Tunion  contract^  par 
IVpoux  dont  le  coi\joint  est  encore  vivant,  on  a  pu,  k  cette  occa- 
>ion,  troubler  des  consciences,  ^veiller  des  scrupules;  mais  il 
n'y  a  ]k  rien  que  doive  arr^ter  le  jurisconsulte,  ni  embarrasser 
Torgane  de  la  loi. 

11  est  certain  qu'ii  I'^poque  oh.  fut  vot^  la  loi  de  1816,  il  r^ait 
des  pr^Kxnipations  politiques  et  religieuses  peu  en  harmonie  avec 
les  grands  pnndpes  de  cette  ^poque  memorable  qui  avut  secu- 
Ivise  la  legislation.    Peut  ^tre  la  loi  abolitive  du  divorclB  fut  elle 
due  k  ces  tendances,  mais  il  faut  voir  ce  qu'il  y  a  dans  cette  loi, 
et  non  cc  qu'auraient  voulu  y  mettre  peut  6tre  ceux  qui  la  pro- 
posaient.     Car,  lorsque  peu  de  temps  apres  cette  loi  (le  7  l)e- 
eembre  1816),  et  ob^issant  k  la  pression  d'une  opinion  exts^me, 
le  gouvemement  proposa  k  la  chambre  des  pairs  une  loi  d'ex^cu- 
tioa  de  celle  portant  abolition  du  divorce,  il  put  bien  obtenir  de 
cette  branche  au  pouvoir  legislatif,  et  malgre  les  plus  vivres  pro- 
testations, le  vote  d'un  article  qui,  autorisant  la  reunion  des 
epoux  divorces,  leur  interdisait  tout  autre  manage  jusqu'apres  le 
pr^^o^  de  I'un  d'eux;   mais  les  reclamations  furent  si  fortes 
centre  cette    disposition,  visibleraent  entachee   de  T6tTO&ctivit4, 
m^xmnaissant  visiblement  les  droits  acouis  et  la  liberty  r^guli^re- 
ment  obtenue,  que  Ton  n'osa  porter  a  I'autre  chambre  un  projet 
de  loi  qui  n'^tait  pas  n^  viable.    La  loi  du  8  May  1816  demeura 
•eule. 
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Amnoc  AuBsi  lonque  s'^eva  la  question  de  savoir  si  T^ponx  diroN^ 

vo  ^*?  ';  ^"^*    avant  la  loi  de  1816  avut  conquis  d^finitivement  sa  liberty  et 

—'  pouvait  contracter  sous  la  loi  nouvelle  un  second  manage,  il  n'y 

Bm^kt  oh       eut  pas  de  difficult^  s^euse :  la  loi  ne  pouvait  #tre  entcnduc, 

*^  CiuMb'^      puisqu'elle  ne  Pavait pas  dit,  dans  un  sens  oontraize  au  pnncipe de 

nonr^troactivit^ ;   elle  avait  maintenu  les  divorces  anteneuiement 

prononc^s,  eUe   avait    done  maintenu  leurs  cffets   l^uz,  u 

nombre  desquels    se  trouvait  la  liberty  de  se  remarier.     U 

doctrine  de  Merlin  (Quest,  de  Droit,  v®  Divorce,  §  XIII.)  fiit  urn- 

versellement  suivre  (Aiz,  6  Avril  1826,  Gazette  des  Tribuniux, 

Avril),  (Trib.  Seine,  17  Mars  1827,  Moniteur  du  20).    £Ue  se 

trouve  encore  fortifii^e  par  I'arrSt  de  cette  chambre  du  21  Juin, 

1858,  rendu  pour  le  cas  de  mort  civile,  c'est-di-dire,  poor  un  cm 

de  dissolution  de  mariage  supprim^  par  la  loi  du  31  Mai  1854, 

oomme  la  cause  de  dissolution  de  manage  provenant  du  diroice 

*  avait  ^t^  Bupprim^  par  la  loi  du  8  Mai  1816. 

Ce  point  dtabli,  peut-on  voir  quel^ue  chose  de  oontnire  aux 
bonnes  mceurs  et  k  I'honndtet^  pubbque,  dans  le  manage  con- 
tract^ en  France  par  un  Stranger  divorcd  dans  son  pays,  lonqa'on 
ne  trouve  rien  d'iU^al,  rien  d'immoral,  dans  le  manage  en 
France  d'un  Fran9aise  divorc^  dans  le  mime  pays,  c'est4i-diR, 
sous  les  veux  d'une  coi^oint  encore  vivant? 

Mais  la  loi  de  1816,  quelque  tendance  ^u'on  lui  suppose,  n'a 
voulu  ni  pu  vouloir  rien  de  ce  qu'on  liu  prite.  Si  dile  a  e(e 
congue  sous  Tinfluence  de  oertaines  preoccupations  refigieoaei 
qui  auraient  volontiers  condamn^  le  divorce  purtout  et  toujouxs, 
n'oublions  pas  que  cette  loi,  plusieurs  fois  attaqu^  depuis,  a 
toijgours  4it6  maintenue,  mime  dans  les  temps  les  moins  aoomii 
aux  preoccupations  et  aux  scrupules  religieux  dont  nous  parlons. 
Echappde  k  ces  attaques,  eUe  n'a  done  gard^  que  son  caracteie 
de  loi  civile,  de  loi  fondle  sur  des  motifs  de  morality  unimsdle, 
de  droit  naturel  et  social,  independamment  de  toute  appr^ciaticD 
religieuses.  Une  pareille  loi  ne  pent  Itre  accusee  d'avoir  touIo 
violer,  dans  un  int^rigt  oui  lui  leste  etranger,  les  prindpes  Itt 
plus  ei6nentaires  de  la  l^^slation.  Elle  a  respect^,  on  I'a  tu,  la 
r^gle  de  nonretroactivite  des  lois ;  elle  n'a  pas  non  plus  pork 
atteinte  au  respect  dd  aux  lois  ^trang^res  r^glant  I'etat  des 
personnes.  Car,  sur  un  point  comme  sur  I'aatre,  le  devoir  da 
l^gislateur  est  le  m6me:  son  pouvoir  est  drconscrit  dans  le 
temps  et  dans  Fespace;  dans  le  temps,  il  ne  statue  que  poor 
I'avenir,  et  respecte  le  pass^ ;  dans  I'espaoe,  il  ne  statue  que  poor 
son  pays,  et  respecte  les  fidts  accomplis  ailleurs ;  le  passe  et 
retranger  echappent  ^galement  k  son  autorit^. 

Si  done  une  loi  avait  formellement  outrepasse  oes  bomes*  a 
elle  avait  dit  qu'elle  interdisait  le  mariage,  soit  aux  epoux  derenvs 
libres  ant6ieurement,  soit  aux  ^poux  devenus  libres  bors  da 
territoire,  il  faudrait,  tout  en  d^plorant  cet  ^cart,  ob^  ^  une  Id 
positive,  tant  qu'elle  n'aurait  pas  6t6  r6foTm4e. 

Mais  lorsque  la  loi  ne  dit  rien  de  semblable,  lorsqn'elle  reste 
dans  les  termes  g^n^raux  du  droit,  il  y  aurait  t^m^te  i  lui  sup- 
poser  des  intentions  contraires  k  tons  les  prindpea.  La  Coor  ^ 
Nancy  a  done  eu  raison  de  dire,  de  la  femme  itnnghe  dirorct* 
dans  sons  pays : 

"  Que,  pour  que  la  capacity  qu'eUe  tenait  de  son  statut  penoo- 
nel  ddt  ^prouver  quelcjue  atteinte  k  raison  de  son  maria^  arec 
un  Franqais,  il  faudrait  ^ue  la  loi  Franfaise  contSnt  une  dispoa- 
tion  formeUe  et  non  equivoque;  car  les  incapadtes  sont  de  droit 
^troit,  et  ne  peuvent  se  tirer,  par  induction  ou  aigumeotalioii.  de 
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Ilmrmonie  qui  devrait  exister  entro  lea  lois  dviles  et  reliffieuses 
d'un  Etat." 

M.  Demolombe  (t.  1*',  N®  101)  examine  et  critique  dee  deux 
arrete  de  la  Cour  de  Paris,  de  1824,  et  de  1843. 

"Ces  decisions,  dit-il,  reposent  sur  plusieurs  motifs:  l\ 
L*etrangcr,  afin  de  pouvoip  se  marier  en  France,  ne  doit  se  trouver ; 
dans  ancun  des  cas  de  prohibition  pr^yus  par  la  loi  Fnm^aise ; 
2**.  Sa  capacity  personnelle  ne  pent  relever  le  Francais  des 
emp^hements  durimants  du  Ck>de  qui  le  re^t;  3^.  Ein&i,  le 
divorce  n'est  pas  admis  en  France,  et  il  s'agit  ici  d'lme  prohibition 
d'ordie  puhHc. 
"h  ne  crois  pas  (]ue  ces  deux  arrets  soient  bien  rendus. 
"  En  effet :  \\  Dire  que  T^tranger,  pour  se  remarier  en  France, 
doit  ^tre,  sous  tons  les  rapports,  capable  d'apr^s  la  loi  Fran^aise, 
c'est  nier  absolument  le  prindpe  de  I'application  des  lois  person- 
nelles  etrang^res  k  I'^tranger  en  France.  Or,  nous  pensons  avoir 
prouv^  que  oe  principe  est  vrai  et  doit  en  g^n^ral  £tre  observe. 

"2?,  Dire  que  la  capacity  personnelle  de  I'^tranger  ne  relive  pas 
le  Francais  de  son  incapacity  personnelle,  c'est  confondre  tout-k- 
hii  les  deux  lois,  les  deux  capacity  personnelles  diff^rentes.  Je 
comprendrais  cet  argument,  s'il  s'agissait  d'un  empdchement 
fonde  sur  une  oualit^  conmiune  aux  deux  fiiturs  ipoux,  par 
ezemple,  si  un  etranger,  capable,  dans  son  pays,  d'epouser  sa 
niece  sans  dispense,  pr^tendrait  ^pouser  sa  m^ce  Fran9aise  sans 
dispense  accord^e  par  le  Rod  .  •  •  .  Mais  il  en  est  tout  autre- 
ment  du  divorce  qui  a  dissous  le  premier  maria^  de  Tun  des 
fiiturs  ^poux.  Ce  divorce  est  un  fait  pass^,  et  d'aiUeurs  tout  est 
relatif  etpersonnel. 

"3**.  Efnfin,  on  a  invoqu^  la  morale  publique.  II  ne  s'agit  pas 
ici  d'exprimer  ime  opinion  sur  le  divorce:  je  n'h^siterai  pas  & 
dire  que  je  n'en  suis  point  partisan,  et  que  I'indissolubilit^  du 
manage  me  paralt  I'lme  des  conditions  les  plus  essentielles  k 
maintenir  dans  I'int^r^  des  families  et  de  I'^tat.  Mais  pourtant, 
jene  crois  pas  non  plus  que  Ton  doive  consid^rer  le  oivorce  i 
Tegal  de  la  polygamic,  comme  un  de  ces  attentats  k  la  morale 
univoselle,  que  les  nations  polled  ne  doivent  pas  absolument 
recoDnaitre.  Le  divorce  est  admis  par  plus  d'une  legislation  de 
rEurope;  il  I'a  4t6  chez  nous  depuis  17^2  jusqu'en  1816;  et 
trois  fois  dans  ces  demi^res  ann^es.  Tune  des  branches  du  pou- 
voir  legislatif  en  a  vot^  le  r^tablissement.  C'est  done,  apr^s  tout, 
on  mode  comme  un  autre  de  dissolution  civile  de  mariage ;  et  je 
ne  rois  pas  de  motifs  suffisant  pour  que  nous  ne  lui  reconnaissions 
par  cet  effet  dans  la  personne  des  Strangers.  £h !  que  dirait-on, 
si  le  mariage  de  I'^tranger  avait  4t6  dissous  dans  son  pays,  en 
verta  d'une  autre  cause,  pour  cause  d'impuissance  natuielle,  par 
exemple?  Si  vous  reconnaissez  ce  mode  de  dissolution,  pourquoi 
nier  le  divorce?  Et  si  vous  ne  le  reconnaissez  pas,  comment 
n'etre  pas  effiray^  de  toutes  les  consequences  qui  vont  s'en  suivre  ? 
n  faucua  done  (dors  juger  d'apr^s  nos  lois  Fran^aises  toutes  les 
questions  d'etat  relatives  aux  strangers,  et  les  oonsiderer  comme 
bigames,  b&tards,  adult^rins  et  incestueux,  s'il  arrive  qu'un 
mariage,  valable  d'apr^s  la  loi  ^trang^re,  ne  le  soit  pas  d'apKS  la 

ndtre! " 

"  Ajoutez  enfin  qu'on  avoue  que  si  un  Fran^us,  divorc^  en  France 
ayant  la  loi  de  1816,  abolitive  du  divorce,  demandait  amourd'hui 
i  se  remarier,  on  ne  pourrait  pas  Pen  empdcher.  Eh  bien  I 
n'est-ce  pas  reconnaitre  le  principe  m^me  que  nous  d^fendons ; 
avoir,  que  le  mariage  est  valablement  dissous  lorsque  cette  dis- 

Y  Y  2 


Arrmma 

xo  Pitt  v.  Fm^ 

No.  1. 

RSPOBT  ON 

Mu.  Buullbt'i 


676 


HB&  BULKIiEY'S  CASE. 


•ao  Pitt  v.  Pitt, 
No.  1. 

Report  cm 

Mrs.  Bulklbt*8 

Casb. 


Interest  and  Im- 
patience felt  aa  to 
the  decision  In 
Mrs.  Bulkley's 
case.    Many 

\  ainctcd. 


solution  a  ^t^  prononc^e  en  verta  de  la  loi  pur  laqueUe  il  ^tait 

Cette  opinion  est  ^^ement  profess^  par  lea  dernien  annota- 
teuTs  de  Zacharise,  MM.  Masse  et  Verg^  (§  29,  note  9,  et  §  126, 
note  3). 

Tel  est  le  tableau  des  principaux  arguments  pour  et  contie  les 
deux  systSmes  entre  lesouels  vous  ^tes  appel^s  a  vous  prononoo. 

Votre  arrSt  est  attenau  avec  impatience :  il  est  neetttmre  tt 
urgent  qu^il  fosse  cesser  les  incertitudes  m  existent  dau  h 
jurisprudence  et  dans  la  pratique.  Car,  tandis  aue  la  nuire  da 
10"  arrondissement  de  Paris  reiiisait  de  c^^rer  la  manage  de  la 
demanderesse  en  Cassation,  le  maire  du  2*^  arrondissement  en 
c^^rait  un  contracts  dans  les  m^mes  conditions.  Votre  air^  en 
r^tablissant  Punitd  dans  Tinterpr^tion  de  la  loi>  mettra  mn  terme 
aux  craintes  et  aux  menaces  qui  pourraient  paraitre  supesdset 
sur  beaucoup  de  families, 

(Le  r^quisitoire,  que  M.le  Procureur  G^ndral  Dupin  apnmono^ 
dans  cette  a£Faire,  k  la  Chambre  des  Requites,  et  qu*il  a  Tepiodnit 
it  la  Chambre  Civile,  a  4t6  imprim^  et  il  en  est  joint  aux  pi^sentei  un 
exemplaire  qui  a  6t4  remis  par  lui.) 


Judgment  of  the  Coub  dk  Cassation. 

^Coua  d?Ca«^       ^  Cour,  aprSs  avoir  entendu  -  M.  le  Conseiller  S^vin,  en  kw 

^^"noH.      '    rapport,  M.  Dareste  pour  la  demanderesse,  et  M.  Li^xndhe  poor 

le  D^fendeur  en  leur  observations,  ensemble  M.  le  Procnrnir 

G^n^ral  Dupin,  en  ces  conclusions,  et  apr^s  en  avoir  d^bere; 

Vu  les  articles  3,  6,  147  du  Code  Napol^n,  et  I'Art  1«  de  li 
loi  du  8  Mai  1816: 

Attendu  c[ue  le  manage,  en  France,  est  en  oontrat  civil;  qa*il 
ne  pent  Itre  interdit  qu'ii  ceux  qui  ont  en  eux  un  motif  d'emp^cfae- 
ment  ^bli  par  la  loi  civile ; 

Attendu  que  si  I'Art  147  du  Code  NapoMon  d^ltend  deoootneter 
un  second  mariaf^fe  avant  la  dissolution  du  premier,  cette  d^ense 
n*existe  pas  toutes  lesfois  que  la  preuve  de  la  dissohUtan  dk  premier 
mariage  est  rapport  ^e  ; 

Que  cette  preuve  est  faite  de  la  part  de  retranger,  marie  a 
IVtranger,  lorsou'il  ^tablit  que  son  mariage  a  A^dissomsdmala 
formes  et  selon  tes  lois  du  pays  dont  U  Aait  sujet: 

Que  telle  est  la  consequence  du  principe,  reconnn  par  TAit  3, 
Code  Napol^n,  de  la  distinction  des  lois  reellea  et  des  kas 
personnelles,  (jue  celles-ci,  qui  r^gissent  r^tet  et  la  capacite  des 
personnes,  suivent  les  Francis,  m^me  r^sidant  en  pays  Stranger, 
et  suivent  ^galement  en  France  T^tranger  qui  y  r&ide ; 

Que  c'est  done  par  les  lois  de  son  pays,  par  lea  £aits  aceooplii 
dans  ce  pays  conform/^ment  h  ses  loiSf  que  doit  toe  appr^cin 
la  capacite  de  I'^tranger  pour  contracter  mariage  en  Franer; 
qu'ainsi,  I'^tranger,  dont  le  premier  mariage  a  M  l^galement  A- 
sous  dans  son  pay Sy  soit  par  le  divorce,  soil  par  tomie  oalre  easK. 
a  acquis  d^finitivement  sa  liberty,  et  porteavec  lui  cette  bberte 
partout  oil  il  lui  plaira  de  raider ; 

Attendu  que  ces  principes  ne  resolvent  aucune  attcante,  o 
France,  de  la  loi  du  8  Mai  1816 ; 

Qu'en  effet,  si  cette  loi  et  d'ordre  public,  et  u  en  oona^iqiieDoe 
il  n'est  pas  possible  d'y  d^roger  par  des  convenfiioiis  paiticwflei 
(Art.  6,  C.  Nap.^ ;  si,  par  une  autre  oons^uence,  il  n'eat  pas  penns 
aux  tribunaux  a'ordonner  ou  de  sanctionncr  des  divoioes  qw  ^ 
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officicrs  de  T^t  civil  ne  poumdent  prononcer;  la  loi  de  1816    ^  p™*f?iTr 
doit  kin  renferm^  dans  les  limites  qu'elle  s'esttrac^s,  par  respect  No.  i. 

pour  les  principes  de  droit  les  plus  incontest^ ;  jvvauwrow  thi 

Que  la  loi  de  1816  n'a  pa  vouloir  et  n'a  voulu  statuer  que  pour     couh  ds  Cama* 
Payenir  et  pour  la  France ;  (ju'eUe  n'aatteint,  parsa  disposition  ^'"-'** 

tmique,  ni  les  divorces  ant^neurement  prononces,  ni  les  divorces 
proDonc^s  reguli^rement  k  r^tranj;^ ;  que  si,  ce  qui  n'est  pas  con- 
teste,  un  divorce  prononc^  en  France  avant  la  loi  de  1816,  a  ,j 

rendu  aox  ^pouz  la  liberty  de  contractor  un  nouveau  manage,  il  •^- 

en  est  de  mime  de  la  liberty  acquise  par  I'dtranger,  dans  son  pays, 
au  moyen  d'un  divorce  qui  aura  ^te  l^galement  prononc^ ;  qu'il 
n'y  a  tl'atteintc  k  Tordre  public  et  aux  bonnes  moeiurs,  ni  dans  un 
cas  ni  dans  I'autre ;  et  que  la  loi  Fran9aise,  qui  ne  contient  aucune 
disposition  prohibant  formellement  des  manages  contractus  dans 
de  pareiUes  circonstances,  n'a  fait,  par  son  silence,  que  confirmer, 
d'une  part,  le  principe  de  non-r^troactivit^  des  lois,  et  d'autre 
part,  le  respect  dt  aux  legislations  ^trang^res  statuant  sur  Te'tat 
et  la  capacity  des  personnes  soumises  a  leur  souverainet^ ; 

Attendu,  en  fait,  qu'il  ^tait  constat^,  et  qu'il  n'est  pas  contests 
par  I'arret  attaqu^,  que  Mary  Anne  Bulkley,  Anglaise  d'ongine, 
mm4e  en  Holland  avec  Anthony  Bouwens,  sujet  Hollandaise, 
avait^  divorc^  en  1858  par  jugement  du  tribunal  de  La  Haye, 
ioscrit  smr  les  registres  de  I'^tat  civil  conform^ment  k  la  loi  du 
pays; 

Que,  par  consequent,  Mary  Anne  Bulkley,  lorsqu'elle  se  pre* 
sentait  en  1869  devant  I'officier  de  I'^tat  civil  du  10«»«  arrondisse- 
ment  de  Paris,  poiu*  contractor  manage,  justifiait  de  la  dissolution 
de  son  precedent  manage,  et  ne  se  trouvait  pas  dans  le  cas  de 

prohibition  de  I'Art.  147  du  Code  Napoleon  ; 
D'oil  il  suit  qu'en  autorisant  I'officier  de  I'etat  civil  ^  refuser  de 

passer  outre  k  la  calibration  demand^e,  I'arrSt  attaqu^  a  viold  I'Art. 

3  du  Code  Napoleon,  et  faussement  appliqu^  les  Art.  6  et  147  du 

meme  Code,  ainsi  one  I'Art.  !«  de  la  loi  du  8  Mai  1816 ; 
Par  ces  motifs,  Oasse  et  annulle  I'arr^t  de  la  Cour  Imp^riale 

de  Paris  du  4  JuiUet  1869;  remet  les  parties  en  mime  itat  qu* avant 

ledit  arr^  j   et  pour  6tre  fait  droit,   les  renvoie  devant  la  Cour 

Iinperiale  d'Orl^ans,    sans  d^pens,  I'officier  de  I'^tat  civil  n'ayant 

fwt  qu'obtemp^rer  a  I'opposition  du  Minist^re  Public ; 
Oraonne  la  restitution  de  I'amende,  et  la  transcription  du  present 

arr^t  en  marge  de  I'arrdt  cass^,  k  la  diligence  du  Procureur  General 

pr^s  cette  Cour,  ordonne  aussi  I'impression  du  present  arr^t. 
Ainsi  jug^  et  prononc^  publiquement  k  I'audience  de  la  Chambre     28th  Feb.  i860. 

Civile  de  la  Cour  de  Cassation,  le  Mardi  vingt-huit  F^vrier  mil 

huit  cent  soizante. 

Certifi^    veritable   par   le  Greffier-en-Chef  de  la  Cour   de 
Caaaation. 

Bernard. 

Vu  potur  la  legalisation  de  la  signature  de  M.  Bernard,  Greffier- 
en-Chef  de  la  Cour  de  Cassation. 

Lb  President  du  Sexat. 


Prudent  de  la  Cour  de  Cassation. 


Troplong. 
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REPORT  FROM  THE  SELECT  COMMITTEE 
OF  THE  HOUSE  OF  LORDS, 

AS   TO 

DIVORCE  JUBISDICnON  IN  ENGLAND 
AND  SCOTLAND.(«) 


10^  April  186L 
LORDS  PRESENT: 


Lord  Moktkaglb  of 

Brandon. 
Lord  Cranworth. 
Lord  Chelmsford. 


The  Lord  Chakckllor 

Campbell. 
Earl  of  Caithness. 
Earl  of  Wicklow. 
Lord  Redesdale. 

The  lord  CHANCELLOR  in  the  Chair. 

John  Eraser  Macqueen,  Eso.,  QLC,  is  called  in,  and  ezamioed : 

The  Lord  Chancellor :  You  have  paid  great  attention  to  tbe 
subject  of  divorce  ? 

Yes;  for  20  yean. 

You  were  Honorary  Secretary  to  the  Commission  which  vis 
appointed  to  consider  the  subject? 

I  was.  The  Commissioners  of  Divorce  had  in  their  con- 
templation the  establishment  of  a  court  which  should  come,  as 
it  were,  into  the  shoes  of  the  Legislature,  and  which  ehoold 
grant  divorces  to  persons  domiciled,  (or  at  all  events  to  British 

.  (a)  In  the  "Conjugal  Rights  BUI*'  presented  by  Lord  Chasodlor  Ompbril 
to  the  House  of  Lords  in  the  Session  or  ISdO  there  were  two  dauMs  ssto  dtrorre 
Jurisdiction,  in  these  terms  t— 

1.  **  It  shall  not  be  competent  to  raise  and  prosecute  an  action  of  diTon» 
**  unless  the  Defender  has  his  or  her  domicil  in  Scotland:  or,  tbe  action  beinr 
"  one  for  divorce  on  the  groimd  of  desertion,  the  Defender  has  deserted  tbr 
"  Pursuer  at  a  time  when  the  Pursuer  had  her  domicil  in  Scotland,  the  Punwf 
"  continuing  to  retain  such  domicil  or  reside  in  Scotland  until  the  sctioo  s 
**  raised:  and  the  domicil  here  referred  to  shall  be  held  to  be  the  domuu 
"  accoKung  to  the  law  by  which  the  succession  to  moveable  estate  wooU  I* 
"  regulated  in  cases  of  intestacy. 

**  2.  A  decree  of  divorce  pronounced  after  the  passing  of  this  Act  by  the  Cool 
**  of  Session  in  terms  of  this  Act  shall  be  recognized  and  given  eBeet  toasann 
"  decree,  diissolving  the  marriage  to  all  intents  and  purposes  whatever,  is  rl 
.    ^  ,  ^  .    ,     .-y-  that  the  marriage  tbsrrtj 


•*  parts  of  Her  Millesty'sdominroiL.. ^___ „  _ 

*  dinolved  may  not  have  been  celebrated  in  Scotland.' 

These  clauses  were  assented  to  by  the  House  of  Lords,  and  the  Bin  coDtaisBr 
them  went  down  to  the  Commons,  who  dissented  from  them  and  rnected  Umc 
On  the  23rd  Ausnist  1800,  the  Bill  having  returned  back  to  the  L  ppcr  Hoa«, 
the  Lord  Chancellor  moved  a  resolution  to  disagree  with  the  Commons,  aod  ix 
such  disarmament  prepared  the  following  reasons  ^~ 

**  1.  Because  a  suit  to  dissolve  the  tie  of  marriage  ought  to  be  entertsbMdffuf 
"  by  the  Courts  of  the  oountiy  in  which  the  parties  whose  marriage  is  to  I* 
"  dissolved  are  band  Jide  domicUed  according  to  the  well-known  law  taj  whva 
^  the  succession  to  moveable  estate  is  regulated  in  case  of  intcatacs'.  2.  Bew^ 
"  the  present  practice  in  Scotland  of  entertaining  such  suits  rtdufm  orwrM*. 
"  ratume  dtUxcti,  or  upon  a  forty  days*  residence  in  Scotland,  is  ineipwct; 
**  8.  Btxatuse  if  the  domicil  of  origin  nas  been  sbandoned.  and  a  new  doxia: 
**  has  been  acquired  in  a  foreign  country  by  a  native  of  Scotland,  be  oagkt  ^ 
**  for  the  purposes  of  such  a  suit  to  be  considered  domiciled  in  SeotJaail.  ttBk«» 
"  be  should  have  duly  recovered  his  domicil  in  his  native  oountir.  4.  Beosa^ 
'*  jurisdiction  over  sdultery,  ratione  delicti,  applies  where  adoHery  is^£_^ 
**  prosecuted  as  a  crime,  and  not  to  a  suit  to  diMohre  the  tie  of  mnntft, 
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subjects,  domiciled)  in  any  of  Her  Majesty's  colonies  or  foreign 
dependencies.    A    Bill  having  a  provision  to    this  effect  was 
drawn   hj    myself,    as    Honorary    Secretary    to    the    Divorce 
Commission,    early  in   1853.     Judging    by    what    took    place 
in  tiiis  House,  I  have  the  impression  that   Lord  Chancellor 
Cnoworth  had  this  intention.    His  Lordship's  Act  (a),  indeed, 
contained  no  express  clause  as  to  the  colomes,  or  our  foreign 
dependencies,  or  as  to  Ireland,  but  neither  did  it  contain  any 
d&Qse  as  to  England  itself  specifically,  the  terms  of  the  enact- 
ment being,  however,  wide  enough  to  comprehend  Ireland  and 
all  Her  Maiesty's  dominions,  foreign  as  well  as  domestic.     It 
seems  tolerably  certain  that  the  intention  of  Lord   Cranworth 
was  the  same  fas  that  of  the  Divorce  Commissioners.     His  Lord- 
ship's Bill   of  1858  contained  a  clause    (section  5)  providing 
that  ''any  person  wherever  resident  or  domiciled  might  ask 
divorce  at  Westminster,  who,  before  the  passing  of  the  Divorce 
Act,  might  have  obtained  divorce,  a  mensa  et  thoro,  in  England, 
Ireland,  India,  or  any  of  Her  Majesty's  colonies."    This  section 
was  struck  out  by  the  House  of  Commons ;  but  whether  because 
they  deemed  it  imnecessary,  or  because  they  deemed  it  objectionable, 
is  now  uncertain. 

The  system  of  Parliamentary  divorce  was  a  grievance  to  all  our 
foreign  dependencies.  The  new  tribunal  was  intended  to  redress 
it.  We  collect  from  Mr.  Burge  that  it  was  never  the  policy  of 
the  Home  Government  to  permit  dissolutions  of  marriage  to  be 
granted  by  tribunals  of  local  jurisdiction.  In  the  first  vol.,  p.  660, 
of  his  work  on  Colonial  Law,  he  states  that  "  it  was  an  instruc- 
tion to  the  governors  of  colonies  not  to  give  their  assent  to  any 
Act  of  the  other  two  branches  of  their  Legislature  for  dissolving 
marriages." 

The  decision  of  the  twelve  judges  of  England  in  the  Lolley 
case,  was  that  **  no  sentence  of  any  foreign  court  could  dissolve 
an  English  marriage ; " — a  decision  regarded  by  the  Scotch  lawyers 
asanoularage;  they  insisting  that  the  prior  judgment  of  the  Scotch 
Court  dissolving  Lolley's  English  marriage  was  valid,  although 

"  5.  Because  if  a  residence  of  forty  days  in  Scotland  is  considered  mifflcient  to 
"  ^?e  jurisdiction  to  dissolre  a  marriage  between  parties  married  and  domiciled 
"  in  another  country,  a  flicility  is  afforded  to  obtaining  of  coliusiye  divoroes, 
"  and  a  scandal  is  brought  on  the  administration  of  the  law  of  marriage.  6. 
"  Bfcaufle  the  meet  grievoujB  inconvenience  arises  Arom  the  existing  state  of  the 
"  law  of  Scotland  and  England  on  this  subject,  as  decUred  by  judicial  decisions 
*'  in  both  countries ;  for,  according  to  this,  where  parties  have  been  married  in 
**  England,  a  sentence  of  divorce  pronounced  in  Scotland  ;is  valid  in  Scotland, 
"  auda  nullity  in  England,  so  that  the  divorced  woman  still  remains  the  wife 
*  of  the  husband  in  England,  but  the  husband  and  wife  are  fTee  to  contract 
"  another  valid  marriage  in  Scotland,  and  the  children  of  such  second  marriage 
"  are  legitimate  in  Scotland,  but  bastards  in  England,  and  the  husband  or  wife 
**  afain  marrying  in  England  after  the  divorce  in  Scotland  is  liable  to  be  in- 
"  dieted  for  binmy  and  punished  by  penal  servitude."  These  reasons  were 
adopted  by  the  House  of  Lords,  and  sent  down  to  the  Commons.  The  Session 
of  Parliament  being  then  far  advanced  and  near  an  adjournment,  the  Bill  was 
abandoned.  Soon  afterwards  Mr.  Fraser,  of  the  Scotch  Bar  (the  well-known 
author  of  the  valuable  Treatise  on'the  Law  of  Domestic  Belations),  published 
a  pamphlet  which  excited  much  attention,  on  the  '*  Conflict  of  Laws  in  Cases 
"  of  Divorce,"  which  he  justly  said  had  been  a  subject  of  disputation  between 
the  English  and  Scotch  lawyers  *'  for  more  than  half  a  century."  Lord  Camp- 
bell read  this  able  brochure  with  much  interest,  and  determined  to  take  stens, 
if  possible,  to  bring  the  *'  controversy  "  to  an  end.  He  further  came  to  a  resolution 
tlttt  it  would  be  expedient  to  extend  the  divorce  jurisdiction  to  our  colonies 
and  foreign  dependencies.  With  this  view,  after  much  deliberation,  he,  on  the 
11th  March  1S01  (see  Hansard's  Parliamentary  Debates.)  moved  for  a  Select 
Committee  of  the  House  of  Lords  to  consider  and  report  upon  *'  the  law  respeot- 
**  ing  the  parties  who  are  entitled  or  ought  to  be  entitled  to  sue  in  the  Divorce 
"  Court  in  England  and  in  the  Court  of  Session  in  Scotland  for  a  dissolution 
"  of  marriage.'*  The  report  of  the  Committee  as  above  was  made  on  the  £8nd 
of  July  1861. 
(a)  ao&21Tlct.c85. 
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Anzsvtx  ^  Lolly's  domicil  was  not  in  Scotland  but  in  England.  Lord 
[TO  ^'J^  »^  *"■»•  Meaoowbank  observes,  tbat  divorce  may  be  granted  **  wherever 
the  person  concerned  is  found,"  adding,  that  he  beoomes  liable  to 
the  Scotch  junsdiction  "  the  instant  he  sets  his  foot  in  Scotland." 
So  Mr.  Fraser,  in  his  able  pamphlet  (a),  says  (p.  40), "  that  the 
Scotch  law  speaks  to  ambulatoiy  foreign  couples  precisely  as  it 
speaks  to  domiciled  native  couples."  "  Once,"  says  he,  "we  get 
nd  of  the  arbitrary  dogma  that  conjugal  rights,  and  all  violatiom 
of  them,  must  depend  on  domicu,  there  b  no  difficolfy  in  the 
matter." 

The  maxim  of  the  twelve  English  judges  was  delivered  without 
any  reference  to  domicil.  They  simply  gave  enunciation  to  the 
principle  of  matrimonial  indissolubility.  Now,  the  Scotch  indges 
were,  I  presume,  right  in  asserting  their  power  to  dissolve  an 
English  marriage,  supposing  the  domicil  to  have  been  Scotch  at 
the  time  of  the  suit ;  and  the  English  judges  were,  I  presume, 
wrong  when  they  affirmed  the  absolute  impossibility  of  dissolu- 
tion, wherever  the  domicil  might  have  been.  The  reasonings  of 
Lord  Meadowbank,  though  able  and  attractive,  are  unsatiafiBctoiy 
in  this  respect,  that  they  treat  the  matter  of  domical,  where  stiaii- 
gers  are  concerned,  as  wholly  immaterial ;  whereas  all  the  Lav 
Peers  who  have  spoken  on  the  subject  seem  to  be  of  opinion  that 
domicil  is  the  true  and  the  only  general  basis  of  divorce  jurisdic- 
tion. Text  writers  and  Jurists  concur  in  this  view.  Inns  Mr. 
Burge,  in  his  "  Colonial  Law,"  vol.  i.  p.  r>8a-€91,  says,  "The  ap- 
propriate law  by  which  the  dissolubili^  of  the  maznage  oontnct 
IS  to  be  determined  is  that  of  the  actual  domicil ;"  and  Mr.  Bishop, 
an  eminent  American  writer  on  divorce,  p.  721,  affirms  that  *'the 
tribunals  of  a  country  have  no  jurisdiction  over  a  cause  ci 
divorce  if  neither  of  the  parties  have  an  actual  bond  fide  domieil 
within  the  temtorf."  Dr.  Luahington  has  pointed  out  th&t 
it  did  not  appear  in  the  LoUey  case,  that  "  there  had  been  any 
discussion  on  the  very  important  question  of  domiciL"  In  Tolk- 
mache  v.  ToUemache,  the  domicil  being  English,  notwithstanding 
a  divorce  had  in  Scotland,  the  full  Court  at  Westminster,  on 
the  9th  July  1860,  deemed  it  necessaiy  to  divorce  the  parties 
over  again,  on  the  express  ground  that  it  could  *'not  recognise 
that  Scotch  divorce  as  putting  an  end  to  the  marriage  bond  of 
a  domiciled  Englishman."  In  the  recent  case  of  Doipkm  v. 
Robins,  3  Macqeen,  581,  Lord  Cranworth  intimated  sfNnething 
more  than  the  inclination  of  his  opinion  that  where  there  ii 
a  bond  fide  Scotch  domicil,  the  Scotch  Court  may  dissolve  an 
English  mairiage.  And  Lord  Kingsdown  did  not  demur  to  this 
doctrine,  although  he,  in  the  same  case,  showed  a  disposition  to 
dissent  from  anotherportion  of  Lord  Cranworth's  opinion.  (See 
Macq.  Div.  245.)  Tne  inference  to  be  deduced  from  these  high 
authorities  is,  that  where  the  domicil  is  veritably  Scotch  at  the 
time  of  the  suit,  there  the  dissolving  power  of  the  Scotch  Gout 
will  be  competent  to  put  an  end  to  a  marriage  had  in  Bng^laad 
between  parties  who,  at  the  time  of  entering  into  the  mairiage, 
were  domiciled  in  England. 

(a)  The  CJcnfliet  of  Laws  in  Cases  of  Divorce,  by  Patrick  TrMV,  Xio.  Adr^ 
oate.  Clark,  Edinburgh.  1860.  At  p.  74  he  remarks  that  the  first  atep  Umtit 
improvement  will  be  to  teach  the  Engliah  Courts  the  duty  of  Mjing  BCft 
respect  to  Scotch  deciidonB.  The  Southern  **  discourteiy  **  he  aUnbutes  to  ta 
ancient  wound.  Will  *' these  English,"  he  exclaims,  "nerer  foi^et  Bumocfe- 
bum?"  Here  Mr.  Fraser  is  himself  **dlB00urteou8"  and  ohUikL  Hecall>«» 
painful  roooUections.  When  a  polite  Scotsman  addreaaa  the  Saioa  iuIm^ 
he  studiously  abstains  firom  any  allusion  to  a  certain  battle  tdof^  near  8tiniBf> 
If  obliged  to  mention  it,  he  apologiies. 
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The  Scotch  lawyers  vindicate  their  disregard  of  domicil  by 
saying,  in  the  language  of  Lord  Meadowbank,  that  if  they  were 
to  decide  otherwise,  a  *'  great  proportion  of  persons  would  be  with- 
out I&w  in  this  matter,  and  might  remain  like  the  gypsies  of 
former  times,  at  liberty  each  to%do  that  which  was  good  in  nis  own 
ejes.  Foreigners,  equally  with  natives,  while  residents  are  sub- 
ject to  the  law  here,  and,  of  course,  are  under  the  protection  of 
the  law.  If  the  law  refused  to  apply  its  rules  to  the  relation  of 
husband  and  ^nfe  among  foreigners  in  this  country,  Scotland 
could  not  be  deemed  a  civilized  country.  If  it  apphed  not  its 
own  rules,  but  those  of  the  law  of  a  foreign  country,  the  supre- 
macy of  the  law  of  Scotland  within  its  own  territories  would  be 
compromised."  It  is  very  remarkable  that  Professor  Story  is 
carried  away  bv  this  skiLPul  ar^ment,  which  he  quotes  with- 
out dissent.  But  he  quotes  with  commendation  the  opposite 
opinion  of  one  whom  he  justly  designates  "  a  learned  Scottish 
jurist,''  namely,  Mr.  Fergusson,  who  is  the  reporter  of  the  very ' 
case  in  which  Lord  Meadowbaxik  delivers  the  opinion  quoted  by 
Professor  Story.  Mr.  Fergusson  repudiates  the  proposition  that 
**  adultery  and  presence  within  the  judge's  territory  "  are  sufficient 
to  foundf  a  jurisdiction  over  foreigners.  Mr.  Fergusson,  in  the 
feict  of  Lord  Meadowbank,  affirms  that  ''by  setting  at  nought  the 
lairs  of  other  nations,  reproach  must  be  brought  upon  our  own, 
and  doubts  and  contests  must  ensue  as  to  rights  of  legitimacy 
and  succession."  (Fergusson's  Reports  of  Divorce  Cases,  Intro- 
duction, pp.  18  and  19.)  It  is  also  deserving  of  attention  that 
in  Pye  v.  Pye  (Maco.  Div.  240,  265)  and  in  Teush  v.  Teush  (Macq. 
Div.  246,  263),  Lora  Meadowbank  established  his  own  doctrines 
BimpljT  by  reversing  the  decisions  of  very  able  and  experienced 
commissaries,  who  had  held  that  domicil  was  the  sole  proper  basis 
of  divorce  jurisdiction.  Mr.  Fergusson,  himself  a  commissary, 
appears  to  nave  considered  Lord  Meadowbank's  rulings  a  little 
dictatorial;  for  he  says,  "the  commissaries  now  understood  that 
their  du^  of  obedience  was  prescribed  to  them,"  and  he  adds  that 
afterwarcfs  the  Lolley  case  came  before  them,  where  they  were,  as 
it  were,  constrained,  to  pronounce  divorce  without  regard  to 
domiciL  (Fergusson  on  Scotch  Cousistorial  Law,  published  in 
1829,  pp.  45,  46.)  Mr.  Fraser  indeed  asks,  "  Are  we  to  hold  that 
a  woman  resident  among  us  is  without  redress,  though  married 
to  a  man  faithless  and  cruel,  who,  not  content  with  the  sin  of 
adultery,  adds  to  it  the  barbarity  and  cowardice  of  personal 
violence?"  Here,  I  apprehend,  both  Lord  Meadowbank  and  Mr. 
Fraser  forget,  that  to  refuse  divorce  is  not  necessarily  to  refuse  all 
other  relief. 

Mr.  Fraser  urges  that  adultery  contaminates  the  public  morals, 
and  this  is  undeniable.  But  now  does  it  appear  that  divorces 
will  prevent  adultery,  or  necessarily  purify  tne  public  morals? 
Divorces  are  a  public  evil,  although  they  are  a  just  and,  in  many 
cases,  a  most  proper  rehef  to  private  injury. 

The  Scotch  lawyers  maintain  that  adultery  is  a  crime,  and,  as 
such  ouffht  to  be  punished  by  divorce.  But  divorce  is  not  always 
a  punishment,  it  is  often  not  only  an  accommodation  to  the 
injured  party,  but  a  great  satisfaction  also  to  the  offending  party« 
Mr.  Fraser,  discussing  this  topic,  states  (p.  37)  that  until  1830 
there  was  a  pubUc  officer  in  Scotland,  whose  duty  it  was  to  see 
that  "no  adulterer  remained  undivoroed."  Hence  they  say  in 
Scotland  that  the  guilt  of  both  parties  fortifies  the  claim  to 
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so  pmvf  ^^,   divoioe,  a  doctrine  which  your  Lordships  cannot  hear  witiumt 
No.  2.       '    astonishment  (a). 

If  such  are  indeed  the  genuine  doctrines  of  the  Scotch  Ulw,  hov 
can  Mr.  Commissioner  Todd,  a  Scotch  judge  of  the  first  eminence 
in  this  hranch  of  jurisprudence,  he  right  when  he  says  ihst 
'*  divorce  is  a  mournful  remedy  which  the  Scotch  law  ndAer 
commands  nor  apTOoves,  and  whidi  it  dispenses  with  an  unwilling 
hand''?  (Macq.Div.  47.)  How  can  the  plea  of  condonation— 
undoubtedly  sanctioned  -by  the  Scotch  law — be  reconciled  with 
the  duties  of  Mr.  Eraser's  formidable  official,  who  is  to  feiret  out 
cases  of  adultery,  and  to  prosecute  divorce  in  spite  of  the  entreaties 
of  both  parties  to  be  let  alone? 

It  would  rather  seem  that  in  the  esse  of  foreigners  visiting  xa 
transiently,  mdicial  separation  would  satisfy  all  rational  reqimv- 
ments.  Judicial  separation  leaves  the  wife  to  eigoy  the  nsme  of 
her  children.  For  it  is  one  of  the  evils  of  divorce,  that  when 
obtuned  at  the  suit  of  even  the  most  meritorious  wife,  if  there 
are  children,  and  she  has  the  custody  of  them,  her  position  is 
anomalous  and  nondescript.  Such  a  mischief  is  not  a  ground 
for  refusing  divorce,  when  demanded  on  sufficient  grounds 
from  the  Ck>urt  of  the  domicil,  but  it  is  a  reason  for  refusing 
divorce  when  sought  by  a  stranger,  whose  permanent  status  ought, 
as  it  would  seem,  to  be  fixed  and  established  by  the  laws  of  his 
own  country  alone. 

The  great  object  is  so  to  regulate  the  administration  of  a  juris- 
diction affecting  permanent  personal  status  as  that  the  deosions 
pronounced  in  one  country  shall  secure  the  respect  and  assent  of 
all  other  countries.  This  can  only  be  effected  by  proceeding  on 
some  known  general  basis  of  jurisdiction  recognised  throughout 
Christendom. 

The  conflict  between  the  law  of  Scotland  and  the  law  of  Engknd 
can  scarcelv  with  propriety  be  called  a  conflict  of  international  hv. 
The  Sootcn  and  English  are  one  people.  They  have  difiafnt 
municipal  codes,  but  in  matters  affecting  permanent  personal 
status  there  ought  to  be  a  common  test  of  jurisdiction. 

It  is  also  desirable  to  prevent  a  conflict  between  the  dedsons 
of  the  Courts  of  this  countir  (English  as  well  as  Scotch)  and 
the  decisions  of  the  Courts  of  foreign  and  independent  nations. 
Now,  last  summer  there  was  the  sentence  pronounced  in  the  case 
of  Malac  v.  Malac  (Mac^.,  Div.  333),  where,  without  saying  who 
was  wrong  or  who  was  right,  l^is  result  arose,  that  a  lady  was  first 
pronounced  a  spinster  in  France,  where  she  had  her  domidl,  and 
afterwards  pronounced  a  wife  in  England,  where  ahe  was  a 
stranger.  Mr.  Eraser  characterises  the  English  decision  as  "a 
bold  aggression  upon  the  rights  of  foreign  nations  (6)." 

Domicil  has  the  sanction  of  universal  acceptation,  for  it  is 
adopted  in  Scotland,  although  there  other  elements  are  held  to  he 
sufficient; — as  the  forum  originis,  the  forum  of  the  hens  deHeti, 
the  forum  ccntractds,  to  say  nothing  of  the /omm  of  40  davs*  resi- 
dence.   In  the  Scottish  Journal  of  Jurisprudence,  we  nnd  the 

(a)  The  plea  of  recriinination  has  latterly  been  re|ceted  in  SooClaiML  Sec  a 
note  to  Lord  Ivory's  edition  of  Erskine's  Institute.  ^  holding  it  u  inconsstrat 
that  the  infidelity  of  one  of  the  jMurtiee  should  be  a  sufficient  ground  cf  dirarer. 
while  the  infidelity  of  both  should  secure  the  continuance  of  the  matriinoDisi 
relation."  On  these  principles  it  would  seem  that  divorccaoairht  to  be  jso- 
nounoed  as  matter  of  police,  without  oomplaint  or  insfeigatlcni  from  waj  printo 
party.   This  opens  a  serious  question. 

(6)  Mr.  Fraser'B  pamphlet,  pp.  47, 48. 
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Mowing  paMage,  which  shows  thit  the  Scotch  lawyers,  or  a        ^jmnrDoc 
section  of  than,  are  prepared  to  abandon  these  "  elements."    The    ***    iSA 
40  dsTs'  domicQ  is  surrendered  by  all  (a). 

This  article  appeared  in  February  1861.  ''We  are  glad  to 
lam  that  there  is  now  some  prospect  of  justice  being  rendered 
to  Scotland  in  the  matter  of  jurisdiction.  The  English  Law 
Lords,  finding  that  the  opinion  of  the  profession  here  was 
decidedly  adverse  to  their  pet  plan  of  transferring  all  imis- 
diction  to  Sir  C.  CressweU,  and  not  having  met  with  the 
degree  of  support  which  they  had  anticipated  f^m  the  London 
profession,  appear  to  be  now  willing  to  come  to  reasonable 
terms.  Accordingly,  it  has  leaked  out  that  the  Lords  are  pre- 
pared to  support  a  Bill  defining  and  limiting  consistorial  juris- 
diction, the  provisions  of  such  a  Bill  being  made  applicable  to  all 
parts  of  the  United  Kingdom.  It  is  probable  that  tne  legal  bodies 
in  Edinburgh  will  be  so  fiur  satisfied  with  this  concession  to  their 
feelings  as  not  to  oopose  any  reasonable  curtailment  of  the  grounds 
of  junsdiction.  Our  opinion  as  to  some  of  these  grounds  has 
never  been  concealed.  The  forum  delicti  we  believe  to  be  utterly 
at  variance  with  principle.  The  maintenance  of  the  forum  originis, 
ifter  the  domicil  of  origin  has  been  lost,  is  little  better  than  an  act 
of  usurpation.  It  is  clear,  however,  that  the  English  Divorce  Coxui, 
if  left  to  itself,  will  far  outstrip  us  in  the  race  for  extending 
jurisdiction ;  its  decisions  on  this  subject  being  ndther  govemea 
by  principle  nor  restrained  by  tradition.  It  is  apparent,  tnerefore, 
that  it  is  not  less  necessary  tor  the  credit  of  the  profession  than  it 
is  due  to  the  just  interests  of  the  public,  that  jurisdiction  should 
be  fairly  apportioned  between  the  several  Courts  of  the  United 
Kingdom.  Probably  domicil  will  be  found,  as  we  have  more  than 
once  lunted,  to  be  after  all  the  only  basis  of  jurisdiction  as  regards 
status.  If  this  principle  be  adopted,  we  would  suggest  that  a 
fixed  period  of  residence  should  be  adopted  as  a  test  of  domicil 
for  the  purpose  of  determining  jurisdiction  instead  of  leaving  it  to 
be  ascertained  as  matter  of  fiict,  from  the  great  variety  of  elements 
which  usually  enter  into  the  determination  of  domicil  in  questions 
of  succession  (6)." 

The  Code  Napoleon  enacts,  that  "  The  laws  concerning  personal 
status  and  capacity  shall  hold  even  in  the  case  of  Jnrenchmen 
resident  in  foreign  countries."  And  so,  on  the  other  hand,  it  is 
affirmed  by  the  French  authorities  that  the  status  and  capacity  of 
a  stranger  in  France  is  regulated  not  by  the  law  of  France,  but  on 
the  principle  of  reciprocity,  by  the  law  of  the  nation  to  which  the 
stranger  belongs.  Merlin  lays  it  down  that  the  French  tribunals 
shall  judge  by  the  foreign  law  whether  the  steanger  has,  or  has 
not,  a  given  status,  or  a  given  capacity. 

llie  stranger  obtains  a  certificate  from  his  own  country,  showing 
that  he  possesses  there  a  f^ven  status  and  capacity. 

If  a  Frenchman,  who  cannot  in  his  own  country  marry  before 
the  age  of  25  without  consent  of  guardians,  tries  to  elude  this 
re^^lation  by  passing  suddenly  from  the  place  of  his  domicil  to 
contract  in  a  foreign  country  a  *'  simulated  religious  marriage, 
decorated  with  the  specious  title  of  conscientious,"  such  marriage 
will  be  treated  as  a  fraud,  and  will  not  be  recognized  as  of  any 
validity  in  France. 

In   Guepratte   v.    Young,     before  Vice-Chancellor    Knight 

(a)  See  the  Beport  by  the  Committee  of  the  Faculty  of  AdTocates  (3Ut  July 
1S0O>.  on  the  Scotch  CoujuAal  Bights  Amendment  Act. 

(6)  Scottish  Journal  or  JoriBpradence,  February  1861» p.  8  S. 
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ArpKVDix        Bruce  (4  De  Gez  &  Smale,  217),  it  was  held,  thai  ''The  lav  of 
.TO  Pitt  ij  Pitt,   ^j^^  country  ill  which  a  party  is  domiciled,  regi^ates  the  capacity  to 
contract ;   the  law  of  tne  country  in  which  the  contnct  la  made, 
regulates  the  form  of  the  contract." 

If  after  a  Scotch  divorce  the  adulterers,  named  in  the  deem, 
intermarry,  the  intermarriage  will  in  Scotiand  he  null,  becrase, 
hy  the  law  of  Scotland,  the  adulterers  if  fpentioned  in  the 
decree  (a),  are  hy  the  Act  of  1660  prohihited  from  marzying;  and 
if  such  adulterers,  after  such  marriage,  came  into  Enf^luid,  their 
marriafj^e  would  here  he  deemed  void,  and  the  issue  illegitimate, 
although  hy  the  law  of  England  adulterers  alter  divorce  are  not 
prohibited  from  intermarrying,  and  do  so  constantly. 

On  the  other  hand,  if  after  an  English  divorce  the  respondent 
and  co-respondent  mentioned  in  the  decree  intermany,  the  inter> 
marriage  will  be  good,  and  if  after  such  intermarriage  they  go  into 
Scotland,  their  marriage  will  there  be  deemed  good,  and  the  inne 
legitimate,  although,  had  the  case  occurred  in  Scotland,  iht  law 
of  that  country  would  have  held  the  marriage  bad,  and  the  iasue 
bastards. 

So  again,  suppose  a  marriage  dissolved  in  Scotland  at  the  suit 
of  the  wife,  for  adultery  alone.  If  the  parties  afterwards  come  to 
England  they  will  here  be  regarded  as  well  divorced,  and  as  at 
liberty  to  many  in  England,  although -the  law  of  England  does 
not  authorize  a  wife  to  ask  divorce  on  the  ground  of  adolteij 
alone. 

A  change  of  domicil  releases  the  parties  from  the  empire  of  the 
laws  of  the  domicil  they  have  quitted,  and  sul^ects  them  to  Aose 
of  the  new  domicil  they  have  acouired. 

If  an  Irish  couple  acquire  an  English  or  a  Scotch  domicil,  and 
are  lawfully  divorced  in  England  or  Scotland,  the  Irish  Courts 
must  pay  regard  to  such  divorce,  and  acquiesce  in  all  the  con- 
sequences,  although  by  the  law  of  Ireland  divorce  is  not  allowed. 

These  propositions  seem  opposed  to  the  doctrine  of  Malac  r. 
Malac,  "  that  personal  status  is  to  be  ascertained  by  the  lex  hd 
contractus,  and  not  by  the  law  of  the  domicil." 

Earl  of  JVickUno,  With  regard  to  French  couples  located  in 
France,  what  power  have  they  to  obtain  divorce  ? — ^llie  law  of 
France  as  it  at  present  exists  does  not  allow  divorce  at  aJL  Tht 
Code  Napoleon  continues,  but  that  part  of  it  which  authorised 
divorce  was  repealed  in  1816. 

The  difficulties  of  divorce  jurisdiction  are  not  solved  by  Pro- 
fessor Story,  whose  views  on  this  subject  are  somewhat  unoertuo. 
He  appears  to  advocate  the  necessity  of  domicil,  but  he  also 
appears  to  favour  the  doctrine  of  order,  which,  aooording  to  the 
Scotch  lawyers,  gives  jurisdiction  without  domiciL  He  says,  the 
difficulty  is  to  lay  down  principles  where,  after  the  marriage, 
''^there  is  a  change  of  domicil  by  one  of  the  parties  without  a 
similar  change  of  doimcil'by  the  other  (6),"  forgetting,  apparentlT, 
that  in  the  married  state  the  domicil  of  both  parties  is  the  same. 
He  further  remarks  that  the  continental  jurists  have  not  much 
cultivated  this  branch  of  law ;  and  he  asserts  that  "  it  is  to  the 
decisions  of  the  English  and  Scottish  Courts"  that  we  must  tun 
for  light.  The  English  Courts,  however,  have  done  little  in  this 
matter,  because  divorce  is  a  new  judicial  remedy  with  them.  The 
LoUey  case  is  in  fact  the  beginning  and  the  end  of  their  pcrfoon- 

(a)  Ab  in  Sitchie  v.  SittMe,  a  Sootob  Appeal  aedded  hf  the  Hooaa  aa  tto 
ISthAjnillSSl. 
(6)  Seepp.307-3MoftheGonfliotof  Jawb. 


DIVORCE  JURISDICTION  IN  ENGLAND  AND  SCOTLAND. 


685 


inces.  Professor  Stor^  must  be  supposed  to  have  h&d  tb^  judg- 
ments of  this  House  in  his  contempUtion.  But  these  were  on 
ippeals  from  Scotland,  in  Tovey  v.  JAndsay,  and  more  especially  in 
the  neat  case  of  Warrender  v.  Warrefuler, 

The  Scotch  Courts  have  indeed  done  much  to  advance  the  law 
of  divorce.  And  here  the  encomium  of  the  American  professor  is 
well  founded. 

Whoever  will  read  the  abjudications  of  the  Scotch  judges  upon 
difficult  divorce  cases,  must  be  struck  with  the  learning,  the 
science,  the  good  sense,  and  the  exemplary  industry  and  patience 
conatantly  exhibited  when  any  point  of  novelty  or  nicety  arises 
before  them. 

What  shall  be  the  husband's  right  when  he  has  repaired  to  a 
foreign  country  and  established  for  himself  a  domicil  there,  his 
wife  remaining  behind  ?  Suppose  her  to  have  committed  adultery, 
is  he  to  sue  her  in  the  country  he  has  left,  or  in  the  country  he 
has  adopted  ?  For  the  former  course  there  are  two  precedents, 
Skield  V.  Shield  (a),  and  Jack  v.  Jack,  which  last  was  decided  in 
the  husband's  feivour  by  Lord  Neaves  on  the  1st  June  1860 ;  but 
the  decision  was  carried  by  appeal  to  the  Inner  House  of  the  Court 
of  Session,  and  it  was  referred  to  all  the  Scotch  judges. 

The  counter  question  arises.  What  shall  be  the  wife's  right 
when  her  husband  has  established  himself  in  a  foreign  country 
and  there  committed  such  deUnquencies  as  would  in  this  country 
entitle  her  to  a  divorce  ?  The  doctrine  of  Merlin  and  Bouhier  is 
that  '*  the  husband's  change  of  domicil  ought  not  to  injure  the 
wife."  Lord  MoncriefTs  opinion  seems  to  the  same  effect  in 
Ringer  v.  Ringer,  15th  January  1840;  and  see  the  authorities 
cited  (Macq.,  Div.  251, 252).  The  very  point  arose  in  Deck  v.  Deck 
before  the  Divorce  Court  at  Westminster  in  July  1860. 

The  grounds  on  which  the  three  judges  (Sir  Cresswell  Cresswell, 
Mr.  Buon  Martin,  and  Mr.  Justice  Willes)  went  were  the  follow- 
ing :— They  first  held  that  Mr.  and  Mrs.  Deck  were^atural-born 
English  subjects,  owing  allegiance  to  the  Crown  of  England,  and 
ohedience  to  the  laws  of  England.  Now,  they  really  were  natural* 
bom  British  subjects,  and  they  really  owed  allegiance,  not  to  the 
Crown  of  England,  but  to  the  Crown  of  Great  Britain  and  Ireland. 
The  defendant  could  hardly  have  owed  obedience  to  the  laws  of 
England,  for,  according  to  the  authorities,  he  had  ceased  to  do  so 
by  changing  liis  permanent  domicil.  If  he  had  made  a  will  it 
must  have  conformed  to  the  laws  of  America,  or  have  been  invalid. 

British  subjects,  that  is  to  say,  persons  owing  allegiance  to 
Queen  Victoria,  unless  they  be  domiciled  in  England,  are  not 
amenable  to  the  jurisdiction  of  the  Divorce  Court  at  Westminster. 
Thus,  the  Scotcn  and  Irish  are  as  much  subjects  of  Her  Gracious 
Majesty  as  the  English  are.  Yet  the  Court  at  Westminster  can- 
not divorce  Scotch  or  Irish  couples  not  domiciled  in  England. 

A  British  subject  domiciled!^  in  France  cannot,  I  apprehend, 
obtam  divorce  from  the  Divorce  Court  at  Westminster,  but  must 
be  content  with  the  remedies  of  France.  So,  an  Englishman 
domiciled  in  Scotland  or  Ireland  must  be  content  with  the  respec- 
tive remedies  of  Scotland  and  Ireland. 

If  a  Frenchman  and  his  wife  come  to  this  countiy  and  esta- 
blish here  a  permanent  domicil,  either  of  them  may  apply  to  the 
Court  of  Divorce  at  Westminster,  although  both  may  owe  alle- 
giance to,  that  is  to  say,  be  subjects  of,  the  Imperial  Crown  of 
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'       No.  2. 


(a)  Hacq.  on  Div.  271. 
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^J™»«. .  France.    So  wifjh  respect  to  any  other  foreign  ooaple,  8peaiih» 
No.  9.      *  Italian,  German,  or  KTUsian.    The  domicil  gives  tiie  remedy, 
without  reference  to  allegiance. 

I  have  not  seen  the  element  of  allegiance  judicially  recognized 
as  a  ground  of  jurisdiction  in  any  divorce  case  except  this  m  Deck 
y.  Deck.  If  it  were  received,  it  would,  I  presume,  avemk 
domidl,  and  possibly  ezdude  the  effect  of  the  rule  wluch  hiings 
the  wife  withm  ^e  same  jurisdiction  as  that  which  affects  her 
husband.  The  observation  of  Mr.  Fraser,  p.  52,  is  that  allegiance, 
when  viewed  as  a  ground  of  divorce  jurisdiction,  oorreflponas  with 
the/omm  ortatnu,  a  forum  demolifllied  by  Lord  Eldon  in  GrwU  v. 
PMe  (a). 

The  judges  in  Deck  v.  Declr  relied  next  on  the  27th  section  of 
the  Divorce  Act,  which  enacts  that  it  shall  be  lawful  for '*  any 
wife"  to  sue  for  divorce.  This,  the  Court  said,  meant  any 
"  English  '*  wife.  But  what  is  the  meaning  of  the  ezpresaon 
'*  English  wife  ?"  Does  it  mean  an  Englishwoman  manied  to  a 
Frenchman,  or  does  it  mean  a  Frenchwoman  manied  to  an 
Englishman?  May  it  not  mean  both?  The  Act  of  Parliament 
does  not  say  any  English  wife,  but  "  any  wife."  So  it  says  **  any 
husband."  But  this  must  always  be  understood  to  mean  any 
wife  or  husband  entitled  to  move  the  jurisdiction. 

In  Bond  v.  Bond,  which  came  before  Sir  CressweQ  CressweU, 
Baron  Martin,  and  Mr.  Justice  Willes,  in  the  Divorce  Court,  on 
the  2nd  of  July  1860,  the  Court  took  time  to  consider  whether  it 
had  jurisdiction  to  grant  dissolution  of  marriage  at  tiie  suit  of  a 
wife,  there  being  circumstances  in  the  case  '*  from  which  it  might 
be  inferred  that  the  husband's  domicil  was  Irish."  In  ultimatchf 
pronouncing  judgment  of  divorce,  the  presiding  judge  (Sir 
Cresswell  Cresswdl)  said  that  "  Ireland,  for  the  purposes  of  this 
jurisdiction,  must  be  treated  as  a  foreign  countiy.  If  the  evidence 
on  this  point  had  been  so  cogent  as  to  compel  the  Court  to  take 
notice  that « the  respondent  was  not  English,  we  must  hare 
decided  whether  or  no  the  Court  can,  consistently  with  the  prin- 
ciples of  international  law,  assume  a  right  to  abjudicate  on  a 
petition  presented  against  a  foreigner,  who  is  served  abroad  with 
a  citation,  to  which  he  does  not  appear.  But  here  the  marriaf^ 
was  solemnized  in  England,  and  tne  respondent  afterwards  lived 
with  his  wife  at  various  places  in  England,  and  although  he  has 
not  submitted  to  the  jurisdiction,  he  nas  not  contested  it,  and  we 
do  not  find  evidence  of  so  conclusive  a  nature  as  to  compel  us  to 
deal  with  him  as  an  Irishman.  The  case  is,  therefore,  the  same  in 
substance  as  Deck  v.  Deck,  and  our  decree  is  that  the  marriage  be 
dissolved."  This  case  appears  to  have  gone  on  the  doctrine  of 
the  locus  contractus,  a  doctrine  to  which  even  the  Sootdi  lawyers 
pay  but  little  regard.  The  fact  that  the  respondent  did  not 
contest  the  jurisdiction  would  hardly  give  jurisdiction  if  the  Court 
was  otherwise  without  it  (b). 

Persons  domiciled  in  Ireland,  however  culpable,  may  epjoy  an 
immunity  from  divorce  jurisdiction.  If  the  decree  obtained  by 
Mrs.  Bond  is  of  questionable  validity,  it  is  simply  becauise  her 
husband  is  an  Irishman.    The  evil  of  the  want  of  a  dirarce 

(a)  1  Wilson  and  Shaw,  TIS. 

(6)  The  niArgtnal  note  to  Bond  ▼.  Bond  (2  Swab.  St  Triit  98)  is :  "Senble^if 
a  foreifoier  appears  otherwise  than  under  protest,  he  sabmits  himself  to  tae 
lorisdiotiou."  Jnrudictio  in  con§entisntts  (called  bj  the  Sooteh  law  pranptsd 
Jurisdiction)  was  relied  upon  in  Minaer  ▼.  JUnaer,  16th  Januanr  1840.  oeftsv  the 
Court  of  Session.  But  Lord  Moncrieff  said :  "I  am  deddedlj  of  opinioo  tfasft  it 
must  be  laid  wholly  aside.  If  it  were  listened  ta  it  would  open  a  eoovcmeat 
and  dangerous  door  to  collusion  In  every  case."   The  other  juaetM  contiiwed. 
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jurisdiction  in  Inland  is  therefore  not  confined  to  Ireland.  It  is 
8ttd  that  the  Roman  Catholic  population  of  Ireland  abhor  divoroes, 
but  thej  cannot  prevent  those  who  have  a  mind  from  asking  Par- 
liamenteiT  divorces.  Acoordinglv,  from  1804  to  1856,  there  have 
been  16  oivorce  bills  from  Irelayad.  The  last  was  the  Talbot  case, 
which  occupied  the  attention  of  this  House  for  the  best  part  of 
three  weeks. 

In  Belgium,  a  country  entirely  Catholic  (which  Ireland  is  not), 
divorces  are  permitted,  and  the  divorced  parties  marry  again 
without  any  scruple  of  conscience.  A  divorce  law  embracing 
Ireland  would  be  permissive  only.  No  one  is  obliged  to  sue  for 
dissolution  of  marriage.  The  relief  is  optional.  It  seems  im- 
material whether  to  bring  Ireland  within  the  territory  of  the 
Divorce  Court  at  Westminster,  or  to  give  the  jurisdiction  to  an 
Irish  tribunaL  It  is  observable  that  the  Court  at  Westminster  has 
already  authority  to  deal  with  Irish  cases,  under  the  Dedaratoiy 
Suits  Act  of  ia58  (a). 

Chairman.  I  believe  you  have  had  a  correspondence  with  the 
French  lawyers  ? — ^Yes,  with  Monsieur  Troplong,  the  President  of 
the  Cowr  de  Cassatiom. 


AmufDix 

fo  Frrr  9.  Firr, 

No.S. 


20th  June  1861. 


LORDS 

The  Lord  Chancellor. 
Earl  of  Caithness. 
Earl  of  Wicklow. 
Lord  Polwarth. 
Lord  Somerhill. 


PRESENT: 

Lord      Brougham      and 

Vaux. 
Lord  Cranworth. 
Lord  Wensleydale. 
Lord  Chelmsford. 


The  lord  CHANCELLOR  in  the  Chair. 
John  Frasbr  Macqueen,  Q.C.,  is  further  examined : 

In  a  recent  case  (b)  before  Sir  C.  Cresswell,  Mr.  Justice  Wightman 
and  Mr.  Justice  Williams,  it  has  been  decided  that  residence  in 
England,  without  domicil,  is  sufficient  to  found  a  jurisdiction  for 
divoroe.  The  husband,  a  Scotchman,  named  Brodie,  had,  imder 
a  deed  of  separation,  left  his  wife  in  Australia,  so  far  back  as  1851 . 
He  retumea  home  with  his  children  to  Scotland,  and  remained  in 
Scotland  for  about  three  years ;  he  afterwards  resided  in  London 
for  about  four  years ;  he  next  went  out  again  to  Australia,  where, 
as  he  mif|;ht  have  expected,  he  found  the  wife  whom  he  had  for- 
saken living  in  adultery.  He  finally  came  back  to  England  in  1 859 
and  forthwith  filed  his  petition  in  the  Divorce  Court,  praying  for 
a  dissolution  of  his  marriage.  A  decree  of  divorce  was  pronounced, 
although  the  wife  had  not  been  in  England  since  1833 ;  the  Court 
observing,  that  "  if  the  suit  had  been  a  testamentary  one,  they 
gave  no  opinion  as  to  what  the  effect  might  be  upon  the  question 
of  domicil."  From  this  observation  it  is  plain  that  they  did  not 
consider  an  English  domicil  to  have  been  established ;  tibey,  in 
fact,  disclaimed  a  jurisdiction  founded  on  domicil ;  they  went  on 
residential  jurisdiction,  similar  to  that  exercised  in  Scotland.  The 
Court  did  not  state  how  long  the  residence  must  last,  but  they 


(a)  21  &  22  Vict.  c.  93. 

(6)  Brodie  v,  Brodie,  22nd  April  1861. 


Swabey  and  Tnstram. 
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AppBiTDn  $aid  that  Brodie's  residenoe  was  a  hand  fide  rendence ;  a  pcmument 
™  ^KQ.'i^'"*   residence,  and  not  the  residence  of  a  casual  traveller. 

Now,  in  Scotland  it  is  true  that  &40  days'  residence  gives  a  divone 
jurisdiction ;  but  it  is  a  jurisdiction  which  the  Scotch  lawyers  have 
announced  their  readiness,  or  rather  their  wish,  to  surrender.  This 
appears  from  the  Report  of  the  Advocates'  Committee  of  the  31ai 
Jmj  1860,  which  contains  a  clause  drawn  up  hj  them  for  the 
express  purpose  of  abolishing  this  residential  jurisdiction.  It  is 
never  exercised  in  Scotland  unless  the  defendant  be  within  the 
territory.  In  the  very  important  and  much  considered  case  of 
Binaer  v.  Binder,  Macq.  Div.  268,  Second  series  of  Sooted  Caan, 
15  Januaiy  1840,  it  was  laid  down  by  nine  judges  of  the  Court  of 
Session  (including  the  Lord  President,  Lord  Gillies,  LordMcmcneff, 
and  Lord  Fullarton)  that  an  English  husband  did  not,  by  a  40  days' 
residence  in  Scotland,  alter  the  domicil  of  his  absent  wife,  and 
that  she  was,  consequently,  not  amenable  to  the  Scotch  jurisdic- 
tion; the  husband's  suit  for  divorce  was  therefore  dismissed.  The 
Scotch  judges,  in  their  admirable  reasonings,  diatinguished  be- 
tween residence  and  domicil  /  they  all  admitted  the  maxim  thai  the 
flomicil  of  the  husband  is  the  domicil  of  the  wife,  but  this  meuA 
the  real  domidl,  not  a  mere  residence. 

The  Scotch  lawyers,  in  speaking  of  such  cases,  always  assnine 
that  both  parties  are  resident  in  Scotland.  No  one,  so  ^  as  I 
know,  has  suggested  a  jurisdiction  by  the  residence  of  one  paitj 
only.  In  Scotland,  the  presence  of  the  defender  to  make  oat  the 
40  days'  jurisdiction  is  an  absolute  necessity.  But  it  would  seem 
from  Brodie  v.  Brodie  that  no  such  necessity  exists  in  the  Divorce 
Court  at  Westminster,  for  the  defendant  in  that  case  had  not  been 
in  England  for  nearly  30  years. 

It  is  difficult  to  see  how,  without  domidl,  the  EngUsh  Court 
could. have  had  jurisdiction  over  Mr.  Brodie's  wife ;  for,  aooordiog 
to  the  reasoning  in  Ringer  v.  Ringer,  the  defendant's  absence 
is  fatal  when  residence  alone  is  gone  upon.  When  ^e  decree  is 
pronounced  by  the  Court  of  the  domicil,  the  absence  of  the 
defendant  is  immaterial,  because  the  domicil  of  both  parties  is,  bv 
presumption  of  law,  the  same ;  but  there  is  no  presumption  i^icn 
says  that  the  residence  of  both  parties  is  the  same. 

If  residential  jurisdiction  was  sufficient  in  Brodie  v.  Brodie, 
why,  it  may  be  asked,  was  it  deemed  insuffident  in  Tottemadu  v. 
ToUemache? 

Mr.  Tollemache  was  married  in  Scotland.  His  wife's  aduttciy 
was  committed  in  Scotland.  The  facts,  as  proved  before  the  jm, 
showed  a  residence  bond  fide  in  ScolJana,  inteiraiited  onlv  ij 
temporary  visits  to  relatives  in  England.  This  resioenoe  in  Seot- 
lana  was  for  nearly  four  years ;  that  is  to  say,  about  as  long  and 
as  little  like  that  of  a  ''casual  traveller  "  as  Brodie's  bad  been  in 
England.  Furthermore,  Mr.  ToUemache's  wife  was  all  the  tinie 
within  the  Scotch  territory.  Thus  there  were  several  knovn 
elements  of  jurisdiction  in  Tollemache  v.  Tottanaehe  which  did  not 
occur  in  Brodie  v.  Brodie. 

In  Tollemache  v.  Tollemache  the  Scotch  Court  granted  a  divovee 
The  divorced  wife  afterwards  married  and  had  lasue.  Mr.  Tdle- 
mache  himself  wished  to  many  again,  but  doubts  were  suggested 
to  him  as  to  the  validity  of  the  Scotch  divorce.  He  applied  to  tins 
House  for  leave  to  bring  in  a  Bill  to  dissolve  his  mamage,  as  from 
the  date  of  the  Scotch  sentence;  but  a  select  Committee  lepoited 
against  permitting  such  Bill  to  be  introduced.  Aftowanb, 
Mr.  Tollemache  filed  his  petition  in  the  Divorce  Court  at  West- 
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minster,  and  Sir  Cresswell  Cresswell,  Mr.  Justice  Williams,  and        ArpsMoix 
Baron  Martin,  on  the  9th  July  1869,  pronounced  the  Scotch   ™  ^S-'a.  ***""* 
diTorce  bad,  simpl}^  because  Mr.  ToUemache  was  what  they  called 
*'a  domiciled  Englishman." 

The  decree  in  Brodie  v.  Brodie  is  founded  on  residential  juris- 
diction alone.  The  Scotch  decree  in  ToUemache  v.  Tollemache 
rested  on  more  than  residential  jurisdiction.  It  rested  on  the 
groond  that  Scotland  was  the  locia  delicti,  and  on  the  ground  not 
onlf  that  ^e  Defendant  was  within  the  territonr,  but  that  she  had 
been  so  throughout  the  whole  married  Hfe.  These  circumstances 
suggest  thai  the  Scotch  Divorce  in  ToUemache  v.  ToUemache  was 
beto  than  the  English  divorce  in  Brodie  ▼.  Brodie;  but  the 
English  Court  treated  the  Scotch  divorce  as  a  nullity,  and  if 
Mn.  ToUemache's  second  marriage  had  been  in  England,  she 
would  in  England  have  been  guilty  of  bigamy. 

In  Scotland  a  commercial  contract  may  be  enforced  hv  arrest- 
ment adfimdandam  jurisdictumem  ;  but  it  was  decided  by  the  Court 
of  Session  90  years  ago,  that  a  jurisdiction  so  created  was  not 
applicable  to  cases  of  personal  status ;  hence  it  is  unavailable  for 
divorce.  The  distinction  is  approved  of  by  Lord  Chancellor  Cran- 
worth  in  theiJoiMfoii  and  North-Western  Railway  Company  v.  hind- 
«y,  which  will  be  found  in  the  3rd  volume  of  my  Reports,  page  99. 

Sir  John  Dobney   Harding,  Knt.,  Q.C.,  D.C.L.,  Queen's 
Advocate  General,  is  called  in,  and  examined  as  follows : 

The  Chairman  (a).  We  shall  be  glad  to  have  your  opinion  upon 
the  two  great  questions  which  this  Committee  has  under  consi- 
deration. !Rr8t,  as  to  what  persons,  with  reference  to  the  country 
m  which  they  live,  as  the  law  now  stands,  have  a  right  to  sue  for 
a  dissolution  of  marriage  in  the  Court  at  Westminster:  and, 
seoondfy,  we  should  like  to  hear  your  opinion  as  to  what  change, 
if  any,  should  be  made  in  the  law  ? — Upon  the  first  question  I 
ought  to  say  that  by  accident  I  only  received  your  Lordships' 
smnmons  yesterday,  and,  therefore,  I  have  not  had  sufficient 
time  to  prepare  myself;  and  in  the  next  place,  I  should  mention 
that  I  have  practised  very  little,  scarcely  at  all,  in  the  Divorce 
Court ;  my  duty  to  the  Crown  in  effect  prevents  it.  As  to  what 
tiie  law  is  now,  and  as  to  what  founds  tne  jurisdiction,  I  have  a 
very  strong  impression,  but  it  is  little  more  than  my  private  im- 
pression. I  conceive  that  Mr.  Justice  Cresswell  has  administered 
the  law  exactly  as  he  found  it,  and  as  he  was  bound  to  administer 
iU  and  has  not  deviated  at  all,  and,  as  far  as  I  am  aware,  no 
statutory  enactment  is  required  at  all  upon  that  point.  My  im- 
pression is  that  it  would  do  more  harm  than  good ;  and  I  will 
state  shortly  what  that  impression  is.  Marriage,  for  the  purpose 
wil^  which  we  are  dealing  to-day,  must  be  considered  as  entirely 
and  solely  of  Christian  origin  aU  over  Europe,  and  emphatically 
so  in  England  and  Scotland.  Some  misapprehension,  I  appre- 
hend, has  been  caused  by  the  use  of  the  word  "  contract "  as 
applicable  to  it  by  later  writers.  I  conceive  that  the  Book  of 
Common  Prayer,  which  is  of  high  legal  authority  as  part  of  the 
Act  of  Uniformity,  is  as  legally  correct  upon  that  as  it  is  theo- 
iogically  accurate;  it  defines  it  over  and  over  again  as  a  status, 
"  which  is  an  honourable  estate  instituted  of  God,"  and  calls  it 
"  the  holy  estate  of  matrimony ; "   and,  owing  to  its  Christian 

(a)  Lord  Chancellor  Campbell. 
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TO  pSt  "f^iTT  °^*^'  '*  comes  of  course  under  the  Christian  junsdictioD.  It 
No.  3.  '  was  a  Christian  institution,  and  concerned  the  **  Cwitas  Bei"  ts 
opposed  to  the  "  Imperium  Romamtrnj"  it  was  exercised  "pro 
wttUe  anima*'  and  arose  from  the  "  cura  animamm.'*  No  pastor 
could  deal  with  another  pastor's  sheep;  that  was  their  theorj 
and  principle.  It  was  founded  upon  theological  views,  hut  it  fdl 
in  so  remarkahly  with  the  feudal  idea,  that  some  people  supposed 
it  had  a  feudal  origin,  just  as  the  "homo  regis"  bom  upon  the 
king's  land  was  the  king's  man,  so  the  "  homo  epitcopi,**  whether 
bom  upon  the  bishop*s  land  or  dwelling  in  his  diocese,  was  the 
bishop's  man.  The  Bishop  of  London  could  only  deal  with  souls 
in  his  diocese,  and  the  Bishop  of  Winchester  could  only  deal  with 
souls  in  his  diocese,  and  they  could  not  meddle  with  each  other's 
sheep.  For  that  reason,  as  I  understand  it,  the  jurisdiction  of 
the  Ecclesiastical  Courts  being  exercised  *'pro  salute  amaue,"  was 
necessarily  and  consistently  local.  The  statute  of  Citations,  the 
23  Hen.  6,  c.  9.,  which  was  held  to  be  merely  in  affirmance  of  ths 
common  law,  "  consecrated "  (as  the  French  would  say)  or  em* 
bodied  and  affirmed  the  principle  of  the  common  law;  and  it 
forbade  the  citing  of  persons  out  of  the  diocese  in  which  thej 
were  ^Mnhabiting  and  dwelling,"  coming  as  near  the  woid 
**  domicil "  as  an  English  statute  in  the  time  of  Henn'  8  could 
do.  So  the  jurisdiction  remained,  until  it  was  given  to  Sir  Cress- 
well  Cresswell  by  the  2d  section  of  the  20  &  21  Vict.,  in  these 
words,  "  to  exercise  all  jurisdiction  now  exerciseable  in  any  Eccle- 
siastical Court  in  England."  It  was  and  is  clearly  therefore  local. 
The  limits  of  the  ecclesiastical  jurisdictions  inter  se,  the  differences 
between  the  provinces  and  dioceses  and  peculiars  were  abolished, 
but  the  circumscription  was  the  same.  Sir  C.  Cresswell  had  all 
the  English  ecclesiastical  jurisdiction,  and  that  was  the  limit,  as  if 
Ik  had  been  in  a  schedule. 

That  jurisdiction  of  the  Ecclesiastical  Courts  did  not  extend 
to  the  dissolution  of  marriage  ? — Certainly  not ;  I  am  speakinir  of 
jurisdiction  in  its  local  sense.  Sir  Cresswell  Cresswell  bad  a 
much  greater  jurisdiction  in  the  sense  of  the  power  of  breaking  a 
marriage;  but  he  had  the  same  jurisdiction  locally.  The  ques- 
tion is,  what  is  the  local  limit  or  definition  of  Mr.  Justice  Cress- 
well's  jurisdictioQ? 

Geo^phically,  might  we  not  say? — Geographicallv.  Then, 
that  bein^  so,  I  apprehend  that  Sir  Cresswell  Cresswell  has  ad- 
hered to  it  as  far  as  he  can.  In  the  cases  of  Tollemache  v.  Tolif- 
maehe,  Simonin  v.  MaUcy  Beck  v.  Beck,  Palmer  v.  Palmer,  and 
Yelverton  v.  Yelverton,  so  far  as  I  am  aware,  he  has  rigidly  adhered 
to  that,  as  far  as  he  could.  I  do  not  find  that  there  has  been  aor 
conflict  of  cases  or  any  trouble.  I  will  take  the  important  case  of 
Yelverton  v.  Yelverton  •-  supposing  that  there  had  been  a  jury, 
and  that  the  jury  were  right  upon  the  facts,  and  Major  Yelverton 
had  never  acquired  an  English  domicil,  then  Sir  Cresswell  Cress- 
well, I  ap])renend,  was  perfectly  right  in  his  application  of  the 
law,  in  saying  that  he  had  no  jurisdiction.  In  tne  same  way  as 
regards  the  domicil  of  the  husband  bein^  the  domicil  of  the  wife ; 
Mr.  Tollemache  had  an  English  domicil  which  he  had  nerer 
abandoned ;  and  Sir  C.  Cresswell  held  that  his  wife  had  the  saine 
domicil.  If  the  husband  had  obtained  a  divorce  in  Sootland,  in 
Spain,  or  in  France,  he  had  a  right,  nevertheless,  to  come  and  say. 
''^ow  give  me  an  English  divorce."  Again,  in  oonobontkni  of 
this  view,  it  seems  to  me  that  the  Government  (if  I  may  use  such 
« word)  lias  acted  with  respect  to  a  sul^eet  mentiMed  by  Mr. 
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Muqueen  (a  very  curious  one),  that  of  the  Colonial  Divorce  Juris*       AmwDix 

diction.  It  is  not  within  Mr.  Macqueen's  cognizance,  possibly,  and   *~  **'No.*i,^'"' 

is  not  generally  known,  that  on  the  passing  of  the  Divorce  Bill, 

Lord  Stanley  (who  was,  I  think,  then  Secretaiy  for  the  Colonies) 

lent  a  drcnlsr  to  the  different  colonies,  bringing  the  altered  state 

of  tiie  English  law  to  their  attention,  and  recommending,  or  rather 

snggesting,  that  they  might,  if  they  chose,  pass  laws  of  the  same 

kind;  tiiat  has  been  done  extensivdy.    Some  of  the  colonies  have 

pmedlaws;  in  some  cases  I  have  advised  the  Government  ta 

rqeet  them,  because  they  differ  in  important  particulars  £rom  the 

&iglish  law;  others  I  liave  advised  the  Government  to  pass  into 

liv,  because  they  adopted  the  English  law  ^sMmis  verbis. 

OujBfht  not  a  oaiefol  watch  to  be  maintained,  to  see  that  the 
ooIonuJ  legislatures  do  not  introduce  any  discrepancy  into  the 
the  law  of  marriage? — No  doubt.  A  most  carious  case  of  dis- 
crepancy lately  occurred,  and  upon  inquiry,  we  were  informed  that 
it  entirav  aroae  from  the  preponderance  of  the  "  Scotch  element " 
in  the  colony  ;  they  do  require  veiy  close  looking  after.  That  ia 
Btin,  however,  proceeding  upon  the  theory  of  local  jurisdiction ; 
those  ooloniea  uat  have  vested  in  their  Supreme  Com't  the  same 
powers  as  are  vested  in  Sir  Cresswell  Cresswell  are  provided  for ; 
they  are  like  foreign  countries  with  a  law  analogous  to  our  own. 
I  do  not  think  that  I  need  trouble  your  Lordsnips  any  further 
with  my  ideas  upon  the  question  of  the  present  local  limit  of  the 
jurisdiction. 

Allow  me  now  to  call  your  attention  to  the  vexed  question, 
whether  an  English  subject,  who  is  a  native  of  England  and  has 
uquired  an  Anglo-Indian  domicil  (his  wife  being  in  India,  and 
adultery  having  been  committed  there),  can  sue  for  a  divorce 
before  Sir  C.  Cresswell  in  the  Court  at  Westminster?— First,  I 
should  say,  with  the  greatest  deference,  that  in  my  humble 
opinion  the  question  of  the  parties  being  English  subjects  or  not, 
ahhough  imported  into  some  cases  upon  high  authority,  has  no 
more  bearing  upon  it  than  the  colour  of  their  hair. 

fie  good  enough  to  answer  the  question  as  I  propound  it; 
and  we  will  discard  any  circumstance  that  is  not  essential.  An 
English  bom  subject  poes  to  India,  and  acquires  an  Anglo-Indian 
domicil;  his  wife,  bemg  in  India,  is  guilty  of  adultery;  and  he, 
baring  this  Anglo-Indian  domicil,  proposes  to  sue  in  the  Court  at 
Westminster  for  dissolution  of  marriage ;  has  the  Court  jurisdic- 
tion?— ^In  answer  to  the  first  branch  of  the  question  I  should  say 
no;  but  that  would  depend  upon  the  character  of  the  Anglo- 
Indian  domicil. 

The  English  domicil  is  supposed  to  be  lost? — ^Then,  I  say, 
that  inasmuch  as  no  English  Ecclesiastical  Court  would  have  had 
jurisdiction.  Sir  Cresswell  Cresswell  can  have  none ;  it  must  be 
left  to  the  Legislature,  or  to  the  legislative  power  of  India,  what- 
ever that  may  be. 

Suppose  that  an  English  subject  goes  to  one  of  the  Austra- 
lian colonies,  intending  to  remain  there  for  the  rest  of  his  life,  and 
hb  wife  commits  adi3tery,  may  he  sue  for  a  dissolution  of  his 
xnairiage  in  the  Court  at  Westminster? — Certainly  not  in  any 
colony  which  has  already  the  same  power  vested  in  its  supreme 
Comt ;  nor  do  I  think  in  any  colony. 

But  if  that  jurisdiction  is  vested,  it  may  be  doubted  whether 
it  ooold  be  taken  away  by  another  Court  having  power  conferred 
upon  it? — I  adopt  your  Lordship's  correction ;  the  proper  answer 
would  have  been,  that  Mr.  Justice  Cresswell  would  never  have 
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Afpbi Dix        had  any  jurisdiction  over  him,  beeauae  no  English  biahop  would 
TO  Pyji^Pin^  have  ha^  anv. 

Lord  Chelmrford,  It  would  not  come  within  your  map  T—It 
would  not. 

Chcnrman.  You  would  say  that  a  domiciled  Scotdmian  could 
not  sue  for  a  dissolution  of  marriage  before  Sir  CressweU  Cress- 
well  ? — I  should  say  not. 

Lord  Wensleydale,  You  say  that  the  right  is  confined  to 
the  inhabitants  of  English  dioceses  7 — I  only  had  an  opportonitj 
yesterday  of  looking  into  it  for  ten  minutes,  and  I  may  be  quite 
wrong,  but  that  is  my  present  impression. 

Chairman,  Does  it  not  follow,  then,  that  persons  manied 
in  Ireland,  and  domiciled  there,  could  not,  in  your  opinion,  sue 
for  dissolution  of  marriage  before  Sir  C.  Cresswell? — I  think 
YelverUm  v.  Yelverton  rightly  decided  upon  that  point. 

Earl  of  Wicklow.  Do  you  believe  that  an  Irish  gentknian, 
wishing  to  obtain  a  divorce  in  the  Court  of  Sir  Cresswell  Cress- 
well,  could,  by  coming  over  to  this  country,  and  residing  for  any 
length  of  time,  solely  for  the  purpose  of  entitling  himself  to 
come  into  Court,  obtain  a  hearing? — ^Taking  ^rour  Lordship's 
question  as  it  is  put,  certainly  not ;  ne  could  do  it,  but  he  could 
not  do  it  in  the  way  suggested. 

Chairman,  Would  you  regard  that,  which  we  call  perma- 
nent domicil,  which  regulates  the  succession  to  personal  propotr, 
as  the  test? — I  would  only  say  that,  in  the  few  cases  in  whidi  the 
question  of  jurisdiction  was  considered  under  the  old  ecclesiastical 
system  in  Doctors'  Commons,  the  test  was  practically  not  so 
severe;  my  personal  view  would  be,  that  there  could  be  no 
substantial  distinction. 

Residence  would  be  regarded  more  than  that  which  we  call 
permanent  domicil? — It  was,  in  eveiy  case  in  which  the  question 
was  raised  under  the  old  svstem  in  Doctors'  Commons ;  appear- 
ance to  the  citation  was  held  to  cure  all  defects,  and  parties 
generally  appeared.  Again,  as  the  Ecclesiastical  Courts  could 
only  grant  separation,  it  was  not  such  a  question  of  life  and  death 
as  it  is  now ;  and,  therefore,  the  question  was  seldom  raised,  and 
the  Court  was  naturally  indisposed  to  shorten  its  jurisdiction  on 
a  technical  point  of  that  kind ;  or  rather,  it  disposed  of  the  ques- 
tion without  going  into  the  matter  aufond. 

Lord  Brougham,  The  jurisdiction  being  confined  to  8f|a- 
ration? — ^The  jurisdiction  being  confined  to  separation,  except  in 
cases  of  nulli^  of  marriage,  which  were  very  rare. 

Chairman.  Suppose  the  case  of  a  native-bom  Scotchman 
coming  to  England,  and  marrying  in  England,  but  not  changim,' 
his  permanent  domicil,  meaning  to  return  to  his  own  countrr, 
and  havinff  resided  seven  years  in  England,  and  that  his  ^e 
commits  adultery  in  England ;  where  is  he  to  sue  for  a  divorce  T— 
The  only  answer  that  I  can  safely  give  at  present,  according  to 
my  impression  of  the  decision  in  Yelverton  v.  Yelverton^  is,  th^: 
he  ought  to  be  allowed  to  sue  in  England ;  what  he  could  do  in 
Scotland  I  cannot  say. 

You  would  not  regard  permanent  domicil,  which  regulates 
succession  to  personal  property,  as  the  test? — I  can  onlvsay  at 
this  moment  that  I  cannot  recall  any  sound  or  substantial  trust- 
worthy legal  distinction  between  domicil  for  one  purpose  and 
domicil  for  another:  that  has  been  thrown  out,  but  it  is  almost 
impossible  to  define  it. 

All  lawyers   agree  that   i)ermanent   domicil   is  thai  which 
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RKfulates  the  snocessioii  to  personal  pro])erty;  but  a  man  may        Armmx 
hwc  a  domidl  with  r^^d  to  forensic  jturisdiction,  which  may  be   **  ^no.  a.^"*' ' 
regulated  by  different  considerations  from  those  determining  his 
testamentary  domicil  ? — It  would  be  for  the  Court  to  say,  upon 
consideration,  whether^  under  the  facts  and  circumstances,  he  had 
such  a  domicil,  if  the  point  were  raised. 

What  would  be  the  test  of  that  domicil,  as  we  have  no 
municipal  law  in  England  respecting  that  forensic  domicil? — 
There  would  be  no  difnculty  in  pointing  out  many  authorities  as 
to  what  would  constitute  such  a  domicil.  If  I  were  to  attempt  to 
lay  down  what  would  be  the  least  that  would  do  it,  I  might  nave 
some  difficulty.  In  the  first  place,  your  Lordship  knows  that 
practically  the  Court  would  not  be  astute  to  raise  the  point;  and, 
when  the  point  is  raised,  the  Court  must  determine  upon  the 
evidence  submitted  to  it  pro  and  con.j  which  might  not  always  be 
the  real  state  of  circumstances. 

Upon  what  principle  would  you  ask  the  Court  to  decide? — 
As  far  as  I  can  say,  I  presume  it  might  decide  it  on  a  principle 
something  short  of  sucn  a  domicil. 

Lon^  Cranwortk.  You  say  the  Coiurt  would  not  be  astute 
to  diflcover  that  it  had  not  jurisdiction ;  but  supposing  it  had  not 
jurisdiction,  would  the  dissolution  be  valid  ? — I  think  not ;  there 
mi^ht  be  an  objection  taken  afterwards  that  the  Court  had  only 
jonsdidaon  in  cases  in  which  the  bishops  had  jurisdiction. 

Ciatmum.  Be  good  enough  to  state  anything  further 
you  have  to  say  as  to  your  opinion  of  the  law  as  it  exists ;  and 
then  I  would  ask  you  to  tell  us  whether  you  think  that  there 
should  be  any  and  what  alteration  in  the  law  ? — As  to  adding  any 
statement  of  the  law  as  it  exists  I  should  ask  to  be  allowed  to 
decline  to  do  that  this  morning,  without  some  intimation  upon 
what  points  your  Lordships  wish  an  opinion.  I  would  only 
remark  (in  consequence  of  something  that  fell  from  Mr.  Mac- 

Sueen)  upon  the  proposition  that  the  domicil  for  the  husband  is 
iie  domicil  of  the  wife,  and  that^  although  very  strong  circum- 
stances may  exist  contrh,  and  great  hardships  may  be  thereby 
caused,  vet  that  has  been  lately  affirmed  by  the  Court  of  the  last 
resort,  the  House  of  Lords,  in  Dolphin  v.  Robins,  In  that  case 
there  was  a  judicial  separation  in  France ;  the  husband's  change 
of  domidl  might  affect  the  validity  of  the  wife's  testamentary 
appointments  under  a  power  from  time  to  time ;  the  wife  being 
in  perfect  ignorance  of  where  her  husband  might  be ;  all  that 
was  strongly  put,  and  yet  the  Court  adhered  to  the  principle  that 
the  domicil  of  the  husband  must  be  the  domicil  of  the  wife. 

The  exception,  perhaps,  ought  to  be  introduced,  that  if  the 
husband  changes  his  domicil,  and  the  wife's  domicil  be  changed 
thereby,  she  might  be  deprived  of  all  remedy  ? — She  might ;  that 
is  the  law  at  present. 

Do  you  thmk  that  a^  person  having  an  Anglo-Indian  domicil 
ought  not  to  be  allowed  to  sue  for  a  divorce  in  the  Court 
at  Westminster ;  ought  that  to  be  the  permanent  law  ? — If  I  were 
al^islator  I  would  vote  against  the  Bill ;  that  is  all  I  have  to  say. 
Let  the  Indian  le^lative  power,  which  is  a  superior  body,  having 
the  best  legal  assistance,  make  a  law,  as  other  colonies  have  done. 
India  is  now,  in  effect,  merely  a  colony  for  this  purpose. 

You  have  stated  your  opinion,  upon  consideration,  to  be 
that  English  subjects  living  in  colonies  that  have  that  jurisdiction, 
tftuld  1^  deprived  of  that  right  of  suing  in  the  Court  at  West- 
niufterfor  a  dissolution  of  marriage  ?-r'I  maybe  quite  wrong; 
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Apmroix  but  I  hold  that  the  residents  in  a  colony  are  deprived  of  aooen  to 
^  ^*Ko.'a.'''"'  ^^^  Divorce  Court  at  Westminster,  because  no  one  in  that  colony 
would  be  subject  to  the  jurisdiction  of  an  eodesiaatical  court,  or  a 
bishop  in  England.  They  would  be  outside  the  line,  as  I  sbodd 
draw  it  on  the  map.  There  is  an  additional  reason  against  sUcn 
ing  that  state  of  things,  quoad  the  colonies  that  mire  shesdy 
adopted  our  law,  and  made  marriage  judicially  dissoluble. 

Vou  think  that  that  ought  to  continue  to  be  the  test  as  to 
jurisdiction,  namely,  whether  under  the  former  Ecdesiastic&l  Law 
the  Ecclesiastical  Court  would  have  had  jurisdiction  over  the 
soul  ? — I  have  not  heard  anything  as  yet  sufficient  to  satisfy  me 
that  it  ought  not. 

Your  opinion,  as  I  understand  it,  is  that  a  person  liring  in 
India  must  apply  to  the  Legislature  for  a  divorce.  In  this 
session  of  Parliament,  a  petition  has  been  presented  by  an  officer 
in  the  army  as  to  an  Anglo-Indian  domicil,  for  a  divorce  under 
the  old  system.  He  brought  an  action  for  crim.  con.,  and  had  s 
suit  for  a  divorce  a  mensa  et  thoro,  at  Calcutta ;  and  now  his  peti- 
tion for  a  bill  dissolving  the  marriage  has  passed  the  two  Uousei 
of  Parliament;  do  you  think  he  ought  to  be  driven  to  that, 
instead  of  being  allowed  to  sue  for  a  dissolution  of  msinfe 
before  Sir  C.  CressweU  ? — I  have  a  strong  opinion  individually  thit 
he  ought  not  to  be  allowed  to  do  so.  T%e  mischief  to  both  psrtieB 
either  of  bringing  witnesses  in  a  disputed  case  to  England,  or  of  an 
examination  of  witnesses  (some  of  them  native  witnesses)  by  com- 
mission in  India,  and  reacting  those  depositions  in  Court,  would 
be  so  great  as  almost  to  amount  to  a  denial  of  justice.  The  remedy 
is  easy.  Why  has  not  India  followed  the  example  of  many  other 
colonies  ?  It  is  a  colony  with  ample  legislative  powers.  Let  it 
pass  an  Act  in  the  same  words  as  the  English  Divorce  Act 

Lord  Brougham,  The  same  difficuHr  and  expense  and  hard- 
ship would  apply  to  the  proceeding  by  bUl  in  Parliament?— 
Exactly ;  but  it  is  the  only  remedy  open  to  the  party.  I  would 
correct  that  by  Indian  legislation.  India  ought  to  have  done  tiw 
same  as  other  colonies  have  done,  namely,  passed  a  Divorce  Comt 
Act. 

Lord  SomerhUL  As  regards  the  particular  case,  do  joo 
think  that  it  would  be  well  that  any  colony  should  pass  a  special 
Act  divorcing  the  party  in  that  colony  ? — I  can  only  say  that  Aat 
in  my  opinion  is  a  question  entirely  of  the  capaci^  of  the 
legislature  of  a  particular  colony.  There  are  manv  of  them  in 
which  it  mijght  be  done ;  in  others,  it  might  be  followed  by  the 
grossest  iniquity  and  perversion  of  justice. 

Earl  of  Wickhw.  What  would  you  recommend  with  repaid 
to  those  colonies  in  which  there  is  no  legislature  ? — They  are  in  a 
better  position  for  my  purpose  than  others.  Forimmaii  mumm  jm 
si  bona  norint  j  those  colonies  are  best  governed  idbich  the  Qneea 
governs  by  Order  in  Council,  subject  to  a  convenient  local  povff 
exercised  by  the  Governor,  with  an  Executive  Goundl,  of  makinf 
ordinances. 

Chairman.  How  would  parties  obtain  b  dissolutioa  of 
marriage  in  such  a  colony?— I  have  never  had  to  consider  this 
particular  question,  but  with  great  hesitation  1  answer  it  thus: 
that  the  Queen  by  Order  in  Council  might  confer  upon  the 
Supreme  Court  the  same  fiower  as  is  vested  in  Sir  C.  CressweU ;  and 
that  would  be  in  my  oninion  a  valid  act  on  the  part  of  tiie  Qoeen. 

Do  you  think  it  advisable  that  an  Order  in  Council  should 
be  made  conferring  such  a  power?— That  would  depend  (as  I 


DIVOBCE  JUBISDICrriON  IN  ENGLAND  AND  SCOTLAND.  695 

said  before),  upon  the  individual  case  of  a  colony  enjoyinf^  the  Annrnx 
hltamnga  of  repreeentative  Government.  It  would  depend  upon  ™  ^'{3!) 'i*^"*' 
how  tluit  Government  was  constituted.  I  have  the  nonour  of 
kntnnnf^a  Colonial  Chief  Justice  who  never  had  any  legal  educa- 
tion except  that  which  he  acquired  as  a  medical  man,  and  after- 
wards as  a  military  man ;  and  I  would  not  trust  his  Honour  with 
the  execution  of  such  a  power.  Of  course  it  is  possible  that  the 
Supreme  Court  and  the  Legislature  might  in  time,  like  the 
colonies,  degenerate;  but  whenever  they  ceased  to  be  proper 
parties  to  execute  the  power,  the  Crown  might  revoke  the  Order 
m  Council ;  as  to  many  of  the  smaller  colonies,  I  conceive  that 
any  local  proofing  for  a  divorce  a  vinculo,  either  by  a  Supreme 
Court  or  b^  a  Legislatiure,  is  practically  impossible. 

Your  opinion  is,  that  no  person  domiciled  or  resident  in 
Ireland,  could  sue  in  the  Court  at  Westminster  for  a  divorce?— 
I  think  that  Yelverton  v.  Yelverton  was  rightly  decided  on  that 
very  point. 

How  do  you  think  that  Ireland  ought  to  be  dealt  with,  in 
respect  of  dissolution  of  marriage  ? — If  1  am  asked  that  question 
as  a  legislator,  I  find  this  feaHul  question  introduced.  I  may 
say  that  it  is  beyond  my  province  to  deal  with  this  question ;  but 
1  cannot  set  aside  altogether  the  circumstance,  that  so  large  a 
proportion  of  the  people  of  Ireland  are  Roman  Catholics ;  and 
their  idea,  to  a  certain  limited  extent,  has  operated  upon  the 
Protestant  portion  of  the  population ;  namely,  that  marriage  is 
indissoluble ;  and  I  think  that  you  will  get  into  unforeseen  dif- 
ficulties of  vast  magnitude  if  you  attempt  to  make,  in  Ireland, 
that  revolution  which  you  have  only  recently  made  in  the  Protest- 
ant country  of  England. 

Lord  Brougham,  Do  vou  take  the  tendency  of  Protestant 
opinion,  in  Ireland,  to  be  that  marriage  is  a  sacrament  and  is 
indissoluble? — Certainly  not.  But  according  to  the  very  limited 
impression  I  have  been  able  to  form  from  having  been  bred 
amongst  Irish  people,  from  having  visited  Ireland,  and  having 
Irish  connexions,  I  can  only  say,  that  the  idea  of  the  indissolu* 
bility  of  marriage,  which  is  always  agreeable  to  a  certain  order 
of  mind,  has,  to  a  certain  extent,  penetrated  even  the  Protestant 
population  of  Ireland  ;  and  I  douot  whether  they  would  like  to 
see  marriage  treated  as  we  treat  an  action  upon  a  horse  case 
(popularly  speaking),  and  to  see  such  a  question  settled,  in  five 
minutes,  before  a  single  judge. 

Chairman.  According  to  your  opinion,  an  Irishman  can 
only  have  his  marriage  dissolved  by  Act  of  Parliament,  in  eon- 
seouenoe  of  the  adult^  of  his  m(e  ? — By  Act  of  Parliament. 

Do  you  think  that  such  a  state  of  things  ought  to  con^ 
tinue? — My  own  private  impression,  if  I  were  absolute  Governor 
of  Ireland,  woula  be,  that  it  should  not  continue ;  but  I  am 
unable  to  say,  at  this  moment,  what  should  be  the  modifications, 
I  think  that  the  operation  of  the  Divorce  Court,  as  at  present 
constituted,  has  taken  the  people  of  England  by  surprise.  It 
was  not  what  they  calculatea  upon,  that  a  single  judge  should 
try  a  case  of  divorce,  and  settle  it  as  a  case  of  contract  for  the 
delivery  of  goods.  I  do  not  individually  object  to  it ;  but  I  think 
that  it  was  not  contemplated*,  and  that  something  very  di£Perent 
must  be  adopted  in  Ireland. 

Lord  Brougham.  To  avoid  the  expense  and  difficulty  of 
bringing  witnesses  over  from  Ireland  to  England,  would  you 
suggest  the  estabitshment  of  a  local  jurisdiction  similar  to  the 
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APFEjiDix        Court  at  Westminster? — If  I  were  to  le^slate  upon  the  subject  I 

^^  **No.*2.  "^*   would  first  of  all  endeavour  to  come  to  an  understanding  (if  I 

may  say  so)  witb  the  Roman  Catholics  ;  for  my  own  impression 

would  be,  that  if  you  endeavour  to  force  it  upon  them,  it  would 

ludicrously  fail. 

Chairman,  We  cannot  compel  them,  nor  do  we  wish  to 
compel  them,  to  change  their  o^mion  about  marriage  being  indis- 
soluble ;  but  would  it  be  any  injury  to  them  if  their  Protestant 
fellow-subjects  in  Ireland  were  allowed  to  sue  for  divorce  in  the 
Court  at  Westminster  ? — I  think  one  step  might  be  taken  con- 
sistently  with  policy  and  justice;  namely,  to  erect  a  Divorce 
Court  in  Ireland  for  Protestants  alone;  in  cases  where  both 
parties  were  Protestants.  I  cannot  see  that  that  would  be  any 
injustice  to  the  Roman  Catholics;  that  might  be  tric^  as  an  ex- 
periment to  see  how  it  worked. 

Lord  Brougham.  What  would  be  the  test  of  Protestantism 
in  that  case? — ^There  would  be  a  difficulty  in  that,  no  doubt; 
but  I  think  it  might  be  overcome  bv  requiring  a  judicial  dedani- 
tion  from  each  of  the  parties,  that  they  were  Protestants,  for  that 
purpose.  No  conscientious  Roman  Catholic  woidd  make  such  a 
declaration. 

Earl  of  Wickhw.  Is  it  your  opinion  that  it  would  be 
giving  less  ofPence  to  the  Roman  Catholics  to  establish  sock  a 
Court  in  Ireland,  than  to  allow  persons  to  come  to  the  Court  at 
Westminster? — If  I  consulted  the  feeling  of  the  Roman  Catholioi 
of  Ireland,  I  think  it  would  shock  their  feelings  muck  less,  if 
such  a  thing  is  to  be  done,  that  it  should  be  done  out  of  Ireland, 
but  the  injustice  to  Protestants,  in  bringing  them  and  their  wit- 
nesses here  from  Ireland,  would  be  very  senous. 

Chairman.  Would  that  not  be  a  less  injustice  than  bring- 
ing the  witnesses  over  to  this  country  upon  an  application  to  psM 
a  bill  through  the  House  of  Lords  ? — No  doubt  it  would  be  much 
better  than  that,  but  less  than  they  are  entitled  to. 

Lord  SomerhilL  How,  in  such  a  Court,  would  you  deal 
with  the  question  of  nuzed  marriages? — That  is  beyond  my  pro- 
vince, I  have  not  formed  any  opinion  about  it.  i  would  begin 
with  those  cases  in  which  both  parties  are  Protestants,  and  see 
how  that  worked.  I  would  go  on  gradually,  coming  to  an  on- 
derstanding,  if  I  could,  with  the  Roman  CathoUos,  and  I  would 
avoid  shocking  their  feelings  more  than  neoessaiy.  It  has  not 
been  found  impossible  to  introduce  such  a  tribunal  in  some  other 
Roman  Catholic  countries. 

Earl  of  Wickhw.  Do  you  think  that  such  a  dedaratioii 
made  at  the  time  of  applying  for  a  divorce  would  be  sufficient?— 
I  think  that  no  decent  Irishman  or  Irishwoman  who  was  a  Roman 
Catholic  would  make  such  a  declaration  fiilsely. 

Would  you  make  that  declaration  absolutely  binding,  no 
further  inquiry  being  made  about  it  ? — ^According  to  my  present 
impression,  I  would  do  so. 

Chairman.  You  are  aware  that  in  the  case  of  mixed  mar* 
nages  in  Enghuid,  the  Act  of  George  2  allowed  all  parties 
within  12  months  to  declare  themselves  Protestants  ? — 1  am  a£nad 
that  that  was  one  of  a  series  of  Acts  ofiPering  to  the  people  various 
temptations  to  change  their  reli^ous  views,  and  it  was  a  highly 
discreditable  piece  of  legislation,  in  my  opinion,  which  ought  never 
to  be  repeateci. 

Lord  Brougham.  Is  it  not  the  fact  that  a  strict  Roman 
Catholic  does  not  regard  a  Divorce  Act,  even  if  passed  by  the 
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Lefpshture,  as  binding  upon  him  to  relieve  his  conscience?  and        atpbiidix^ 

seoondlj,  that  there  have  been  cases  in  which  Roman  Catholics   ^    No.'i^"' 

of  high  rank  have  been  divorced  bj  Act  of  Parliament,  but  have 

considered  to  the  end  of  their  livei  that  thej  were  still  married? — 

I  maj  be  peimitted  to  say  that,  in  mj  opmion,  that  is  a  state  of 

things  which,  as  a  question  of  jurisprudence,  should  be  carefully 

avoided.    There  is  no  greater  evil  than  that  of  a  Court  passing  a 

decree  which  the  litigants  ignore  or  repudiate  afterwards ;  it 

crestes  a  direct  hostlUty  to  the  law,  the  whole  theory  of  the  law 

being  that  it  is  made  by  the  consent  of  all,  and  that  idl  are  bound 

bjr  it,  and  ought  to  obey  it  e«  anitno. 

Ckakmau,  According  to  your  opinion  would  farther  legis- 
lation upon  the  subject  be  inexpedient  ? — I  am  not  prepared  to  go 
BO  far  as  that ;  I  thmk  that  further  legislation,  auoad  the  Protes- 
tants of  Ireland,  might  be  expedient ;  and  I  tnink  i,hat  further 
legisktion  is  highly  expedient  also  for  Her  M(ijesty's  subjects  in 
those  oolonies  which  have  either  Suoreme  Courts,  or  are  fit  to  be 
entrusted  with  the  legislative  junsoiction  of  divorce  a  vinculo. 
In  Scotland  further  legislation,  I  think,  might  be  expedient, 
because  it  is  now  a  foreign  land,  although  in  the  Queen's  domi- 
nions, in  conflict  with  English  law;  nothing  is  more  injurious  than 
internal  conflict  of  law,  as  between  England,  Ireland,  Scotland, 
the  Isle  of  Man,  and  the  Channel  Islands,  for  instance,  they  all 
hare  separate  laws  of  their  own.  I  do  not  feel  competent  to*  go 
into  thttt  question,  because  I  am  not  familiar  with  the  Scotch  law. 
Lord  WensUnfdaU,  Uow  far,  in  point  of  law,  does  the  juris- 
diction of  the  province  of  Canterbury  extend,  has  it  an  inland 
limit,  or  does  it  go  over  the  sea  ? — ^According  to  my  impression  it 
goes  over  the  sea  upon  the  land,  that  is,  the  Channel  islands  are 
within  the  cbooese  of  Winchester  practically,  and  subject  to  the 
questions  arising  out  of  their  peculiar  constitution;  they  are  part 
of  the  diocese  of  Winchester,  although  they  are  not  part  of  the 
realm  of  England,  but  of  the  ancient  duchy  of  Normandy,  and 
hare  a  peciuiar  government  of  their  own,  a  mixed  legislative, 
judicial,  and  executive  government. 

In  your  opinion,  might  the  inhabitants  of  Guernsey  and 
Jen^  sue  in  the  Divorce  Court  at  Westminster?— I  do  not  feel 
positive  as  to  that,  because  they  might  be  interdicted  by  some  of 
their  own  insular  laws ;  supposing  they  are  not  so,  then  they  are 
within  the  diooese  of  Winchester. 

The  Isle  of  Man,  I  suppose,  is  within  some  English  bishop- 
ric ?^It  is  included  in  the  bishopric  of  Sodor  and  Man. 

No  part  of  the  sea  is  within  an  English  bishopric,  is  it? — 
We  have  never  had  to  discuss  the  question  of  jurisdiction  over 
the  high  seas  as  to  i^ultery,  that  I  am  aware  of.  A  man  cannot 
be  domiciled  on  the  high  sea. 

Lord  Cnmwortk.  Is  it  not  a  wrong  notion,  that  the  juris- 
diction of  the  Bishop  of  London  extends  to  the  Continent  ? — ^That 
is  legally  a  fiction,  but  it  is  to  a  great  extent  a  fact,  notwith- 
staning,  because  it  is  exercised  in  this  very  effective  method,  that 
the  clergy  in  foreign  countries,  the  consular  chaplains,  and  such 
as  are  resident  in  foreign  countries,  are  removable  at  the  will  and 
pleasure  of  the  Secretary  of  State  for  Foreign  Affairs.  As  a 
general  rule,  he  consults  the  Bishop  of  London,  and,  in  nine 
cases  out  of  ten,  acts  upon  his  advice  in  ecclesiastical  matters. 

Chairman.  Surely  that  cannot  apply  to  voluntary  places 
9f  worship^  such  as' those  at  Paris  or  at  Baden-Baden.    The  Se- 
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AiTiNDiz  cretaiY  of  State  cannot  have  anything  to  with  thote,  he  mtr  bsre 
'''*  ^.Y'*"'  Bomethinflr  to  do  with  the  chaplain  of  a  fiustoiy,  but  not  with  the 
chaplain  of  a  voluntarj  place  of  wonhipj  opened,  as  it  maf  be, 
hj  any  independent  member  of  the  Church  of  &igland  T— IIick  are 
hardl]^  any  factories,  now,  and,  although  what  your  Lordsbxp  lajs 
is  stnctly  accurate,  yet  it  is  to  be  taken  with  this  modification, 
that  in  many  cases  where  there  are  neither  legatine  chills  nor 
factory  chapels,  yet,  inasmuch  as  the  English  Goreranient  oon- 
tributes  to  the  nuuntenance  of  the  chapel,  the  Secretary  of  State 
thereby  acquires  the  power  of  dismissing  a  chaplain,  just  as  the 
Secretary  of  State  for  War  may  dismiss  an  officer  in  the  nnaf, 
without  reason.  In  that  way,  from  the  Bishop  of  London  being 
sometimes  considted^  the  notion  has  sprung  up  that  he  has  juxis^ 
tion  abroad. 

Lord  Brougham.  Does  not  the  Bishop  of  London  exeidte 
some  discretion  in  grantin^r  a  hoence  in  Paris,  for  iostanoe,  for  a 
chaplain  ? — I  believe  practically  he  has  no  power  at  all  of  inter- 
fering. The  Secretary  of  State  may  (if  he  chooses)  be  guided  bf 
his  advice ;  but  I  remember  a  case,  a  few  years  ago,  with  leferenee 
to  the  chaplain  of  Madeira,  in  which  the  Bishop  of  London  waa 
minded  to  remove  him,  and  the  Secretary  of  State  (I  rather  think) 
declined  to  remove  him,  and  the  chapliun  remained  there  in  epite 
of  the  Bishop,  he  could  not  revoke  his  licence,  because  the  Secre- 
tary of  State  would  not "  endorse  "  the  revocation^  as  the  Amoicans 
say. 

Lorc^  SomerhiU.  Was  there  not  some  case  also  at  Antwerp? 
— I  do  not  recollect  it.  We  have  frequent  cases  of  discussioa  of 
every  kind,  ecclesiastical,  moral,  and  so  on,  between  chaplains 
and  consuls,  and  the  members  of  congregations,  and  in  those 
matters  (so  far  as  I  am  aware)  the  Secretary  of  State  acts  ei&er 
upon  the  advice  of  the  Queen's  Advocate,  or  upon  his  own  rier, 
without  reference  to  any  bishop. 

Chairman,  Do  you  not  think  that  the  test  as  to  the  jozu- 
diction  of  tiie  Divorce  Court  at  Westminster,  aa  tried  by  tiia 
jurisdiction  of  the  Ecclesiastical  Courts,  would  be  too  vague  a  test 
to  be  permanently  established? — If  Sir  Ciesswell  CressweD,  in 
whom  we  all  place  the  most  entire  confidence,  thinks  it  too  Tagne 
a  test,  and  requufes  the  assistance  of  the  Legislature,  1  should  saj 
give  it  to  him,  only  let  him  draw  the  Act,  and  do  not  let  it  be 
altered  in  Committee  and  then  put  into  operation  aa  altered,  to  9mA 
Sir  C.  Cresswell,  who  would  rather  be  embanasaed  than  assisted 
by  it.  He  can  steer  the  ship  without  an  Act  of  Pariiamcnt,  but 
if  he  wants  one,  let  him  make  it. 

According  to  the  test  adopted,  in  a  suit  in  whkh  the  partiei 
are  domiciled  in  America,  all  who  bear  allegianoe  to  England  can 
sue  in  the  Divorce  Court  at  Westminster? — That  question  of 
aUegianoe  was  rather  imported  by  judges  who  are  familiar  with 
criminal  law,  but  with  great  submission  to  them,  it  has  no  more 
to  do  with  the  question  than  the  colour  of  the  man's  coat.  The 
place  where  he  waa  bom  does  not  signifr^  in  the  least  in  thewnrid. 
A  bishop  in  the  olden  time  never  regaroed  where  a  man  was  bom, 
the  question  was  where  he  was  "  inhabiting  and  dwelling,'*  and 
the  aUegiance  has  no  necessary  connexion  with  the  domiciL  If 
anything  has  been  said  about  it,  this  may  be  conaidered  as  obiier 
dictum.  I  am  quite  satisfied  that  none  of  the  caaes  were  decided 
BroMe  V.  Brodie  I  know  nothing  about.  Tlie  decision 
ache  V.  ToUemache,  in  which  I  was  ooanad,  was  in  my 


ongly.    J 
T^iemac 


DITOBCE  JURISDICTION  IN  ENGLAND  AND  SCOTLAND.  699 

opinion  right;  also  that  in  Yehertouv,  Yelverton,    Unless  the        appbhooc 
Imned  judffe  says  he  wants  the  aasistanoe  of  the  Legislatuie,  I  do   ^    vo\      * 
not  think  that  he  wants  it. 

Lord  Wensleydaie.  Under  those  eircumstanoeSy  you  would 
hare  the  law  as  it  is? — ^Unless  Sir  Cresswell  Cresswell  wants 
Bome  alteration. 

ChainMn.  You  would  advise  that  the  jietition  of  the 
officer  with  an  Anglo-Indian  domicil  should  pass  into  law? — If  I 
were  in  the  House  of  Lords  I  would  give  him  his  hill  if  he  de- 
served it;  but  at  all  events  I  would  send  out  to  India  a  copy  of 
Lord  Stanley's  Circular,  and  say.  Pray  pass  an  Act,  as  other 
colonies  have  done. 

Would  not  that  be  a  dangerous  power  to  confer  upon  any 
colonial  tribunal  ? — It  has  ahmidy  been  done  in  such  instances  as 
these ;  the  settlements  on  the  Gold  coast,  which  are  rich  in  gold, 
but  not  in  law ;  South  Australia,  which  is  rich  in  both ;  and  the 
Bahamas,  which  are  not  very  rich  in  dther. 

Have  they  power  to  grant  divorce? — ^Thevhave;  the  Virgin 
Islands  can  grant  divorces  a  vinculo  ;  I  believe  New  Brunswick  has 
also  the  power,  and  Tasmania.  Some  of  the  colonial  bills  have 
been  stopped  because  they  introduce  into  them  such  extraordinary 
pnmsions.  As  responsible  to  a  certain  extent,  althouji^h  under  a 
limited  responsibibty,  I  may  state  that,  in  my  opinion.  Lord 
Stanley's  Circular,  which  was  an  act  of  the  Executive  Govern* 
ment,  settled  the  principle;  and  the  only  question  remaining  for 
me  was,  "Does  the  Act  proposed  by  the  colonj  substantiiJly 
agree  with  the  English  law  ? ''  If  it  did,  I  passed  it ;  if  it  did  no^ 
I  stopped  it. 

Do  you  say  that  in  those  colonies  marriage  may  be  dissolved 
for  the  same  cause  ? — I  believe  so. 

For  the  adultery  of  the  wife,  or  the  adultery  of  the  husband, 
with  aggravations  ? — ^Yes. 

The  West  Indian  colonies,  I  think,  have  no  legislative  or 
judicial  power  as  to  divorce.  In  the  Mauritius  the  French  "  Code 
Civil"  obtains  ? — They  are  under  the  French  law. 

Lord  Wmsleydale.  They  cannot  dissolve  marriage  under 
the  French  law  ? — ^Whatever  they  do,  they  do  under  the  Frendi 
Uiw;  British  Guiana,  the  Cape  of  GoodT  Hope,  and  Ceylon,  are 
nnder  the  Anglo-Dutch  law,  so  far  as  I  am  aware.  As  to  the 
Maoritnis,  the  alteration  in  ^e  French  law,  forbidding  divorce  in 
France,  on]k  dates  from  the  second  Restoration  of  the  Bourbons 
in  1816,  subsequently  to  the  conquest  of  that  island.  My  im- 
pression is  that  in  the  Mauritius  they  do  grant  divorce  a  vinculo. 

hard  Cranworth,  I  think  that  the  Af  auritius  became  our 
Foperty  before  the  alteration? — Certainly;  the  law  forbidding 
divorce  in  France  dates  from  1816 ;  the  last  peace  with  Fhmoe 
was  in  1815,  and  therefore  that  settles  the  question. 

Barl  of  Wicklow.  When  you  speak  of  the  feelings  of  the 
Boman  Catholics,  are  you  aware  that  there  is  such  a  law  existing 
in  Belgium,  which  is  chiefly  a  Roman  Catholic  country  ? — I  am 
not  aware  of  the  fact  as  to  Belgium ;  but  I  think  your  Lordship's 
suggestion  will  be  found  true,  not  only  as  to  Belgium,  but  as  to 
Bereral  other  Roman  Catholic  countries ;  I  believe  that  the  diffi- 
culty has  not  been  found  insuperable  in  certain  countries  of 
Europe,  which,  although  more  or  less  Roman  Catholic,  have  a 
liberal  and  enlightenea  judicial  and  Icffislative  system ;  I  would 
take  some  of  those  instances,  and  see  now  it  cOuld  be  treated  in 
Irdand  upon  that  basis.  Of  course,  I  need  not  say  that  in  arguing 


700  EVIDENCE  TAKEN  BEFORE   SELECT  C<»IMnTEE  ON 

Appendix  with  a  Roman  Catholic,  you  to  a  certain  extent  displace  bis 
™  ^Wfo.*2.^"'*  objection,  if  you  can  show  that  in  certain  Roman  Catholic  coun- 
tries the  thing  has  been  done.  A  great  deal  of  liffht  mar  be 
thrown  upon  the  subject  by  looking  at  the  law  on  this  subject, 
which  obtains  in  the  33  heretofore  United  States  of  America. 
They  have  every  kind  of  question.  Mr.  Bishop's  book  almost 
exhausts  this  subject.  I  would  say  respectfully,  read  "  Bishop  " 
instead  of  asking  my  opinion.  As  to  divorce,  each  State  is 
sovereign ;  North  Carolina  has  never  yet  permitted  a  divorce, 
judicial  or  legislative ;  you  have  there  Roman  Catholic  states,  u 
Maryland  and  Louisiana,  and  you  have  rigidly  Protestant  states, 
such  as  Massachusetts  and  Rhode  Island ;  and  therefore,  it  may 
be  considered  that  there  is  there  a  '^  museum  "  of  jurispmdence. 
There  you  have  a  strong  Roman  Catholic  element,  becsose 
Louisiana  and  Maryland  may  be  considered  as  much  Roman 
Catholic  as  Ireland,  whilst  Massachusetts  and  Rhode  Island  are 
as  Protestant  as  Scotland, 

Lorc^  Wensleydale.  Do  I  rightly  understand  you  to  say 
that  there  can  be  two  domiciles ;  does  not  the  general  law,  that  a 
person  may  have  two  or  three  domiciles,  apply  only  to  succession 
to  personal  property  ? — I  am  hardly  able  to  deal  witn  that  Question 
this  morning ;  I  tmnk  it  possible  a  man  may  have  more  tnan  one 
domicil ;  it  is  recogniaed  by  many  countries,  that  a  domicil  for 
jurisdiction  requires  a  much  slighter  evidence  than  any  other 
domicil.  I  do  not  see  the  necessity  of  adopting  one  rigoroas  rule 
as  to  domicil ;  I  think  the  judge  might  decide  whether,  in  a  pa^ 
ticular  case,  he  was  satisfied  as  to  the  domicil  for  the  purposes  of 
the  suit.  The  ecclesiastical  judges  in  Doctors'  Commons  used  to 
put  it  upon  that  ground. 

The  witness  is  directed  to  withdraw. 

R.  J.  Phillimore,  Esq^.,  Q.C.,  D.C.L.  (a),  b  called  in,  and 
examined  as  follows : 

The  Chairman  (b).  We  are  well  acquainted  with  your  writinga  as 
a  jurist ;  and  we  believe  that  you  have  practised  very  extenaivdy 
in  the  Divorce  Court  ? — ^Yes ;  I  believe  i  may  say  that. 

Will  you  be  good  enough  to  tell  us,  according  to  yoor 
opinion,  first,  geographically,  what  persons  have  a  right  to  lae 
in  the  Court  at  Westminster,  for  dissolution  of  marriage ?— 
Perhaps  your  Lordships  will  allow  me  in  answering  your  questions 
to  make  a  few  observations  by  way  of  preface,  because  I  think 
that  that  will  make  my  answers  clearer.  When  I  received  your 
Lordships'  intimation,  that  you  did  me  the  honour  of  wishing  me 
to  be  examined,  I  endeavoured  to  arrange  my  ideas  in  a  particular 
order.  The  new  Divorce  Act,  as  your  Lordships  are  well  aware, 
in  part  continued  to  the  judge  the  jurisdiction  exerdaed  by  the 
Ecclesiastical  Courts,  and  in  part  conferred  a  new  jurisdicUon : 
and  I  think  it  is  necessary  to  observe  that  distinctioo  in  anj 
observations  that  may  be  made  upon  the  present  subject.  That 
part  of  the  statute  wmch  continued  to  the  judge  the  jurisdiction 
exercised  by  the  old  Ecclesiastical  Courts,  may  oontiibute  to 
throw  some  lij^ht  upon  the  question,  as  to  whether  the  new  juria- 
diction  which  is  given  to  him  should  be  exercised  over  English 
subjects  or  English  domiciled  subjects,  or  whether  it  should  be 

(a)  Now  Queen's  Advocato  General,  haTing  suooeedod  Sir  JobnD.  HardUise. 
who  resiffned  in  1862. 
(6)  Lord  Chanoellor  Campbell. 
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forthef  extended.    I  do  not  entirely  af(i«e  with  the  theory  of  mv        v!^<^^i 

learned  fiiend.  Her  Miqesty'a  Advocate,  on  the  mode  in  which  No.*i  "** 

Uie  Ecclesiastical  Court  exercised  its  junsdiction  was  strictly 

according  to  the  Canon  Law ;  that  is  to  say,  each  bishop  had  his 

own  diocese,  within  which  he  exercised  jurisdiction  pro  salute 

mme,  with  an  appeal  to  the  archbishop  of  that  province,  and 

Qltimately  with  an  appeal  to  the  Pope;  for  whom  the  delegates 

were  robstituted  at  the  time  of  the  Reformation.  The  consecjuence 

of  that  was,  that  when  a  suit  was  instituted  in  an  Ecclesiastical 

Court  the  question  of  domicil  very  rarely  arose ;  and  so  fsur  as  my 

researches  have  gone,  there  never  was  an  instance  of  a  person 

being  refused  leave  to  institute  a  suit  in  that  Court  on  the  ground 

of  want  of  domicil.    I  do  not  believe  that  such  a  case  has  ever 

been  found. 

He  dwelling    within  the  diocese? — He   dwelling  within  the 
diocese.    The  cases  in  which  a  party  was  refused  permission  to 
prosecute  a  suit  were  cases  of  this  description :  where  a  wife 
brought  a  suit  against  the  husband,  and  could   not  satis^  the 
Court  that  tihe  husband  was  resident  in  the  diocese ;  and  the 
Canon  Law  having  early  adopted  the  doctrine»  that  the  domicil  of 
the  wife  followed  the  domicil  of  the  husband,  it  considered  its 
jniisdiction  founded  by  the  residence  of  the  husband.    There  are 
one  or  two  cases  upon  this  point  which,  with  your  Lordships' 
permission  I  will  refer  to.     There  is  the  very  important  case, 
familiar  to  many  of  your  Lordships,  of  Lord  Herbert's,  decided 
bjr  Lord  Stowell  in  the  Consistory  Court  of  London.    The  person 
who  sued  in  that  case  was  a  foreigner  married  to  Lord  Herbert. 
The  marriage  had  taken  place,  I  think,  in  Naples,  and  she  sued 
him  in  London  for  restitution  of  cox^ugal  rights.  Dr.  Lushington, 
referring  to  this  case  in  a  judgment  in  CoUett  v.  CoUett,  says  this : 
''In  this  case  the  party  cited  occupies  a  house  within  the  diocese, 
and  was  actually  resident  there  before  and  at  the  time  of  the 
citation."    Not  a  word  is  said  about  domicil.      "  What  was  the 
course  pursued  by  Lord  Stowell  in  the  case  of  Herbert  v.  Herbert 
^ocordmg  to  that  case  the  evidence  was  the  same  (perhaps  not  so 
strong  as  in  the  present  case)  as  to  the  habitation  of  Lora  Herbert 
from  the  time  of  that  quasi  commencement  of  the  suit  up  to  the 
serving  of  the  citation.   Lord  Stowell  did  not  hesitate  to  pronounce 
Lord  Herbert  in  contempt.    There  was  not  in  that  case  any  per- 
sonal service  but  service  viis  et  modis,  bv  leaving  a  copy  of  the 
citation  at  the  house  of  the  parties  cited."      He  had  been  there 
lesideot  a  very  short  time,  ana  the  Ecclesiastical  Court  considered 
the  jurisdiction    well    founded  by    serving    a    citation  at    his 
house.    Then  Dr.  Lushington  goes  on  to  refer  to  Tenducci's  case 
in  the  Arches  Court ;  but  it  was  as  a  very  important  and  remark- 
able suit,  and  says, "  It  was  a  suit  brought  after  a  party,  a  foreigner, 
had  quitted  the  country,  and  by  reason  of  a  residence  in  the  Hay- 
market  he  was  served  by  having  a  cop^  at  that  place,  and  pro- 
nounced in  contempt ;  and  that,  too,  in  a  suit  for  annulling  a 
marriage,  and  not  merely  for  a  separation  by  reason  of  adultery. 
The  C(nirt  of  Arches  stopped  only  just  before  the  final  determina- 
tion, in  order  that  the  pajty  might  have  personal  notice  given  to 
him  in  Naples.     Here,  then,  in  the  Court  of  Arches  personal 
service  was  ordered  to  be  made  upon  an  individual  in  the  kingdom 
of  Naples/'     Dr.  Lushington  went  on  to  pronounce  nullity  of 
marriage.     Tenducci's  case  was  a  suit  for  nullity  of  marriage  by 
reason  of  impotency. 
Lord  Brougham,    It  was  declared  that  service  at  the  house 
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AmwDix  was  perfectly  good  senrice  ?— Yes ;  and  in  CoUettT.  CoOett  the 
™    *5d.V  P*r*y  was  served  on  board  a  steamer. 

As  the  Ordinary  interfered  pro  sahUe  oniiiup,  lie  woald  take 
care  of  the  soul  of  any  person  within  the  diocese  without  consider 
ing  how  long  he  had  resided  there;  residence,  therefore,  seems  to 
have  been  the  test  of  lurisdiction? — No  donbt*  and  residoioeof 
the  slightest  kind.  When  the  learned  judge  reviewed  these  cues 
in  Yelvertonv.  Yelverton,  he  did  not  deny  the  authority  of  ^oee 
cases ;  but  inasmuch  as  we  were  unable  to  show  tost  Major 
Yelraton  had  ever  had  a  residence  in  England  at  all,  be  dedded 
that  he  had  no  jurisdiction  in  that  particular  case.  The  ooiue> 
(juence  of  this  would  be,  that,  as  to  that  new  part  of  the  jnnadic- 
tion  conferred  upon  Sir  C.  Cresswell,  he  found  his  jurudiodon, 
so  to  speak,  the  creature  of  the  statute ;  and  he  said  all  those 
cases  wnich  were  dted  to  him  were  good  cases  as  regards  judicial 
separation,  nullit]r  of  marriage,  and  restitution  of  oomugsl  rights, 
because  he  inherited  that  from  ecclesiastical  law,  but  did  not 
necessarily  apply  to  the  consideration  of  divorce  a  vinado.  It 
appeared  to  me  that  there  was  not  in  the  reason  of  the  thing,  or 
according  to  any  question  of  public  policy  or  private  moralitf ,  any 
reason  for  distinguishing  between  the  two  cases.  The  conae<{aence 
surely  is  absurd  that  a  person  may  have  his  marriage  set  aside  br 
reason  of  any  cause  which  proves  nullity  upon  a  citation  at  hi's 
house  which  he  may  have  occupied  for  only  24  hours ;  and  yet  that 
when  he  comes  for  a  divorce,  unless  he  can  show  a  doimcil,  he 
is  not  to  have  his  remedy. 

Is  there  not  much  greater  peril  from  the  power  of  ^ssoliinK 
marriage,  than  there  is  merely  from  the  power  of  decreeing  a 
restitution  of  conjugal  rights,  or  a  seoaration ;  would  it  not  open 
the  door  to  monstrous  abuses,  if  residence  were  made  the  test  as 
to  jurisdiction  in  respect  of  dissolution  of  marriage  ?^The  case 
goes  a  little  further  tnan  your  Lordship  has  put  it ;  it  goes  nov 
to  the  extent  of  annulling  or  pronouncing  null  a  marriage,  which 
practically  is  a  destruction  of  a  de  facto  existing  marriage  bond. 

Lord  Chelmsford,  That  is  declaring  that  there  never  was  a 
marriage  ? — ^That  is  the  form. 

Chairman.  So  far  the  Ecclesiastical  Court  had  jurisdiction. 
but  not  to  dissolve  a  marriage? — ^When  you  come  to  look  at 
the  latter  part  of  the  statute,  it  seems  to  me,  with  gmt  submis- 
sion to  your  Lordships,  that  the  difficulties  in  (£stingnishin)( 
between  residence  and  domicil,  in  cases  of  this  sort,  are  practically 
insuperable.  I  may  put  three  or  four  instances  to  your  Lordship. 
A  testamentary  domicil  is  founded  animo  et  facto,  A  person 
might  come  to  England,  and  reside  anywhere  in  London,  and. 
after  he  had  been  here  five  or  six  days,  might  say,  "  I  am 
very  much  pleased  with  England ;  I  mean  to  live  here  for  the  rest 
of  my  life,'*  and  bring  his  suit  as  duly  domiciled. 

If  he  said  so,  bond  fde,  it  might  be  sufficient? — Hien 
comes  the  question,  how  are  you  to  ascertain  his  hotUtJidetf  la 
ft  case  for  dissolution  of  marriage,  by  reason  of  aduHcsr,  his 
evidence  cannot  be  admitted.  Then,  by  the  rules  of  evidence, 
YOU  exclude  the  veiy  best  evidence  upon  the  question,  namelT, 
his  intention  as  to  remaining  in  this  country,  because  you  cannot 
examine  him  as  to  any  matters  relating  to  divorce,  by  reason  of 
adultery.  In  the  case  of  Brodie  v.  Bridie  the  husband  bad  left 
bis  wife  in  Australia,  and  came  over  bete;  we  proved  tbe  act  of 
goinp  away  by  writing  and  by  declarations ;  the  judge  dedimnc 
to  give  any  opinion  as  to  whether  he  could  be  ezamined.    We 
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{ffDved  then,  to  the  satisfaction  of  the  judge,  that  he  had  come       i^^^fm 

and  taken  tiie  lease  of  a  house  for  several  years  ;  and  it  was  that   '^.    k^  *i. .     * 

which  mainlT  waghed  with  the  learned  judge,  and  induced  him 

to  taj  that  there  was  a  bond  fide  residence  or  domicile  for  the  pur- 

poae  of  founding  the  jurisdiction.    It  seems  to  me  that  all  the 

attenqitB  which  have  ever  been  made  to  limit  the  period  have  not 

beensncoessful;  and  I  believe  Mr.  Mac^ueen  has  given  evidence 

to  tiie  effect  that  the  rule  as  to  40  days  in  Scotland  is  continually 

evaded. 

Yoa  would  not  propose  to  admit  simple  residence;  because 
going  down  by  the  mail-coach  to  Edinburgh,  and  stopping  a 
night  there,  would  hardly  give  jurisdiction  7  — It  would  not ;  and 
thoefore  it  comes  veiy  much  to  this  question,  wliether  it  is  a 
matter  upon  which  positive  legislation  can  be  exercised  at  all,  and 
whether  these  matters  must  not  be  left  to  the  discretion  of  the 
judge. 

But  must  he  not  have  something  to  guide  his  discretion? 
—The  Gretna  Green  Marriage  Act  defines  the  time  as  21  days. 
It  seems  to  me  also  that  this  question,  in  order  to  be  thoroughly 
onderrtood,  must  be  considered  in  two  ways ;  first,  with  regard 
to  EngUuid  and  its  dependencies,  and,  secondly,  with  relation  to 
(om^  countries.  Now,  with  regard  to  England  and  its  depen- 
dencies, to  which  I  must,  perhaps,  confine  myself  to-day  (your 
Lordships  will  not  ask  me  for  names,  because  after  what  Lord 
Cranworth  has  said^it  is  just  possible  that  these  sentences  may  be 
inralidaied  hereafter),  practicallv  speaking,  to  my  knowledge, 
parties  domiciled  in  Scotland,  Ireland,  India,  or  Australia,  for 
vij  purpose  at  least  which  woiild  go  to  constitute  a  testamentary 
domicil,  have  successfully  sued  and  obtained  divorces  in  the  Court 
at  Westaiinster.  There  being  no  time  prescribed  which  shall  con- 
stitate  a  residence,  the  mooe  of  evasion  is  very  easy.  I  know  of 
a  esse  in  which  an  Irish  gentleman  said  he  considered  himself 
extremely  ill-used,  that  he  could  not  obtain  a  divorce  without 
going  through  the  expensive  and  dilatory  process  of  obtaining  an 
Act  of  Parliament,  and  bringing  an  action  for  criminal  conversa- 
tioD ;  and  that  he  would  rather  give  up  his  house  in  Ireland,  and 
come  to  England^  and  become  an  Englishman,  than  be  left  with- 
OQt  his  remedy.  Some  one  suggested  to  him  that  that  was  not 
neoessarr,  but  that  if  he  came  and  took  a  house  in  England  for 
a  limited  time,  no  one  could  say  whether  he  dined  at  his  club  or 
at  his  house.  He  acted  upon  that  suggestion,  an  d  obtained  a  divorce. 
Lord  Brougham.  How  long  had  he  remained  in  the  coun- 
tiy7«— Not  very  long.  Your  Lordships  will  not  ask  me  to  state 
more  definitely  than  that.  I  know  that  practically  the  strictly 
English  domidl  is  evaded ;  there  have  been  many  cases.  How  is 
it  to  be  otherwise  ?  It  veir  frequently  happens  that  the  person 
interested  in  opposing  the  dissolution  has  no  substantial  defence 
on  the  merits ;  now  is  it  to  be  brought  to  the  mind  of  the  learned 
JadgjB? 

Ckairwum.  That  must  open  the  door  to  collusive  proceed- 
ings?— If  it  is  to  be  called  collusion.  It  opens  the  door  for  this 
proceeding,  that  where  the  wife  has  no  aefence,  she  does  not 
lay  "I  can  prove  you  have  an  Irish  domicil ;"  but  she  lets  him 
get  his  remedjr.  That  is  hardly  collusion  in  the  shape  of  sup- 
preasing  material  fsM^. 

It  would  enable  parties  who  are  minded  to  change  wives  to 
•ooomplish  their  object  P — It  may  be  so.  The  cases  I  have  known 
have  been  bond  fide  casea  on  the  merits,  and  cases  where  it  was  a 
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appsmdix       mere  accident  for  the  parties  to  be  domiciled  in  Scotland,  or  IreUnd, 

^  ^Vo^^"*'   ^^  *^®  colonies. 

Does  it  not  appear  to  you  to  be  advisable  to  have  some 
more  certain  test  as  to  the  jurisdiction  of  the  Court? — I  can  assure 
your  Lordships,  unfeignedly,  that  I  have  turned  that  over  in  my 
mind  in  every  possible  way.  I  had  the  great  advantage  of  a  lon^ 
conversation  with  Sir  Cresswell  Cresswell  the  otiier  day,  and  the 
result  to  my  mind  was,  although  I  quite  agree  that  it  would  be 
desirable,  yet  the  impossibihty  of  finding  any  proper  test  is  so 
great,  that  I  almost  aoandon  it  in  despair,  i  ou  may  require  an 
affidavit  from  a  man  that  he  is  domiciled  in  this  country,  or  you 
may  prescribe  a  Umited  time ;  but  there  is  a  curious  illustration  of 
how  that  is  evaded.  The  Marriage  Act  requires  21  da^rs'  residence, 
and  I  have  known  a  person  say,  "  I  have  been  in  this  diocese  21 
days,  but  I  have  slept  away  three  nights."  In  such  oases  I  have 
given  the  advice  that  the  place  of  residence  does  not  mean  that  a 
person  shall  be  there  every  night  during  that  period.  What  test 
could  really  be  applied  which  might  not  be  evaded?  Tske  the 
usual  test  of  the  lease  of  a  house ;  a  man  nmy  live  in  the  house 
for  two  or  three  days,  or  he  may  come  over  for  five  or  six  days  at 
long  intervals. 

How  are  ^ou  to  prevent  a  person  coming  to  England  to 
have  a  maonage  dissolved  iraudulently,  that  is,  oontraiy  to  the 
laws  of  his  own  country ;  if  residence  would  be  enough,  accoidini^ 
to  your  opinion  ? — My  belief  is,  that,  with  rApect  to  the  minoi 
remedy,  so  to  speak,  of  judicial  separation,  practic^y  the  Court 
in  England  administers  that  remed^  to  all  pmons  whatever,  resi- 
dent within  the  diocese  for  any  limited  period,  if  served  within  the 
diocese,  and  that  is  attended  practically  with  no  inconvenieiioe. 
Let  me  refer  your  Lordships  to  the  remarkable  case  of  Dasent  v. 
Dasent,  almost  the  last  case  decided  by  Dr.  Lushington  upon  this 
point.  It  was  the  case  of  a  petition  for  divorce  by  reason  of 
cruelty  and  adultery  promoted  by  Elizabeth  Dasent  against  Bairt 
Irwin  Dasent  her  lawful  husband,  described  as  of  the  parish  of 
St.  James,  Westminster.  The  citation  was  extracted  in  October 
1848,  and  on  the  17th  November  1848  a  proxy  was  exhibited  for 
Mr.  Dasent,  and  the  citation  was  brought  in  with  a  special  cer> 
tificate  endorsed,  stating  that  an  officer  attended  at  II,  Pall  MalU 
in  the  parish  of  St.  James,  Westminster,  the  last  known  plaoe  of 
residence  of  Mr.  Dasent,  for  the  purpose  of  serving  the  dtatioD 
personallv  on  him ;  that  the  officer  was  informed  that  he  had  left 
that  residence,  and  it  was  not  known  there  where  he  was  at  thst 
time,  and  it  was  reported  he  had  left  England,  and  was  in  the 
West  Indies.  The  officer  was  referred  to  the  brother  of  Dasent ; 
•  that  gentleman  refused  to  inform  the  officer  where  he  was,  but  he 
stated  he  knew  where  he  was,  and  was  in  communication  with 
him,  and  would  forward  any  communication.  On  application,  the 
judge  decreed  a  decree  by  ways  and  means  to  issue,  and  on  the 
18th  Januarjr  1849  that  decree  was  returned  with  a  certificate  en- 
dorsed, stating  that  the  decree  was  duly  executed  on  the  1 1th 
January,  by  affixing  it  on  the  outer  door  of  the  last  known  usual 
place  of  residence  of  Mr.  Dasent.  No  more  information  than  that 
tie  had  gone  to  some  place  in  the  West  Indies  could  be  obtained. 
On  the  21st  April  1849  the  citation  was  brought  in,  personally 
served  on  Mr.  Dasent  at  Kingstown,  in  the  Island  of  St.  Vincent 
On  the  5th  Februaiy  preceding,  Mrs.  Dasent,  describing  herself  &s 
residing  at  82,  Sloane  Street,  Chelsea,  in  an  affidavit  sworn  on  the 
20th  June  1849,  stated  that  she  was  married  to  Mr.  Dasent,  paity 


DirOBCE  JUBISDICnON  IN  SNOLAKD  AND  SCOTLAND.  70an 

in  this  case,  in  Febniaiy  1845^  and  that  the  iasue  of  the  mamage       AmvDix 
wu  an  only  child,  bom  in  Noyember  in  that  year ;  that  about  two  *"     iii.'i.^'" 
months  alter  her  maniage  she  was  compelled  to  leave  her  huaband 
by  reason  of  his  cniel  treatment  of  her,  but  at  the  expiration  of 
one  months  was  prevailed  upon  b^  his  entreaties  and  promises  of 
amendment  to  return  to  cohabitation.    That  they  tnen  resided 
together  for  about  14  months,  when  Mr.  Dasent  Uh  England  for 
Gomany,  where  he  remained  for  about  two  months.    That  he 
then  letomed  to  England,  but  renuuned  in  concealment  for  about 
half  a  year;  at  the  expiration  of  which,  namely,  in  March  1847> 
he  proceeded  to  the  Island  of  St.  Vincent,  in  the  West  Indies, 
liiere,  to  the  best  of  her  knowledge  and  bdief,  he  has  since  re- 
nded.   That  at  the  end  of  May,  or  the  beginning  of  June  1846, 
when  liviog  with  her  husband  at  11,  Pall  Mall,  where  he  practised 
u  a  smveon,  she  was  struck  by  him  with  such  violence  as  to  be 
knocked  down  and  bruised  severely.    That  she  was  then  only 
withheld  from  taking  le^  proceedings  against  him  by  his  threaten- 
ing (whidi  she  believed  it  was  in  his  power  to  execute)  to  deprive 
her  of  the  care  of  her  only  child.    She,  lastly,  stated  that  she  was 
not  apprised  of  any  adulterous  connexion  having  been  formed  b^ 
her  husband,  or  of  anv  act  of  adultery  committed*  by  him,  until 
the  month  of  October  1848.    On  the  above  facts  the  Court  was 
applied  to  to  pronounce  the  husband  cited  in  contempt  for  the 
porpose  of  proceeding,  in  order  to  put  upon  record  proof  of  the 
cmetty  and  adultery^    Dr.  Adams,  in  support  of  the  motion,  said 
that  to  grant  the  present  application,  the  Court  would  be  carrying 
the  case  a  little  further  only  than  that  of  CoUett  v.  CoUett.    The 
orcamstances  of  the  two  cases  differ,  I  admit,  in  these  respects ; 
Mr.  CoQett  was  residing  in  London  at  the  time  when  the  citation 
was  issued,  and  went  abroad  a  few  days  only  before  an  attempt 
was  made  to  serve  him  in  London ;  he  had  also  a  house  in  London. 
Mr.  Daaent  had  no  place  of  residence  in  London  when  the  citation 
was  issued;  but  the  cases  agree  in  this  respect,  that  Mr.  CoUett 
and  Mr.  Dasent  were  personally  served  abroad.    In  the  case  of 
Tenduod,  personal  notice  of  the  proceedings  was  served  on  the 
hnshand  at  Naples,     llien  the  inquiry  is  made  by  the  Court, 
"How  was  the  jurisdiction  of  the  Court  of  Arches  founded  in 
that  case  7    A.  Bj  letters  of  request,  I  apprehend.    Q.  Is  there 
any  ecdesiaatical  jurisdiction  in  the  West  Indies  to  try  such  a  case 
as  this?    J,  None  whatever;  unless  the  wife  be  allowed  to  proceed 
hoe,  she  can  have  no  redress.''    Then  Dr.  Lushington  pronounced 
his  opinion,  "  That  the  only  obstacle  in  the  wav  was  the  matter  of 
the  jurisdiction/'  but  said,  "  I  have  fblly  considered  that  ouestion, 
and  I  think  it  right  that  I  should  pronounce  for  the  oivorce." 
That  was  tiie  case  of  a  person  who  had  been  resident  in  the  sense 
of  passing  through  London,  and  who  was  served  by  a  citation 
affixed  on  the  outer  door  of  his  house  long  after  he  had  left  it, 
vid  yet,  nevertheless,  the  Ecclesiastical  Court  of  London  proceeded 
to  prooonnoe  a  divorce  a  metua  et  thoro,  which  was  all  it  could  do. 
All  I  would  say  on  this  point  of  the  question,  is  this,  that  if  the 
present  Divorce  Court  were  to  have  the  power  of  granting  a 
divoroe  to  all  persons  owing  allegiance  to  England,  from  where- 
soever thej  come,  served  with  process  in  Engird,  it  wovld  have 
the  same  power  exactly  as  the  old  Ecclesiastical  Court  had  in  cases 
amauaeitkoro. 

Tliat  would  allow  a  domiciled  Scotchman  or  Irishman  to  come 
and  apply  for  a  divorce  in  the  Court  at  Westminster  ?— It  would. 

3  A 
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AppiwDg     .      iKwrf  Wensleydaie.  Anyone? — ^Anyone  served  with  procos  in 
'**^o.'fl.'^'  England. 

Chairman,  Aooordingf  to  yonr  notion  of  tbe  law,  it  might 
be  done? — If  it  were  done,  it  would  be  putting  diToroes  a  friaado 
upon  the  same  footing  as  divorces  a  mensa  et  ihoro. 

What  do  YOU  say  was  the  intention  of  the  L^slatura? — ^I  do 
not  think  that  it  was  the  intention  of  the  Legulature  to  make 
in  this  matter  any  distinction  between  the  two  kinds  of  JQiis- 
diction. 

What  do  yon  say  was  the  intention  of  the  Le^psktuie,  as 
regards  the  Irish  ana  the  Scotch? — It  is  not  difficult  to  say,  knov- 
ing  what  passed  in  Parliament  at  the  time,  and  we  know  that 
both  the  Irish  and  the  Scotch  remonstrated  against  the  Divoiee 
Bill. 

Earl  of  Wicklow.  Is  not  the  result  of  the  statement  yoa 
have  made  this,  that  an  Irish  person  suing  in  the  Court  at  West- 
minster may  obtain  a  divorce  provided  there  is  no  opposition  on  the 
part  of  his  wife ;  but  that  if  there  be  an  opposition  on  the  part  of 
nis  wife  on  the  ground  that  he  has  an  Irish  domicil,  he  is  tnerd7 
defeated? — He  must  prove  residence.  If  the  suspicions  of  the 
judge  are  aroused,  he  has  power  to  send  for  the  petitioner  and 
examine  him,  although  I  think  he  would  exercise  that  power  with 
great  hesitation,  because  he  declined  the  other  day  to  do  it. 

Chairman,  We  understand  from  high  authoritv  that  genUe* 
men  of  the  bar  advise  their  cUents  that  the  Court  at  West- 
minster has  not  jurisdiction  where  there  is  an  Anglo-Indian 
domicil.'  After  the  six  months  have  elapsed,  how  <xmld  that 
question  be  raised? — I  hope  it  could  not  be  raised.  I  do  not 
believe  that,  practically,  it  could  be.  We  had  to  consider  that  in 
the  Irish  case  I  have  alluded  to,  and  we  thought  it  nnctically 
impossible  to  raise  it  after  the  six  months  had  elapsed.  It  has 
been  said  that,  if  the  Court  has  not  jurisdiction,  the  divcntx  is  a 
nullity.  The  words  in  the  Act  not  specifying  any  time,  how 
could  that  be  inquired  into?  If  the  Court  had  said  that  witiiin 
21  days  that  might  be  inquired  into,  that  would  have  been 
another  matter.  The  words  are  "  any  husband  '*  and  *'  any  wife." 
I  would  ask  to  be  allowed  to  say  a  few  words  about  foreign  states, 
with  regard  to  the  present  branch  of  the  question  of  oivovoe  « 
mensa  et  thoro,  the  restitution  of  conjugal  rights,  and  ^e  pro- 
tection of  the  wife  from  cruelty,  and  so  on.  I  think  that  ahnoit 
all  jurists  are  agreed  that  the  court  of  the  place,  in  whidi  the 
parties  are  resiaent,  is  entitled  to  administer  that  protection. 
They  are  almost  all  agreed,  considering  the  peculiar  contract  of 
marriage,  that  it  is  a  contract  juris  fenthan,  and  a  question  of 
status,  as  well  as  of  contract,  and  that  it  is  a  contract  of  municipal, 
natural,  and  international  law.  They  are  all  agreed  that  it  ts  a 
question  of  status  as  well  as  a  question  of  contract,  and  that  the 
parties  have  a  right  to  the  protection  of  the  oourfai  of  justice  of 
the  country  in  which  they  happen  to  be. 

That  is  regulating  what  shall  be  done  under  the  mar- 
riage, for  which  resiaence  ought  to  be  sufficient? — ^IW  is  so; 
and,  therefore,  as  far  as  the  lesser  remedy  is  concerned,  I  think 
we  may  assume  that  all  jurists  are  agreed  that  the  ibnun  is  a 
competensforvm,  where  the  parties  happen  to  reside.  As  to  tbe 
greater  remedy,  a  vinculo,  ouestions  of  the  most  serious  kind  do 
arise,  whether  the  place  of  the  contract  is  to  be  oonBidered,.or  the 
law  of  the  domicil,  or  the  law  of  origin.    The  caee  of  <  ' 
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MakemB  not  a  case  of  seeking  a  divorce  by  leason  of  croelty       AmorDiz 

tad  adiiiterj,  but  a  case  of  seeking  in  England  sentence  of  nullily   ^  ^^  a.'^' 

npon  an  English  nuurriage.    In  that  case,  two  foreigners  came 

over  to  Engknd,  for  the  purpose,  no  doubt,  of  evading  the  law 

of  their  own  conntiT.    Mdlle.  Sunonin  came  over  with  Mr.  Malao 

to  this  country  and  remained  in  London  five  dajs,  neither  of 

them  being  able  to  speak  a  word  of  Enj^lish.    lliey  made  an 

affidaTxt,  obtained  a  licence,  and  were  manned,  and  went  away  the 

next  d^  to  Paris.     The  lady  had  reason  to  suspect  that  the 

haflbma  was  playing  some  trick  upon  her,  and  rerased  to  sleep 

with  him  until  the  marriage  was  pronounced  valid  in  France.    A 

niit  wM  instituted  in  France,  and  the  Court  in  France  set  aside  the 

numge,  on  the  ground  that  the  parties  came  over  to  England 

with  a  personal  incapacity  attached  to  them,  which  it  was  not 

competent  to  them  to  sluike  off,  that  incapacity  being  the  want 

of  consent  of  the  parents.    The  consequence  of  that  was,  that 

Ihe  unfortunate  woman  was  pronounced  a  spinster  in  France,  and 

eominff  over  to  England,  ana  wishing  to  know  what  her  character 

vu,  she  instituted  a  suit  in  England  for  the  purpose  of  having 

the  decree  of  the  French  Court  confirmed,  and  it  was  ar^ed, 

I  think,  for  the  first  time  upon  that  point,  upon  the  international 

question  as  to  whether  this  Court  ought  not  by  comity  to  take 

notice  of  an  incapacity  of  that  kind,  just  as  we  have  chosen  to 

affix  SQ  ina^adt^  on  themaniage  of  the  members  of  the  Ro^al 

Family;  but  it  was  overruled  after  long  argument,  and  the  pomt 

would  have  been  brought  before  your  Lordships  by  appeal,  but 

there  was  a  defect  in  the  mode  of  prosecuting  it,  and  the  six 

months  were  allowed  to  elapse,  so  that  it  fell  through  on  that 

pound.  There  is  no  doubt  that  the  question  of  foreign  marriages 

deserves  the  greatest  coinideration  upon  this  point  of  personal 

incapacity,  and  also  as  to  whether  the  law  of  the  place  of  the 

contract  should  prevail^  or  whether  the  Court  in  England  ought 

to  administer  the  same  relief  as  that  given  by  the  law  of  the  place 

of  the  contract. 

For  that  purpose  woidd  you  consider  Scotland  and  Ireland 
foreign  countriea  ? — I  should. 

Lord  Brougham.  If  that  had  prevailed  in  Scotland,  it 
would  have  set  aside  Gretna  Grreen  marriages,  would  it  not  ?  In 
Brook  V.  Brook ;  Sir  Cresswell  Cresswell  said  that  that  law  did 
not  extend  to  England,  and  he  decided  that  case  mainly  upon 
that  ground.  That  was  one  of  thegrounds  upon  which  we  hoped 
to  succeed  in  Simonin  v.  Malae,  T^en  arose  the*auestion,  what  is 
to  be  done  in  respect  to  colonies  which  have  no  Court,  and  with 
persons  who  having  resided  therefore  10  vears  come  over  here,  and 
ve  uncertain  whether  they  will  go  back  or  not.  The  question 
they  ask  is,  why  they  should  not  have  the  same  relief  as  any 
other  English  colony? 

Chairman.  We  shall  be  glad  now  to  have  the  advantage 
of  your  opinion  as  to  what  ought  to  be  done  to  escape  from  the 
terrible  anomaly  that  a  divorce  pronounced  legally  in  Scotland,  is 
not  recognized  in  England.  It  is  now  highly  desirable  that  a 
divorce  pronounced  by  any  court  of  compet^t  jurisdiction  in  the 
United  Kingdom  should  be  universally  effective  over  the  whole  of 
the  empire.  At  present,  the  objection  to  making  a  Scotch  divorce 
efficient  in  England  is,  that  in  Scotland  a  divorce  may  be  obtained 
hr  different  causes  to  those  for  which  it  may  be  obtained  in 
England,  and  that  if  such  dualities  were  given,  there  would  be 
frequent  attempts  to  obtain  divorces  in  Scotland  by  persons  domi- 

3a  2 
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.  AprewpHE  ciled  in  England.  How  is  that  to  be  dealt  with?— No  case  has 
^  Nb.%*^"*  arisen  since  the  new  Divorce  Act  has  been  passed,  in  which  it 
has  been  sought  to  maintain  the  validity  of  a  Sootdi  divorce  be- 
tween English  subjects  in  England.  The  marriage  in  that  case,  to 
which  your  Lordship  refers,  took  place  before  the  Act.  Sapposmg 
it  had  happened  that  the  Scotch  Court  had  pronoimoed  a  dasolu- 
tion  as  between  English  parties,  properly  resident  in  ScoUasd, 
for  the  same  reason  as  would  have  obtained  sentence  in  England, 
there  seems  to  be  no  precedent  against  that  being  recognised  in 
this  country,  because  theprincipk  upon  which  Lesley's  case  wis 
decided  was  the  broad  prmciple  that  no  State  is  bound  to  recog- 
nize a  foreign  judgment  in  its  own  limits,  which  is  oontmy  to 
the  public  policy  of  its  own  State.  That  cannot  be  said  to  be  the 
case  now. 

The  principle  upon  which  LoUey's  case  might  have  been 
supported  was  probably  that  Lolley  was  not  domicQed  in  Scotland 
at  tne  time  of  tne  divorce  ? — ^Exactlv.  Now  that  it  is  no  longer 
contrary  to  the  public  policy  of  this  land  that  there  should  be  a  &- 
solution  of  the  marriage  bond,  there  seems  to  be  no  reason  why 
the  sentence  of  a  competent  foreign  court,  pronouncing  a  sentenee 
of  divorce  for  reasons  recognized  in  this  country,  ahoold  not  be 
upholden. 

You  would  look  to  the  cause  for  which  the  marriage  was 
dissolved  to  see  whether  that  is  consonant  with  the  law  of  tiie 
country  in  which  the  parties  are  domiciled  7 — In  the  case  of  Ea^iih 
su^ects. 

Lord  Brougham,  A  very  important  qualification  to  tbai 
has  been  distinctly  stated,  that  a  marriage  is  valid  in  the  eoontiy 
where  it  is  made,, provided  it  is  not  a  marriage  oontraiy  to  the  laws 
of  the  country  firom  which  the  parties  come?  That  question  of 
your  Lordship's  divides  itself  mto  two  heads.  Ought  we  to  re- 
cognize a  sentence  of  dissolution  for  the  same  grounds  as  we 
should  recognize  it,  and  ought  we  to  recognize  it  if  they  go  a  step 
further    • 

Chairman.  The  ground  upon  which  LoUey's  case  proceeded 
in  England  was,  that  no  marriage  was  dissoluble  by  the  law 
of  England.  Now  the  objection  arises  that  it  may  be  d^jssohed  for 
a  clause  in  Scotland  which  would  not  be  a  cause  in  England?— 
It  would  seem  to  me  that  the  English  Court  would  now  look  to 
the  ratio  decidendi  in  Scotland,  and  if  it  was  one  upon  which  it 
might  have  been  so  decided  here,  it  would  uphold  that  sentoioe. 

If  the  parties  are  bond  fide  domiciled  in  Scotland,  so  as  to 
regulate  the  succession  to  personal  property,  yon  believe  the  dis- 
solution of  marriage  might  take  place  according  to  the  Seolch 
law,  and  that  ought  to  be  valid  all  over  the  world  ? — I  do. 

But,  for  a  mere  temporary  residence  of  40  dava^  to  give  a 

Sower  to  dissolve  for  a  cause  that  would  not  be  a  jnst  cause  for 
issolution  in  the  country  where  they  are  domicfled  wronld  be  an 
abuse? — Certainly;  and  that,  perhaps,  is  a  case  in  yMdt  a  de- 
finite period  of  time  might  be  usefiilty  introduced. 

Will  it  not  come  to  this,  that,  wherever  the  parties  are 
domiciled  according  to  the  domidl  of  succession,  if  the  divaree  is 
pronou  need  by  a  court  of  competent  jurisdiction,  it  must  be  valid 
all  over  the  world ;  but  if  it  is  only  in  respect  of  domicil  pnog  a 
forensic  jurisdiction,  it  must  be  accordmg  to  the  kw  of  the 
country  in  which  the  parties  are  domialed  ?--Yes ;  thai  distinc6on 
is  quite  evident. 

Lord  Cranworth,    Would  not   there  be  great  difioa^f  ia 
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looking  behind  the  decree  of  the  Court  to  see  upon  what  grounds        ArraNon 

the  Court  had  proceeded?— No  doubt  there  would  be  that  diffi-  .to  Pnr  ».  Pnr 

caltx»  but  I  suppose  that  the  sentence  would  declare  the  divorce  ^' 

hj  leMon  of  adulteiy.  Perhaps,  I  ought  to  say,  tliat  any  limitation 

vhich  is  founded  upon  a  declaration  of  the  puties  would  probably 

M,  because    such    a  declaration  as  my  friend,  the  Queen's 

AdToeate,  suggested  with  regard  to  the  religious  convictions  of 

the  urties,  has  alwajrs  been  found  to  fail.    Persons  have  always 

mads  such  a  dedantion  as  they  wished  to  obtain  their  end  at  the 

moment.    Tbero  is  a  famous  case  in  which  Sir  John  Nichols 

asid  that  a  man  went  up  a  Protestant,  and  came  down  a  Roman 

Catholic.    In  the  case  of  Swift  v.  Kelly,  Sir  J.  Nichols  held  the 

Boman  Catholic  marriage  invalid,  but  the  Privy  Council  reversed 

the  sentence  and  held  it  valid. 

Ixfrd  Brougham,  What  is  vour  opinion  as  to  the  ezpe- 
dtenoy  of  requiiinfi^  that  in  each  case  a  specific  declaration  of 
the  particulars  of  we  adultery,  and  other  matters,  which  from  the 
grounds  of  the  application  should  accompany  the  petition,  leaving 
it  in  each  case  to  the  judge  to  say,  whether  or  not  the  rule  has 
been  complied  with? — I  hKve  a  natural  leaning  to  that  mode  of 
Vtocudma,  because  it  could  assimilate  it  to  the  former  mode. 
I  think  that  the  present  form  of  declaration  is  too  vague,  but, 
I)erfaiqps,  something  between  the  old  form  and  the  present  declara- 
tion would  be  the  happy  medium.  Your  Lordships  are  aware  of 
the  singular  state  of  the  law  in  France;  namely,  that  they  refuse 
to  entertain  any  suit  at  all  between  foreigners ;  and  therefore  we 
should  not  be  met  by  any  comitv  in  that  respect.  It  is  a  matter 
^m  much  deplored  by  the  Frencn  jurists. 

Earl  of  Wieklow,  Is  that  the  case  where  one  of  the  parties 
only  is  a  foreigner? — If  one  is  a  foreigner  and  the  other  a  French- 
man the  suit  may  be  instituted. 

Chairman,  Can  you  suggest  anything  that  can  be  done  to 
isnst  our  Protestant  fellow-subjects  in  Ireland? — I  confess  I 
un  not  pressed  by  the  arguments  as  to  the  difference  of  religion, 
becBuse  it  seems  to  me,  that  if  a  Roman  Catholic  does  not  choose  to 
have  recourse  to  the  Court,  he  may  stay  away ;  there  is  no  power 
to  compel  him.  It  has  happened  to  me  to  be  consulted  by  Roman 
Csthohc  clients,  who  have  said,  that  all  they  wished  was  to  obtain 
a  judicial  separation,  and  that  they  come  before  the  Court  for  that 
purpose.  I  conceive  that  the  lesser  remedy  would  always  be  open 
totnem;  and  those  who  had  no  conscientious  objection  would 
take  the  other. 

Lord  SomerMU.  Would  there  not  be  a  difficulty  as  to 
mixed  marri&ns? — No  doubt ;  at  the  same  time  there  is  nothing 
to  prevent  aProtestant  at  this  moment  who  has  married  a  Roman 
Catholic  in  Ireland,  petitioning  the  House  of  Lords  for  a  divorce. 
Cludrman,  Is  it  not  rather  that  the  very  notion  of  having 
ft  Divoioe  Court  shocks  the  feelings  of  Her  Miyesty's  Roman 
Catholic  subjects  in  Ireland,  than  tlukt  there  is  any  real  objection 
to  it  in  practice? — hxtge  bodies  of  Englishmen  obiected  to  the 
establishment  of  a  Divorce  Court;  but  it  was  said  that  no  injury 
vas  done  to  them  by  a  measure  which  was  demanded  by  the 
oountiY;  they  need  not  have  recourse  to  the  Court. 

Earl  of  Caithuss,    Did  not  they  complain  that  a  Protestant 
clergyman  would  be  compelled  to  marry  such  persons  ? — ^That 
was  altered  so  as  not  to  render  it  compulsoiy. 
Lor^  SomerkiU.  Weze  the  Roman  Catholic  clients,  to  whom 
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appbwdix       you  have  just  referred,  English  or  Irish? — I  believe  thej  vck 
"^'S/i^^'  EiiffUsh. 

How  many  cases  of  mixed  marriages  have  been  before  the 
Ck)urt,  or  cases  in  which  both  parties  were  Roman  Catholics  ?--Va7 
few;  I  have  been  concerned  in  some,  but  those  were  for  jodicnl 
separations  only. 

Was  the  petitioner  a  Protestant  or  a  Roman  Cstbofie?-- 
A  Roman  Catholic  in  one  case;  but  that  was  for  a  judicial 
separation  only. 

Lord  fVensleydale.  As  I  understand,  you  think  tiie  cue 
of  Yeherton  v.  Yelverion  wrongly  decided? — If  I  am  supposed  to 
be  under  torture  as  a  witness  to  speak  the  truth,  I  do  tnink  that 
it  was.  I  think  that  the  military  domicil  sufficed ;  and  then  I 
think  that  it  came  within  the  precedent  of  Dasent  and  the  other 
case. 

Lord  Chelmsford.  In  your  opinion  there  is  no  distmdion 
between  the  residence  necessary  to  found  jurisdiction  in  cue  of 
nullity  of  marriage,  and  in  case  of  divorce  a  vinculo  f — I  am  not 
able  to  say  in  what  that  distinction  should  exist.  There  ia  nothing 
said  about  it  in  the  Act  of  Parliament. 
^  Your  opinion  is  that  the  same  residence  ought  to  be  sulE- 
dent,  as  it  regards  the  question  of  jurisdiction? — ^I  think  so. 

Chairman,  As  I  understand  you,  you  think  that  that  is 
the  law  now  ? — I  do ;  I  do  not  think  that  there  is  any  distinction 
made  in  the  statute,  except  that  it  is  said  you  shall  proceed  accord- 
ing to  ecclesiastical  nrinciples  and  laws  in  the  case  of  diroroe 
a  mensa  et  thoro,  ana  not  in  divorce  a  vinculo  j  I  can  conceire 
that  it  might  be  expedient  to  fix  a  limited  period  of  time;  that 
qualification  was  qmte  suffident  for  the  House  of  Lords  to  pass 
an  Act  of  Parliament  in  favour  of  an  mdividual.  I  do  not  know 
any  instance  in  which  the  House  of  Lords  has  inquired  into  tiie 
domicil  of  the  parties. 

Lord  Chelmtford.  My  reason  for  putting  the  question  was, 
that  Ifunderstood  you  to  say,  that  as  to  the  preceding  iuriscHction 
exercised  by  the  Ecdesiastical  Courts,  the  Judge  of  vie  Dinxce 
Court  inherits  that  jurisdiction,  and  that  as  to  all  the  rest,  he  is 
rather  the  creature  of  the  statute  ? — I  did  use  that  expression, 
and  that  is,  I  believe,  the  opinion  of  Sir  C.  Cresswell  as  to  this 
part  of  his  jurisdiction. 
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CHARLES  WILLIAM  CAMPBELL,  claiming 
to  be  Earl  op  Brsadalbane    and    Hol-  1864. 

Han  6|A  MA.  KM* 

LAND,  &c Appellant.       jSea,  mtf  tinu 

JOHN  ALEXANDER  GAVIN  CAMPBELL, 
OF  6LENFALL0CH,  claiming  to  be  Earl  of 
Bbkadalbane  and  Holland,  &c.     •    •  RB8PONDBNT(a). 

Jvdkud  factor  pendente  lite. — ^The  Court  below,  in  ibe 
exercise  of  a  judicial  discretion,  wbere  an  estate  was  in 
competition,  refused  tbe  Appellant's  petition  for  a  judicial 
{tidoir  pendente  lite  ;  but  witb  liberty  to  renew  tbe  applica- 
tion "  on  anj  such  cbange  of  circumstances  as  migbt  make 
tbe  appointment  proper."  Tbis  refusal  affirmed  hj  tbe 
House,  Lord  Wenslejdale  dissenting. 

A  judicial  factor  will  not  be  appointed  wbere  one  of  tbe 
parties  bas  attained  peaceable  and  unequivocal  possession 
before  tbe  competition  arises. 

The  Court  in  sucb  a  case  will  not  act  on  mere  allegation, 
unsupported  hj  proof. 

Costs.'^The  general  rule,  tbat  costs  sball  follow  tbe  result, 
enforced,  altbougb  one  of  tbe  Judges  below  dissented 
from  tbe  decision,  and  one  of  tbe  Law  Peers  dissented 
from  tbe  affirmance. 

JoHX,  second  Marquis  and  fifth  Earl  of  Breadalbane, 
died  abroad  on  the  8th  November  1862,  leaving  no 
issue;  but  leaving  the  Breadalbane  estates  in  the 
Highlands  of  Scotland,  alleged  to  exceed  the  annual 
value  of  60,0002. 

The  marqnisate  being  extinct  by  the  death  of  the 
late  Marqnis,  the  succession  to  the  earldom  and  to 
the  estates  became  the  subject  of  competition  between 
the  Appellant  and  the  Bespondent 

The  litigation  out  of  which  the  present  Appeal  arose 
had  no  reference  to  the  peerage ;  it  was  confined  to 
tbe  estates,  and  commenced  with  a  Petition  addressed 
to  ''The  Lords  of  Council  and  Session ''  on  the  30th 

(a)  Fully  zeported  in  the  3rd  series  of  tbe  Court  of  Sessions 
Cbmsb,  voLLp.  991b  . 
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caxpbiu.  May  1863,  by  the  Appellant,  then  in  India,  described 
camJmil.  as  a  "Lieutenant  in  the  12th  Regiment  of  Bengal 
Cavalry."  The  Petition  prayed  for  the  appointment 
of  a  judicial  fia^ctor  to  take  charge  of  the  estates  until 
the  question  of  right  between  the  rival  ckimantB 
should  be  determined. 

In  support  of  his  Petition^  the  Appellant  aO^ed 
that  the  Respondent's  father,  through  whom  be 
(the  Respondent)  claimed,  was  illegitimate ;  for  that 
the  Respondent's  grandmother^  when  she  married  the 
Respondent's  grandfather,  was  the  wife  of  another  man, 
namely,  one  Christopher  Ludlow,  from  whom  she  bad 
eloped.  It  seemed  to  be  agreed  that  this  allegation,  if 
true,  must  destroy  the  Respondent's  case,  unless  it  were 
shown  that  after  the  death  of  Ludlow  the  parties  were 
remarried  before  the  birth  of  the  Respondent's  fiiiber. 

To  this  Petition,  the  Respondent,  described  as  tbe 
"  Right  Honourable  John  Alexander  Gavin  Campbell, 
Earl  of  Breadalbane  and  Holland,''  &c.,  gave  in  an 
Answer  on  the  11th  Jtme  1863,  representing  that^  on 
the  death  of  the  late  Marquis,  his  trustees  and  ezeca- 
tors  at  once  recognized  the  Respondent  as  the  *'bar 
**  apparent  entitled  to  the  said  estates,  the  vbole 
'^  charge  of  which  had  been  transferred  to  him."  Tb^ 
Answer  concluded  by  submitting  to  the  Court  that 
"  there  were  no  grounds  for  the  appointment  of  a 
'*  judicial  factor." 

The  Respondent  denied  the  alleged  marriage  of  bis 
grandmother  with  Ludlow ;  and  averred  that  he  and 
hia  father  had  been  acknowledged  invariably  not  only 
as  imimpeachably  legitimate,  but  as  the  undoubted 
presumptive  expectant  successors  of  the  Breadalbane 
estates  and  of  the  earldom. 

The  Respondent  moreover  asserted  important  fimOy 
arrangements  in  which  his  &ther^s  priority  had  been 
acknowledged  by  the  Appellant  and  his  fiitbtf*.    ^ 
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Bespondent  alleged  especially  that  money  had  been 
bonowed  for  the  improvement  of  the  estates  under 
the  Montgomery  Statute  (a),  with  the  consent  of  the 
Appellant  and  his  &ther,  as  coming  after  the  Re- 
spondent under  the  fiimily  entaiL 

The  Bespondent  also  alleged  that,  "  On  the  death 
"  of  the  late  Marquis  his  trustees  and  executors  at 
"  once  recognized  the  Bespondent  as  the  heir  appa* 
"  rent  entitled  to  succeed  to  the  said  estates,  and  the 
''  vhole  charge  of  them  was  transferred  to  him  \  and 
"  the  rents  were  collected  under  joint  instructions 
''  from  the  Bespondent  and  the  said  trustees  and 
"  executors/' 

On  the  27th  June  1863,  the  Lords  of  Council  and 
Session  (&),  after  hearing  Counsel,  refused  the  desire 
of  the  Petition,  but  with  liberty  to  the  Petitioner  (t.e., 
the  Appellant)  to  present  another  application  in  the 
event  of  any  such  change  in  the  state  of  the  proceed- 
ings or  circumstances  of  the  case  as  might  make  the 
appointment  of  a  judicial  factor  proper. 

The  L(yrd  Ad/vocate^  Mr.  Rolt,  and  Mr.  ATideraon, 
for  the  Appellant,  contended  that  where  there  was  a 
competition  and  no  one  in  actual  possession,  the  ap- 
pointment of  a  judicial  factor  was  a  matter  of  course 
in  Scotland.  And  even  in  England  they  ui^ed  that 
a  receiver  would  be  appointed  tmder  similar  circum- 
stances. Wood  V.  Hitchvng(c),  Atiemaon  v.  Hen- 
Aovu)(d)^  Rutiierford  v.  Douglas  (fi)^  Bwmbrigge  v. 
Badddei/if). 

The  Attomey-O&neral  (g),  the  SolicUor-OeTieral 
for  Scotland  {k\  and  Sir  Hugh  Cavms,  for  the  Be- 

(a).  10 George  3.  c.  51.,  entitled  "An  Act  to  encourage  the 
Improvement  of  Lands  held  under  strict  EntaQ.'' 
(h)  Lord  Deas  diaaenting.  (c)  2  Beay.  289. 

(<Q  2  Yea.  &  Beamea,  85.  (e)  1  Sim.  k  Stu.  111. 

(/)  3  McN.  &  G.  413.  ig)  Sir  Roundell  Pahner. 

{Ji)  Mr.  Young,  ^ 
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spondent.  The  Appellant  has  assigned  no  reason  for 
the  appointment  of  a  factor,  except  the  &ct  of  com- 
petition. His  averments  are  unsupported  by  proot 
The  Court  will  not  proceed  on  mere  allegation. 
Mvm/ro  v.  Oraham  (a). 

TheLoBD  Chancellor  (6): 
My  Lords,  the  late  Marquis  of  Breadalbane  yna 
tenant  in  tail  of  very  large  estates  in  Scotland,  under 
two  deeds  of  entail,  one  dated  the  5th  May  1775,  sad 
the  other  dated  7th  March  1839.  In  both  these  deeds 
the  destination  was  the  same.  The  late  Marqius  died 
in  November  1862.  He  left  no  lawfiil  issue.  On 
his  death,  and  by  reason  of  the  failure  of  certain  in- 
termediate substitutions,  the  succession  opened  to  the 
next  substitutes  called  in  the  deeds  of  entail,  viz.,  to 
William  Campbell  of  Glen&lloch,  and  the  heirs  male 
of  his  body.  This  William  Campbell  had  seven  sons, 
but  the  issue  of  his  eldest  son  failed  before  the  death 
of  the  late  Marquis.  The  Bespondent  allies  that  he 
is  the  grandson  and  heir  of  James  Campbell,  the 
second  son  of  Glenfedloch,  and  therefore  nearer  in  the 
substitution  than  the  Appellant,  who  claims  as  the 
grandson  and  heir  of  John  Campbell^  who  was  the 
sixth  son  of  Glenfalloch. 

The  contest  between  the  parties  arises  &om  the 
Appellant  alleging  that  James  Campbell,  the  grand- 
£Ekther  of  the  Bespondent,  was  never  lawfully  married 
to  the  Bespondent's  grandmother,  and  that  therefore 
the  Bespondent's  fiBither  was  an  illegitimate  son  of 
James  Campbell,  and  consequently  that  the  Bespon- 
dent is  not  entitled  to  the  succession. 

The  competition  arises  by  both  parties  having  pre- 
sented petitions  for  service  under  the  statute  of 
10  &  11  Vict  a  47,  intituled  ''An  Act  to  amend  the 

(a)  11  Sec.  Ser.  1202.  (b)  Loid  Wertboy. 
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Law  and  Pmctioe  of  Scotbnd  as  to  the  Service  of      «^»«* 
Heiw."    The  Bespondeat's  petitions  were  presented     .^^^?!!?^ 

'^  Lord  CMamctUor'9 

en  the  4th  March  1863,  the  Appellant's  petitions  were 
presented  on  the  25th  March  following.  There  had 
been  an  earlier  but  informal  petition  presented  by 
the  Appellant  on  the  27th  Febmaty  1863. 

The  Sheriff  having  conjoined  the  petitions,  the  pro- 
ceedings were  advocated  to  the  Court  of  Session, 
where  the  case  will  proceed  to  a  juiy  trial,  and  the 
advarse  claims  of  the  Appellant  and  Bespondent  will 
be  adjudicated  upon. 

In  the  meantime  the  Appellant  made  an  applica- 
tion on  the  30th  May  1863  to  the  Court  of  Session 
that  a  judicial  factor  or  receiver  might  be  appointed 
to  receive  the  rents  and  administer  the  estate  during 
the  pendency  of  the  litigation.  And  the  present 
Appeal  is  presented  from  an  Interlocutor  of  the  Court 
of  Session,  by  which  that  application  was  refused. 

The  application  for  a  judicial  fiictor  or  receiver 
pendente  lUeiB  an  appeal  to  the  prsatorian  or  equitable 
jurisdiction  of  the  Court  of  Session,  and  it  does  not 
appear  to  me  to  be  possible  to  extract  from  the  decided 
cases,  or  to  lay  down  upon  principle,  any  general  rule 
that  should  govern  such  applications.  The  decision  of 
each  case  must,  in  my  opinion,  depend  on  its  own 
peculiar  dbrcumstances. 

By  the  law  of  England,  if  on  the  death  of  an  owner 
of  land  in  fee  simple,  a  controverey  arises  between  the 
heir  at  law  and  alleged  devisee,  the  former  denying 
the  validity  of  the  aU^d  will,  power  is  given  by  the 
recent  statute  (a)  to  appoint  a  receiver  of  the  real 
estate  of  the  deceased  owner ;  but  no  such  power 

(a)  The  Probate  and  Administration  Act  of  1857, 30  &  21  Vict, 
c.  77.  8.  71.,  whereby  the  Court  of  Probate  is  empowered  to 
appoint  a  receiver  pending  a  suit  as  to  the  validity  of  a  will  of 
lealestete. 
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cahfbill  existed  anterior  to  that  statute;  nor  has  any  Court 
CMMnmLu  1  jj^  England  power  to  interfere  by  the  appointment  of 
Lord  ckameMfr*  ^  receiver  of  real  estate,  where  the  ownership  is  dis- 
puted by  two  persons,  each  claiming  to  be  heir  st 
law  of  a  deceased  owner.  Or  where  the  dispute  lia 
between  two  persons,  claiming  under  BUcoessiYe  limit- 
ations in  a  settlement  of  real  estate,  the  more  remote 
remainder  man  for  example,  allying  that  the  prior 
remainder  man  is  illegitimate,  there  is  no  power  in 
any  Court  in  England  to  appoint  a  receiver  of  real 
estates  pending  the  litigation  (a).  No  example  or 
analogy  therefore  can  be  derived  from  the  law  of 
England  which  in  applicable  to  the  subject  of  the 
present  Appeal 

Some  few  general  principles  may  be  collected  from  the 
cases  decided  by  the  Court  of  Session  on  this  subject 

First,  a  judicial  fitctor  will  not  be  appointed  by  the 
Court  as  against  competing  parties  where  one  of  such 
parties  has  already  attained  possession.  Such  pos- 
session, however,  must  be  imequivocal  and  peaceable; 
that  is  to  say,  possession  must  have  been  clearly  at- 
tained before  the  competition  arosa  Such  does  not 
appear  to  have  been  the  case  in  the  present  instance 
the  petitions  for  service  being  so  nearly  contempo- 
raneous. 

Secondly,  it  may  be  deduced  fit)m  the  cases,  par- 
ticularly the  case  of  Munro  v.  Qrdkami  (6),  that  the 
Court  wiU  not  act  upon  mere  allegation. 

(a)  See  Talbot  {Earl)  v.  Hope  ^cott,  4  Kay  &  Johnion,  96. 
A  tenant  who  does  not  know  to  which  of  two  clainuunts  to  pay  hit 
rent,  may  come  to  the  Court  of  Chanoeiy  by  bill  of  interpleMler, 
Jew  V.  Wood,  Cr.  &  PhU.,  185. 

(b)  Second  Series  of  Scotch  Cases  in  the  Conrt  of  Sewoo, 
vol.  ii.  p.  1202.  In  this  case  of  Mtmro  y.  Graham,  which  occoned 
in  1849,  the , Court  of  Session  refused  to  sequestiat^  one  of  the 
Judges,  Lord  Mackeniie,  obsenring,  "  This  is  the  case  of  a  child 
"  who  has  been  always  acknowledged  by  hie  parents,  dsimis^ 
**  to  suooeed  to  another  child,  who  was  also  acknowk^fcd  fay 
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Here  the  case  of  the  Appellant  rests  entirely  t>n  the!  CAMnsLb 
avennent  that  the  Bespondent's  father  was  illegitimate. 
He  has  undoubtedly  stated  a  circumstantial  case,  but 
it  at  present  rests  entirely  on  allegation.  All  pre- 
Bomptions  and  probabilities  are  in  favour  of  the  ap- 
parent prior  title  of  the  Bespondent.  For  fifty  years 
preceding  the  present  claim  of  the  Appellant^  the 
Intimacy  of  the  Respondent's  fiither  was  recognized 
and  treated  as  an  undisputed  fact.  The  lands  and 
barony  of  GlenfiaJloch  are  held  under  an  entail  con- 
taining  the  same  limitation  to  James  Campbell  and 
the  heirs  male  of  his  body  as  is  contained  in  the  entail 
of  the  Breadalbane  estates,  and  under  which  those 
estates  are  now  claimed  both  by  the  Appellant  and 
Bespondentu  If  the  Appellant  therefore  is  entitled  to 
the  Breadalbane  estates,  he  would  also  daim  in  the 
same  right  the  barony  of  Olen&lloch. 

Bat  on  the  death  of  William  Campbell,  the  common 
ancestor  of  the  Appellant  and  Bespondent,  in  the  year 
1812,  William  John  Lombe  Campbell,  the  father  of 
the  Beqpondent,  who  is  now  alleged  by  the  Appellant 
to  have  been  illegitimate,  was  duly  served  nearest  and 
likYrML  heir  of  taillie  and  provision  in  the  lands  and 

''  thenu  I  do  not  say  that  in  no  case  can  sach  an  application  as 
"  this  be  granted,  but  it  requires  a  vety  strong  prUnd facie  case 
"  to  warrant  us  in  doing  so."  "  The  averments  made  here  may 
"  be  made  in  any  case;  and  if  we  grant  this  petition^  there  is  no 
"  saying  where  it  will  end.  It  will  not  do  to  act  in  such  a  matter 
"  on  mere  averments."  .  Lord  Fullerton,  another  Judge,  said, 
"  I  concur.  No  doubt  there  is  here  a  competition,  in  one  sense, 
"  as  there  is  in  every  case  where  the  averments  on  one  side  are 
"  met  by  relative  averments  from  the  other.  But  it  is  a  compe- 
"  tition  of  such  a  kind  as  that  the  parties  stand  on  equal  titles  ? 
"  There  may  be  a  case  in  which  the  primd facie  evidence  is  strong 
"  enough  to  warrant  us  in  granting  such  an  application}  but 
"  that  is  not  the  case  here.  The  child  has  been  aU  along 
"  acknowledged  as  theirs  by  Mr.  and  Mrs.  Grraham;  and  looking 
**  to  the  great  weight  we  are  bound  to  give  to  that  recognition,  I 
"  think  no  case  has  been  made  out  to  warrant  us  in  granting  the 
"  appointment  craved*" 
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CAMmu  barony  of  Glenfalloch,  and  -was  afteorwaiids  infaft  m 
CAmsix.  ^}jQ  gmQQ  lands  and  barony!  He  continued  in  the  un. 
Lord  ckam»ikfi^$  jjgp^t^  possesBion  and  enjoyment  of  the  QlenMoA 
estate  as  heir  of  the  body  of  William  Campbell  until 
his  death  in  1850,  and  upon  his  decease  the  Bespon- 
dent  was  in  1850  served  nearest  and  lawfiil  heir  of 
taillie  and  provision  to  his  said  fisither,  and  in  that 
right  completed  his  title  to  the  said  lands  and  barony, 
and  has  ever  since  had  the  undisputed  enjoyment 
thereof  Practically,  therefore,  there  has  been  for  the 
last  fifty  years  an  assertion  of  right  by  the  Bespondent 
and  his  father,  adverse  to  the  title  which  is  now  aet 
up  by  the  Appellant.  To  this  must  be  added  the  fiu^ 
which  is  not  disputed,  that  the  Respondent's  &ther 
was  throughout  his  life  recognized  and  treated  as  being 
without  question  the  legitimate  son  of  his  &iher,  James 
Campbell,  and  that  in  several  l^al  proceedings  he  was 
called  by  the  late  Marquis  of  Breadalbane  as  the  heir 
next  entitled  to  succeed  to  him  in  the  estates  in  questioD. 
These  are  undisputed  facts,  and  they  constitate  a 
Btixmgprimd  facie  title  in  the  Respondent  They  are 
met  by  a  statement  of  circumstances  which  (to  adopt 
the  words  of  the  Lord  President)  are  at  present  mere 
matters  of  assertion.  But  the  uncontested  £Eu;t8  whidi 
I  have  stated  furnish  strong  primd  facie  evidence  tbat 
the  Respondent  is  the  heir  apparent  of  the  late  Ha^ 
quis,  and  he  ought  not  to  be  deprived  of  any  rights 
which  belong  to  that  character  until  some  stronger 
proof  to  the  contrary  has  been  adduced  on  the  part  of 
the  Appellantb  The  Appellant  and  Respondent  are 
not  on  an  equal  footing  before  the  Court  The  Re- 
spondent, if  his  father  was  legitimate,  is  confessedly 
the  person  entitled,  and  the  £a€t  of  that  legitimacy  is 
not  at  present  brought  into  any  reasonable  doubt 

It  is  on  this  ground,  and  not  on  the  ground  of  the 
insufficiency  of  the  averments  of  the  Appellant  that 
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looDcor  with  the  majority  of  the  Judges  in  the  Cooit 
below,  and  am  of  opinion  that  the  Interlocutor  should 
be  affirmed  and  the  Appeal  dismissed  with  costs. 
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Lord  Wensletbale  ;  j^^ 

Mj  Lords,  the  rule  of  law  on  this  subject,  as  ex-  '^^jSSSf^' 
plained  by  Mr.  Erskiae  (a),  is  that  **  Sequestration  of 
lands  (under  which  may  be  comprehended  every  heri- 
table subject)  is  a  judicial  act  of  the  Court  of  Session, 
whereby  the  management  of  the  subject  sequestered 
is  taken  from  the  former  possessor,  and  entrusted  to 
the  care  of  a  &ctor  or  steward  named  by  the  Court, 
who  gives  security  for  his  administration,  and  is  by 
his  commission  accountable  for  the  rents  to  all  having 
interest.  This  diligence  is  competent  where  it  is 
doubtful  in  whom  the  property  of  the  lands  is  vested 
if  sequestration  be  demanded  before  either  of  the  com- 
petitors has  attained  possession.'' 

I  take  it  to  be  dear  that  there  is  in  this  case  no 
possession  of  such  a  nature  as  to  deprive  the  Court  of 
its  right  to  exercise  its  praetorial  jurisdiction.  All  the 
Judges  have  concurred  in  that  opinion  that  there  is 
no  wiuUaputed  possession.  There  is  some  possession 
in  the  Bespondent,  no  doubt,  which  as  evidence  of 
title  I  will  afterwards  notice,  but  that  is  not  enough. 

Under  the  circumstances  of  this  case,  ought  the 
Court  to  interfere  1  Is  there  a  fair  disputable  question 
between  the  competitors,  as  the  case  now  stands,  on 
which  either  may  succeed  ?  If  there  is,  it  is  certainly 
most  desirable  to  put  an  end  to  the  inconvenience 
that  arises  from  the  heir  in  tail,  whoever  he  is,  being 
incapable  of  giving  valid  discharges  for  rent.  Pay- 
ment by  the  tenant  to  one  may  be  questioned  by  the 
other  hereafter ;  no  leases  in  renewal  can  be  granted, 
no  rights  of  a  landlord  can  be  exercised  by  either 

(fl)  B.  2, 1. 12, 8.  65.      ^ 
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competitor^  so  as  to  be  valid.  No  improvements  can 
take  place  until  the  question  is  decidecL  This  is  a 
great  .evil.  If  sequestration  is  granted  there  will  be 
ultimately  no  mischief  whatever.  The  rents  may  be 
received^  and  all  proper  measures  taken  for  the  good 
of  the  tenancy ;  and  when  the  question  is  decided  the 
real  party  entitled  will  have  all  his  rights. 

I  think  there  is  a  fair  disputable  question  between 
the  Appellant  and  Bespondent  The  Respondent  hag 
a  very  good  pri/mA  fcboie  case,  and  a  strong  one^  on 
which,  unanswered,  he  must  certainly  prevail  He 
has  been  always  reputed  legitimate.  He  was  so 
treated  by  Lord  Breadalbane  in  his  lifetime.  His 
father  was  sued  by  Lord  Breadalbane  under  the  Mont- 
gomery Act,  10  Geo.  3.  c.  51.,  as  heir  in  tail  He 
succeeded  to  the  entail  of  Glen&Uoch,  as  heir  in  tail 
to  his  father  and  grandfather,  and  was  in  possession 
many  years.  Lord  Breadalbane's  executors  put  him  in 
possession  of  part  of  the  estate  on  his  death.  He  is 
alleged  to  have  granted  lease&  He  was  also  recog- 
nized as  his  heir  in  the  will  of  the  late  Marqius. 

It  is,  however,  to  be  noticed  that  some  of  the  acts 
done  by  him  after  the  late  Marquis's  death  may  haTe 
been  done  when  the  estate  was  in  contest  after 
caveat.  But,  even  allowing  that,  a  case  was  made  on 
the  part  of  the  Bespondent  amply  sufficient  to  consti- 
tute him  pri/mA  facte  heir  in  tail  to  the  late  Loid 
Breadalbane ;  and,  if  unanswered,  that  case  must  mi- 
questionably  prevail 

On  the  part  of  the  Appellant^  by  way  of  answer  to 
this  case,  it  is  averred  that  the  grand&ther  of  the 
Bespondent  was  illegitimate,  being  the  son  of  a  mar- 
riage contracted  with  his  grandmother  when  she  was 
already  manied  to  another  man,  who  was  living  at 
the  time  of  that  marriage.  Kthat  &ct  is  Buffiaenily 
averred,  and,  it  being  deiued  by  the  Bespondent^ 
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shoiild  be  proved  on  the  trial  in  competition^  the 
Bespondent's  jTrimd/ocie  case  would  be  entirely  done 
away  with,  and  be  of  no  ^vail  whenever  the  Bespon- 
dent's  father  may  happen  to  have  been  bom ;  unless 
the  Bespondent  could  prove  a  subsequent  marriage 
between  his  grand&ther  and  grandmother  after  the 
first  husband's  death,  he  is  most  certainly  illegitimate. 
The  fiespondent  has  not  alleged  or  suggested  that 
there  was  any  subsequent  marriage  of  any  sort, 
regular  or  irregular,  after  ijhe  first  husband's  death ; 
but  suppose  that  he  can,  on  the  trial,  give  evidence  of 
au  inegular  marriage,  very  nice  and  difficult  questions 
would  arise  as  to  its  validity. 

There  is  a  preliminary  question  made,  whether  the 
fact  of  the  previous  marriage  has  been  sufficiently 
averred.  I  had  some  doubt  at  one  time,  but  now  I 
think  sofficieiit  facts  or  evidence  of  fisbcts  are  stated, 
which,  if  true^  establish  that  previous  marriage.  It  is 
alleged  that  the  competing  claimant's  grandmother 
heiself  stated  that  she  was  married  to  Captain  James 
Campbell  in  September  1782,  which  is  clearly  admis- 
sible evidence  as  to  the  period  of  her  marriage.  The 
Jion-px)duction  of  a  regular  register  of  that  mar- 
riage is  accounted  for. 

It  is  averred  that  at  the  time  of  this  alleged  mar- 
riage in  1782,  she  was  a  married  woman,  and  her  hus- 
band did  not  die  until  some  time  afterwards;  that 
her  husband  was  Christopher  Ludlow  of  Chipping 
Sudbuiy,  to  whom  she  was  married  on  the  5th  June 
1776,  the  roister  of  which  is  stated.  It  is  averred 
that  the  real  husband  died  in  January  1784. 

The  &ct  of  that  previous  marriage  is  denied  by  the 
Bespondent  in  very  loose  and  general  terms,  but 
whether  it  be  true  or  not>  is  the  principal,  and  may 
be  the  sole  question.  The  case  upon  the  present 
allegations  of  both  parties  depends  entirely  upon  its 
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<=*»^«^       truth,  aQd  the  only  method  of  trying  the  trath  is  by 
cmmu.      ^^  ^j^  jj^  competifeion. 

Lord' 

^^Ijjjf^*        Surely,  therefore,  the  truth  of  the  £B«t  ought  in 
proper  course  to  be  ascertained  by  proceeding  to  proof ; 
and  the  Bespondent  ought  not  to  be  allowed  to  try 
to  uplift  the  rents,  and  to  attempt  to  act  as  owner  is 
all  respects,  to  the  great  inconvenience  of  the  tenants, 
and  their  possible  injury,  whilst  the  question  upon 
which,  as  at  present  appears,  all  depends,  remains  un- 
decided   If  the  fact  alleged  of  the  previous  marmge 
is  true,  the  Bespondent  ought  not  to  have  any  profit  by 
wrongfully  denying  it ;  he  ought  not  to  have  ail  the 
advantage  of   taking  possession  and   receiving  the 
enormous  rents,  pending  the  litigation  of  that  ques- 
tion,  which  he  has  improperly  put   in  issue.    His 
denial  of  the  allegation  of  previous  marriage,  therefore, 
seems  to  me  to  be  wholly  immaterial  with  respect  to 
the  question  of  appointing  a  judicial  fiEkctor.    Had  he 
admitted  the  previous  marriage  of  his  grandmother, 
and  not  alleged  a  previous  valid  marriage  after  the 
death  of  the  first  husband,  he  would  have  been  out  ci 
Court     This  important  question    of    the   previous 
marriage,  on  which  all  at  present  appears  to  tani, 
ought  to  be  regularly  tried ;  and  in  tlie  meantime  I 
feel  very  strongly  that  the  judidal  fSactor  should  be 
appointed,  and  the  trial  proceed. 

LordCkOmt^ft        Lord  CHEIiHSFOBD  : 

My  Lords,  the  question  which  the  House  is  caQed 
upon  to  determine  is  of  some  nicety  and  difficulty. 
It  is  appealed  to,  to  supersede  the  exercise  of  a  judicul 
discretion  by  a  majority  of  the  Judges  of  the  First 
Division  of  the  Court  of  Session  in  refusing  to  se- 
questrate and  place  und^  the  management  of  a  judi- 
cial fSactor,  estates  of  considerable  value  whidi  are  the 
subject  of  a  pending  litjgatioxL-      
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The  discretion  which  is  vested  in  the  Court,  upon 
applicatioiiB  of  this  description, '  is  not  an  arbitrary 
discretion,  but  one  that  ought  to  be  guided   by  a 
careful  consideration  of  the  circumstances   of  each 
particaiar  case,  of  the  respective  positions  of  the  liti- 
gaDt  parties,  of  the  nature  of  the  claim  of  the  compe- 
titor who  invokes  its  interposition,  and  of  the  necessity 
of  intermediately  protecting  the  property  in  dispute 
for  the  common  security.     The  exercise  of  such  a  dis- 
cretionary jurisdiction    ought   not  to   be   disturbed 
unless  it  can  be  clearly  made  to  appear  either  that  it 
proceeded  upon   erroneous   principles,   or    that    the 
evidence  upon  which  the  discretion  of  the  Court  was 
founded,  should  have  conducted  a  correct  and  reason- 
able judgment  to  the  opposite  conclusion. 

Upon  a  careful  consideration  of  the  case  and  of  the 
able  arguments  at  the  Bar,  I  cannot  find  any  sufficient 
reason  why  your  Lordships  should  overrule  the  dis- 
cretion of  the  Court  of  Session,  and  direct  a  sequestra- 
tion of  the  estates  in  controversy. 

The  competency  of  the  application  for  the  appoint- 
ment of  a  judicial  factor  with  reference  to  the  character 
of  the  Bespondent's  possession  of  the  estates  is  asserted 
by  all  the  Judges,  and  upon  this  ground  there  is  no 
impediment  to  the  Appellant's  right  to  invoke  the 
intervention  of  the  Court     By  his  petition  he  stated 
certain  &cts  as  the  ground  of  his  claim  to  have  the 
property  placed  in  security,  until  the  contest  for  it 
shall  be  decided.    He  alleged  that  the  Bespondent  is 
not  the  lawful  heir  of  entail  of  the  estates  in  dispute, 
because  his  father  was  the  illegitimate  offspring  of  his 
grand&ther  and  grandmother,  whose  marriage  took 
place    at   a  time    when    his    grandmother's  former 
husband  was  still  living.    And  he  produced  certain 
documents  in  support  of  his  allegation,  which  he 
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CANmiL      contended  raised  a  suflSdent  primA  fade  case  to 
ciimix.      entitle  him  (if  unanswered)  to  the  interposition  of  the 

Lord  Cketim^fitrdCi  ^         , 
opinicfU  Court. 

It  must  be  observed  that  there  is  a  great  deal 
wanting  in  the  statements  in  the  petition,  and  in  the 
documents,  to  establish  a  complete  primd  facie  case, 
or  any  thing  more  than  a  probability  that  upon  a 
future  occasion  a  case  of  the  description  suggested  will 
be  forthcoming.  The  allegations  of  facts  and  cbcam- 
stances  are  so  loosely  and  imperfectly  made,  that  the 
Appellant  seems  to  have  considered  it  necessaty  to  do 
nothing  more  in  support  of  his  application  than  to 
give  the  Court  a  general  description  of  the  nature  of 
the  case  with  which  he  proposed  at  the  proper  time 
to  encounter  the  claim  of  the  Respondent.  He  did 
not  establish  nor  profess  to  establish  any  such  title 
as  would  call  upon  the  Kespondent  for  the  same  sort 
of  answer  as  may  be  hereafter  necessary  upon  the 
competition  of  brieves. 

In  this  incidental  proceeding  the  Respondent  in  my 
opinion  is  not  called  upon  to  do  more  than  rebut  the 
incomplete  and  presumptive  case  of  the  Appellanty 
by  showing  a  state  of  things  utterly  inconsistent 
with  the  supposed  illegitimacy  of  his  father.  This  he 
appears  to  me  to  have  fully  done  by  the  &ct8  and 
circumstances  which  he  has  presented  to  the  Court 
He  is  legally  clothed  with  the  character  of  heir 
apparent,  and  entitled  to  the  enjoyment  and  exercise 
of  all  the  rights  which  belong  to  that  character.  His 
father  lived  and  died  not  only  with  his  legitimacy 
unchallenged,  but  with  a  solemn  and  deliberate  recog- 
nition of  it  on  many  important  occasions.  The  event 
which  is  supposed  to  impeach  that  Intimacy  oocoired 
more  than  eighty  years  ago,  and  during  this  long 
period  all  the  acts  of  the  family  (which  speak  more 
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strongly  than  dedamtlons)  are  nothing  but  repeated 
admissions  of  the  legitimate  claims  of  the  Bespondent's 
line  of  succession. 

The  circumstances  connected  with  the  lands  and 

barony  of  Glenfalloch  are  peculiarly  striking,  because 

the  destination  in  the  deeds  of  entail  of  those  estates, 

and  of  the  estates  in  question,  are  the  same,  and  it 

was  as  heir  male  of  the  body  of  James  Campbell  that 

the  Respondent's  father  succeeded  to   the  lands  of 

Olenfalloch,  and  it  is  in  the  same  character  that  the 

Bespondent  is  now  become  the  apparent  heir  of  the 

Breadalbane  estates.    The  service  of  the  Eespondent's 

father  as  heir  of  taillie  and  provision  to  the  lands  of 

Glenfalloch  was  carried  through  by  the  grandfather  of 

the  Appellant,  who  would  himself  have  been  entitled 

to  the  property  if  the  Respondent's  father  had  been 

illegitimate.     For  thirty-eight  years  the  Respondent's 

father  held  these  estates  to  which  it  is  now  alleged  he 

had  not  a  shadow  of  title,  and  was  succeeded  peaceably 

in  1850  by  the  Respondent,  who  has  been  in  possession 

ever  since.     More  than  half  a  century  has  therefore 

elapsed  since  the  title  which  is  now  in  competition  has 

been  acquiesced  in  by  the  family  of  the  Appellant 

whose  right  it  displaced. 

The  proceedings  of  the  late  Marquis  of  Breadalbane 
nnder  the  Montgomery  and  the  Rutherford  (a)  Acts,  in 
which  the  Respondent's  father  at  first,  and  himself 
and  his  sons  afterwards,  were  called  as  the  heirs  of 
entail  next  in  order  of  succession  to  the  Marquis,  are 
very  important.  In  all  the  petitions  under  the 
Rutherford  Act,  in  which  the  consent  of  the  three 
next  heirs  of  entail  is  required,  the  father  of  the 
Appellant  was  cited  as  next  in  succession  to  the 
Respondent  and  his  sons,  and  was  thereby  almost 
challenged  to  dispute  the  right  of  the  Respondent  to 
(a)  The  Rutherford  Act. 
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CAMraiLb       the  poBition  which  was  given  him,  and  by  whidi  he 
CAMnwLu      ^^  recognized  as  having  a  voice  in  the  burthening 
opMom.       an  estate  to  which  it  is  now  said  he  had  no  sort  of 
title. 

So,  in  the  proceedings  for  the  purchase  of  the  por- 
tion of  the  entailed  estates  sought  to  be  sequestrated 
under  the  power  contained  in  the  deed  of  entail, 
which  required  that  the  purchase  should  be  made  at 
the  sight  and  by  the  authority  of  the  Court  of  Session 
or  of  the  Judge  OrdJmary^  upon  citing  the  two  nearest 
heirs  of  entail  to  the  estates  of  BreadaJbane,  a  species 
of  judicial  sanction  seems  to  be  given  to  the  same 
order  of  succession. 

I  quite  agree  that  all  these  recognitions  (however 
strong)  will  be  of  no  avail  against  dear  and  satisEfic- 
tory  proof  that  the  Bespondent's  grandmother  was 
married  to  his  grand&ther  at  the  time  when  her 
former  husband  was  living,  and  that  if  such  proof 
should  hereafter  be  given,  it  wiU  be  necessary  for  the 
Respondent  to  show  a  subsequent  lawful  marriage 
between  them.  But  the  present  question  is  whether, 
as  an  answer  to  the  application  for  a  sequestration 
based  upon  the  materials  presented  to  the  Court,  the 
circumstances  stated  by  the  Respondent  are  not  abun- 
dantly sufficient  to  rebut  the  presumption  raised  by 
the  Appellant's  statement,  and  to  warrant  the  Court 
in  refusing  to  displace  the  Respondent  from  his  por- 
tion of  apparent  heir,  and  to  deprive  him  of  any 
of  the  rights  which  belong  to  him  in  that  character. 

The  Judges  who  decided  against  the  sequestration 
proceeded  entirely  upon  the  case  as  it  then  stood,  and 
all  of  them  expressly  stated  that  the  application  of  the 
Petitioner  might  be  renewed  i^  in  the  course  of  the 
competition  of  brieves,  its  aspect  should  be  changed 
and  the  statements  of  the  Appellant  receive  further 
confirmation.     And  accordingly  the  Interlocator  re- 
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serves  to  the  Petitioner  *'  to  present  another  applica- 
tion in  the  event  of  any  such  change  in  the  state  of 
the  proceedings  or  circumstances  of  the  case  as  may 
make  the  appointment  of  a  judicial  &yctar  proper/' 
I  think  the  discretion  exercised  by  the  Court  (more 
especially  with  this  reservation)  was  a  sound  one, 
and  I  agree  with  my  noble  and  learned  friend 
on  the  woolsack  that  the  Interlocutor  ought  to  be 
affirmed. 

Lord  Wjensletdale  :  My  Lords,  I  wish  to  inquire 
whether  it  is  usual  to  give  costs  where  there  is  a  dif- 
ference of  opinion  between  the  Judges  in  the  Court 
belo  V.  Of  course,  I  wish  to  conform  exactly  to  usage, 
and  I  know  that  the  general  rule  is,  that  the  costs 
should  follow  the  result ;  but  as  here  the  learned 
Judges  have  been  divided  in  opinion,  surely  there  was 
ground  for  the  person  against  whom  a  majority  of  the 
Judges  have  pronounced,  coming  to  the  Court  of 
Appeal 

Lord  Chelscsfobd  :  My  Lords,  I  believe  there  is  no 
doubt  whatever  that  the  invariable  course  is,  that 
unless  there  are  some  very  peculiar  circumstances,  the 
costs  should  be  given  to  the  successful  party. 

Lord  Wensletd ALE:  The  general  rule  is  so,  un- 
doubtedly ;  but  there  have  been  two  or  three  instances 
since  I  have  sat  in  the  House  in  which  exceptions 
have  been  made. 

LoBD  Chancellob  :  My  Lords,  I  should  be  ex- 
tremely sorry  if  any  sanction  were  given  by  your 
Lordships  to  the  suggestion  now  made  by  my  noble 
and  learned  friend.  There  is  hardly  an  Appeal  frx)m 
Scotland  in  which  there  is  not  some  difference  of 
opinion  between  the  learned  Judges.  Having  regard 
to  that  fact,  and  to  the  smallness  of  the  amount  of 
property  frequently  involved  in  these  cases,  it  would 
be  productive  of  the  greatest  possible  mischief  if  your 
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Ckurwmu       Lordships  were  to  abstain  from  abiding  by  the  rale 
CAMrnLs;      which  is  the  only  wholesome  one,  namely,  that  save 
under  particular  circumstances  the  costs  should  fellow 
the  decision. 

Lord  Chelmsford  :  My  Lords,  I  entirely  agree  with 
my  noble  and  learned  friend  upon  the  woolsack.  The 
general  rule  unquestionably  is,  to  give  the  costs  to  the 
successful  party ;  but  there  have  been  particular  cases 
in  which,  under  peculiar  circumstances,  that  rule  has 
been  departed  frt)m.  I  see  nothing  peculiar  in  this 
case,  except  a  difference  of  opinion  amongst  the 
learned  Judges  of  the  Court  of  Session,  which,  as  my 
noble  and  learned  friend  upon  the  woolsack  says, 
frequently  occurs,  and  I  therefore  think  that  there 
is  no  ground  for  departiog  from  the  general  rule  in 
this  case. 

Lord  Wensletdale:  I  will  not  press  it  further; 
but  certainly  there  have  been  cases  withih  my  recol- 
lection in  which,  where  there  has  been  a  differeooe  of 
opinion  between  your  Lordships,  and  also  in  the  Court 
below,  the  costs  have  not  been  insisted  upon ;  but  of 
course  I  acquiesce  in  the  decision  of  your  Lordahips. 

Interlocutor  affirmed,  and   Appeal  diamisaed  mA 

008t8. 

Martin  &  Leslie^Loch  &  McLaurik. 
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WIGHT, Appkllant.  um. 

Tm  EARL  OP  HOPETOUN Rkbpondent  (a).    ^^^S;^ 

Leate  of  Land — Perpetual  Renewal^Condiiion  prece^ 
denL-^A  lease  was  declared  to  commence  *<as  to  the 
*'  houses  and  grass  at  Whitsunday,  and,  as  to  the  arable 
"  land,  at  the  separation  of  the  crop  from  the  ground.'^ 
It  was  to  last  for  19  years,  perpetaally  renewable  on  re- 
quisition, to  be  made  12  months  before  its  expiration. 
Held  that  the  expiration  of  the  lease  was  at  Whitsunday 
1861 ;  that  the  requisition  for  renewal  ought  to  have 
been  made  at  or  prior  to  Whitsunday  1860 ;  and  oon« 
seqaently  that  a  requisition  postponed  till  the  1st  of 
August  1860  (though  before  '^the  separation  of  the  crop 
from  the  ground  ")  was  too  late. 

Per  the  Lord  Chancellor  :  The  lease,  if  its  expiration  were 
at  the  separation  of  the  crops,  would  not  have  a  certain 
and  definite  termination,  but  separate  endings,  as  to 
dif^nt  and  unknown  portions  of  the  arable  lands  at 
different  and  uncertain  periods  ;  and  consequently  there 
would  be  no  possibility  of  computing  either  the  beginning 
or  the  ending  of  the  last  year,  and  no  certainty  as  to  the 
day  when  the  notice  of  renewal  ought  to  be  given,  or 
when  it  would  expire. 

Per  Lord  Wensleydale:  Looking  at  the  object  of  this 
provision,  that  the  owner  should  renew  on  a  demand, 
giving  12  months'  time  before  the  expiry  of  the  term,  I 
cannot  feel  a  doubt  that  the  true  meaning  is,  that  the 
landlord  should  have  12  months  to  look  out  for  another 
tenant,  to  whom  he  might  give  possession  of  the  house  and 
grass  at  Whitsunday,  and  the  arable  when  the  previous 
crop  is  taken  away. 

Per  Lord  Chelmsford  :  It  appears  to  me  that  the  term  of 
19  years  expired  at  Whitsunday  1861,  that  the  period 
between  Whitsunday  and  the  separation  of  the  crop 
from  the  ground  was  not  a  continuance  of  the  term,  but 
only  a  continuance  of  the  possession. 

(a)  See  this  Case  zeported  bdows  1  Third  Series,  1074. 
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WMBT  A  Lease  for  19  years  of  a  valuable  £Binn,  called 

^rarouiu'  Mains  of  Ormiston,  in  the  county  of  Haddington, 
'  *  was  granted  by'  the  predecessor  of  the  Earl  of 
Hopetoun  to  the  ancestor  of  the  Appellant,  his 
heirs  and  assignees,  perpetually  renewable  on  pay- 
ment of  a  certain  sum>  and  on  a  requisition  demanding 
such  renewal  to  be  served  on  the  landlord  at  a 
specified  period. 

The  sole  question  involved  was  whether  the  requisi- 
tion in  the  present  instance  was  within  the  time 
denoted  by  the  lease.  The  Second  Division  of  the 
Court  of  Session  decided  in  the  negative ;  aad  by 
that  decision  the  Appellant  lost  a  valuable  possession 
held  by  his  fiunily  for  more  than  a  century  at  a& 
almost  nominal  rent. 

Successive  renewals  of  the  lease  had  taken  place 
in  past  times  every  nineteenth  year;  the  tenant's 
entry  being  "  declared  to  begin,  as  to  the  houses  and 
''  grass,  at  the  term  of  Whitsimday,  and,  as  to  the 
"  arable  land,  at  the  separation  of  the  ciop  from 
"  the  ground.^'  The  clause  in  the  last  lease  as  to 
the  requisition  for  renewal  was  as  follows : — 

The  Earl  binds  and  obliges  himself  and  his  foresaidB,  that 
upon  the  expiry  of  the  said  term  of  19  years,  and  upon  the  aid 
David  Wight  and  his  foresuds,  their  tendering  and  payizig  to 
him,  the  said  Earl,  or  his  foresaids,  tibe  smn  of  32/.  steriioK 
money,  by  way  of  fine  and  consideration,  to  the  said  Earl  aad  his 
foresaids,  oyer  and  above  the  yearly  rent  after  mentioned,  and 
demanding  a  renewal  of  this  lease  from  the  said  Earl  and  his 
foresaids,  in  a  legal  manner  before  a  notary  and  two  witnesses,  ti 
least  12  months  before  the  eaptry  of  the  above  term  of  19  fears,  that 
then  upon  the  said  David  Wight  and  his  foresaifb,  their  making 
such  tender,  payment,  and  demand,  the  said  Earl  and  his  foresaids 
shall  reiterate  and  renew  this  lease  in  favour  of  the  said  David 
Wight  and  his  foresaids,  upon  their  own  proper  chaiges  and 
expenses,  for  other  19  yean  longer,  for  payment  of  the  same 
yearly  rent,  at  the  same  terms,  and  with  aad  under  the  same  eon- 
ditions,  provisions,  and  qualifications  contained  in  this  preaeot 
tack,  and  so  forth,  thereafter  the  tack  of  the  said  lands  and  cAen 
hereby  set  shall  be  renewable  to  the  said  David  Wightasd  his 
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foresaids,  from  19  yean  to  19  yoan  for  ever,  upon  thdr  making 

the  like  tender^  payment,  and  demand  at  leaait  12  months  before     "nnj^uor 

the  end  of  eveiy  19  yean  in  the  tenns  above  mentioned,  and 

obflerving  and  perfoiming  the  conditions,  pnmBionB,  and  pnstft- 

tioDi  contained  in  this  pnsent  lease. 

It  behoyed  the  Appellant  to  serve  .the  lequudtion 
foriene-wal  at  least  12  months  before  the  expixy  of  the 
19  years ;  but  whether  the  19  years  expired  at  Whit- 
sunday 1861,  or  at  the  subsequent  "  separation  of  the 
crop  from  the  ground,''  was  the  point  to  be  determined. 
In  all  the  former  instances  it  appeared  that  the  demand 
for  renewal  had  been  made  prior  to  th$  term  of  Whit* 
mnday.  But  in  the  present  instance  it  was  not  until 
the  1st  of  August  that  the  requisition  was  served  on 
Lord  Hopetonn.  The  contention  of  the  Appellant 
was  that  the  requisition  was  in  time,  having  been 
"made  more  than  a  year  from  the  separation  of  the 
crop  from  the  ground,''  which  (and  not  the  term  of 
Whitsanday)  he  argued  was  the  true  period  for  the 
expiration  of  the  lease. 

The  Respondent  on  the  otheif  hand  maintained  that 
the  requisition  to  be  valid  must  be  made  **  at  or  prior 
to  the  Whitsunday  term  1860."  (a) 

After  hearing  the  Attorney-Oeneral  (&)  and  the 
Lord  Advocate  (o)  for  the  Appellant,  and  Sir  Fitz- 
Roy  KtU/y  and  Mr.  Amderaon  for  the  Bespondent, 
the  f oUovring  opinions  were  delivered. 


The  LoBB  Chancellob  :  (d) 
VLj  LordSy  according  to  the  conmion  law  or  custom 
of  Scotland,  if  a  lease  be  granted  to  anew  tenant  of 

(a)  This  the  Respondent  asserted  was  clear,  not  only  bythekw 
of  Scotland,  but  by  the  law  of  England,  as  appeand  by  WoodlUQ 
on  Landlord  and  Tenant,  p.  565,  when  that  writer  defines  an  out- 
going crop  aa  *'  the  crop  sown  during  the  last  year  of  the  tenancy, 
"  but  not  ripe  till  after  the  expiration  of  it." 

{h)  Sir  Roondell  Palmer.  (c)  Mr.  Moncnifib. 

(d)  Lord  Weotbiuy. 
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^'^■*  a  iarin,  consisting  partly  of  arable  land  and  partly  of 
Honrouv?'  meadow  or  pasture  land,  for  a  term  of  years  to 
^''^JpiSSL^'"  commence  from  Whitsmiday,  such  tenant  ia  entitled 
to  enter  on  the  grass  or  meadow  land  immediately  on 
the  commencement  of  the  tack;  but  the  outgoing 
tenant  is  entitled  to  continue  in  possession  of  sach 
arable  lands  as  are  sown  until  the  separation  of  the 
crop  from  the  ground.  Still  the  lease  conmienoes, 
and  the  term  of  years  runs  and  is  computed  in  law 
fr^m  Whitsunday,  both  as  to  grass  and  arable,  althongli 
the  common  law  or  custom  allows  the  outgoing  tenant 
to  reap  and  carry  away  the  off-going  crop,  and  gives 
him  a  limited  right  of  entry  and  occupation  for  that 
purpose.  Hence  in  common  parlance  the  new  tenant 
is  said  to  enter  on  the  arable  lands  at  the  separation 
of  the  crop  of  the  outgoing  tenant,  although  in  law 
his  occupation  began  at  the  commencement  of  tk 
term.  The  new  or  in-coming  tenant  at  the  expiration 
of  the  lease  has  in  his  turn  a  corresponding  privilege 
of  a  limited  prolonged  possession  of  the  arable  lands, 
imtil  the  actual  separation  of  the  crop,  although  tbe 
term  or  tack  has  actually  expired  on  the  preceding 
Whitsunday. 

The  supposed  difficulty  in  the  present  case  appears 
to  have  arisen  fit)m  the  &ct  of  the  framer  of  the 
lease  having  described  the  entry  of  the  new  tenant 
according  to  what  such  entry  would  in  &ct  he 
by  the  common  law  or  custom  already  described,  hot 
which  is  perfectly  consistent  with  the  leasee  com- 
mencing as  to  all  the  lands  on  Whitsunday,  after 
the  expiration  of  the  term  of  years  expressed  to  be 
granted. 

No  one  could  be  reasonably  misled  by  the  focin 
of  expression,  for  it  is  admitted  on  all  hands  that 
only  one  lease,  not  two  leases,  and  one  term  of  19 
years,  not  two  terms,  can  be  required  to  be  granted 
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under  the  obligation  to  renew.    On  the  other  hand,        ^i^ 
one  notice  only,  not  two  notices,  is  necessary  to  be      hopkooit!'  ' 
given. 

If,  however,  the  renewed  lease  is  to  have  its  com- 
mencement as  to  the  grass  lands  at  Whitsunday,  and 
its  iflh  or  end  at  Whitsonday  19  years  afterwards, 
but  its  commencement  as  to  the  arable  lands  not  at 
Whitsmiday,  but  at  the  separation  of  the  crop,  and  its 
ish  or  end  at  the  like  separation  of  the  crop  19 
years  afterwards,  it  is  plain  that  there  are  two  distinct 
leases  and  two  separate  terms,  having  different  begin- 
nings and  endings,  and  that  the  clause  requiring 
notice  of  renewal  to  be  given  '*  at  least  12  months 
before  the  expiry  of  the  above  term  of  19  years,'' 
must  be  construed,  not  with  reference  to  one  term, 
but  with  reference  to  two  terms,  which  would  there- 
fore render  necessary  two  separate  notices ;  with  this 
furih^  difficulty,  that  the  notice  as  to  the  arable 
lands  would  be  uncertain  when  it  would  end,  and 
therefore,  as  ii>  must  be  notice  for  a  twelvemonth,  the 
time  when  it  ought  to  be  given  would  be  equally 
uncertain. 

The  iord!  Ordmary  justly  observes  that  the  sepsr 
ration  of  the  crop  is  not  the  legal  ish»  Indeed,  the 
phrase  is  not  in  its  nature  expressive  of  a  proper 
tenn  of  expiry.  For  independently  of  its  general 
uncertainty,  it  indicates  a  right  to  enter,  and  a  corre- 
sponding obligation  to  leave  in  the  case  of  each  field, 
so  soon  as  that  field  is  cleared,  and  so  may  comprehend 
not  one,  but  many  terms. 

The  loose  therefore,  if  its  expiration  were  at  the 
separation  of  the  crops,  would  not  have  a  certain 
and  definite  termination,  but  separate  endings  as  to 
different  and  unknown  portions  of  the  arable  lands  at 
different  and  uncertain  periods;  and  consequently 
tiiere  would  be  no  possibility  of  computing  either  the 
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wbmt        begmning  or  the  wading  of  the  lasfc  year,  and  so  oer- 
^omSm'     tainty  as  to  ihe  day  when  the  notice  of  renewal  on^t 
'  LordaHmeetbr't  to  be  given  OF  when  it  would  expire. 

These  are  some  of  the  absurd  oonseqnenoes  which 
mnst  follow  from,  that  oonstmction  of  the  lease  which 
is  contended  for  by  the  Appellants ;  bat  they  do  not 
eadst  if  that  natural  and  obvious  interpretation  of  the 
words  of  the  lease  be  adopted  which  has  been  already 
stated,  and  which  agrees  with  the  constant  practice 
of  the  parties  sincethe  date  of  the  first  lease  in  the 
year  1747. 

Another  objection  was  raised  founded  on  the  &ct 
that  Lord  Hopetonn  having  refiised  to  grant  a  new 
lease  on  the  last  occasion  of  renewal  was  decreed  to 
do  so  in  conformity  with  the  terms  of  the  covenant 
but  that  no  new  lease  has  been  actually  granted, 
both  parties  apparently  being  content  to  rest  on  the 
decree. 

It  is  plain  that  there  is  no  foundation  for  this 
objection.  The  case  must  be  treated  as  if  the  lease 
had  been  actually  executed  in  conformity  with  that 
judgment. 

I  am  therefore  of  opinion  that  the  Intezlocator 
appealed  from  is  right  and  just,  and  that  the  Appeal 
must  be  dismissed  with  co6t& 

^  ^^^  ^      I*ord  Wensletdalb  : 

My  Lords,  the  question  in  this  case  is  whether  the 
Appellants  are  entitied  to  a  renewal  by  the  Respondent 
of  the  lease  of  the  &rm  in  question  for  19  years  from 
Whitsunday  1861  as  to  the  houses  and  grass,  and 
from  the  separation  of  the  crops  of  1861  from  the 
ground  as  to  the  arable  land,  pursuant  to  a  covenant 
in  a  lease  of  the  date  of  1747,  by  the  original  owner, 
to  whom  the  predecessor  of  the  present  Respondent, 
the  Earl  of  Hopetoun,  succeeded,  and  the  covenant 
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in  the  lease  of  another  Earl  of  Hopetoun,  a  prede-      '  ^" 
oesBor  of  the  Pursuer.  '   noJman!^ 

The  question  depends  entirely  upon  the  terms  of     ^JSSuie* 
the  oovenant  for  renewal  of  the  lease.    The  covenant        «!>'"*». 
in  the  lease  from  Lord  Hopetoun  in  1825  (and  that  in 
1747  is  siniilar)  is,  to  renew  the  tack  to  the  tenant 
for  the  term  of  19  years  from  and  after  his  entering 
thereto,  which  is  declared  to  be  and  begin,  to  the 
houses  and  grass  at  the  term  of  Whitsunday  1823,  and 
to  the  arable  land  at  the  separation  of  the  crops  of 
1823  from  the  ground.    And  fru^her,  the  Earl  binds 
and  obliges  himself,  his  heirs  and  successors,  that  upon 
the  expiry  of  the  said  term  of  19  years,  and  upon  the 
tenant  tendering  and  paying  him  or  his  heirs  the  sum 
of  322.  by  way  of  fine,  and  demanding  a  renewal  of 
the  lease  in  a  legal  manner  from  the  Earl  and  his 
foresaids,  before  a  notary  and  two  witnesses,  at  least 
12  months  before  the  expiry  of  the  term  of  19  years, 
that  then,  upon  the  tenant  making  such  tender,  pay- 
ment, and  demand,  the  Earl  and  his  foresaids  should 
reiterate  and  renew  the  lease  (with  certain  exceptions 
immaterial  to  refer  to)  for  other  19  years  longer  at  the 
charge  of  the  tenant. 

Various  demands  for  renewal  for  successive  terms 
of  19  years  were  made,  five  in  number^  all  terminating 
before  Whitsunday  in  the  year  of  expiry.  The  last 
was  made  on  the  10th  of  May  1847,  Whitsunday  is 
constantly  in  Scotland  considered  as  the  16th  May 
—a  fixed  time. 

Lord  Hopetoun  refused  to  comply  with  the  last- 
mentioned  demand  for  reasons  immaterial  to  the 
present  question.  A  suit  followed  by  the  tenant,  and 
it  was  decerned  that  Lord  Hopetoun  was  to  renew,  on 
the  same  terms,  for  19  years  from  Whitsunday  1842, 
as  to  the  houses  and  grass,  and  from  the  separation  of 
that  year's  crop  from  the  gixmhd  as  to  the  utaUe  land 
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The  tenant  continued  to  occupy,  and  made  a  formal 
demand  before  a  notary  and  two  witnesses  for  a 
renewal  of  the  lease  for  19  years  on  the  1st  August 
]  860.  And  the  only  question  in  the  case  is  whether 
that  demand  was  made  in  due  time»  one  year  before 
the  expiry  of  the  term. 

I  entirely  agree  in  the  opinion  of  the  majority  of 
the  Judges  of  the  Second  Division  of  the  Court  of 
Session,  and  have  not  been  able  to  entertain  any  doubt 
upon  that  question. 

I  consider  it  to  be  clear  that  the  refusal  of  Lord 
Hopetoun  to  grant  a  new  lease,  both  before  and  after 
the  decree  of  the  Court  of  Session  decerning  that  he 
should,  puts  him  in  no  worse  condition  than  if  he  had 
done,  what  in  equity  he  ought  to  have  done,  granted 
a  lease  for  19  years  expiring,  as  to  the  houses  and 
grass  land,  on  the  15th  day  of  May  1861,  and  as 
to  the  arable  land  on  the  separation  of  the  crop  of 
1861. 

Was  a  demand  on  1st  August  1860  in  due  form  a 
demand  effectual  for  a  new^  lease  for  19  years  within 
the  meaning  of  the  original  lease?  Was  it  made  in 
due  time,  one  year  from  the  expiry  of  that  lease? 
I  think  it  was  not. 

Two  constructions  are  put  upon  the  original  lease. 
Eirst,  that  it  was  nothing  but  a  lease  from  Whit- 
sunday to  Whitsunday,  with  the  privilege  expressed, 
which  would  otherwise  have  been  implied,  of  retuning 
what  in  England  is  called  a  right  to  an  away*going 
crop,  till  the  crop  is  separated  after  the  end  of  the  tenn ; 
and,  secondly^  that  if  it  is  one  lease  with  two  endings, 
so  as  to  give  a  real  interest  in  the  land,  the  one  as  to 
the  houses  and  grass  at  Whitsunday,  and  the  other  as 
to  the  arable  at  the  uncertain  period  of  the  separation 
of  the  crop,  the  making  a  demand  12  months  be&re 
the  expiry  of  the  term  must  mean  beforethe  doaUe 
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expiry  of  the  term,  or,  in  other  words,  before  any 
expiry  of  the  term,  from  the  clear  and  obvious  meaning 
of  the  parties  to  be  collected  from  the  other  parts  of 
the  instrument. 

After  considering  the  arguments  of  the  majority  of 
the  Judges  of  the  Second  Division  of  the  Court  of 
Session,  I  cannot  help  thinking  that  this  lease  is 
really  and  in  truth  no  more  than  a  lease  from  Whit- 
sunday to  Whitsunday,  with  a  privilege  to  keep  the 
possession  of  the  growing  crops  on  the  arable  land, 
for  the  purpose  of  looking  after  them,  and  reaping 
them  in  due  time,  as  a  sort  of  excrescence  of  the 
term.  And  in  that  view  of  the  case  there  is  not  the 
slightest  doubt  that  a  formal  demand  before  a  notary 
and  witnesses,  on  the  1st  August  1860,  not  12 
months  before  the  15th  day  of  May,  was  too  late. 

But  secondly,  supposing  that  view  is  incorrect,  and 
that  this  lease  is  a  lease  giving  an  interest  for  19  years 
of  houses  and  grass  from  Whitsunday,  and  of  arable 
from  the  separation  of  the  crop,  a  lease  with  a  double 
termination  or  expiry. — Whitsunday  as  to  the  first, 
houses  and  grass,  and  the  uncertain  separation  of 
the  crop  as  to  the  arable, — I  think  the  context  clearly 
shows  that  the  demand  is  to  be  made  12  months  before 
either  of  the  double  events  on  which  the  expiry 
depends — that  is,  before  both  Whitsunday  and  the  date 
of  separation. 

It  may  be  that  if  a  condition  of  a  general  nature 
unconnected  with  the  tenancy  of  the  land  was  cove- 
nanted to  be  performed  at  the  expiry  of  the  tenancy, 
it  might  be  rightly  construed  as  the  last  or  final  expiry 
or  ending.  But  if  connected  with  the  land  it  would 
be  otherwise,  as,  for  instance,  if  there  was  a  covenant 
to  leave  the  fences  of  the  grass  land  or  the  fences 
of   the  arable  in  good  repair  at  the  expiry   of  the 
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tenn,  it  would  be  construed  as  a  covenant  to  leave 
one  in  repair  at  Whitsunday,  and  the  other  when  the 
crop  was  taken  away  later  in  the  year. 

Looking  at  the  object  of  this  provision,  that  the 
owner  should  renew  on  a  demand  giving  12  months 
time  before  the  expiry  of  the  term,  I  cannot  feel  a 
doubt  that  the  true  meaning  is,  that  the  landlord 
shoidd  have  12  months  to  look  out  for  another  tenant, 
to  whom  he  may  give  possession  of  the  house  and 
grass  at  Whitsunday,  and  the  arable  when  the  previous 
crop  is  taken  away.  And  that  must  be  before  the 
first  of  the  double  endings,  before  the  beginning  of 
the  expiry,  not  before  the  latter  end  of  it 

If  it  were  for  12  months  before  the  final  consumma- 
tion of  the  lease,  the  beginning  of  that  period  could 
never  be  ascertained  before  the  end  was  known,  that 
is  before  actual  separation  of  the  crop ;  and  the 
landlord  would  not  imtil  that  event  know  when  the 
12  months  would  commence  which  he  was  to  have 
to  look  out  for  a  new  tenant,  so  as  to  put  him  in  posses 
sion  of  the  houses  and  grass  at  Whitsuntide. 

If  this  be  a  holding  from  Whitsuntide  to  Whit- 
suntide, with  a  privilege  of  taking  the  off-going  crop 
only,  as  I  think  it  is,  it  is  dear  that  the  demand  was 
insufficient. 

Kit  is  a  lease  with  a  double  termination,  one  f(»r 
the  houses  and  grass  land,  and  the  other  for  the 
arable,  I  am  clearly  of  opinion  that  the  majority  of 
the  Judges  have  come  to  the  right  conclusion  that 
the  demand  ought  to  have  been  made  at  least  1^ 
months  before  either  expiry  of  the  lease. 

I  do  not  rely  upon  the  circumstance  that  all  the 
previous  renewals  were  on  demands  made  more  than 
12  months  before  Whitsunday,  because  such  a  practice 
could  not  alter  the  terms  of  the  original  contract;  but 
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it  is  a  satisfaction   to   tbink  that   the  parties  have         ^J)"' 
understood  the  contract  in  the  sense  which  has  been      hopkt^v?'' 
held  to  be  the  proper  one.  weLl^, 

opmum* 

Lord  Chelmsford  :  ^^SH^S^^f 

My  Lords,  I  agree  with  my  two  noble  and  learned 
friends  that  the  opinion  of  the  Lord  Ordinary  and  of 
the  majority  of  the  Court  of  the  Second  Division  is 
con-ect,  and  that  their  Interlocutors  ought  to  be 
affirmed* 

The  question   to  be   determined    is  whether  the 
Appellant    has  performed  a  condition  precedent  to 
entitle  him  to  the  renewal  of  a  lease  for  19  years, 
renewable  for  ever,  by  demanding  such  renewal  in  the 
manner  prescribed  "at  least  12  months  before  the 
expiry  of  the  term  of  19  years  then  subsisting."     I 
add  the  words  "  then  subsisting,''  because  I  think  that 
the  rights  of  the  parties  stood  upon  the  same  footing 
as  if  Lord  Hopetoun  had  executed  the  lease  from  1 842 
in  terms   of  the  judgment  pronounced  against  him. 
By  Lord  Hopetoun's    default  the  parties  were  not 
released  from  their  rights  and  obligations.     The  right 
of  the  tenant  to  demand  a  renewal  according  to  the 
terms  of  the  original  lease   could  only  be   enforced 
according  to  the  stipulations  of  the  contract,  and  could 
not  be  left  at  large,  to  be  exercised  at  any  other  time 
or  in  any  other  manner.     On  the  other  hand,  as  the 
claim  to  a  renewal  depended  entirely  upon  the  con- 
tract, Lord  Hopetoun  was  not  precluded  by  his  own 
default  from  insisting  upon  a  strict  compliance  with  the 
condition  to  entitle  his  tenant  to  demand  the  renewal 
The    single    question    therefore    is,    whether  the 
demand  for  a  renewal  made  on  the  1st  August  1860 
was  a  suf&cient  demand  upon  the  landlord  in  the 
terms  of  the  lease ;  in  other  words,  was  it  made  "  at 
least   12    months  before  the    expiry  of  the   lease." 
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Wight  j£  ^^^  lease  had  been  executed  (as  it  ought  to  have 
hopbtoSn!'  been)  in  1842,  the  holding  would  have  been  for  the 
^^^v^iSXf^*^'  space  of  19  years  from  the  tenant's  entry,  which 
would  have  been  declared  to  begin  as  to  the  grass 
and  houses  at  Whitsunday  1842^  and  as  to  the  arable 
land  at  the  separation  of  the  crop  1842  from  tiie 
ground. 

The  Respondent  contends  that  such  a  lease  is  a  lease 
from  Whitsunday  to  Whitsunday,  and  therefore  that 
the  19  years  expired  at  Whitsunday  1861.  The 
Appellant  insists  that  the  lease  continued  till  the 
separation  of  the  crop  1861  from  the  groimd,  or  at  all 
events  until  the  expiration  of  19  years  from  the  period 
of  the  separation  from  the  ground  of  the  crop  of 
1842. 

In  forming  a  judgment  which  of  these  constructions 
ought  to  prevail,  it  must  be  borne  in  mind  that  it  is 
a  general  rule  in  Scotland  as  to  leases  with  Whitsun- 
day entries  that  the  tenant  is  entitled  to  an  away-going 
crop  from  the  arable  lands  which  have  been  sown  before 
the  period  of  removal,  and  to  the  possession  of  the 
lands  for  the  purpose  of  reaping  the  crop.  Every 
lease  with  a  Whitsunday  entry  must  always  be  under- 
stood to  be  made  with  reference  to  this  right  And 
as  the  possession  of  the  arable  lands  cannot  be  given 
at  the  commencement  of  the  lease  imtil  the  separation 
of  the  crop  by  the  preceding  tenant,  so,  although  the 
term  of  the  lease  may  have  expired,  the  right  of 
possession  will  continue  in  the  lessee  as  against  anr 
succeeding  tenant  for  the  purpose  of  enabling  him  to 
reap  the  crop  which  had  been  sown  before  the  term  uf 
his  removal. 

The  lease  in  question,  therefore,  in  declaring  that 
the  entry  as  to  the  arable  lands  should  begin  at  the 
separation  of  the  crop  from  the  ground,  recognizes  the 
right  of  the  preceding  tenant  to  the  posses>sioii  dowu 
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to  that  time^  and  the  words  "  to  be  thenceforth  peace-  wwbt 
ably  possessed  and  enjoyed  during  the  space  aforesaid  "  .^hSpk^SSh^' 
merely  cover  the  period  during  which  after  the  end  Lord  ciluin^r€» 
of  the  term  the  lessee  would  be  entitled  to  reap  his 
away-going  crop.  It  is  evidently  framed  with  reference 
to  the  law  as  to  an  away-going  crop  upon  a  Whitsun- 
day entry.  It  seems  to  be  impossible  to  adopt  the 
suggestion  of  the  Lord  Advocate  that  the  term  as  to 
the  arable  lands  must  be  taken  to  have  begun  from 
the  separation  of  the  crop  of  1842  and  to  continue  for 
19  years  from  that  time.  If  there  is  anything  clearer 
than  another  to  my  mind  in  the  terms  of  this  lease,  it 
is  that  the  intention  of  the  parties  was  to  secure  to 
the  tenant  his  way-going  crop;  and  this  intention 
might  be  frustrated  by  fixing  the  expiration  of  the 
19  years  to  a  day  certain  in  the  manner  supposed,  as 
in  the  case  of  a  late  harvest  the  term  might  expire 
before  reaping  time.  The  tenant  would  then  only 
have  18  crops  from  the  arable  lands  during  his  19 
years  term.  It  appears  to  me  that  the  term  of  19 
years  expired  at  Whitsunday  1861 ;  that  the  period 
between  Whitsunday  and  the  separation  of  the 
crop  from  the  ground  was  not  a  continuance  of  the 
term,  but  only  a  continuance  of  the  possession,  and 
consequently  that  the  demand  of  a  renewal  of  the 
lease  ought  to  have  been  made  12  months  before 
Whitsunday  1861,  which  was  the  true  and  only  expiry 
of  the  term  of  19  years,  and  that  the  Appellant  has 
lost  his  right  to  a  renewal  by  non-performance  of 
the  condition  precedent. 

I  certainly  am  strengthened  in  this  opinion  by  the 
construction  which  the  acts  of  the  parties  have  put  upon 
this  stipulation  for  renewal  In  all  the  four  instances 
in  which  renewals  have  been  made,  the  tenant  has 
evidently  regarded  his  right  as  one  depending  upon 
a  demand  being  duly  made  12  months  before  Whit- 
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Wight  Sunday.  And  that  these  acts  of  the  tenants  of  the 
^hotctouw?'  estate  are  evidence  appears  from  the  case  of  Sadlier 
Lard  cMm^jMTt  and  another  v.  Bigga  (a),  where  upon  a  covenant  for 
renewal  of  a  lease  for  lives  renewable  for  ever,  this 
House  held  that  the  acts  of  successive  tenants  of  the 
estate,  though  not  evidence  to  prove  the  existence  of 
the  covenant^  yet  became,  when,  the  covenant  had 
been  otherwise  proved,  evidence  of  the  construction 
which  the  parties  interested  had  put  upon  it 

Upon  these  grounds  I  am  satisfied  that  the  Inter- 
locutors ought  to  be  affirmed,  and  the  Appeal  dismissed 
with  costs. 

Iivterlocvitora  afi/rmed^  and  Appeal  dismissed  with 

costs. 

GRAHAMKS  &  WaRDLAW— CONNELL  &  HOFE. 
(a)  4  House  of  Lords  Cases,  436. 
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Thb  Tklvebton  Case  :— Pbeliminaby  Statement.   y«lybw«i 

V. 

To  make  the  Yelverton  case  which  follows  {infrdy    (o^tSHim^. 
p.  745)  more  easily  intelligible  to  the  English  lawyer 
and  to  the  general  reader,  a  word  or  two  of  explana- 
tion may  be  useful. 

There  are  in  Scotland  four  distinct  modes  of  enter- 
ing into  matrimony. 

The  first  is  the  regular  and  legal  mode,  by  a  due 
proclamation  of  banns  and  by  clerical  celebration 
before  two  witnesses. 

The  second  is  by  clandestine  celebration  without 
banns. 

The  third  is  by  the  mutual  consent  of  the  parties 
interchanged  de  prcesenti. 

The  fomih  is  by  promise  de  futwro,  cum  copida 
suhsequente. 

The  three  last  modes  of  entering  into  matrimony 
are  irregular,  and  even  criminal  (a). 

(a)  See  Hume  on  Crimes,  vol.  i.  e.  20,  where  the  learned  author 
aays,  '*  Although  our  practice  does  permit  and  suffer,  yet  it  by 
no  means  approves  or  would  encourage  the  contracting  of 
tnairiai^e  in  this  private  and  unceremonious  fiishion,  attended  as 
it  is  with  the  hazard  of  rash  and  unsuitable  matches,  and  even  of 
incestuous  or  adulterous  connexions.  On  the  contrary,  it  bestows 
on  all  manriages  of  this  description  the  name  of  clandestine  and 
irregular,  and  holds  none  for  right  or  inoffensive,  but  that  which  • 
is  celebrated  by  a  priest  duly  ordained  by  the  church  and  after 
proclamation  of  banns.  To  secure  obedience  in  this  particular 
the  Legislature  have  appointed  various  penalties.  By  the  statute 
of  1661,  c.  34.,  the  parties  are  liable  to  imprisonment  for  three 
months,  and  to  certain  fines  according  to  their  rank.  In  case  of 
inability  to  pay  the  fine,  the  offender  is  to  be  pumshed  with  stocks 
and  tftMU."  Sir  William  Scott,  however,  in  the  Daliymple  case, 
held  that  "the  woman  carried  her  virgin  honours  to  the  private 
nuptial  bed,  with  as  much  purity  of  mind  and  of  person,  with 
as  little  violation  of  delicacy,  and  with  as  little  loss  of  repu- 
tation, as  if  the  matter  were  graced  with  aU  the  sanctities  of 
religion.'*  And  so  likewise  Dr.  Lushington,  in  his  evidence  before 
the  Parliamentary  Committee  of  1844,  said,  "He  supposed  it 
was  but  rarely  that  Scotch  marriages  took  place  in  the  face  of 
the  church;  at  least  not  veiy  often,  so  far  as  he  knew."  The 
truth,  however  (well  known  to  those  who  have  crossed  the  T#eed), 
is,  that  marriages  "  in  this  private  and  unoeremonioua  fiashion  " 
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•YBLTttTOM  j^  jg  sometimes  saJd  that  there   is  in  Scotland  a 

CoffCJlSSoi).  fifth  mode  of  entering  into  matrimony,  by  wh&tiB 
called  ''habit  and  repute;''  but  this  seems  to  be 
regarded  rather  as  evidenoe  of  marriage  than  as 
constituting  in  itself  a  distinct  mode  of  enteiing 
into  matrimony. 

Strangers  in  Scotland  are  as  muck  within  the 
scope  of  the  law  as  natives  brought  up  under  it  (a). 

An  irregular  marriage  is  as  binding  as  a  x^sgokr 
one  (b),  the  Scotch  law  pronouncing  the  thi/ng  done 
valid,  but  ihe  wode  of  doing  it  a  delinquency. 

are  never  resorted  to  except  where  there  is  some  dispantj  in  tlw 
position  of  the  parties,  or  some  other  cogent  reason  suggostiag  or 
requiring  the  temporary  concealment  of  a  mode  of  entering  into  ms- 
trimony  censured  by  the  church  and  punished  by  the  law.  See  is 
to  convictions  for  irregular  marriages,  17  ft  18  Vict.  e.  80. 1661.49. 

(a)  But  see  Lord  Brougham's  Aet,  the  19  A  20  Viot  e.  96, 

enacting  that  no  irregular  Scotch  marriage  shall  be  valid  nnbn 
one  of  the  parties  had  at  the  date  thereof  his  or  her  usual  place 
of  residence  in  Scotland,  or  had  lived  there  for  21  days  not 
preceding  such  marriage, 

(b)  Question, — Is  an  irregular  marriage  in  Scotland  aqually  valid 
with  one  performed  by  a  clergyman  ? 

Lord  Advocate  (now  the  Lord  president), — Quite  ao. 

Question, — Is  it  sufficient  to  constitute  a  marria^^e  in  Sootlud 
that  the  two  parties,  being  of  the  proper  age,  the  man  fouitecs. 
the  woman  twelve,  should  say  to  each  other,  "  I  take  yon  for  vj 
spouse  "  7 

Lord  Advocate. — That  constitutes  a  valid  marriage,  if  there  ii 
no  fraud. 

Question, — ^That  is  to  9ay,  if  there  is  real  ^na^nt? 

Lord  Advocate, — Quite  so,  present  consent. 

Question, — Suppose  a  young  nobleman  of  fourteen  ia  tvqpanwd 
into  a  marriage  by  a  woman  of  bad  charact^  of  thirty  or  thiiQ- 
five,  and  he  says,  in  such  a  way  that  it  can  b^  proved,  *'  I  take  jvs 
for  my  wife,"  and  she  says,  "  I  take  you  for  my  huaband  at  Usa 
moment,"  would  that  be  a  valid  marriage,  and  cany  a  dukcds 
and  large  estates  to  the  issue? 

Lord  Advocate, — It  would  do  so,  if  it  was  a  deliberate  intaehsafc 
of  present  consent,  for  the  purpose  of  constituting  the  rehtioii  ^ 
husband  and  wife. 

Question, -^^0  consent  of  parents  or  guardians  is  required T 

Lord  Advocate, — No. 

Question. — Nor  any  domicile  ? 

Lord  Advocate,— No,-'lEvidence  before  the  Lord$*  Ctwmitite 

Divorce,  I9th  March  1844.] 
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Thb  Hon.  W.  C.  YELVERTON,  Major  in  rmLYnrom 

H.M,  ROTAL  ArTILLBBY, ApPBLLANT.  LoNQwoitTH 

MARIA    THERESA     tONGWORTH,    or  i<>r  YrnvrKMron). 

YELVERTON Respondent.  j«if8i?a*,7i*, 

MI,I0fA,lM,14M, 

Scotch  Law  of  Irregular  Marriage, — Case  in  which  an  j«^7<*,ma,»i*. 
English  ladj,  a  stranger  in  Scotland^  asserted  a  Scotch 
irregular  marriage  with  an  Irish  gentleman,  also  a 
stnoger  in  Scotland,  by  the  interchange  6{  present  con* 
lentt  and  also  bj  words  of  promise  cum  copula  subse- 
quent. She  however  denied  immediate  copula,  requiring, 
iMi  a  Bomfui  Catholic,  a  prior  religions  ceremopy  to  satisfy 
her  conscience,  Soch  ceremony  took  place  in  Ireland 
levsTftl  months  fifter  the  alleged  Sootch  promise.  Copula 
took  place  in  Ireland,  after  the  ceremony,  and,  the  Law 
Peers  coasidered,  for  a  few  days  before  it,  and  was 
subsequently  eontinued  on  the  return  of  the  parties  to 
icodand.  The  Lord  Ordinary  decided  against  the  lady  ; 
but  the  First  Division  of  the  Court  of  Session,  consist- 
ing of  three  judges,  recalled  his  Interlocutor,  and  de- 
cided in  her  favour,  the  Lord  President  dissenting. 
The  House  reversed  the  judgment  of  the  First  Divi- 
sion, — Lord  Wensleydale,  Lord  Chelmsford,  and  Lord 
•  Kingsdown  being  against  the  lady  on  both  grounds, 
and  the  Lord  Chancellor  (a)  in  her  favour  on  both. 
Lord  Brougham,  who  had  beard  the  entire  argument, 
was  not  present  at  the  decision,  but  intimated  through 
the  Lord  Chancellor  a  clewr  opinion  in  favour  of  the  lady. 

Much  consideration  of  the  question  whether  the  copula 
must  be  immediate  and  consequential,  having  for  its 
object  and  intention  the  actual  fulfilment  of  the  promise^ 

Per  Lord  Broughani :  I  do  not  believe  that  Lord  Campbell 
said,  in  the  Queen  v.  MiUis,  that  the  copula  must  be 
with  the  intention  of  constituting  marriage.  The  law 
itself  refers  the  copula  to  the  prior  promise,  infrit^  p.  822. 

Agreed  that  both  the  promise  and  the  copula  must  be  in 
Scotland,  but  wbedier  the  copula  in  Ireland  was  not  a 
medhm  frnpetHmentum^  excluding  or  prevttiting  any 
matrimonial  effect  from  the  subsequent  copula  in  Scotland, 
qu4gre9 

(a)  Lord  Westbuyy. 
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Agreed  that,  although  the  essentials  of  the  contract  must  be 


% 

YCLTIBTON 

Lonoworra  in  Scotland,  the  evidence  of  it  may  be  anjwhere. 

Irish  Marriage  between  a  Protestant  and  a  Raman  Ca- 
tholic, 19  Geo.  2.  c.  13.-~A  marriage  celebrated  in  Ireland 
hy  a  Roman  Catholic  priest  between  a  Roman  Catholic 
lady  and  a  gentleman  of  a  Protestant  family,  who  had 
been  brought  up  a.  Protestant,  and  who  at  the  ceremonj 
declared  himself  a  Protestant  Catholic.  Held  void  by 
Lords  Wensleydale  and  Chelmsford. 

SemhlCy  if  in  a  Scotch  Court  a  party  gives  up  a  question  of 
Irish  law  upon  a  suggestion  of  the  Scotch  Judges  that 
they  must  treat  it  as  a  question  of  fact  only,  being  foreign 
law,  it  18  not  competent  to  that  party  to  urgne  the  qaes* 
tion  of  Irish  law  in  the  House  of  Lords  upon  Appeal 
froni  the  Scotch  Judgment.    Per  the  Lord  Chancellor. 

QtMsre,  when  the  Scotch  Judges  avowedly  abstain  from  de- 
ciding the  question  of  Irish  law,  whether  the  Court  of 
Appeal,  having  no  original  jurisdiction,  and  exercising 
its  reviewing  jurisdiction  only,  can  decide  it  ? 

Per  Lord  Brougham :  As  the  Lord  President  was  against 
the  Scotch  marriage,  he  ought  to  have  decided  upon  tin 
Irish  one,  tn/ro,  p.  821. 

After  the  Law  Peers  had  delivered  their  opinions,  bat 
before  the  question  for  judgment  was  put  from  the  wool- 
sack, the  lady's  Counsel  asked  and  submitted  that  the 
cause  should  be  remitted  back  to  the  Court  below,  id 
order  that  the  points  at  issue  might  be  referred  to  the 
oath  of  the  gentleman.  The  House  refbsed  this  appli- 
cation. 

•      ^^ 

The  litigation  between  the  above-mentioned  parties 

was  commenced  by  the  Respondent,  Maria  Theresa 
Longworth  or  Yelverton,  who  on  the  7th  of  August 
1858  brought  an  action  in  the  Court  of  Session  against 
the  Appellant,  Major  Yelverton,  condnding  for  decla- 
rator that  she,  the  above  Respondent,  was  the  lawfal 
wife  of  him,  the  above  Appellant,  by  reason  that  they 
'*  were  on  the  15th  day  of  August  1857  r^olarly  and 
lawfully  married  in  the  chapel  of  Kilbroney,  near 
Rostrevor  in  the  diocese  of  Dromore,  by  Bemani 
Mooney,  priest  of  the  parish  of  Kilbroney,  in  the  pre- 
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sence  of  Richard  Sloan  and  Elizabeth  Brennan/wit-      Tf^^MToii 
nessea,  and  of  various  other  parties,  and  that  thereafter   (or^tt^SSw). 
they  lived  and  cohabited  as  husband  and  wife  till  the 
month  of  April  1858" 

On  the  8th  June  1859  an  action  was  commenced 
by  Major  Telverton  in  the  Court  of  Session,  praying 
to  have  it  declared  that  he,  Major  Yelverton,  was 
*'  free  of  any  marriage  with  the  said  Maria  Theresa," 
and  that  she  ''  ought  to  be  put  to  perpetual  silence 
thereanent  in  all  time  coming." 

On  the  13th  of  January  1860  the  said  Maria 
Theresa  commenced  a  new  action  in  the  Court  of 
Session,  praying  that  she  might  be  declared  the  wife 
of  Major  Yelverton,  by  reason  of  a  marriage  had  in 
Scotland,  and  alternatively  by  reason  of  a  marriage  had 
in  Ireland  as  alleged  in  her  first  action.  Her  original 
suit  she  abandoned.  The  two  others  were  afterwards 
conjoined,  and  a  record  was  made  up  and  closed  in 
both,  on  the  18th  of  July  1860. 

The  following  representation  of  the  facts  of  the 
case,  and  of  the  proceedings  in  the  Court  of  Session 
will,  it  is  hoped,  satisfy  the  legal,  and  perhaps  the 
general,  curiosity.  Those  who  desire  to  peruse  the 
correspondence  at  length,  and  to  examine  the  evi- 
dence taken  by  deposition  in  Scotland  and  Ireland, 
must  be  referred  to  the  printed  matter  laid  upon  the 
table  of  the  House,  and  consisting  of  559  quarto 
pages  (a). 

(a)  There  are  two  reports  of  the  case  published  by  the  editors 
of  the  Court  of  Session  Cases,  "  Third  Series ;"  one  compendious  ; 
the  other  copious,  giving  the  material  parts  of  the  oral  and 
documentaiy  evidence  in  chronological  order. 

The  course  adopted  in  the  following  Report  is  to  set  out  so 
much  only  of  the  letters  and  other  evidence  as  is  shown  to  have 
operated  on  the  judicial  understanding. 
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9. 
LONOWORTU 

{or  Yklvkrtom). 


Summons  of 
Declarator. 


Prater  that  the 
.  b«  declared  the 
*  Major'*  lawful 

wife. 


Summons  of  Declarator  of  Marriage.  Maria 
Theresa  Longworth  or  Telvertok  agabsi 
Major  Telverton,  signeted  ISih  jAniuffy  1860. 

Victoria,  &c. — Whereas  it  is  humbly  meant  and  shown  to  vs 

Sr  Maoria  Theresa  Longworth,  otherwise  Yelrflrtoii,  wifSs  of  the 
onourable  William  Charles  Yelverton,  Muor  in  our  Ro^al  Artil- 
lery, and  lately  residing  at  No.  12,  Randolph  Road,  Maida  HiO, 
London,  and  now  in  ODrk, — Porffner;  agomsl  tha  said  Willkm 
Charles  Yelverton,  lately  residing  in  Edinburgh^  and  now  in  Coik, 
her  husband, — Defender;  in  terms  of  the  Uondesoendeiice  and 
Note  of  Pleas  in  Law  hereunto  annexed :  llienfafe  it  oagfat  sad 
should  be  Found  and  Declared,  by  decree  of  the  Lotds  of  our 
Council  and  Session,  that  the  Pursuer  and  the  said  William  Charies 
Yelverton,  Defender,  ore  lawfully  married  penon%  and  that  the 
Pursuer  is  the  lawful  wife  of  the  said  Defenaer :  And  the  Defiends 
ought  and  should  be  Decerned  and  Ordained  to  make  payment  to 
the  Pursuer  of  the  sum  of  100<.  sterling,  or  loeh  other  asa  as  oor 
said  Lords  shall  modify,  as  the  expenses  of  process  to  foUow  hcieoB, 
conform  to  the  laws  and  daily  practice  of  Scotland  used  and  (^ 
senred  in  the  like  cases,  as  is  alleged. 


statement qT      STATEMENT  of  MARIA  ThXRE&A  LoNOWOBTH 

^'or'yS^t^!'''  VERTON  (from  the  Plbadincw). 


Yb^ 


Social  position  of 
Hi»s  Long  worth. 


Origin  of  her 
acquamiance  with 
the  Mijor  in  1852. 


Hit  first  letters  to 
her  were  in  1853. 


His  profcMions  of 
love  and  aflbction. 


The  M«jor  goes  to 
the  Crimeam  1854. 


I.  The  Pursuer  (a)  is  a  daughter  of  Thomas  Lcmgworth,  Baqniie, 
of  Smedley  Park,  Lancashire,  now  deceased.  Mr.  Longworthwu 
a  gentleman  of  ancient  family  and  of  large  property. 

II.  In  the  year  1852  she  became  aoquMnted  with  M^or  WilliMS 
Charles  Yelverton,  while  travelling  firom  France  to  England.  Sbc 
was  accompanied  to  the  steamboat  at  Boulogne  by  her  brother-iiK 
law  and  her  sister.  Monsieur  and  Madame  Lefevre,  aad  thor 
servant.  M.  Lefevre  requested  the  captain  of  the  steamboat  to 
take  charge  of  the  Pursuer,  and  the  captain  thereupon  introduced 
her  to  some  ladies  on  board,  who  proved  to  be  Mends  ef  the  De> 
fender,  and  through  whom  she  first  made  his  acquaintance.  Tlv 
Pursuer  was  at  this  time  on  her  way  to  London  to  visit  the  Ma^ 
chioness  de  Belinay,  Baker  Street,  Portman  Square 

III.  The  year  after  the  acquaintance  was  thus  formed  betveen 
the  Defender  and  the  Pursuer  a  correspondence  commeoetd 
between  them.  The  Defender's  first  letters  to  the  Psremr  wtst  froa 
Malta,  where  he  was  stationed  during  part  of  the  yeaf  1868.  Tbt 
Pursuer  was  at  that  time  residing  at  Naplea.  Alter  this  the  Di- 
fender  frequently  corresponded  with  the  Pursuer,  and  profeiaed 
love  and  affection  for  her.  The  coiresuondence  was  kept  up  until 
tiie  time  of  the  Defender's  pvetendea  maniage  with  Mis.  t^ 
Ashworth  or  Forbes,  which  will  be  afterwards  adverted  to* 

IV.  The  Defender  went  to  the  Crimea  in  the  summer  or  antnam 
of  1854  from  Malta,  where  he  had  been  stationed  with  his  Kgnacst, 
and  the  Pursuer  returned  to  England  about  that  time.  But  aficr 
the  commencement  of  the  Russian  war  the  Pursuer,  who  had  been 
educated  in  a  convent,  and  had  been  there  impresied  with  the 

(a)  Throughout  the  pleadingi  Miaa  Longworth  ii  oallttl  tha 
Major  is  called  the  Deftnder, 


GA8B8   m  THB   ROUSE   OP   LORDS.  749 

hifjfb  importanoe  ftnd  mteresl  of  the  vocation  of  a  nnrae  to  the  tick  tiltcbton 
ted  wounded,  Oonoehred  a  strong  desire  to  go  out  to  the  Crimea  toi«ofroiT« 
to  a  nurse.  Aooordhigly,  she  Joined  the  French  Sisters  of  CharHrf,  {or  yuvbitoiO* 
ifid  went  to  Constantinople,  and  acted  as  a  nurse  along  with  them  ^^^^^j  ^ 
M  the  Galata  Hospital.  The  Defender  had  fsturned  to  England  M,  r.  lAmgwSrik, 
before  the  Pursuer  sailed,  and  it  is  heliered  and  arerred  that  the  ^  Yeivettom 
aaffle  ship  which  took  the  Pursuer  to  Constantinople  had  preriouslj  And  abe  goes  to 

"^    "      *      ■  " — "nttnopte. 


bfnigfat  the  Defender  home. 

V.  TTic  Defender  afterwards  came  to  Turkqr,  and  sought  out  S^SSiiSSlL 
and  met  with  the  Pursuer  in  Constantinople,  in  or  ahout  the  in  Auguic  isu; 
month  ai  August  1 865.    He  then  paid  his  adoresses  to  the  Pursuer, 

SDd  courted  her  for  his  wife,  professing  the  most  sincere  love, 
Mleein,  and  regard  tot  her,  and  his  purpose  and  intention  of  mar- 

nthe  Pursuer,  and  he  then  promisea  and  engaged  to  many  her. 
ereby  gained  the  Pursuers  affections,  so  that  she  promised  to  PromiMs  thtn  to 
btermarrj  with  him,  and  to  accept  him  for  her  husband :  and  these  J^JiS,^t 
mutual  promises  of  marriage  were  freouently  afterwards  renewed  the  mvriage  to  bo 
br  ths  parties.    The  Pursuer  required,  nowerer,  that  the  marriage  ^^y^  » 

should  not  take  place  tin  after  tne  termination  of  hostilities,  and 
upon  this  footing  an  engagement  to  delaj  the  marriage  was  entered 
mto  between  the  Defender  and  the  Pursuer. 

VI.  In  1856,  and  when  hostilities  had  ceased,  the  Pursuer  went  sho  goM  to  tho 
to  the  Crimea  on  a  visit  to  Mrs.  Straubensce,  the  wife  of  General  Crimto  in  186«. 
Strattbenaeee,  who  then  commanded  the  Light  Division  of  the 

British  annjr.    While  she  was  there  she  frequently  saw  the  De- 
fender, and  the  engagement  which  they  had  made  at  Constanti- 
nople Was  often  the  subiect  of  their  conversation.    It  was  under- 
stood and  believed  by  General  and  Mrs.  Straubentee,  under  whose 
pfofesetion  the  Pursuer  then  was,  that  the  Defender  and  she  were 
to  be  married.     On  one  occasion,  in  the  Crimea,  the  Defender  in- 
faftned  the  Pursuer  that  he  was  in  great  pecunlaiy  embarrassment, 
and  dependent  upon  an  uncle  who  did  not  wish  him  to  marry,  and  ThcUi^or'i  undo 
Would  give  him  no  further  assistance  if  he  did.     He  stated,  as  the  wiibaihim  not  to 
Rasott  why  his  unclc  wished  him  not  to  marry,  that,  as  the  De-  "*"'* 
fender's  only  brother  was  then  unmarried,  and  in  bad  health,  there 
was  a  prospect  of  his  uncle's  son  eventuallv  succeeding  to  the  title 
of  Lord  Avonmore,  which  prospect  would  be  defeated  if  the  De- 
fender should  marry  and  have  a  son.    Upon  receiving  this  informa-  . 
tion,  wUdi  had  not  been  communicated  to  her  before,  the  Pursuer 
proposed  to  break  off  the  engagement,  but  the  Defender  would  ghc  proposed  to 
not  agree  to  this,  and  endeavoured  to  nersuade  her  to  agree  to  a  ^J^^J^  V** 
secret  marriage.    Among  other  suggesnons,  the  Defender  proposed  would' not 
that  they  shmild  be  mamed  privately  in  the  Greek  chapel  at  Bala- 
kkta.    But  the  Pursuer  would  not  consent  to  this  or  any  other 
scheme  for  a  secret  marriage  at  that  time,  and  she  left  the  Crimea 
without  any  definite  arrangement  having  been  made  between  her 
snd  the  Defender  as  td  the  time  of  their  marriage. 

VII.  When  the  engagement  to  many  was  entered  into,  as  she  mentioned  the 
stated  hi  Article  V.,  the  Pursuer  communicated  the  intelligence  StwSTd  brother^ 
to  her  sister  Mrs.  Bellamy,  and  to  her  brother-in-law  Mr.  Bellamy,  m-iaw. 

a  gentleman  of  fortune,  residing  at  Abergavenny  Castle,  in  Mon- 
mouthshhe.  When  she  made  that  communication,  she  had  not 
been  informed  by  the  Defender  that  there  Were  the  obstacles  to  a 
poblio  marriage  between  them  which  he  afterwards  stated  to 
nisi. 

VIII.  After  leaving  the  Crimea,  the  Pursuer  remained  for       ** 
Some  montiifl  in  the  &st,  and  had  much  correspondence  with  ths 
Defender  im  ths  lol^etl  of  their  engagament,  and  ths  obstadss 
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LOHQWOBTH 

(or  Yilvsbton). 

jr.  T.  LoHguortk, 
or  Y^99rtom» 


The  M«]or'i  re- 
ftiMl  to  accept  her 
oflbr  to  releiic 
liim. 


She  arriiTM  bi 
England  in 
January  1817. 
And  repain  to 
Edinbufvb  for  the 


The  M^or  at  this 
UmeatLdtb. 


Fromiae  of  mar- 
riage and  accept- 


Actual  marriage 
in  Edinburgh,  ISth 
April  1»57. 

English  marriage 
lervice  being  read, 
theMigors&l, 
**  Thia  makea  you 
my  wife." 


Her  Roman 
Catholic  icruplea. 


His  loUdtationt 
and  dicpleasure ; 
and  her  conte- 
quent  departure 
from  Edinburgh 
about  the  22nd 
April  lft57. 


Story  oftheiBar-' 
Tiage  cards. 


which  he  said  existed  to  their  public  maxnaffe.  The  Punacr 
believed  that  if  the  engagement  continued  to  smMist  withoat  any 
definite  prospect  of  these  alleged  obstacles  being  removed,  and  a 
public  manriage  taking  place,  she  would  be  exposed  to  misoon- 
stniction  on  the  part  of  her  friends.  Accordingly,  during  thii 
period,  and  at  subsequent  times,  she  freouentlj  offered  to  give 
up  the  engagement,  and  to  cairy  out  a  design  of  going  into  i 
convent  in  the  Rue  du  Bac,  Paris,  which  she  had  formed  b^bre 
going  to  the  Crimea.  The  Defender,  however,  would  not  aooept 
these  proposals,  and  continued  to  write  V>  her  in  the  same  tSeo- 
tionate  terms  as  before,  and  on  the  footing  of  the  engagement 
still  subsisting. 

IX.  In  the  autumn  of  1856,  and  some  time  after  the  Defender 
had  returned  to  England,  the  Pursuer  met  with  some  old  friends 
in  Constantinople,  being  the  family  of  Sir  James  Close,  of  Chd- 
tenham,  who  invited  her  to  travel  with  them  for  some  time  in 
their  yacht.  She  agreed  to  do  so,  and  remained  with  than  for 
six  or  eight  months,  during  which  time  she  was  travelling  from 
place  to  pUce,  and  heard  but  rarely  from  the  Defender.  She 
arrived  in. England  in  or  about  January  1857. 

X.  In  or  about  January  1857  the  Pursuer  came  to  Edinburgb, 
accompanied  by  a  friend,  Mias  Arabella  M'Farlane,  now  a  mm; 
and  took  lodgings  in  the  house  of  Mrs.  Gemble,  No.  1,  St.  Vincent 
Street, — Miss  M'Farlane  Uving  with  her. 

XI.  The  Defender  was  at  that  time  stationed  at  Lath  Foit. 
He  renewed  his  acquaintance  with  the  Pursuer  ahnoet  immediately 
on  her  arrival,  and  visited  her  daily  at  her  lodgings  in  St.  Vincent 
Street.  He  again  paid  his  addresses  to  her,  and  courted  her  for 
his  wife,  and  prouused  to  marry  her,  which  promise  ^e  accepted ; 
but  he  explained  that  he  was  still  anxious  to  prevent  his  ande 
firom  hearing  of  hia  marriage,  and  he  therefore  proposed  that 
they  should  be  married  privately,  without  the  prodamaiion  of 
harms,  or  the  intervention  of  a  clergyman.  And  ne  promised,  ao 
soon  as  he  could  safely  do  it,  to  enter  into  a  public  marriage  with 
the  Pursuer. 

XII.  On  or  about  the  12th  day  of  April  1857,  the  Defender 
and  Pursuer,  withip  the  said  house.  No.  1,  St.  Vincent  Stecct, 
Edinburgh,  solemnly  acknowledged  and  declared  each  other  to 
be  husband  and  wife,  the  said  Defender  solenmly  acknowledging 
and  declaring  that  the  Pursuer  was  his  wife,  and  the  Pursuer  that 
the  Defender  was  her  husband.  They,  fiir^er,  read  through  the 
marriage  service  of  the  Church  of  England  together;  and  at 
the  conclusion  of  it  the  Defender  said  to  the  Pursuer,  "This 
''  makes  you  my  wife  according  to  the  law  of  Scotland/'  or  naed 
words  of  similar  import. 

XIII.  The  Pursuer,  who  is  a  Roman  Catholic,  entertained 
conscientious  scruples  about  the  propriety  of  a  marriage  not 
celebrated  by  a  pnest,  and  accordmgly  she  refused  to  cohabit 
with  the  Defender  without  having  gone  through  the  oeremonj 
of  a  marriage  by  a  priest  of  her  own  faith.  The  Defender  ex- 
pressed great  displeasure  at  this  refusal,  and  a  good  deal  of 
discussion  took  place  between  him  and  the  Pursuer  on  the  sub- 
ject. The  Defender  ultimately  became  so  pressing  in  his  solidts- 
tions  that  they  should  cohabit  together  as  nusband  and  w^  that 
the  Pursuer  left  Edinburgh  about  ten  days  after  the  acknoir- 
ledgment  and  declaration  mentioned  in  the  last  article. 

AlV.  Shortlv  after  the  Pursuer  left  Edinburgh  she  sent  to 
the  Defender  the  marriage  cards  of  a  Mr.  and  Mrs.  Shears.    The 
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Ybltertoh 

9. 
LONOWOBTS        * 

{or  Vblvbrtom). 

Statfmeniqf 

M,  T.  Ltmgtoorth^ 

or  Yelrertom. 


8h«  gnei  to  Hull 
Mid  Abergaveony 
Cutle. 

Letters  fh>ni  the 
Mmior  inviting  her 
to  ureland. 


8h«  goei  to  Ire- 
land. 


Defender  waa  at  that  time  angry  and  oflPended  with  the  Panuer, 
because  she  had  refused  to  cohabit  with  him  until  a  marriage 
should  be  solemnized  aecordiuff  to  the  forms  of  the  Roman 
Catholic  Church,  and  he  affected  to  believe  that  the  Pursuer  was 
the  person  who  had  been  married  to  Mr.  Shears,  and  wrote  her 
the  letter  on  the  subject  which  is  No.  43  of  process.  The  Pursuer 
repUed  to  that  letter,  indignantly  denying  the  charge  of  unfaith- 
fulness brought  against  her,  and  the  correspondence  between  her 
and  the  Defender  then  returned  to  its  former  a£Pectionate  tone. 

XV.  When  the  Purtfuer  left  Edinburgh,  as  above  mentioned, 
she  went  first  to  Hull,  and  afterwards  to  reside  with  her  sister 
2^Irs.  Bellamy,  at  Abergavenny  Castle,  in  Monmouthshire.  She 
remained  there  till  about  the  end  of  July  1857.  During  this 
time  she  received  letters  from  the  Defender,  who  was  then  in 
Dublin,  saying  that  he  was  now  prepared  to  agree  to  her  demand 
that  the  marriage  should  be  celebrated  formally  by  a  priest  of  the 
Roman  Catholic  Church,  and  inviting  her  to  come  to  Ireland  that 
that  might  be  done. 

XVI.  The  Pursuer  accordingly  agreed  to  ffo  to  Irelanrl,  and 
went  there  in  the  end  of  July  or  beginning  of  August  1857,  and 
met  the  Defender  at  Waterford.  The  Defender  stiu  retained  his 
objection  to  the  proclamation  of  banns,  leet,  as  he  said,  it  should 
be  the  means  of  letting  his  uncle  hear  of  his  marriage;  and  as 
the  priests  to  whom  they  apphed  refused  to  dispense  with  the  pro- 
clamation of  banns  without  special  authority  from  their  bishop, 
some  time  elapsed  before  the  marriage  ceremony  could  take  place. 
A  dispensation  of  the  proclamation  of  banns  having  been  obtained 

from  Bishop ,  generally  known  as  the  I&>man  CathoUc 

Bishop  of  Newry,  the  marriage  was  ultimately  performed  npon 

the  15th  day  of  August  1857,  within  the  chapel  of  Kilbroney,  in   **'^»«JL»|J  '^~- 

the  parish  of  Rostrevor,  and  in  the  Roman  Catholic  diocese  of  An!put  ii&7. 

Dromore,  by  Bernard  Mooney,   Roman  Catholic  priest  of  the 

said  parish,  and  in  presence  of  Richard  Sloan  and  Elizabetii 

Brennan,  witnesses,  and  of  various  other  parties,  accordinffto 

the  rites  and  ceremonies  of  the  Roman  Catholic  Church.    The   h«  then  professed 

Defender  was  then  of  the  Roman  Catholic  religion,  or,  at  least,   f!jJJ*!f**^™*" 

he  professed  himself  to  be  of  the  Roman  Cfitholic  religion,  and         **  *^ 

he  stated  this  to  the  said  priest  by  whom  the  marriage  was 

celebrated,  at  the  time  of  the  ceremony.    The  said  marriage  was  The  Irish  mar. 

duhr  and  regularly  solemnized,  and  was,  in  all  respects,  a  legal  {h?sc«3ch'^mji.*' 

and  binding  mamage  according  to  the  law  of  Ireland,  if  it  should  rii^«  ihouMprove 

be  found  that  the  parties  had  not  been  already  married  by  the   ^* 

foresaid   declaration    in  Scotland.      By  the  law  of  Ireland,  a 

marriage  celebrated  according  to  the  rites  and  ceremonies  of  the 

Roman  Catholic  Church,  by  a  Roman  Catholic  priest,  who  is  a 

person  in    hoTy  orders,  between    two  persons  of  the  Roman 

Catholic  religion,  or  professing  the  Roman  Catholic  religion,  is  a 

valid  marriage  to  all  intents  and  pur{)oses  whatever;  and  by  the 

said  law,  if  the  Roman  Catholic  priest  celebrated  a  marriage 

between  a  Protestant  and  a  Roman  Catholic,  he  would  be  guilty 

of  felony.    Farther,  by  the  law  of  Ireland,  either  of  the  parties 

to  such  a  marriage  would  be  a  competent  witness  in  any  action 

or  suit  for  the  purpose  of  declaring  tne  marriage,  or  in  which  the 

fact  of  marriage  was  put  in  issue. 

XVII.  The  Pursue)*  had  taken  with  her  to  Ireland  a  good  many 
of  the  Defender's  letters,  and  particularly  the  whole*  or  most  of 
the  letters  which  she  had  received  from  tne  Defender  subsequent* 
to  the  date  of  her  leaving  B^inburgh  in  April,  as  above  men- 
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*. 

-  (or  YxLyKKToii). 

SttUemeni  qf 

Mi'  T.  Lcngwurtht 

or  Yelverlon. 


Packet  of  letten 
deitroyed  by  him. 

ColwUtatlon  after 
tlie  bMiiMfriagc. 


HerritittoEdia- 
burch  after  the 
Irltli  narriagc. 


The  Major  follows, 
and  they  cohabit 
as  husband  and 


The  marriage 
disclosed  confi- 
dentially. 


Their  tour  in  the 
Highlands  a«  bus- 
band  and  wife. 


tioned ;  and  upon  one  occasion,  in  the  inn  at  in 

Ireland,  where  the  parties  were  stayin|(,  the  Defender  h^pened  to 
see  the  packet  containing  these  letters  in  the  Defender's  (a)  hands. 
He  then  said  that  the;f  onght  to  be  destrojred,  as  they  were  of  no 
further  use,  and  might,  if  lost,  expose  him  and  the  Pinmier  to 
ridicule,  or  even  be  the  means  of  letting  his  tuusle  hear  of  the 
marriage ;  and  they  were  accordingly,  with  very  trifling  exceptions 
(of  letters  which  the  Pursuer  hiSi  not  with  her  al  the  time), 
destroyed  by  the  Defender. 

XVIII.  The  scruples  of  the  Pursuer  having  been  set  at  rest  by 
a  solemn  marriage,  celebrated  according  to  the  lites  of  the 
Roman  Catholic  Church,  following  the  promises  of  marria^  and 
the  marriage  which  had  been  entered  into  in  Scotland,  the 
Defender  and  Pursuer  thereafter  lived  and  cohabited  toflether  at 
husband  and  wife,  in  Ireland,  Scotland,  England,  and  Ffanoe» 
from  the  said  15th  day  of  August  1857  to  the  month  of  April 
1858,  during  which  period  the  Defender  freouently  renewed  hk 
declarations  that  they  were  married  persons.  There  were  in  their 
married  life  dimng  this  period  no  other  intermptions  than  such 
as  were  rendered  necessary  by  the  Defender's  professional  avoca- 
tions, and  by  a  visit  which  he  paid  to  his  friends  in  Ireland,  as 
mentioned  in  the  next  article. 

XIX.  After  the.  marriage  on  the  15th  of  August  185/,  the 
Defender  and  Pursuer  travelled  together  for  a  few  weeks  in 
Ireland  as  husband  and  wife,  and  then  the  DefSsnder  went  to  visit 
his  relations  in  that  country,  and  the  Pursuer  returned  to  Edin- 
burgh, where  it  had  been  arranged  that  she  should  take  lodginjp 
for  herself  and  the  Defender,  and  that  the  Defender  should  joio 
her  in  a  few  days.  Accordingly,  on  arriving  in  Edinbuigh,  the 
Pursuer  asked  Miss  M'Farlane,  then  in  the  convent  at  Morning- 
side,  to  stay  with  her,  took  lodgings  in  the  house  of  Mrs.  Stalker. 
No.  31,  Albany  Street,  and  stayea  there  with  Miss  M'Farlane  tiH 
the  Defender's  arrival ;  and  the  Defender,  who  amved  a  lew  dap 
afterwards,  cohabited  with  her  there  at  bed  and  board,  and  lived 
with  her  as  his  wifb.  Miss  M'Farlane  stayed  with  them  till  thef 
left  for  the  Highlands,  as  after  mentioned ;  and  they  were  visited 
by  Mr.  and  Mrs.  Thelwall,  of  Hull,  who  had  been  for  niftny  yean 
intimate  friends  of  the  Pursuer,  and  to  whom  the  Defender 'con- 
sented that  the  secret  of  the  marriage  should  be  oomnmniealed 
by  the  Pursuer.  The  marriage  was  accordingly  communicated  to 
Mr.  and  Mrs.  Thelwall,  but  they  were  cautioned  to  keep  it  seent 
from  the  uncle  of  the  Defender,  and  from  all  persona  who  would 
be  likely  to  communicate  it  to  him. 

XX.  After  residing  for  a  short  time  together  in  the  said  boose 
in  Albany  Street,  the  Defender  and  Pursuer,  abgut  the  end  of 
September  or  beginning  of  October  1857,  went  on  a  tour  through 
the  Highlands  on  horseback.  During  the  whole  of  that  tonr  tfaej 
travelled  together  as  husband  and  wife,  and  they  were  received  as 
such  at  the  various  inns  which  they  visited  in  the  course  cff  thrir 
journey.  The  Defender  frequently  spoke  of  and  addressed  the 
Pursuer  as  his  wife.  Among  other  places,  they  visited  and  slept 
at  Linlithgow,  Falkirk,  Stirling,  Callander,  Dunblane,  and  Dun- 
fermline, and  at  all  these  places  the  Defender  and  Pursuer  were 
held  and  reputed  to  be  husband  and  wife,  and  were  receired  as 
married  persons,  and  the  Defender  treated  and  spoke  of  and  to 
the  Pursuer  as  his  wife. 


(a)  Qiuarv,  PQriver'a. 
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XXI.  In  the  conne  of  their  said  tour,  the  Defender  and 
Parsner  visited  Doune  Castle,  and  there  the  Defender  wrote  their 
names  in  the  yisitors'  book  as  '*  Mr.  and  Mrs.  Yelverton." 

XXII.  On  returning  to  Edinburgh,  which  they  did  alter  about 
a  fortnight's  absence,  the  Defender  and  Pursuer  again  went  to 
Mrs.  Stalker's  house  in  Albany  Street,  and  they  resided  there 
and  cohabited  together  at  bed  and  board,  till  about  the  beginning 
of  December  1857,  as  husband  and  wife,  and  as  having  been 
lawfully  married.  During  all  this  time,  as  well  as  on  the  previous 
occasion  of  their  living  in  Mrs.  Stalker's  house,  they  were  held 
and  reputed  to  be  husband  and  wife  by  the  landlady  and 
servants  in  the  lodgings,  and  by  other  persons  with  whom  they 
came  in  contact. 

XXIII.  About  the  beginning  of  December  1857,  the  Pursuer 
sailed  from  Leith  to  Hull  on  board  the  steamer  ''Brilliant." 
She  was  accompanied  to  the  vessel  by  the  Defender.  On  arriving 
at  Hull  she  went  to  the  residence  of  the  said  Mr.  and  Mrs. 
ThelwaU,  and  resided  with  them  for  a  considerable  time.  She 
was  there  joined  by  the  Defender  on  or  about  the  31st  day  of 
December  1857.  Tlie  Defender  remained  for  a  week  or  two,  and 
then  returned  to  Leith,  his  leave  of  absence  having  expired ;  but 
having  obtained  a  renewal  of  his  leave,  he  returned  to  Hull 
shoii^  afterwards,  and  resided  in  the  house  of  Mr.  and  Mrs. 
Thelvndl  till  about  the  day  of  •  During  the  whole  of 
the  time  that  the  Defender  and  Pursuer  thus  resided  with  Mr. 
and  Mrs.  Thelwall,  they  cohabited  together  at  bed  and  board, 
and  were  held  and  reputed  to  be  husband  and  wife  by  Mr.  and 
Mrs.  Thelwall.  The  said  Mr.  and  Mrs.  Thelwall  would  not  have 
fBoeived  the  Defender  and  Pursuer,  or  allowed  them  to  remain  in 
their  house,  except  aa  married  persons. 

XXIV.  Before  the  Defender  came  to  Hull  on  the  31st  of 
December,  as  above  mentioned,  the  Pursuer  had  written  him  a 
letter,  intimating  that  she  believed  herself  to  be  pregnant,  and 
that  in  the  event  of  her  having  a  child,  she  could  not  any  longer 
keep  their  marnaf^e  a  secret  firom  her  relations.  To  this  letter 
the  Defender  renlied  on  the  25th  of  December  1857.  In  that 
reply  the  Defender  says,  "  If  you  do  feel  any  love  for  me,  you 
**  must  ohange  that  resolution.  If  I  depart  this  Me,  you  may 
"  spnk,  or  if  you  do,  you  may  leave  a  legacy  of  the  facts ;  but 
"  whilst  we  both  live,  you  must  trust  me  and  I  must  trust  you." 

XXV.  Early  in  the  year  1858,  the  Defender  and  Pursuer  went 
to  the  Continent  together.  Before  going,  a  passport  had  been 
obtained  for  the  Pmrsuer  hj  the  Defender,  and  the  name  he 
inserted  for  her  was  that  of  his  wife,  viz.,  Mrs.  Theresa  Yelverton. 
They  tiaveUtd  together  in  France  until  the  month  of  April  1858 ; 
and  during  the  whole  time  that  thev  were  abroad,  they  were  held 
and  reputed  by  all  the  persons  with  whom  they  came  in  contact 
to  be  nusband  and  wire.  The  Defender's  leave  expired  in  the 
said  month  of  April,  and  he  then  was  obliged  to  leave  the  Pursuer 
at  Bordeaux,  as  she  was  ill  and  unable  to  travel.  Her  illness 
hrought  on  a  miscarriage.  The  Defender  returned  to  Leith,  and 
the  Pursuer,  as  soon  as  she  could  travel  safely,  went  to  Boulogne, 
to  her  sister  Madame  Lefevre.  A  very  constant  correspondence 
was  kept  up  between  them  until  the  month  of  June,  and  the 
Pursuer  wrote  several  letters  to  the  Defender,  in  which  she  spoke 
of  their  marriage  and  called  herself  his  wife.  One  of  these  letters 
WIS  opened  by  the  Defender's  mother,  or  some  other  member  of 
his  5uiily.    llie  Defender  informed  the  Pursuer  of  this  circum- 
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stance,  and  exhorted  her  to  continued  secrecy ;  and  she,  in  leplr, 
entreated  him  to  take  his  mother  into  his  confidence,  and  tdl 
her* the  whole  truth,  and  said,  ''You  will  recollect  that  I  told 
"  you  before  I  consented  to  keeping  the  marriage  secret,  that  this, 
"  and  this  alone,  was  the  only  sacrifice  that  I  could  not  ii-illinj'ly 
*'  make  for  you." 

XXVI.  The  Pursuer  having  partially  recovered  her  health 
returned  to  Edinburgh  in  June  1B58.  By  this  time  the  reason 
which  the  Defender  always  gave  for  keeping  his  marriaifc  with 
the  Pursuer .  secret  had  ceased  to  operate,  as  the  Dcifeader*9 
brother  had  then  married  or  was  about  to  marry.  But  it  appeared 
that  the  Defender  had  become  acquainted  with  a  lady  whose  fortune 
he  thought  was  larger,  and  more  at  her  command  than  that  of 
the  Pursuer,  and  that  his  views  had  been  affected  thereby,  ^lien 
they  met,  the  Defender  at  once,  and  abruptlv,  informed  toe  Pursuer 
that  their  imorudent  marriage  had  ruined  mm,  and  beseeched  her 
to  make  anotner  sacrifice  to  save  him.  The  sacrifice  which  he  asked 
the  Pursuer  to  make,  was  to  renounce  her  sttUus  as  his  wife,  and 
to  leave  the  country  and  her  friends  for  one  of  the  colonies.  After 
making  this  extraordinary  proposal,  which  the  Pursuer  indignantlj 
regectea,  he  left  her,  pronusing  to  return  the  next  day.  He  did 
not  return,  however,  but  the  brother  of  the  Defender  called  on 
the  Pursuer  the  foUowing  day,  and  renewed  the  attempt  to  j^et 
her  out  of  this  country,  and  tried  to  persuade  her  to  go  to  New 
Zealand.  The  Defender's  brother  also  wrote  her  sevml  letten, 
urging  her  to  take  that  course.  The  Pursuer  has  never  met  the 
Defender  since,  except  in  the  Calton  Jail,  where  she  was  taken 
by  the  Procurator  Fiscal,  for  the  purpose  of  identifying  him 
when  he  was  apprehended  on  a  charge  of  bigamy. 

XXVII.  Notwithstanding  his  marriage  to  the  Pursuer,  the 
Defender  on  or  about  the  8th  day  of  June  1859,  raised  and  insti- 
tuted before  this  Court  a  summons  and  action  of  declarator  of 
fVeedom  and  putting  to  silence  against  the  Pursuer.  Tlie  Defen- 
der  stated  in  the  condescendence  annexed  to  that  summons,  that 
he  had  been  married  in  Edinburgh,  in  June  1858,  to  Mrs.  Emily 
Ashworth  or  Forbes,  relict  of  the  late  Professor  Forbes,  of  Edin- 
burgh ;  and  the  summons  concluded,  that  it  should  be  found  and 
dechtfed  that  the  Pursuer  (the  present  Defender)  was  free  of  any 
marriage  with  the  Defender  (the  present  Pursues),  and  that  she 
ought  to  be  put  to  perpetual  silence  thereanent  in  all  time 
coming.  ^Fhe  said  summons  and  action  was  duly  executed 
against  the  Pursuer,  and  the  same  is  now  in  dependence. 

XXVIII.  The  Defender  thus  refuses  to  acknowledge  the  Por- 
suer  as  his  wife,  and  avers  that  she  is  not  his  wife,  and  was  nerer 
married  to  him ;  and  the  present  action  is  necessary  in  order  to 
have  the  status  of  the  Pursuer,  as  the  wife  of  the  DefSender,  judi- 
cially declared.  In  the  event  of  the  Pursuer  failing  to  establish 
the  foresaid  marriage  by  consent  de  prasenti,  she  avers  that  the 
parties  were  married  by  mutual  promises  of  marriage,  on  the  faith 
ot  which  copula  followed  ;  and  she  refers  to  and  founds  upon  the 
letters  which  passed  between  the  parties  as  containing  toe  said 
promises. 

XXIX.  The  Pursuer  is  a  lady  of  considerable  fortune,  as  weD 
as  of  an  ancient  fiunily,  and  the  marriage  between  the  Defender 
and  her  was  an  equal  and  suitable  one,  so  far  as  their  social  posi- 
tion was  concerned.  In  regard  to  fortune  the  advantage  was 
idto^ether  on  the  side  of  the  Pursuer.  The  Defender,  whose 
family  are  in  very  straitened  circumstances,  has  been  for  many 
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yetn  in  great  pecuniary  difficulties.  He  has  never  had  any  means 
of  his  own  bevond  his  pay  as  an  officer  in  the  army,  but  has  been 
iayolTcd  in  debt,  and  constantly  dependent  on  the  bounty  of  others. 
After  he  became  acquainted  with  the  Pursuer,  and  both  before 
and  after  he  married  her,  he  took  advantage  of  her  aflPectibn  for 
Imn  to  induce  her  to  supply  him  with  money.  The  whole  costs  of 
the  journey  to  and  in  Ireland,  and  of  the  tour  in  the  Highlands, 
and  of  the  housekeeping  in  Edinburo^h,  and  of  the  visit  to  England 
and  to  the  Continent,  and  of  the  residence  there,  set  forth  in  pre- 
rious  articles,  were  borne  by  the  Pursuer.  When  the  Defender 
deserted  the  Pursuer  he  went  through  a  pretended  marriage  with 
the  said  Mrs.  Emily  Ashworth  or  Forbes,  who  is,  as  the  Pursuer 
believes,  a  lady  of  considerable  fortune,  which  is  more  under  her 
own  control  than  that  of  the  Pursuer  is.  and  thus  more  accessible 
to. the  Defender.  Since  that  pretended  marriage  the  Defender 
has  been  living  with  Mrs.  Forbes,  and  deriving  from  her  funds 
his  principal  means  of  support. 


YnvBtToir 

V. 
LONOWOSTIf 

{or  YBLYsaToM). 

'Sialement  <if 

M.  7.  Longworik, 

or  Yelperton, 

SlM  paid  hotel 
bUlf  and  traveUing 
txpcoMfl  for  Mm. 


Statement  of  Majob  Telvebton  (from  the 
Pleadings). 


M^for  Yetterton. 


I.  The  Defender,  the  Honourable  William  Charles  Yelverton,  Miaor  Yeirerton** 
is  a  younger  son  of  Viscount  Avonmore,  of  Belle  Isle  and  Hazle  «a'«*^"** 
Bock,  in  the  kingdom  of  Ireland.     He  entered  the  army  in  1843, 

having  in  that  year  become  a  lieutenant  in  Her  Majesty's  Royal 
Artillery,  and  he  is  now  a  Brevet-Major  in  that  branch  of  the 
service.  The  Defender  in  1856  was  appointed  to  the  command  of 
a  company  of  that  corps  stationed  at  Leith  Fort,  and  he  continued 
in  that  position  till  20th  Auffust  1859,  the  said  company  having 
in  the  meantime  been  formea  into  a  field  battery.  At  the  latter 
date  the  quarters  of  the  battery  under  his  command  were  removed 
to  Cork.  From  1856,  when  the  Defender  took  the  command  of 
the  company  at  Leith  Fort,  till  his  removal  to  Cork  on  military 
duty  in  August  1859,  the  Defender  resided  in  Edinburgh  or  at 
Leith  Fort. 

II.  The  Defender  became  acquainted  with  the  Pursuer  in  the   Origin  of  his 
summer  of  1852,  on  board  of  a  steamer  in  which  they  happened  to   TSJi^^IISTi.e'"* 
be  passengers  from  Boulogne  to  London.     Both  were  travelling  lummer  uf  inaa. 
alone.    The  acquaintanceship,  like  the  meeting,  was  purely  acci- 

dentfd,  there  having  been  no  introduction  on  either  side ;  and  it 
was  due  to  the  circumstance  that  her  shawl  fell  off  when  the  De- 
fender happened  to  be  near,  and  that  he  lifted  it  and  assisted  her 
to  replace  it  upon  her  shoulders.  This  act  of  politeness  led  to  an 
exchange  of  courtesies,  and  these  were  followed  bv  a  conversation, 
which  kept  the  Pursuer  and  the  Defender  upon  deck  the  greater 
nurt  of  the  night.  On  the  arrival  of  the  steamer  at  London  the  siMioTited  iiim  to 
Pursuer  invited  the  Defender  to  accompany  her  to  her  lodgings,  **"  *«*«*"«•• 
which  he  did  accordingly,  and  he  remained  with  her  there  for 
several  hours.  The  Defender  did  not  meet  with  the  Pursuer  again 
till  the  autumn  of  1855,  when  he  saw  her  in  the  French  hospital 
at  Constantinople,  as  after  mentioned,  nor  did  he  write  to  her,  nor 
communicate  in  any  form  with  her,  till  after  the  receipt  of  a  letter 
from  her,  referred  to  in  the  following  article  of  the  present  state- 
ment. 

III.  Though  the  acquaintanceship  of  the  parties  was  of  this 
casual  descrii^tion,  and  the  Defender  had  shown  no  desire  that  it 
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should  be  kept  %p,  having  neither  seen  nor  written  to  her»  nor 
communicated  in  anj  fonn  with  her  in  the  interval,  she,  in  tht 
spring  of  1853,  abruptly  opened  a  correspondence  with  him,  l^ 
sending  a  letter  from  Naples,  where  she  then  happened  to  be,  to 
the  Defender  at  Malta,  where  he  was  stationed  at  the  time  on 
military  duty.  The  excuse  given  for  this  freedom  on  her  psi| 
was  alleged  to  be  a  desire  to  have  a  letter — ^which  she  sent  in- 
closed  to  the  Defender — posted  at  Malta  for  a  person  at  Monaitir, 
whom  she  then  called,  and  in  several  subsequent  communicationi 
represented  to  be,  her  brother,  but  who,  as  has  since  been  aiee^ 
tained,  was  not  her  brother.  The  Defender,  as  a  matter  of  coutm^ 
executed  this  commission ;  and  having  sent  an  answer  to  the 
Pursuer's  letter  by  a  friend,  who  was  going  to  Naples  in  his  yad^ 
that  it  might  serve  as  an  introduction,  the  result  was  a  con«* 
spondenoe,  which  was  kept  up,  from  time  to  time,  for  sevcrsl 
yeari.  The  letters  of  the  Pursuer  were  the  more  numerous,  and 
she  was  truly  the  person  by  whom  the  correspondence  was  main* 
tained, — ^the  Defender  generally  having  been  dilatory  in  writing, 
and  having  left  many  of  her  letters  unanswered. 

IV.  The  Defender,  on  the  outbreak  of  the  war  with  Russia  in 
1854,  went  to  the  Crimea  on  military  doty ;  bul  haimg  reottved 

fromotion,  he  was  obliged  to  return  to  England  in  the  spring  of 
855.  He,  however,  went  back  to  the  Crimea  in  the  autumn  of 
that  year ;  and  the  Pursuer,  who  had  gone  to  Gonstaiitinople 
some  months  before,  ostensibly  as  a  nurse,  and  was  living  in  ow 
of  the  French  hospitals  in  that  quarter,  invited  him  to  oul  npm 
her  on  his  way.  He  did  so  accordingly,  and  this  was  the  second 
occasion  on  which  he  had  seen  her.  The  interview  was  short  i  but 
in  consequence  of  the  advances  made  by  the  Pursuer  great  fiuni- 
liarities  ensued.  The  Pursuer  afterwards,  without  invitatioa  or 
solicitation  from  the  Defender,  came  to  the  Crimea,  professedly  t0 
visit  Mrs.  Straubenzee,  the  wife  of  General  StrauMnzee,  but  ia 
reality  to  throw  herself  in  the  Defender's  way.  The  Defender  did 
not  call  upon  her  at  first,  being  displeased  with  her  for  coming  to 
the  camp  u{K>n  such  an  errand ;  but  he  met  her  by  invitatioa 
about  a  lortni^ht  after  her  arrival,  and  he  saw  her  on  seversl  sub- 
sequent occasions,  the  last  of  these  being  the  night  belbre  ibe 
saued  from  Balaklava  on  her  return  to  Constantinople,  on  board 
the  steamer  in  which  she  was  to  make  the  voyage.  Great  fuai- 
liarities  again  ensued  on  this  last  occasion. 

V.  There  was  no  marriage  engagement  nor  promise  of  marrisge 
between  the  Pursuer  and  the  Defender,  nor  did  he  lead  her  to 
expect  marriage.  On  the  contrary,  upon  any  oooadons  when 
expressions  which  she  used  seemed  to  point  to  such  a  result,  she 
was  distinctly  warned  that  it  could  never  be  realised ;  and  move 
than  that,  the  Pursuer  having  led  the  Defender  to  beUeve  that  she 
had  made  some  communication  to  her  sister,  Mrs.  Bellamy,  rcKSffd- 
ing  the  Defender,  he  .wrote  to  Mrs.  Bellamy,  intimating,  as  he  had 
previously  told  the  Pursuer  herself,  that  no  marriage  could  ew 
t&ke  place  between  the  Pursuer  and  him.  The  Pursuer  wu  mads 
aware  at  the  time  of  this  conununication  to  Mrs.  Bellamy.  Never- 
theless, in  the  full  knowledge  of  the  Defender's  resolution,  she  B«i 
only  pursued  the  Defender  with  her  correspondenoe,  but,  in  order 
to  bnng  about  an  increased  intimacy,  suggested  a  connexion  b^ 
tween  them  of  a  very  difiPerent  sort.  For  examnle,  in  a  letta 
written  in  May  1856,  she  said, — "  I  conclude  you  will  notenterfcsin 
"  any  of  mv  plans.  I  have  another,  which  might  gratify  your 
"  wishes  and  satisfy  my  conscience,  but  I  have  not  now  thecounga 
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''  to  pfQ^oie  iV  In  another  letter*  adverting  to  ht§  being  unable 
to  tmm  to  her  iuter«  she  eaye, — '*  If,  before  jou  anive,  I  feel  I 
"  CM  do  without  jott,  I  leave  w^rd  at  the  poet-office.  Oh»  I  know 
"  it  if  wietchedly  wei^  of  me,  but  I  can't  help  it  now,  §o  vou  tmu$ 
"  bt  mffiiatd,"  In  another  letter,  written  in  Julv  1 856,  there  waa 
the  following  pamage, — "  I  have  always  had  a  feeling,  that  your 
**  &te,  and  mine  in  connexion  with  joq,  muet  be  out  of  the  beaten 
"  track ;  it  ha»  been  so  far — and  as  we  cannot  get  it  straight 
"  vould  it  not  be  wisdom  to  ei^oy  it  crooked  ?"  .  ,  .  "  I  shall 
"  aedi  DO  farther  apart  firom  you — I  have  but  one  intention,  you 
"*  know  it"  •  •  .  In  the  same  letter  she  writes, — "  I  tell  you 
"  solemnly  earnest  that  I  am  irresistibly  impelled  to  do  what  vou 
**  wish,  and  if  you  did  not  recklessly  contradict  yourself  in  alterw 
''  nate  letters  (leading  to  the  supposition  that  vou  hbour  under 
"  lome  abenratbn  of  mind  de  temvs  en  temps),  I  should  much 
**  Booner  submit,  save  me  a  great  oeal  of  nuseiy  of  fever,  nuits 
"  blanehes,  all  terminating  in  a  cough."  Again,  in  a  letter  written 
in  October  1866,  she  said,—"  If  for  jrourselfyou  have  any  definite 
**  wishes  with  regard  to  me,  one  desire  might  have  been  fulfilled. 
**  which  would  have  been  a  gleam  of  sunshine  on  my  dismal  life, 
"  ind  would  not  have  interfered  with  your  liberty,  present  position, 
"  or  future  prospects."  The  result,  as  explainea  in  subsequent 
articles,  was  conformable  to  these,  and  many  other  similar  declara- 
tions in  other  letters.  The  Pursuer,  notwithstanding  repeated 
remonstrances  against  her  resolution  to  throw  herself  upon  the' 
Defender,  which  were  contained  in  his  letters  now  withheld  by  the 
Pursoer,  persdsted  in  pressing  her  company  upon  the  Defender, 
and  illicit  intncourse  ensued,  as  afterwards  explained.  The  only 
thing  ever  arranged  between  them,  beyond  the  promise  of  secrecy 
relative  to  their  mtimacv,  was,  that  he  should  visit  the  Continent 
with  her,  and  spend  in  her  company  there,  or  elsewhere,  as  much 
of  the  time  embraced  in  his  leaves  of  absence  from  military  duty 
as  could  be  conveniently  thus  employed. 

VI.  The  Pursuer  was  still  at  Constantinople  when  the  Defender 
finally  left  the  Crimea ;  but  the  latter,  in  place  of  going  by  that 
route,  returned  to  England  by  the  Danube,  for  the  express  pur- 
pose of  avoiding  her,  as  he  informed  her  by  a  letter  written  nom 
Vienfta.  Some  time  after  his  return  home  the  Defender  went  to 
Edinbuivh  to  take  the  command  of  the  company  of  artillery 
stationed  at  Leith  Fort ;  and  the  Pursuer,  who  had  subsequently 
returned  to  England  f^om  the  East,  and  bad,  after  her  return, 
unknown  to  hun,  inquired  after  and  discovered  the  Defender's 
address,  came  to  Scotland,  uninvited,  unsolicited,  and  unexpected, 
for  the  purpose  of  meeting  with  the  Defender.  Having  been 
written  to  by  the  Pursuer  after  her  arrival,  he  called  upon  her  at 
the  Ship  Hotel,  Leith ;  and  thenceforward,  while  she  remained  in 
Edinburgh,  he  visited  her,  and  was  occasionally  visited  by  her  at 
Leith  Fort.  In  February  1857,  or  about  that  time,  sexual  inter- 
course between  them  was  begun,  and  this  was  repeated  as  oppor- 
tunity c^ered  during  her  ^stay.  The  exact  dates  of  the  several 
acts  cannot,  from  want  of  precise  recollection,  be  specified  by  the 
Defender.  The  house  of  Mrs.  Gemble,  No.  1,  St.  Vincent  Street, 
Edmburgh,  in  which  tha  Pursuer  then  lodged*  and  where  the 
Defender  frequently  called  upon  her,  was  the  place  in  which  this 
interoonrsa  ooeurred.  This  intercourse  was  secret  and  illicit. 
There  never  was  a  marriage,  nor  a  marriage  engagement,  nor  a 
promise  of  marriage,  between  them. 

VII.  The  Pursuer  on  leaving  Edinbiurgh  went  to  England  or 


I^OMOWOBTW*  » 

(Of  YsLvsavpn). 
»iaiemtnici 


to  and 
followed  ulU- 
mately  by  Ulidt 
intercoune. 


Ttelf^orro* 
turnod  ft-om  Uw 
CrimM  and  went 
to  Edloburglii 


She  followed  uii 
Invited. 


In  Feb.  1857 
■exual  Intercoune 
began  at  Lciih 
and  in  Edinburgh. 


There  never  wm 
a  muTlace  ox 
promUe. 
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Mqfor  Yelvertou. 

Some  form  of 
nuurrUgemiggMted 
hf  hear  whidi  would 
leave  him  per/ec^ 
J^rte. 


She  foUoWi  the 
lUior  to  Ireland. 


Illicit  intercourtt 


Fomofnuurriagf 
gone  tlirougli 
before  a  Roman 
Catholic  priert. 
No  wiinewef 
present,  and  no 
real  marriage. 
Scotch  private 
marriage  on  lath 
April  1867  and 
Iriitn  marriage 


Her  letter  in  May 
1867,  saying  •*  you 
are  free." 


The  Major  marrla 
Mr*.  Forbes  in 
June  1868. 

Theresa  charges 
him  with  bigamy 
on  the  ground  of 
the  Irish  cere- 
moay. 


Wales ;  and  tMile  there  she,  with  reference  to  the  sexual  inter- 
course which  had  passed  between  them,  and  which  she  intended 
should  be  resumed,  and  on  the  pretence  of  scruples  which  she 
professed  to  entertain,  renewed  a  suggestion  which  she  had  made 
to  the  Defender  on  previous  occasions,  that  some  form  might  be 
gone  through  which  would  satisfy  her  conscience,  and  would  leave 
him  perfectly  free.  This  subject  was  referred  to  in  a  letter  dated 
10th  July  1857,  in  which  she  wrote, — "  Perhaps  you  wodd  prefer 
*'  meeting  me  in  the  old  Cathedral "  (at  Manchester),  "  where  my 
''  forefathers  lie,  to  our  other  project  ?  You  are  unknown,  and 
"  have  nothing  to  say  or  do ;  my  purpose  is  and  would  be  ignored 
"  by  mortal  creature.  If  safety  is  your  object,  what  I  suggest  b 
"  merely  the  same  as  being  present  at  mass  making  you  a  Catholic.'' 
This  proposal  was  not  entertained  by  the  Defender ;  but  ne^^erthe- 
less  the  Pursuer,  in  August  1857,  hearing  that  he  was  on  a  \isit 
to  Ireland,  went  there,  on  her  own  suggestion,  for  the  purpose  of 
meeting  him  and  renewing  the  intimacy  between  them.  The  De- 
fender found  her  at  Waterfbrd  after  her  arrival,  and  there  the  illicit 
intercourse  which  had  been  begun  in  Edinburgh  was  resumed. 
The  Pursuer  and  the  Defender,  on  leaving  Waterford,  travelled 
together  in  various  parts  of  Ireland,  and  in  the  course  of  their 
journey,  during  the  whole  of  which  illicit  intercourse  was  kept  up, 
she  once  more  revived  the  proposal  above  mentioned ;  and  the  De> 
fender,  in  consequence,  upon  ner  urgent  persuasion,  and  for  the 
purpose  of  satisfying  the  scruples  which  she  professed  to  entertuo, 
and  on  the  renewed  assurance  and  mutual  understanding  thst  he 
was  to  continue  free,  appeared  with  her  before  a  Roman  Cathdie 
priest  at  Rostrevor,  that  a  form  of  the  nature  described,  in  wfaidi 
she  alone  was  interested,  might  be  gone  through.  There  were  no 
witnesses  present,  lliere  was  no  mairiage  service  or  ceremony. 
There  was  no  marriage.  From  first  to  last  the  connezion  be- 
tween the  Pursuer  aud  the  Defender  was  illidt. 

VIII.  The  Pursuer's  allegations  that  she  was  privatelv  nasnied 
to  the  Defender  in  Edinburgh  on  13th  April  1857,  and  that  the 
was  again  married  by  a  Roman  Catholic  priest  in  Ireland,  «e 
false.  With  reference  to  the  former,  the  Defender  explains— 
(1.)  That,  in  a  letter  written  in  May  185/,  the  Pursuer,  ^le  d^ 
precating  the  idea  that  it  would  be  "  a  comfort  for  you  to  be  rid 
"  of  me,"  writes,  **  You  know  you  are — ^you  have  always  been 
*'  free ;"  and,  (2.)  That,  in  a  former  process  of  declarator  of  mir 
riage,  raised  by  the  Pursuer  against  tne  Defender  in  the  Court  of 
Session  in  August  1858,  this  pretended  private  marriage  was  not 
even  mentioned,  much  less  made  a  ground  of  action.  With  r^ 
gard,  again,  to  the  oretended  marriage  alleged  to  have  been 
celebrated  in  Ireland,  tne  Defender  explains — (1.)  That  there  wis 
neither  marriage  nor  marriage  ceremony  celebrated  between  the 
Pursuer  and  him ;  and,  (2.)  That  the  Pursuer  being  a  Romaa 
Catholic,  and  the  Defender  having  been  then,  as  he  idways  was,  a 
Protestant,  a  marriage  between  them,  as  being  a  mixed  maniafe, 
celebrated  by  a  Roman  Catholic  prie80(  would  have  been  null  by 
the  law  of  Ireland. 

IX.  In  June  1858  the  Defender  was  married,  in  Edinbiirf^ 
to  Mrs.  Emilv  Ashworth,  or  Forbes,  now  Ydverton,  widow  of  tiie 
deceased  Professor  Edward  Forbes,  of  the  Universi^  of  Edinbuivb. 
Shortly  after  that  event  the  Pursuer  took  it  upon  heradf  to  ]od|S< 
information  with  the  Procurator  Fiscal  of  Edinburgh,  by  wfaidi 
she  accused  him  of  the  crime  of  bigamy.    The  ground  of  thii 
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iceaatAion  was  the  pretended  marriaf^e  in  Irelandfin  support  of 
which  she  produced  a  false  and  fraudulent  document,  purporting 
to  be  an  extract  from  a  re^ster  of  mairiages  kept  for  the  pariah  in 
vhich  she  alle^^es  the  marriage  to  have  bran  celebrated,  but  which 
register  containa  no  entry  whatever  of  the  pretended  marriage. 
The  pretended  private  marriage  in  Edinburgh  was  not  mentioned 
in  her  complaint.  After  an  investigation  by  the  Crown  autho- 
rities, the  falsehood  of  the  accusation,  as  well  as  of  the  pretended 
proofs,  was  discovered,  and  all  proceedings  against  the  Defender 
were  abandoned. 

X.  Farther,  the  Pursuer,  on  or  about  the  7th  August  1858, 
raised  in  this  Covat  a  summons  of  declarator  against  the  De- 
fender. Not  only  was  no  mention  made  in  this  action  of  the 
pretended  private  marriage  in  Edinburgh,  but  the  idea  of  the 
existence  or  such  a  marriage  was  excluded  by  a  statement  falsely 
made,  to  the  effect  that  the  Defender  had  continued  to  pay  his 
addresses  to  her,  with  a  view  to  marriage,  so  long  as  she  continued 
in  Edinburgh. 

XI.  The  Defender,  on  the  8th  day  of  June  1859,  raised  an  action 
of  declarator  of  putting  to  silence  against  the  Pursuer,  and  a  record 
in  that  cause  is  now  in  the  course  of  preparation. 


YlLTnTOW 
LOHOWOBTH 

(or  Ybltsbtoin). 

Statement  qf 
Motor  Yelfterttm. 

Sbe  produced  • 
fitmudulent  and 
IklM  cerUflGate. 


On  7th  Auguit 
1S68  ihe  wvm  htm 
ISnr  a  declarator 
of  the  Irish 
marriage,  and 
making  no  men- 
tion of  the  alleged 
Krivate  marriage 
I  Edinburgh. 


TheMj^orltult 

forputnngto 

rilence. 


Pleas  in  Law  fob  Maiua  Theresa  Longwobth, 
OB  Telverton. 


1.  The  Defender  and  Pursuer  were  lawfuUy  married  to  each 
other  according  to  the  law  of  Scotland,  bv  consent  depnesenti  to 
become  husband  and  wife;  or  otherwise,  me  Putsuer  was  married 
to  the  Defender  by  the  declarations  and  acknowledgments  of  her 
as  his  wife  above  condescended  on. 

2.  In  the  circumstances  of  the  case,  a  valid  marriage  has  been 
constituted  between  the  parties,  as  proved  by  cohabitation  as 
husband  and  wife,  and  habit  and  repute. 

3.  At  all  events,  marriage  has  oeen  constituted'  between  the  . 
parties  by  the  promises  of  the  Defender  and  Pursuer  to  become  «v««" 
nusband  and  wife,  followed  by  carnal  oonnezicn  between  them  on 
the  faith  of  such  promises. 

4.  In  the  event  of  the  Pursuer  failing  to  establish  a  marriage 
in  Scotland,  then  the  marriage  which  took  place  in  Ireland  on 
I5th  August  1857,  being  in  all  respects  a  valia  and  legal  marriage 
according  to  the  law  of  Ireland,  the  Pursuer  is  entitkd  to  decree 
in  terma  of  the  conclusions  of  the  libel. 


1.  Conaent  de 
pneaeuti. 


a.  Hahlt  and 
repute. 

8.  Promiie  ciiin 


4.  The  Iriih 
marriage. 


Plea  m  Law  for  the  Major. 


The  averments  of  the  Pursuer  being  false  in  fact,  and  her  pleas  a  s««ni  ^ 
being  untenable  in  law,  the  Defender  ought  to  be  assoilzied  from  o' Thereia*! 
the  conclusions  of  her  action,  with  expenses. 
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Y>>To«  rjtjj^  foUowing  is  a^ 

Iangwobth 

(orY.LTB.To.).  Sketch  of  the  Evidence. 


Sketch  qftke 
Mvidenet. 


It  waa  not  competent  for  either  party  to  be  a 
witness  in  support  of  the  merits  of  his  or  her  case; (a) 
but  either  party  was  liable  to  be  interrogated  by  the 
other  as  to  the  possession  or  loss  of  documents ;  and 
the  Defender  was  so  ^terrogated  accordingly.  The 
Pursuer  tendered  herself  as  a  witness  for  that  purpoae 
on  her  own  behalf,  to  account  for  the  non-production 
of  some  of  the  Defender's  letters,  but  her  testimony 
was  excluded. 

Much  evidence  was  given  by  the  Pursaer,  for  the 
purpose  of  showing  the  respectability  of  her  fiuouly, 
and  the  honourable  nature  of  the  circumstances 
under  which  the  acquaintance  between  the  Defender 
and  herself  had  been  commenced  and  continued  ;  and 
much  correspondence  between  them  prior  to  the  year 
1857  was  proved,  in  which  they  addressed  each  other 
by  terms  of  endearment  such  as  would  be  used 
between  acknowledged  lovers, "  Cara  Theresa  mia,"— 
"  Caro  mio  Carlo " ;  but  it  will  be  seen  that  this 
evidence  and  correspondence  had  but  little  bearing 
upon  the  questions  which  alone  the  House  was  re- 
quired to  decide,  namely,  what  passed  after  first  the 
parties  were  both  in  Scotland,  which  was  not  until 
February  1867. 

It  will  be  enough  to  state  that  the  Pursuer  was 
the  daughter  of  a  Roman  Catholic  mother,  but  a 
Protestant  father ;  that  both  her  parents  had  died 
the  mother  about  1840,  and  the  &ther  in  1854: 
that  she  was  herself  a  Roman  Catholic,  and  madi 
accomplished  in  many  ways,  an  excellent  linguiBi, 
had  travelled  abroad  much,  and  had  been  well  received 
in  society,  and  had  a  competent  income  of  a  few 
hundreds  a  year  of  her  own.  The  Defender,  on  the 
(a)  See  Stat.  16  &  17  Vict.  c.  20.  e.  4. 
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other  hand,  waa  an  officer  in  the  Royal  Artillery,  and      YnTtiroii 
a  aon  of  the  Viscount  Avonmore,  a  peer  of  Ireland.   (iJ'y^vbbtom). 
His  &mily  professed  the  Protestant  religion,  although      "^iSatS!^^ 
his  maternal  grandmother  had  been  a  Roman  CatholiCi         — 
and  one  of  his  maternal  relations  was  so  now. 

Both  .Pursuer  and  Defender  were  fidly  30  years  of 
age  in  the  year  1867. 

From  about  the  beginning  if  February  till  about 
the  end  of  April,  in  1 867>  the  Pursuer  and  Miss  Mac- 
farlanei  a  young  lady  of  22^  whose  father  allowed 
her  to  accompany  her  [and  who  afterwards  became  a 
nttn],  lived  in  the  lodgings  of  Mra  Qemblci  who 
occnpied  the  third  flat  of  the  house,  No.  1,  Saint 
Vincent  Street,  Edinburgh.  There  they  employed 
themselves  in  studies,  needlework,  and  the  accomplish- 
ments of  music,  flinging,  and  painting;  and  there 
they  were  visited  very  frequently  by  the  Defender, 
then  quartered  upon  military  duty  in  Leith  Fort 
Their  rooms  were  only  one  bed-room,  which  they 
occupied  in  common,  and  only  one  sitting-room, 
except  that  Miss  Macfarlane  stated  she  considered 
that  they  were  at  liberty  to  use  another  sitting- 
room  if  they  pleased;  but  this  it  did  not  appear 
that  they  did,  in  fact ;  and  their  usual  sitting*room 
communicated  directly  with  the  bed-room  ;  and  it  was 
stated  by  Mrs.  Oemble  that  what  was  said  in  one  of 
those  rooms  could  usually  be  heard  in  the  other.  She 
stated  that  the  Defender  never  called  at  the  lodgings 
at  any  time  at  which  both  ladies  were  not  at  home ; 
that  he  never  went  out  with  the  Pursuer  alone, 
except  when  they  rode  together;  that  Miss  Mao- 
&rlane  never  went  out  without  the  Pursuer,  nor  the 
Pursuer  without  Miss  Macfarlane,  except  on  the 
occasions  of  riding  just  mentioned,  and  except  that 
Mies  Mac&rlane  went  to  a  German  class  on  Saturday 
in  each  week,  a  day  on  which  the  Defender  never 
called ;  that  the  Pursuer  was  very  beautiful ;  that  her 

3  K  2 


762 


CASES   IN   THE  HOUSE  OF   LORDS. 


YlLTSITOIl'* 


conduct  was  most  exact,  and,  indeed,  exemplary ;  and 
(or  TstTinow),  that  she  visited  and  was  visited  by  persons  in  society. 
^^aXJt  There  was  no  direct  evidence  of  the  exchange  of 
mutual  declarations  of  marriage  per  verba  de  proB- 
aenti,  by  reading  the  marriage  service  on  or  about 
the  12th  of  April  1857,  or  on  any  other  day,  o^  other- 
wise. That  precise  day  was  Sunday  (Easter  Day); 
and  Mrs.  Gemble,  with'  whom  the  Pursuer  and  Miss 
MacfiBtrlane  then  lodged,  stated  that  the  Defender 
called  on  the  ladies  nearly  every  day  except  Saturday 
and  Sunday,  on  which  days  he  never  called.  Sbe 
stated  that  on  one  afternoon  she  heard  the  Defender 
reading  in  the  room,  when  the  Pursuer  was  in ;  that 
it  appeared  to  be  earnest  reading,  and  in  a  religious 
tone  ;  and  that  she  had  never  heard  him,  before  that 
or  after,  reading  in  the  same  sort  of  tone. 

Miss  Macfarlane  did  not  support  or  dis-affirm  this 
statement  either  way;  but  on  being  asked  whether 
she  remembered  the  Pursuer  and  Defender  reading 
the  marriage  service  together,  she  answered.  No.  She, 
however,  stated  that  she  had  a  Church  of  England 
Prayer  Book  with  her  during  her  stay  in  the  lodgings, 
and  that  it  usually  lay  in  the  sitting-room  which 
they  used,  and  that  it  contained  the  marriage  service. 
She  was  herself  at  that  time  a  Protestant,  but  was 
left  at  the  convent  at  Morningside  (E^nbuigh)  bj 
the  Pursuer  upon  quitting  Scotland  in  April  1857; 
and,  whilst  there,  she  changed  her  religion  for  that  of 
the  Roman  Catholic  Church. 

The  proof,  therefore,  if  any,  of  an  exchange  of 
present  consent  in  Scotland,  must  be  foimd  in  the 
subsequent  admissions  or  representations  of  the 
parties. 

The  Pursuer  sailed  from  Scotland  for  fiuU  towards 
the  end  of  April  1857.  In  a  letter  written  by  her  to 
the  Defender,  on  the  1 2th  of  July  in  that  year,  occurs 
this  passage,  with  reference  to  a  proposed  arrangement 
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for  the   Pursuer's  joining  the    Defender : — "  Write      t«ivbv» 
by  return,  and  tell  me  if  it  must  be  before  the  end  of  (o^yu^i!^): 
this  months  or  if  you  have  obtained  fresh  leave^  and      skeu^tke 
until  when  ?    I  must  see  my  French  sister — is  it  to  "~ 

be  before  or  after  ?  My  ears  ache  to  hear  the  rrvia, 
the'  I  am  convinced  you  might  say  it  with  perfect 
truth  now,  and  for  exactly  three  months  past.  This 
conviction  decides  me.  I  cannot  be  worse  off/'  The 
evidence  did  not  contain  any  answer  to  this  letter. 

The  only  other  evidence,  which  appeared  to  have 
special  reference  to  the  reading  of  the  marriage  ser- 
vice, was  in  the  testimony  of  Miss  Crabbe,  who  had 
lived  with  the  Pursuer  as  a  companion  since  Januaiy 
1859,  aud  who  deposed  that,  being  with  her  at  Cork 
in  November  1859,  at  which  place  the  Defender  was 
then  quartered,  she  met  him  in  the  street ;  and  that 
they,  being  previously  acquainted  with  each  other, 
entered  into  conversation,  in  the  course  of  which  he 
said  it  was  shameful  of  the  Pursuer  to  put  that  read- 
ing into  her  Scotch  pleading,  upon  which  the  witness 
said,  ''  She  has  not  done  so,  has  she  ?  '*  and  the 
Defender  rejoined,  **  Oh  yes,  she  has.  She  took  ad- 
vantage of  me  in  a  moment  of  weakness,  and  now 
she  is  trying  to  use  it  against  me ;  but  it  will  do  her 
no  good,  for  supposing  she  gets  it,  no  one  thinks 
anything  of  an  irregular  Scotch  marriage." 

The  interval  between  the  Pursuer's  departure  from 
Scotland  in  April  and  the  time  at  which,  as  will  be 
seen,  she  joined  the  Defender  at  Waterford  at  the  end 
of  July,  was  spent  by  her,  first,  with  her  friends  Mr. 
and  Mrs.  Thelwall  at  Hull,  and  afterwards  with  one 
of  lier  married  sisters  and  her  husband,  Mr.  and  Mrs. 
Bellamy,  near  Abergavenny  in  Wales.  The  Defender,  . 
during  the  same  months,  was  absent  from  Scotland,  on 
leave  of  absence  in  Ireland,  at  first,  at  a  house  of  his 
father's,  called  Gayfield,  near  Qublin,  and  then  at  his 
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father^s  oountry  house  in  the  county  of  Tipperary; 
and  the  oorrespondenoe  which  passed  between  ibe 
parties  in  this  interval  referred  to  various  projects  for 
their  meeting  in  England,  Ireland,  and  Scotland. 

Several  of  the  letters  written  by  the  Pnrsoer  to 
the  Defender  in  this  interval,  although  pat  in  evidence 
by  her,  were  referred  to  by  the  Defender  s  advicnn, 
as  showing  that  no  complete  interchange  of  present 
consent  could  have  taken  place  in  Scotland.  In  one 
of  these,  written  from  Mr.  and  Mrs.  Thelwall's  house 
in  Hull,  she  says,  ''  I  am  like  unto  the  woman  in  the 
Gospel,  troubled  about  many  things ;  troubled  not  to 
see  you,  with  the  unspeakable  longings  for  an  absent 
loved  one ;  doubts  and  fears  about  the  durability  of 
requitement ;  misgivings  lest  the  ardency  of  attach- 
ment was  merely  the  effect  of  proximity — ^lest  a  tvo 
months  trial  will  not  prove  its  emptiness.  Doubts  of 
myself,   of  my  state  of  health.     Quiet,  quiets  njs 

everyone,  with  solemn  faces What  is  the  uae 

of  their  saying  '  you  must  keep  quiet,'  when  I  cannot 
trust,  when  by  trusting  I  may  lose  both  life  now  sod 
life  hereafter  (or  at  least  the  fruits  of  a  life  of  patient 
suffering),  for  if  you  did  deceive  me  again  in  that  last 
not  to  be  remedied  point,  the  physical  part  would  give 
way.  On  the  other  hand,  my  whole  nature  demands 
the  risk,  the  trial  to  be  mada  It  has  wound  ittelf 
too  closely  about  you  to  give  you  up  now.  Even 
writing  about  it,  I  have  little  sharp  nipping  pains  at 
my  heart.  If  I  made  my  hand  write  a  farewell,  I 
should  have  a  palpitation  there  and  then.  I  shall  die 
without  you.     Is  it  worse  to  die  by  you?  ^ 

In  another  letter  she  wrote — <^  I  have  trusted  yon 
with  the  unbounded  faith  of  my  nature,  not  even 
suspecting  where  you  yourself  hope  I  should — ^bnt  to 
perpetuate  trujst,  there  must  be  no  playing  upon  words 
of  doubtful  meaning — ^no  mysterious  suppressioiis  of 
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the  tmih,  or  shadows  of  cowardly  designa  for  fotnre      th^mo*  ^ 
evaaion.    Oh,  all  this  ia  ao  abhorrent  to  ma    I  do  ao  (ofTuininoa). 
yearn  for  implicit  oonfidenoe  between  q&    I  cannot      a>«te»grt# 
bear  to  think  ill  of  you ;  it  makes  me  quite  cnu^ ;         — 
and,  after  all,  I  believe  it  only  cornea  of  that  stupid 
habit  you  have  of  continually  talking  evil  of  yourself 
and  warning  me^  and  telling  me  never  to  trust  you/' 

Another  letter  from  her  contained  this  paasage,— 
"  Depend  upon  Shakeapeare  being  right  when  he  says, 
'There  ia  a  divinity  which  shapes  our  ends,  rough 
hew  them  as  we  will'  This  you  have  done ;  and  I 
have  weakly  attempted  to  follow  suit,  but  we  remain 
man  and  woman  atill,  and  the  two  halves  of  a  whole. 
A  te  per  sempre,  Theresa." 

Some  time  after  this,  the  Defender  wrote  thus,  from 
Ireland,  to  the  Pursuer, — ''How  are  you  getting  on 
in  health,  Oarisrima  ?  You  do  not  tell  me  whether 
you  have  been  to  London  or  not.  I  have  been,  and 
indeed  am,  very  ill  toa  ....  I  do  not  know  what 
to  write  to  you.  Between  doctors,  and  the  necesaity 
of  getting  more  leave  through  their  means,  and  the 
fiimily  alarm  at  my  proceedings,  I  do  not  know  when 
I  may  be  able  to  move  from  this  country.  The 
bnaineBs  ia  all  aettled,  and  produooa  a  considerable 
ionporary,  and  email  permanent,  increase  of  my 
pauperism.  Tou  must  recollect,  Ckrisaima,  that  I  am 
not  a  free  agent,  and  never  ahall  be,  or  not  for  many 
years.    I  cannot.'' 

AfWwards,  in  a  letter  dated  July  10th,  which  was 
much  commented  on  at  the  bar,  the  Pursuer  writes, 
from  Abergavenny, — **  We  are  going  to  Kanchester 
ih  a  week  or  ten  days,  and  shall  probably  remain  . 
there  about  that  time,  to  see  about  the  property. 
Ton  can  fetch  me  from  there  if  you  choose,  after  they 
return  home  here.  Perhaps  you  would  prefer  meeting 
me  in  the  old  cathedral  (where  my  forefathers  lie)  to 
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our  other  project  ?  as  it  would  be  without  any  par- 
ticle of  risk  to  you.  You  are  unknown,  and  have 
nothing  to  say  or  do.  My  purpose  is  and  will  be 
ignored  by  mortal  creature.  If  safety  is  your  object, 
what  J  suggest  is  merely  the  same  as  being  present  at 
mass  making  you  a  Cathfilic."  Another  letter,  dated 
"  Sunday,"  as  to  which  it  was  disputed  by  the  De- 
fender whether  it  should  come  before  or  after  that  last 
quoted,  but  which,  if  written  on  its  date,  *^  Simday," 
must  have  been  written  the  12th  of  July,  and  whidi 
is  the  letter  already  quoted  as  containing  the  passage, 
'*  Write  by  return  and  tell  me,"  &a,  b^;an  with 
these  words — "  Caro  mio  Carlo,  I  have  said  the  word; 
will  do  all  you  ask  me,  and  name  the  time  and  place 
as  soon  as  I  am  able.  This  implies  that  I  am  tmsting 
you — ^in  fisust  love,  with  my  nature,  cannot  exist  with- 
out it — and  I  really  believe  that  this  very  trostiiig 
you  has  had  more  influence  over  you  than  any  other 
consideration.  I  believe  so,  from  the  trouble  yoa 
have  taken  to  destroy  it,  and  fill  my  heart  with 
doubts  ^nd  fears. 

.  Before  relating  what  passed  when  the  parties  met 
in  Ireland,  it  will  be  proper  to  state  whether  there 
was  any  and  what  evidence  of  a  promise  in  Scotland, 
per  verba  defiituro  (as  distinguished  from  the  inter- 
change of  present  consent).  As  to  this,  Mrs.  Gemble 
deposed  that,  upon  one  occasion,  in  her  presence,  the 
Defender  was  looking  over  the  back  of  the  Porsaer's 
chair  at  a  picture  in  oil  she  was  painting,  and  that  he 
then  said,  "  If  I  marry  Miss  Longworth,  I  will  many 
the  cleverest  lady  in  Edinbuigh;"  and  when  the 
,  witness  was  required  to  sign  her  deposition,  she  re- 
quired the  words  ''  K  I  many  '*  to  be  altered  to 
'*  When  I  marry,**  before  her  signature  was  appended^ 
because  that  was  the  expression  really  used  ;  and  this 
requirement  was  specially  recorded  in  the  depositi<Hi. 
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A  farther  proof  of  such  a  promise  was  suggested 
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as  being  contained  in  a  letter  written  by  the  Defender  {w  YBLTmoN). 
to  the  Pursuer  under  these  circumstances.  The  Pur-  ^'I^^J^ 
suer,  while  at  Hull,  after  leaving  Scotland  in  April 
1857,  had  put  in  a  letter  from  herself  to  the  Defender 
the  cards  of  two  recently  fharried*  persons,  Mr.  and 
Mra  Shears,  without  any  remark ;  and  upon  receiving 
them,  the  Defender  wrote  to  her  a  letter,  which,  either 
assumed,  or  affected  to  assume,  that  she  herself  was 
Mrs.  Shears.  It  was  thus  : — "  Cara  Theresa,  excuse 
me  for  continuing  (for  this  one  time  more)  the  old 
style  of  address  in  part.  I  congratulate  you,  on  the 
step  you  have  taken,  most  sincerely,  as  the  most  likely 
course  to  render  your  future  life  a  contented  one; 
and  if  ever  a  remembrance  of  me  crosses  your  mind, 
in  your  new  sphere  of  duties  and  pleasures,  spare  me 
a  place  in  your  prayers,  and  believe  in  me  as  one 
always  ready  to  act  towards  you  as  a  sincere  and 
respectful  friend ;  and  permit  me  to  add,  as  perhaps 
you  will  be  pleased  to  hear  that  such  is  really  the 
case,  that  by  your  marriage  you  have  earned  my  last- 
ing gratitude ;  as,  on  reflection,  I  found  that  I  had 
placed  myself  in  a  false  position  with  regard  to  you, 
and  one  of  all  others  the  most  painful  to  me,  viz., 
that  I  had  promised  to  you  to  do  more  than  I  could 
have  performed  when  the  time  came.  You  may  think 
this  declaration  a  new  example  of  the  truth  of  the  old 
fable ;  but  it  is  not  so.  I  have  passed  that  weakness ; 
forgive  me  that  I  still  retain  that  of  addressing  you  on 
the  outside  of  this  by  your  maiden  name,  and  believe 
me,  ever  yours  to  command.  Carlo." 

This  letter  produced  one  from  the  Pursuer,  begin- 
ning— **  Caro  mio,  are  you  mad,  or  am  I  ?  The  first 
reading  of  your  letter  brought  me  to  a  stop,  mental 
and  phyrical.  My  present  weakness  could  npt  stand 
such  a  shock.  My  heart  went  stilL   Now,  on  recovery, 
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9.  I  begin  to  see  how  it  is. — Those  carda — I  was  going 

(0r  Yum^).  to  tell  you  all  I  knew  about  it,  but  got  so  &int,  my 
«gj*j2^  friend  made  me  give  it  up—eo  I  slipped  the  cards  in. 
Oh,  Carlo,  to  suspect  roe  of  such  a  thing.  I  whose 
very  life  is  ebbing  away  for  you.  I  who  have  saorificed 
all  but  God  to  you.  I  who  have  lain  at  your  heart, 
and  in  sight  of  Heaven  been  called  youra  I,  whose 
very  soul  is  yours,  to  be  so  mistaken.  Oh,  Carlo, 
what  could  she  be,  to  do  such  a  thing,  the  vilest 
hypocrite — ^the  most  sensual  wanton.     Carlo  I  must 

go  mad.     Oh  for  you  not  to  know  me  better 

That  you  should  judge  me  guilty  of  such  an  iniamoas 
thing ;  Ood  help  me,  I  do  not  know  how  to  bear  thu 
last  blow.    Oh  that  he  would  take  me,  and  you  seem 
^  to  be  glad  of  it    Oh  no,  no,  don't  say  that;  dont 

say  it  is  a  comfort  for  you  to  be  rid  of  me.     If  it  ]8> 

you  know  you  are,  you  have  always  been  firee 

Oh  Carlo,  we  have  been  too  dear  to  part  now — we 
must  try  and  make  the  best  of  our  lot  All  I.  have 
borne,  all  I  must  still  bear,  God  knows  best  how 
much  I  can ;  but  be  you  a  very  devil,  I  feel  I  am 
fast  to  you  ;  for  some  good  end  no  doubts  in  the  fiff 
off  future  ....  Write  me  directly,  or  I  must  cer- 
tainly come  and  find  you ;  it  is  too  late  to  take  yoa 
at  your  cruel  word." 

After  this  the  correspond^use  appeared  to  lesorae 
its  previous  character. 

At  the  end  of  July  or  the  beginning  of  August,  the 
Parsuer  came  from  England  to  Waterfbrd,  in  Irebuid, 
and  there  met  the  Defender,  by  previous  anrnngement 
The  Defender  had,  <m  the  25th  of  July,  bought  a 
wedding-ring,  in  Dublin,  of  a  goldsmith,  who  proved 
that  he  had  great  difficulty  in  finding  one  of  the  pre- 
cise size  required.  This  ring  the  Defender  brought 
with  him  to  Waterford ;  and  the  Pursuer  and  Defeoder 
traveUed  together  from  thence  to  Bostrevor,  in  the 
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county  of  Down.    The  Defender  adduced  evidence  to      ^"•'j^ 
prove  fchat  during  that  journey  the  parties  cohabited  (or  Yxtrnroii). 
as  husband  and  wife ;  and  it  was  the  opinion  of  the     ^SSttCU* 
Iaw  Peers  that  the  evidence  showed  that  to  have 
been  the  casa 

Rostrevor  is  in  the  parish  of  Kilbroney,  in  which 
there  are  two  Boman  Catholic  chapels,  viz.,  at  Ros- 
trevor and  Eillowen.  Application  was  made  by  the 
Pursuer  to  Mr.  Mooney,  the  Roman  Catholic  parish 
priest  of  Kilbroney,  to  celebrate  a  religious  service  of 
marriage  between  herself  and  the  Defender,  making 
some  statements  as  to  what  had  passed  in  Scotland. 
A  difficulty  was  made  about  a  dispensation  with  the 
publication  of  banns,  and  ultimately  the  Roman 
Catholic  Bishop  Leahy,  of  Dromore,  gave  leave  to  Mr.  ^ 

Mooney  to  celebrate  such  a  service  in  Killowen  chapel ; 
and  Mr.  Mooney  deposed  that,  on  the  15th  of  August 
1857  (the  Assumption),  after  mass,  and  after  the  dis- 
missal of  the  congregation,  the  Pursuer  and  Defender 
presented  themselves  in  the  chapel,  and  were  received 
by  him  in  consequence  of  a  previous  intimation  that 
they  might  be  expected ;  that  then,  the  Defender, 
after  looking  all  round  the  chapel,  said,  "  Mr.  Mooney, 
there  is  no  necessity  for  this ;  it  has  all  been  pre- 
viously settled  or  arranged,  but  I  will  do  it  to 
satisfy  the  lady's  conscience,''  or  words  to  that  effect. 
Mr.  Mooney  farther  deposed,  "I  asked  him  what 
religion  he  professed.  He  said,  *  I  am  not  much  of 
anything.'  I  then  asked  him,  ^  What  do  you  mean  by 
that?  Are  you  a  Roman  Catholic?'  The  Defender 
said, '  No.'  The  Pursuer  then  said, '  Don't  mind  him ; 
he  has  frequently  attended  places  of  Roman  Catholic 
vorahip  with  me,  but  he  is  not  yet  confirmed.'  I 
then  asked  the  Pursuer  [meaning  Defender]  again, 
^  What  are  you  V  He  said  in  reply, '  I  am  a  Protestant 
Catholic'    I  said,  '  As  you  are  both  willing,  I  have 


770.  CASES  IN   THE  HOUSE  OP  LORDS. 

Yuturoi.     ^0  objection/  and  the   Defender  aaid  •Yes.'"     He 

LONOWOSTII 

(orYELTOTow).  deposed  that  he  then  gave  them  a  short  exhortation 
**gJ^3J^  after  which  they  both  knelt  down  before  the  altar,  he 
(the  priest)  standing  within  the  rails,  and  that  they 
then  reciprocally  repeated  the  words  of  espousal,  with 
united  hands,  in  the  following  terms,  except  that  he 
did  not  recollect  the  names  that  they  gave : — **  I, 
William  Charles,  take  you,  Maria  Theresa,  to  be  my 
lawftil  wedded  wife,  to  have  and  to  hold  from  this 
day  forward,  for  better  for  worse,  for  richer  for  poorer, 
in  sickness  and  in  health,  till  death  us  do  part^  if  holy 
church  will  it  permit,  and  thereto  I  plight  thee  my 
troth  ;"  and  that  then  followed  another  short  exhor- 
tation, in  the  course  of  which  Mr.  Mooney  observed 
the  Defender  turning  round  a  ring  on  the  Pursuei^s 
finger  ;  and  that  after  the  ceremony  the  Pursuer  said 
to  him  (apparently  in  the  Defender's  hearing),  "  Will 
you  enter  it  in  your  private  register  V  upon  which  he 
told  her  that  he  had  no  private  register,  but  that  be 
would  enter  it  in  the  public  register  if  she  vrished,  to 
which  she  replied,  "  No,  that  would  expose  our  secret" 
He  also  stated  that  he  made  no  entry  of  this  ceremony 
in  his  public  register,  and  that  there  were  not  any 
witnesses  present  to  his  knowledge  ;  and  that  his  im- 
pression, at  the  time,  was,  that  he  was  receiving  a 
renewal  of  previous  consent.  He  also  deposed,  "  If 
the  parties  are  Catholic  and  non-Catholic,  and  had 
been  previously  married,  all  that  I  am  allowed  to' do 
by  the  church  is  to  receive  a  renewal  of  the  matri- 
monial consent/^ 
It  appeared,  however,  in  evidence,  that,  at  a  suhse- 
•  quent  period,  a  certificate  of  this  ceremony  was  for- 
warded by  Mr.  Mooney  to  the  Pursuer,  in  terms  upon 
which  much  comment  was  made,  as  well  as  upon  a 
letter  to  him  from  the  Pursuer  asking  for  it  That 
letter  was  without  date,  but  bore  the  Hull  post  mark 
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of  June  10,  1858,  and,  after  referring  to  the  15th  of  Y"^" 
August  last,  it  proceeded  thus  : — "  I  have  now  the  (©r  YKtTwtow). 
arrival  of  a  little  stranger  to  look  forward  to,  and  ^^JS^^ 
finding  some  little  difficulties  about  the  baptism 
abroad,  they  requiring  a  certificate  from  the  priest 
who  united  the  parents,  I  wish  to  take  my  precautions 
in  advance,  feeling  sure  that  you  will  rejoice  to  bring 
another  lamb  to  the  sheepfold,  which  but  for  your 
kindly  help  last  year  would  otherwise  have  gone 
astray?*  I  must  now  confide  to  you  my  husband's 
surname,  which  I  was  only  allowed  to  do  under  seal 
of  confession  (though  I  never  for  a  moment  doubted 
that  our  secret  was  and  is  perfectly  safe  with  you). 
My  maiden  name  was  Marie  Theresa  Longworth. 
My  husband's  name  is  William  Charles  Telverton. 
You  will  please  to  add  the  surname  to  your  own 
private  register,  as,  of  course,  the  child  must  be  regis- 
tered under  the  father's  name.  But  I  need  not  entreat 
you  to  allow  no  one  to  see  it  but  yourself,  tmless  you 
had  a  witness  to  the  marriage.  However,  I  rely  im- 
plicitly on  you,  and  you  will  find,  when  the  time 
comes  to  proclaim  this  marriage,  that  you  have  not 
only  saved  two  individual  souls,  but  rendered  an 
incalculable  service  to  the  Catholic  church.  I  dare 
not  tell  you  more  at  present,  but  some  day  I  shall  come 
to  see  you,  and  tell  you  all.  You  will  be  glad  to  hear 
that  I  have  much  hopes  of  my  husband.  .  .  .  Please 
address  to  Miss  Longworth,  30,  Spring  Street,  Hull, 
Yorkshire.  It  will  be  forwarded  to  me  at  Lunenbach, 
Germany." 

The  certificate,  furnished  by  Mr.  Mooney  to  the 
Pursuer,  in  consequence  of  this  letter,  ran  thus : —  • 
''£  libro  Matrimoniorum  Ecclesise  Parochialis  de 
Kilbroney,  Diocesis  Dromorensis  in  Hibemia.  Con- 
stat Ouliehnum  Carolum  Yelverton  in  matrimonio 
legitime  cum  Maria  Theresa  Longworth  conjunctum 
ease,  juxta  ritum  sanctas  Romanse  Ecclesise,  die  15* 
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ybitmtow  August!,  anno  Domini  millessimo  octingenterimo 
(or  YBLTB*tTOH).   quinquagesioio     septimo    (1857):    testibus    Ricardo 

^s^mX^  Sloan  et  Elizabetha  Brennan.  Ita  testor  BernardoB 
Mponey,  Parochus  dicto  ParocciBB.  Datum  apud  Ros- 
trevor  in  paroccia  de  Eilbroney  hac  die   15^  Jonii 

MBCCCLVIII." 

It  was  proved  that,  towards  the  end  of  August 
1857,  the  Pursuer  came  alone  to  Edinburgh,  and  there 
joined  Miss  Macfarlane;  and  finding  that  their  old 
lodgings  could  not  be  had,  they  took  rooms  at  the 
house  of  Mrs.  Stalker,  at  No.  31,  Albany  Street,  at 
which  place  Mr.  and  Mrs.  ThelwaUi  of  Hull,  who  were 
old  friends  of  the  Pursuer,  came  to  stay  with  her  on 
a  yisit  of  about  three  weeks. 

The  Defender  wrote  thus  to  the  Pursuer,  befote 
he  joined  her  in  Edinburgh  in  September  1857:— 
"  Carissima  mia,  ...  I  purpose  to  arrive  on  Tuesday, 
the  15  th,  at  either  10  minutes  past  or  half-past  eight 
o'clock  in  the  evening,  as  I  shall  go  vi&  Carlisle ;  but 
you  had  better  not  come  to  that  cold  station  to  meet 
me,  but  prepare  your  landlady  for  another  lodger,  and 
I  wiU  go  straight  to  you,  and  show  myself  at  Leitb 
the  next  morning.  ...  I'll  give  you  an  account  of 
my  travels  (d.v.)  on  Tuesday  night,  and  many  bacde, 
and  some.  .  •  "  Here  followed  some  writing,  which, 
in  the  printed  evidence,  the  Defender's  agents  stated 
they  considered  illegible,  but  which  the  Pursuer's 
agents  stated  they  .considered  to  be  ''petting,  beDa 
sposa  mia."  At  the  bar,  however,  the  Defender's 
Counsel  suggested  that  the  words  had  been  substituted 
for  the  words  "  petting,  possibil^ente/'  and  that  this 
had  been  done  by  the  Pursuer. 

It  was  proved  that  on  the  day  before  the  visit  of 
the  ThelwalLs  ended,  the  Defender  arrived  at  the 
lodgings,  and  was  introducedto  them  by  the  Pursuer ; 
and  that  as  soon  as  they  had  departed,  the  Pursuer  and 
Defender  lived  together  at  those  lodgings  as  man  and 
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wife;  and  that  Miss  Macfistrlane  remained  with  them      vil^wtob 

on  a  visit  of  a  few  weeks^  under  the  entire  belief  of  (m*  yiltuto*). 

their  being  married  ;  that  they  then  went  upon  a  tour  >  ^*g^«gg> 

into  the  HigUands  on  horseback,  when  Miss  Mao- 

fiurlane  went  to  London ;  and  that  the  Pursaer  and 

Defender,  after  their  return  firom  the  Highlands,  lived 

agaiD  together  at  Mrs.  Stalker's  lodgings,  until,  at  the 

end  of  the  year  1867,  the  Pursuer  sailed  for  Hull,  on 

a  visit  to  the  Thelwalls,  where  she  stayed  for  some 

months:    Mrs.  Stalker  proved  that  the  rents  of  the 

lodgings  were  paid  by  the  Pursuer. 

It  was  proved  that  in  the  autumn  of  1857}  the  Pur- 
saer and  Defender  came  together  several  times  to  the 
Seafield  baths,  near  Leith,  and  that  once,  after  taking 
baths,  the  Defender  said  to  the  female  attendant 
there,  "Is  my  wife  ready?"  and  before  she  could 
answer,  the  Pursuer  came  out  of  her  bath-room,  and 
said,  "  Here  I  am/' 

It  was  also  proved  that,  in  or  about  October  1857, 
the  Pursuer  and  Defender  came  together  on  horseback 
to  Craigmillar  Castle  to  see  it,  and  that  he  then  said  to 
the  woman  in  charge  of  it,  "  Just  hold  my  horse  till  I 
take  my  wife  down ;"  and  again,  **  My  wife's  horse  is 
a  quiet  one ;"  and  that  they  also  visited  Doune  Castle 
on  horseback,  and  were  shown  over  it,  and  that  the 
Defender  there  wrote  their  names  in  the  visitors'  book, 
under  date  November  6,  1857,  thus,  *'  Mr.  and  Mrs. 
Telverton  ;*'  and  that  they  came  also  on  horseback 
in  the  same  month  to  the  Dunblane  hotel,  where 
they  stayed  two  days,  and  where  their  bearing 
to  each  other  was  that  of  man  and  wife  recently 
married. 

It  was  proved  that  in  the  end  of  1857,  when  the 
Pursuer  was  going  alone  to  Hull  in  a  steam  packet, 
the  Defender  came  on  board  with  her,  and  asked  of 
the  stewardess  whether  she  had  a  berth  for  his  wife  ; 
and  upon  being  asked,  ''Is  this  the  lady?"  he  said, 
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'*  Yes  ;"  aad  upon  being  told  that  the  stewanless  had 
a  berth,  which  she  showed  to  them,  he  inquired, 
"  Can  my  wife  have  it  all  t#  herself?"  and  that  in  that 
vessel  the  Pursuer  sailed  alone  to  Hull  accordingly. 

Shortly  before  Christmas,  the  Defender  wrote  two 
letters  to  the  Pursuer,  of  which  the  first  contained 
this  passage,  in  apparent  allusion  to  her  suspicion  of 
pregnancy: — "  The  cat  Tnuat  be  kept  in  the  bag  just 
now,  for  if  the  fiery  devil  gets  out  now,  she'll  explode 

a  precious  magazine,  and  blow  us  all  to  the  d L 

In  the  future,  there  is  hope  of  being  able  to  loosen  the 
strings.  If  there  is  danger  to  you  in  the  natural 
course  of  things,  that  course  must  be  hastened."  The 
second  contained  these  words :  —  "  What  is  the  neces- 
sity for  letting  the  mine  explode  ?  Cannot  you  get 
abroad  ?  I  have  my  reasons  to  believe  that  next  June 
will  see  you  through  the  scrape ;  but  of  that  more 
when  we  meet." 

On  Christmas  day  he  wrote  thus  : — "  You  say, '  I 
"  '  told  you  my  resolution,  in  case  certain  events  did 
"  '  occur.  You  were  very  angry,  but  it  would  be  ray 
"  ^  duty,  and  if  I  live  I  must  do  it'  Now  the  fact  is, 
"  that  it  is  not  a  question  of  mere  anger  on  my  part, 
'^  but  your  resolution  is  founded  on  fiilse  views 
"  *  Where  is  your  duty  of  keeping  faith  with  me  V 
*'  I  have  never  intentionally  deceived  you,  and  have 
"  done  more  than  I  promised  (at  great  risk).  ...  If 
"  you  do  feel  any  love  for  me,  you  must  change  that 
"  resolution.  If  I  depart  this  life,  you  may  speak ; 
"  or  if  you  do,  you  may  leave  a  legacy  of  the  Acts ; 
''  but  whilst  we  both  live,  you  must  trust  me,  and  1 
"  must  trust  you." 

It  was  proved  by  Mr.  Thelwall  that  during  the 
Pursuer's  stay  in  Hull,  in  the  early  part  of  1858,  the 
Defender,  who  was  on  duty  in  Leith  or  Edinboigb, 
paid  two  visits  of  about  10  days  each  to  the  Thelwalb, 
upon  their  invitation,  for  as  long  as  his  leave  of 
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abflence  lasted,  and  was  reoeived  and  treated  by  them      YmLwnnu 
as  married  to  the  Pursuer,  and  allowed  to  live  with  (^YnT^^m). 
her  as  such  ;  except  that,  'as  their  housekeeper  had     ^g^jl^ 
come  from  a  part  of  the  country  in  which  the  De-  — 

fender  s  family  lived,  some  pains  were  taken  to  pre- 
vent the  fact  of  their  living  as  married  persons  being 
known  to  the  servants ;  that,  during  the  last  of  those 
two  visits,  an  intended  tour  on  the  continent  by  the 
Pursuer  and  Defender  was  talked  of,  in  the  course  of 
which  it  was  expected  that  the  Defender  must  leave 
her  to  return  to  his  duty,  and  that  she  would  continue 
to  travel,  upon  which  she  suggested  that  she  might 
happen  to  be  killed  and  buried  abroad,  as  to  which 
she  said  that  he  must  then  advertise  for  her,  and  have   ' 
her  buried  again  elsewhere,  as  he  chose,  in  which  case 
she  said  that,  having  been  twice  christened  and  twice 
married,   she  would  also   have  been  twice  buried ; 
upon  which  the  Defender  laughed,  but  said  nothing 
of  importance. 

It  being  thought  necessary  that  the  Pursuer  should 
have  a  new  passport  for  this  journey,  although  she 
had  one  already  in  her  maiden  name,  Mr.  Thelwall 
asked  how  her  name  should  be  filled  up  by  him  in 
the  form  of  application  for  it,  upon  which  the  De- 
fender said  to  Mr.  Thelwall,  ''Just  write  it  in  full, 
Mrs.  Theresa  Yelverton,*  which  Mr.  Thelwall  did ;  and 
when  the  Defender  went  with  Mr.  Thelwall  to  the 
office  of  the  bankers  in  Hull,  who  were  to  forward  to 
London  the  application  for  the  passport^  he  told  the 
manager  of  the  bank  that  he  wanted  it  for  a  relative 
of  his,  and  being  again  asked  the  name,  he  said, 
"  Mrs.  Theresa  Telverton."  Accordingly,  a  passport 
from  Lord  Clarendon,  Secretary  of  State,  was  ob- 
tained, dated  February  11,  1858,  in  favour  of  "Mrs. 
Theresa  Yelverton,"  and  it  was  one  of  the  documents 
now  pi^t  in  evidence,  with  the  vim  of  the  French  con- 
sulate in  London  of  the  same  date,  and  with  a  letter 
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from  the  Defender  to  the  Pursaer,  dated  the  12ih, 
(or Yttrnton),  enclosiiig  the  pftsspori,  and  saying,  "I  send  you 
^SSJ^JJ*  '  "  your  passport  vM.  You  ninst  sign  it>  and  take 
"  care  with  the  right  name." 

It  was  proved  by  Mr.  Qoodliffe,  a  merchant  in  London, 
that  early  in  1858,  he  was  staying  with  the  Defender 
at  the  hotel  Chapeau  Konge  at  Dunkirk,  in  France,  and 
that  the  Defender  then  told  him  he  wa6  expecting  his 
wife  from  Hull ;  that  in  a  day  or  two  afterwards  the 
Defender  introduced  to  him  at  the  table  ePhSte  a  lady 
whom  he  described  by  the  words  "  my  wife,"  and  thai 
that  lady  was  the  Punmer;  that  on  the  next  day, 
whilst  walking  with  the  Defender,  whom  he  knew,  he 
said, ''  Well,  Yelverton,  is  this  all  right  ?  Is  it  on  the 
square?"  To  which  the  Defender  answered,  "Yes^ 
she  really  is  my  wife,  but  we  have  been  mairied 
secretly  [or  "  privately,**  the  witness  believed  the  word 
was  "  secretly  "]  ;  I  am  obliged  to  keep  it  secret  from 
my  family  ;"  and  that  the  Defender  then  asked  him 
not  to  mention  in  society  that  he  had  met  him  and 
his  wife,  lest  it  should  come  to  the  ears  of  his  familj ; 
and  that  the  Defender  made  those  statements  to  him 
gravely  and  seriously. 

A  letter  was  in  evidence  fr'om  the  Defender  to  the 
Pursuer  at  Bordeaux  shortly  after  the  DeSsnder 
returned  to  his  duties  in  Edinbm^.  It  was  ad- 
dressed, ^  A  Madrae.^me.  Yelverton,  diez  Madame 
Andr^,  No  9,  Foss6  de  Tlntendanoe,  Bordeaux/'  and 
bore  the  Bordeaux  post  mark  of  Mh  April  1858.  li 
contained  this  passage: — •Dearest  smaU  Tooi-tooi, 
'  you  must  get  well  and  strong,  and  we'll  have  a  lark 
'<  next  autumn  yet,  and  have  no  mote  fUse  alanna  (cif 
"  real  ones).  I  am  very  miserable  at  leaving  J(^ 
**  especially  in  such  a  weak  state.  I  began  to  ay 
"  again  when  in  the  Railway." 

Three  envelopes  of  letters,  addressed  by  the  De- 
fender to  the  Pursuer  as  "  Madame  Yelverton  "  at  the 
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same  house  at  Bardeouz  in  April  1858  were  also  in      ^'L^nBToir 

evidence.    LeMera  from  her  sister,  Madame  Lefevbre,  {or  Y^Sumo^). 

to  the  D^endeir,  written  from  Bordeaux  in  May,     ^B^iiii^ 

stating  the  alarming  nature  of  her  iUnees^  and  her 

intention  to  travel  to  Boulogne,  where  the  sister  lived, 

as  soon  as  possible,  were  also  proved.    Three  subse- 

quoit  envelopes  of  letters  addressed  by  the  Defender 

to  the  Parmer,  at  Boulogne,  as  ''  Miss  Longworth," 

two  in  May  and  one  in  June,  were  also  proved,  as 

were  also  two  of  the  letters  themselves,  and  a  torn 

port  of  the  third.    In  one  of  them,  dated  from  Edin- 

boTgh  Castle  on  May  12,  after  sending  bis  regards  to 

her  sister,  he  adds,  "  As  I  am  not  sure  whether  this 

can  be  forwarded  to  you,  I  will  not  write  more  now. 

I  am  weighed  down  with  the  load  of  suspense  I  have 

to  bear,  and  live  only  in  hope  of  a  better  fatui*e. 

Sempre  penso  a  te,  carissima  mia.    Addio." 

The  last  letter  between  the  parties  put  in  evidence 
was  without  date,  but  bearing  the  Edinburgh  (Hanover 
Street)  post  mark  of  June  26,  1858,  and  directed  to 
Miss  Longworth,  New  8hip  Hotel,  Leith,  and  was  in 
these  words: — ^*  Poor  little  Tooi-tooi,  I  cannot  go  and 
see  you  any  more  just  now.  Ton  must  go  to  Glasgow, 
as  I  asked  you.  Bo  not  forget  the  man's  name,  Gil- 
ligan's  Livery  Stables.  My  brother  has  come ;  I  will 
send  him  to  see  you  this  afternoon,  about  four  o'clock. 
Addio.**  ^ 

On  the  same  26th  of  June,  the  Defender  was  married 
in  a  small  Episcopal  chapel  at  Trinity,  within  two 
or  three  miles  of  Edinburgh,  by  Dean  Ramsay,  to 
Mrs.  Forbes^  widow  of  Professor  Edward  Forbes,  and 
daughter  of  the  deceased  General  Sir  Charles  Ash- 
worth,  ILC.B. 

On  tte  Defender's  part,  much  evidence  was  adduced 
for  the  purpose  of  depreciating  the  social  position  of 
the  Pursuer's  family* 
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It  was  also  proved  that  he  had  been  brought  up  as 
a  Protestant,  and  had  attended  Protestant  service  in 
or  near  Dublin  twice,  in  or  about  May  1857,  and  also 
the  service  at  a  Protestant  church  in  the  county  of 
Tipperary,  twice  at  least,  whilst  staying  at  his  father's 
house  there  from  May  to  July  1857. 

There  was  no  evidence,  on  either  side,  of  any  sexual 
intercourse  between  the  parties  in  Scotland  before  the 
month  of  September  1857 ;  nor  was  there  any  evidence 
in  support  of  the  Defender's  all^ations  of  great 
familiarities  having  passed  between  them  at  any  prior 
time,  unless  the  correspondence  showed  it^  as  to  which 
it  will  be  sufficient  to  refer  to  the  remarks  of  the  Law 
Peers,  which  will  be  given  in  due  course. 

It  was  not  proved  that,  at  the  time  of  the  cere- 
mony in  the  chapel  of  Eillowen,  either  of  the  parties 
was  aware  that  a  marriage  could  not  lawfully  be 
celebrated  by  a  Roman  CathoUc  priest  between  parties 
one  of  whom  was  a  Protestant  and  the  other  a  Roman 
Catholic,  unless  any  inference  on  that  subject  can  be 
drawn  from  what  has  been  stated  to  have  passed 
between  the  Defender  and  Mr.  Mooney  in  the  chapel ; 
but  the  Defender  adduced  evidence  in  the  cause,  by 
examining  counsel  learned  in  the  law  of  Ireland,  that 
such  a  marriage  had  been  declared  void  by  the  Statute 
of  the  Irish  Parliament,  19  Geo.  2.  c.  13.,  and  that  the 
circumstances  of  this  case  were  within  that  Statute. 


Lord 

Interlocutor, 
July  1862. 


i2Sw?rd  InTERLOCUTOB  OF  THE  LOBD  OBDINABT(a). 

The  Ix>rd  Ordinary  havin^if  heard  counsel  for  the  paities, 
and  considered  the  closed  record  in  the  coi^ined  aetioiii, 
proof  adduced,  productions,  and  whole  process,  in  the  action 
of  declarator  of  marriage,  at  the  instance  of  Mana  Theran 
Longworth,  Pursuer,  against  the  Honourable  Ms|^  Willisffl 
Charles  Yelverton,  Defender,  finds  that  the  said  Ihu^t  has  not 
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instracted  that  she  is  the  wife  of  the  said  Defender;  therefore 
asMiliies  the  Defender,  Mijor  Yelverton,  from  the  condusions  of 
the  action  of  declarator  of  marriage,  and  decerns :  In  the  action 
of  declarator  of  freedom  and  putting  to  silence,  at  the  instance  of 
the  Honourable  Mijor  Wuliam  Charles  Yelverton,  Pursuer, 
against  Maria  Theresa  Longworth,  Defender,  finds,  decerns,  and 
declares  against  the  said  Defender,  Maria  Theresa  Longworth, 
conform  to  the  conclusions  of  the  said  action  of  declarator  of 
freedom  and  putting  to  silence :  Finds  the  said  Major  William 
Charles  Yelverton  entitled  to  expenses  in  both  the  separate  actions 
and  in  the  coigoined  actions ;  allows  an  account  thereof  to  be 
giren  in ;  and  remits  the  same,  when  lodged,  to  the  auditor  to  tax 
and  report. 


V. 

LoMowomi 
(or  YsLVKnan). 

TkeLord 
OrdHuuyt  Note. 

Judgment  against 
Theren  In  both 
ittlti,— the  declm- 
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The  Lobd  Ordinaey's  explanatory  Note  (a). 

The  actions  in  which  the  Lord  Ordinary  has  pronounced  the 
ahoYe  Interlocutor  are  ooi^oined  processes,  viz.,  an  action  of 
"  declarator  of  marriage,"  at  the  instance  of  Miss  Maria  Theresa 
Longworth,  against  the  Honourable  Msjor  Yelverton;  and  an 
action  of  **  declarator  of  freedom  and  putting  to  silence,*'  by 
M^or  Yelverton,  against  Miss  Maria  Theresa  Longworth. 

The  great  question  is  the  same  in  both  actions.  Has  the 
Pursuer,  Miss  Longworth,  proved  that  she  is,  in  the  words  of  her 
summons,  "  the  lawful  wife  of  the  Defender,  Major  Yelverton  ?  " 

This  onestion  is,  undoubtedly,  of  the  utmost  unportanoe  to  the 
law,  to  tne  status  and  interests  of  both  parties,  and  to  the  status 
and  interests  of  other  persons,  not  parties,  but  necessarily  involved 
in  their  fate. 

Under  a  deep  impression  of  the  importance,  and,  in  some  re- 
spects, the  novelty  and  difficulty  of  the  case,  the  Lord  Ordinaiy 
baagiven  to  it  his  most  anxious  consideration. 

The  Pursuer's  grounds  of  action,  as  stated  in  the  record,  are — 
Ist.  Marriage  by  the  interchange  of  consent  de  presenti;  2nd. 
Marriage  by  promise  subsequente  copula  j  drd.  Marriage  by  co- 
habitation as  nusband  and  i^dfe,  ana  habit  and  repute;  and,  4th. 
AMarriage  in  Ireland,  in  a  Roman  Catholic  chapel,  by  a  Roman 
Catholic  priest. 

The  Defender,  on  the  other  hand,  denies  the  Pursuer's  aver- 
ments in  point  of  fact ;  and  he  especially  denies  that  there  was 
any  interdiange  of  mutudl  consent  to  marry,  or  any  promise  to 
niarry  given  by  him,  or  any  copula  on  the  fedth  of  such  a  promise, 
or  any  cohabitation  as  husband  and  wife,  with  habit  ana  repute, 
or  any  marriage  ceremony  in  Ireland  valid  according  to  the  law 
of  Irdand,  or  seriously  understood  and  intended  by  the  parties  as 
constituting  marriage. 

In  considering  the  effect  of  the  proof  as  bearing  upon  these 
conflicting  statements,  great  weight  has,  by  both  parties,  been 
iustiy  attributed  to  the  correspondence ;  and  it  has  been  urged  on 
both  sides  that,  in  judging  of  that  correspondence,  it  is  necessary 
to  bear  in  mind  who  the  parties  were,  how  thev  stood  related  to 
each  otU^and  what,  so  far  as  disclosed,  were  their  habits,  tastes, 
and  dis|Btions ;  and  in  order  to  obtain  an  aid  or  key  in  con- 
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but  given  frilly  in  the  **  Third  Series  "  of  the  Court  of  Sessioa 
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stndng  the  eotnspondenoe,  the  inqnifj  in  rqgvdto  tibe  p«ta 
enf<aged  in  it  is  legitimate  and  appropnafte. 

It  is  not  jproined  that  a  secret  meniage  was  erer  proposed.  Thit 
the  Punuer  desired  a  marriage,  if  she  oould  attain  it»  cannoi  be 
doubted ;  but  that  there  was  any  engageoMat  to  many,  or  thai 
marriage  was  looked  forward  to  by  the  Defender  and  the  Punuer 
as  the  only  nsuit  contemplated,  so  thai  the  dileraioe  belvectt 
them  regarded  merely  its  enaraeter  as  a  pvblie  or  prtTate  mamage, 
is  not  n^rely  without  an{^)ort  in  the  proof,  but  is  i|iiite  ineea- 
aistent  with  the  gmerai  tone  and  tenor,  aa  wiil  aa  with  the  tr«e 
meaning  of  partioiiiar  paasagas,  in  this  eotreapondcooe. 

The  natun  of  wazntnga,  grai  firon  time  to  tina  to  the  Paiw 
suer,  are  full  of  meaning.  Certainly  it  was  not  withoui  vaning 
of  her  danger  that  the  Ptirsuer  persisted  in  seeking  the  Defender's 
society. 

Of  the  averment  made  in  regard  to  the  reading  of  the  marnage 
service  of  the  Church  of  England  in  Mrs.  Gemble's  lodgings, 
proof  has  been  attempted.  The  attempt  has  signally  fitiled.  Mrs. 
Uemble  herself,  called  by  the  Pursuer  m  order  to  prove  it,  has  not 
done  so.  She  says  :  "  1  recollect  one  afternoon  of  hearing  Mmot 
**  Yelverton  reading  in  the  room  when  the  Pursuer  was  in.  I  did 
**  not  take  particular  notice  how  long  the  reading  eontinned.  it 
"  appeared  to  me  to  be  earnest  reading,  and  in  a  religions  tone. 
'*  I  had  never  heard  him  before  that,  or  after,  reading  in  the  same 
"  sort  of  tone."  She  also  says  that  Miss  M'Farlane  waa  ''eitiier 
"  in  the  parlour  or  in  the  adjoining  bed-room.**  From  which 
room,  Mrs.  Gemble  says,  '^  Miss  M'Farlane  oould  hear  all  that 
"  was  said."  On  the  other  hand.  Miss  MTariane,  on  being 
asked  by  the  Defender's  counsel — "  Did  you  ever,  during  yoor 
"  stay  in  Mrs.  Gemble's,  hear  the  Defender,  or  the  Porauer  and 
"  Defender,  read  over  the  Church  of  England  marriage  aervieeT 
"  depones.  No." 

The  next  step  in  ^e  story  is  the  Puraner's  going  to  IreiaBd  io 
the  end  of  July  1857.  In  artide  xv.  of  her  revised  eondeaeead- 
ence  she  states  that,  Ti4iile  in  England, — ^''She  reeeiTed  letteis 
"  from  the  Defender,  who  was  then  in  Dublin,  saying  that  he 
"  was  now  prepared  to  agree  to  her  demand  that  the  marriage 
"  should  be  celebrated  formaUy  by  a  priest  of  tiie  Rmnan  Catholie 
'^  Church,  and  inviting  her  to  come  to  Ireland  that  that  vu^ 
"  be  done."  And  in  article  xvi.  she  adds,  without  pvodnewg 
any  such  letters  to  which  she  refers,  and  which  the  Defender 
denies,  —  "The  Pursuer  accordingly  agreed  to  go  to  Irehod, 
**  and  went  there  in  the  end  of  July  or  beginning  of  Angttat  1867, 
''  and  met  the  Defender  at  Waterford  "  (p.  43). 

Observe  the  position  of  the  Pursuer.  Invited  by  llie  Defender 
to  Ireland,  promised  hy  him  a  formal  marriage  in  her  own  Chmds, 
hastening  to  join  him,  in  order  that  she  might  be  united  to  him 
at  the  altar,  she  must  have  been  full  of  happiness  and  joyful  ex- 
pectation. But  is  that  the  picture  wliich  her  own  letters  present  ? 
Are  these  the  feelings  under  which  she  actually  went  to  Ireland  in 
the  end  of  July  1857? 

The  conduct  of  the  parties  after  they  met  in  Ireland,  and  be- 
fore the  ceremonv  at  Rostrevor,  is  abundantly  established  by 
evidence.  The  Defender  and  Pursuer  oceupiea  the  aaM  apit- 
ment,  and  the  same  bed,  at  the  different  hotek  at  Malanidei 
Newry,  and  Rostrevor,  from  the  dOth  Juty  to  vhe  15th  of  August 
1857,  being  before  the  date  of  the  only  proooeding  bsariir  the 
aemblance  of  marriage  which  the  Pursuer  haa  instacked.    It  b 
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not  pioved  thai  dwAag  that  p«iod  than  «m  any  appUeaiSoii  to 

a  pmtt,  or  any  attempt  to  obtain  maffriaga,  tul  tocy  reaohed       

Bosfcravor;  and  it  is  not  fisoved  thai  them  vaa  any  vaaaon  for    (•rYmLymom). 


After  leading  this  Hfo-Hiot  inaitriinonial*«*^for  nbout  a  fbri- 
nighi,  tfaa  Poimer,  having  aeomed  the  eervioee  of  the  Reverend 
Bernard  BAooney,  Roman  Catholic  priaat  of  Kilforoney,  near  Roa- 
teevor,  took  the  Defender  to  efaapel  on  the  15th  at  Augnst  1857, 
and  tfaen»  with  very  alight  variation  of  the  oidinary  form,  a  ecvfr- 
many  of  maniagBy  acoarding  to  the  ritual  of  the  Roman  Catfaolio 
Churchy  waa  perfoinned  betvean  the  Purauer  and  DefSender. 

It  cannot  Da  maintained  snooeaefuUy,  and  in  thia  Coort  it  ia 
aatnAy  maintained  at  all,  exc^  to  fce«9  the  point  open,  thnt  the 
effoaony  in  the  chapel  eonatituted  of  itaelif  a  v^id  marriage 
according  to  the  law  of  Ireland. 

Nor  ean  tiiia  Iriah  eeremony  receive  effect  aa  a  renewal  of  a 
previona  marriage,  regular  or  irregular,  in  Sootland.  Of  auch 
pravioua  marriage  there  ia  no  proof,  and  no  acknowledgment  of 
aziy  aueh  previous  marriage  was  made  hj  the  Defondor  to  the 
pneet ;  nor  was  any  statement  of  sudi  previous  marriage  so  made 
by  the  Pursuer,  aa  to  imply  the  acquiescence  of  the  Defender. 
If  no  sueh  previous  marriage  existed,  it  could  not  be  renewed. 
There  is  here  no  foundation  in  £ftot  to  support  the  plea  ^lat  the 
Irish  ceremony,  void  in  so  far  aa  founded  on  as  constituting 
marriage,  is  yet  elEectnai  as  confirming  or  renewing  a  prior  matri- 
monial engagement. 

Still  the  scene  enacted  in  the  <diapel  at  Rostrevor  is  a  very 
distmsaing  incident  in  this  case,  and  cannot  be  without  wei^t 
in  considering  the  effect  of  the  subsequent  conduct  of  the  parties. 

The  Defender's  explanation  is,  that  the  eeremony  was  a  mere 
device,  aueh  aa  had  been  frequently  suggested  by  the  Pursuer,  to 
satisfy  her  eonacienee,  and  yet  leave  the  Defender  feee. 

Empt  the  prior  purchaae  of  the  ring,  which  had  been  bought 
to  sustain  for  them  the  character  of  mtan  and  wife  at  the  hotels 
where  thqr  lived,  and  which  seems  to  have  been  on  the  Pursuer's 
finger  berore  the  ceremony,  not  put  on  it  during  the  ceremony, 
there  does  not  appear  to  liave  been  anv  step  taken  by  the  Defender 
with  a  view  to  this  oeremon^.  He  dul  not  act  as  if  he  meant  it 
to  be  traly  a  present  mamage :  he  talked  of  it  as  an  arrange- 
ment, and  he  never  stated  or  admitted  tiiat  there  had  been  a 
previona  marriage,  of  which  consent  could  be  renewed. 

Hie  case  put  for  her  on  the  record  and  in  argument  ia,  that 
the  Defended  promised  her  a  private  marriage  in  the  Crimea,  to 
which  ahe  would  not  consent, — that  the  two  alternatives  in  the 
view  of  ikke  parties,  and  mentioned  in  the  correspondence,  were 
a  public  marriage  according  to  the  rites  of  the  Roman  Catholic 
Churdi,  suggested  by  her,  and  a  private  marriage,  proposed  by 
him, — that  tne  offer  of  a  private  marriage  was  not  only  rejected 
by  her,  but  was  felt  by  her  to  be  an  umhiU;  and  a  *'  humiliation," — 
that  a  private  marriage  waa  again  offered  her  in  EcUnburgh, — 
that  nothing  but  a  marriage  by  a  priest  of  her  own  f&ith  would 
satiafy  her. 

Shortly  after  the  Irish  ceremony  the  Pursuer  and  Defender 
came  to  Edinburgh.  They  did  not  come  together.  The  Pursuer 
came  first,  and  appeared  at  Mrs.  Stalker's  lodgings,  along  witii 
her  friend  Miss  M'Farlane,  both  ladies  taking  the  name  of  M'Far- 
lane.  After  passing  as  Miss  M'Farlane  for  two  or  three  weeks, 
the  Pursuer  told  Mrs.  Stalker  that  "  she  expected  a  friend  or  a 
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Mn.  Stalker, 
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in  tlie  way  of 


Entry  of  her 
name  at  Douoe. 


In;noleltcrdoet 
he  addreM  her  as 
hit  wife. 


Tilp  to  the  Conti- 
nent. 

Passport  with  her 
name  as  **Mrs. 
Theresa  Yelver- 


''brother,"  and  wished  **to  have  abed-roam  for  him  for  a  night'' 
The  Defender  arrived ;  Mr.  and  Mrs.  Thelwall  were  in  the  houae; 
he  was  introduced  to  them,  but  not  as  the  husband  of  the  Pui^ 
suer ;  and,  on  the  Pursuer's  makins  expUmations  of  her  own, 
she  and  the  Defender  were  permitted  by  Mrs.  Stalker  to  oocoot 
the  same  apartment,  which  thej  did  for  some  time,  under  me 
name  of  M'Farhme.  The  Pursuer  received  a  letter  as  Min 
Longworth.  By  that  6me  the  name  of  Yelverton  had  been  dis- 
closed to  Mrs.  Stalker,  apparentlv  by  the  Pursuer,  who  had  not 
at  first  told  the  name  of  the  ''friend  or  brother"  whom  she 
expected.  Mr.  Nicolson,  who  lived  in  the  same  lodgiii){8,  asked 
Mrs.  Stalker  for  whom  the  letter  was.  She  UM  torn  thai— 
"  Mrs.  Yelverton  had  been  privately  married  to  Migoir  Yelvaion, 
"  but  that,  wishing  to  conceal  the  marriage  from  her  funily,  she 
"  still  retained  her  maiden  name." 

This  statement  by  Mrs.  Stalker  had  evidently  no  other  authority 
than  communications  by  the  Pursuer :  it  was  brooght  out  in 
evidence,  on  examination  bv  the  Pursuer  of  her  own  witness,  and 
two  observations  in  regard  to  it  occur.  The  first  is,  that  the 
Pursuer  confessedly  retained  her  maiden  name,  or  at  least  t 
maiden  name;  and  the  other  is,  that  the  professed  reason  for 
doing  so  was  a  wish  to  conceal  the  marriage  from  her  fiunily, 
which  is  not  the  story  now  told  at  all.  Mrs.  Stalker,  a  respeet* 
able  person,  keeping  respectable  lodgings,  does  indeed  stiHte  si 
was  natural,  that  she  would  not  have  pemutted  the  Pursuer  and 
Defender  to  live  together  in  her  apartments  if  she  had  not 
believed  them  to  be  married.  This  is  genoally  the  case.  A 
gentleman  and  lady  cannot  get  access  to  hotels  or  lodgings  of 
respectability  unless  they  are  believed  to  be  married. 

it  is  proved  that  the  Defender  did,  at  Seafidd  Batiis,  at  Cniff- 
millar  Castle,  and  at  some  other  places,  speak  casuidly  of  the 
Pursuer  as  his  wife ;  certainly  not  in  the  way  of  distinct  dedsn> 
tion,  or  as  acknowledgment  of  manria^,  and  not  to  persons  to 
whom  the  introduction  of  a  lady  as  his  wife  could  be  importsat 
or  significant.  It  is  proved  that  the  Pursuer  and  Defender  took 
a  short  tour ;  and  that  at  Linlithgow,  Falkirk,  Stirling,  and  other 
places  they  lived  at  hotels  together,  and  were  received  as  mairied 
persons,  and  permitted,  on  that  footing,  to  occupy  the  same  apsii- 
ment.  It  is  also  proved  that,  in  the  course  of  that  tour,  thcj 
visited  Doune  Castle,  where  the  Defender  entered  their  names  is 
the  visitors'  book  as  "Mr.  and  Mrs.  Yelverton."  Th^  then 
returned  to  Edinburgh,  and  after  a  time  the  Pursuer  went  to 
Hull.  During  this  period  the  Pursuer  was  not  known,  intro- 
duced, or  visited  by  anv  one  as  Mrs.  Yelverton ;  and  the  DefcDder 
was  held  and  reputea  to  be  a  bachelor  by  ail  his  friends  sad 
brother  officers. 

Throughout  the  whole  correspondence  there  is  not  one  letter  is 
which  tne  Defender  addresses  the  Pursuer  as  his  wifie,  or  sub- 
scribes himself  her  husband  ;  and  there  is  not  one  letter  in  iriiick 
the  Pursuer  addresses  him  as  her  husband,  or  subscribes  henetf 
his  wife. 

The  Pursuer  and  Defender  then  take  a  trip  to  the  Contineot 
A  passport  is  taken  for  the  Pursuer  in  the  name  of  Mn.  Theresa 
Yelverton ;  he  had  a  separate  passport  for  himself.  Of  oomse 
they  lived  together  as  if  they  were  husband  and  wUe  on  the  Con- 
tinent ;  and  after  the  Defender  left  the  Pursuer  at  Bordeanx, 
three  letters  were  addressed  by  him  to  her  there  as  Madune 
Yelvci  on.    At  Dunkirk,  on  their  way  to  Bordeaux,  an  intcrrirv 


CASES   IN   THE   HOUSE    OF   LORDS.  7vSS 

appears  to  have  taken  place  between  the  Defender  and  a  Mr.       yeivehton 
Goodli£Ee>  in  the  course  of  which  the  Defender  is  said  to  have       l„vowo«th 
admitted  to  Mr.  Goodliffe  that  he  was  "secretly  or  privately    (or  YELvnixojc). 
"  nmnried"  to  the  Pursuer.    As  the  whole  arrangement  for  this         Thciord 
trip  from  England  to  the  Continent,  by  parties  not  Scottish,  was    Ordinary's  Note. 
a  device  to  facilitate  intercourse  under  colour  or  semblance  of  p^^jp,*;;^ 
marriage,  this  conversation  with  Mr.  GoodlifPe  may  be  held  to  be   scotch, 
of  a  similar  character,  and  to  be  of  little  weight.  semWance  of 

The  Pursuer  states  on  record  that  the  Defender  left  her  at  ^^Y'  a    . 
Bordeaux  in  April  1858,  ill,  and  unable  to  travel,  and  that  her  SSugcf 
iUneaa  brought  on  a  miscarriage ;  and  there  are  letters  in  process, 
dated  in  the  beginning  of  Mav  1858,  from  Madame  Le  Feyre,  the 
Pursaer's  sister,  mentioning  ner  illness,  though  not  stating  the 
nature  of  it,  or  the  fact  of  miscarriage.  On  the  10th  of  June  1858 
the  Pursuer  addresses  a  letter,  posted  at  Hull,  to  "  The  Reverend 
"  F.  Mooney,  Rostrevor,  near  Newiy,  Ireland."    The  whole  of 
that  letter  is  characteristic  and  important.    It  is  only  necessary 
at  present  to  mention  that  in  it  the  Pursuer  says,  "  I  have  now  ^JSIJ^'SfSo 
**  the  arrival  of  a  little  stranger  to  look  forward  to;  and  finding  prieit. 
"  some  little  difficulties  about  the  baptism  abroad,  they  requiring 
"  a  certificate  from  the  priest  who  united  the  parents, — I  wish  to 
"  take  my  precautions  in  advance." 

If  it  lie  true  that  the  Pursuer  had  a  miscarriage  in  April  or  Commentary. 
May,  it  could  not  be  true  that  she  expected  the  amval  of  a  little 
stranger  in  June,  as  she  wrote  to  Mr.  Mooney.  Nor  could  it  be 
that  after  the  date  of  that  letter  she  had  a  miscarriage,  because 
the  letter  was  posted  in  England ;  she  had  left  Bordeaux  long 
before  its  date ;  and  it  is  not  suggested  that  she  had  a  miscarriage 
in  England. 

In  April  1858,  the  Defender  writes  to  the  Pursuer,  as  he  quitted 
her  at  Bordeaux,  '<  Dearest  small  Tooi,  Tooi,  you  must  get  well 
^  and  strong,  and  we'll  have  a  lark  next  autumn  yet,  and  have 
**  no  more  false  alarms  (or  real  ones)." 

Soon  after  the  month  of  Ma^  1858,  and  about  the  time  when 
the  letter  to  Mr.  Mooney  was  written,  the  Pursuer  began  to  think 
that  the  Defender  was  going  to  leave  her ;  and  then  she  wrote  the 
only  letter  in  which  she  states  or  even  suggests  a  claim  to  the 
status  of  a  wife. 

On  the  26th  of  June  1858,  the  Defender  was  married  to  Mrs.  The  Major  mar riei 
Forbes.    The  Pursuer  lodged  information  with  the  Procurator  Mn.  Forbes. 
Fiscal,  accusing  the  Defender  of  bigamy,  founding  on  the  alleged 
marriage  in  Ireland  as  the  ground  of  accusation,  and  not  men- 
tioning the  alleged  private  marriage  in  Edinburgh.     No  proceed- 
ings against  the  Defender  were  taken  by  the  Crown.     In  August 
liS8,  the  Pursuer  raised  her  first  action  of  declarator  of  marriage, 
in  which  she  did  not  allege  any  private  marriage  in  Edinburgh 
previous  to  the  ceremony  in  the  chapel  at    Rostrevor.    That 
action  was  not  proceeded  with.    The  Defender  raised  his  action  of  ""  scotch  mi?^" 
putting  to  silence  on  8th  June  1859,  and  the  Pursuer  raised  the  tiM%Q. 
present  action  of  declarator  of  marriage,  in  which  she,  for  the  first 
time  aU^es  the  private  marriage  in  Edinburgh  in  April  1857, 
before  going  to  Ireland.    This  a^ion  was  raised  on  13th  January 
1860. 

Marriage  is  -a  consensual  contract.     Consent  alone,  if  freely.  Marriage  a  c«inscn 
seriously,"  and  deliberatelv  given,  constitutes  marriage.     Light  ■"**  *»n»«cu 
words,  words  of  doubtful  import,  words  used  merely  to  give  a 
colour  to  cohabitation,  to  escape  scandal,  or  to  obtain  access  to 
lodgings  or  hotels,  these  are  not  sufficient  proof. 
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Proof  of  veriMl  declantion  of  piewnt  conaoit,  inttfohAn|isd  in 
the  presence  of  witnesses,  if  maae  with  the  mutual  inteoftiOB  of 
then  and  there  entering  into  marriage,  ia  held  in  law  to  be  suffi- 
cient proof  of  consent,  and  therefore  sufflcifint  to  oonatitote 
marriage. 

Written  declarations  or  acknowledgments  of  marriage,  given 
and  accepted,  are  sufficient  proof  of  consent,  and  therafoie  of 
marriage— if  there  be  no  doubt  of  the  meaning  and  intention  of 
the  declaration,  and  no  doubt  of  the  reality  of  uie  preaent  purpose 
of  both  parties  to  enter  into  the  contract  of  marriage. 

But  whether  the  consent  to  marr|r  be  giTcn  vermiUj  in  presence 
of  witnesses  or  be  in  writing  it  must  1m  present  consent— elesr, 
unequivocal,  and  serious;  and  it  must  be  mutual.  On  this 
point — namelj,  the  necessity  of  mutuality  of  consent— there 
appears  to  have  been  some  little  misapprehension  at  the  bar. 

It  is  said,  that  if  there  is  a  reserved  and  concealed  intention 
and  purpose  in  one  of  the  two  paities  not  to  many,  that  would 
not  prevent  the  effect  of  a  phun  declaration  of  consent.  The 
Lord  Ordinary  thinks  that  this  proposition  is  sound,  although  he 
is  aware  that  it  has  been  disputed.  It  would,  in  his  view,  be 
a  deception  and  a  fraud  on  the  other  party,  and  therefore  not 
effectual  to  release  from  the  declaration  at  consent ;  since  no  one 
can  be  permitted  to  escape  fimm  a  contract  by  pleading  his  own 
deceit,  and  founding  on  his  own  fraud.  But  if  it  is  known  at 
the  time  to  both  p^es  that,  in  making  the  declaration,  one  of 
them  has  no  purpose  or  intention  to  marry,  but  makes  the  deda* 
ration  (verbal  or  written)  in  order  to  decavc  Uiird  parties,  or  to 
give  a  colour  to  cohabitation  or  to  obtain  facilities  for  inter- 
course, then  the  mutuality  of  consent  is  gone,  and,  known  to  be 
gone,  there  is  no  consensus  atqwe  cmweniio  in  idem  plaeitum. 

Now,  applying  these  rules  to  the  preseni  case,  it  appears  to 
the  Lord  Ordinary  clear  that  there  was  here  no  interchange  of 
mutual  consent  to  marry  per  verba  de  present*  sufficient  in  law  to 
constitute  marriage.  The  Pursuer  did,  no  doubt,  aim  at  marriage, 
if  she  could  accomplish  it ;  buttiie  Defender  did  not.  He  never 
did  in  writing  express,  and  within  Scotland  he  never  expressed  in 
words,  any  present  intention  to  mairf . 

It  is  next  pleaded  that  marriage  has  been  here  eonstituted  by 
promise  stUtsequente  copula.  The  statement  on  record  is  not  very 
distinct  on  the  subject,  for  it  is  not  alleged  when  the  promise  was 
given,  or  when  the  copula  followed  on  it. 

Legal  proof  of  promise  to  marry,  and  proof  that  eopuia  followed 
on  the  futh  of  the  promise,  is  hdd  to  mstruct  mutual  consent, 
on  a  presumption  that  the  promise  passed  into  present  mutual 
consent  by  tne  act  of  intercourse.  It  is  not  neoeaaary  that  there 
be  actually  a  written  promise,  but  there  must  be  proof  of  the 
promise  by  the  writing  of  the  Defender. 

In  the  present  ca^  no  express  promise  has  been  proved.  There 
is  no  written  evidence  of  the  existence  of  any  promise  to  many. 
On  the  contrary,  he  thinks  that  the  Defender  resisted  to  a  great 
extent  the  Pursuer's  advances,  avoided  giving  such  a  promise, 
and  more  than  once  warned  her  tiiat  he  coiUd  not  and  would  not 
marry,  and  that  she  and  he  were  safest  at  a  distance  from  each 
other. 

Besides,  no  intercourse  on  the  faith  of  any  such  promise  has 
been  proved.  The  intercourse  in  Ireland,  prior  to  the  15th  of 
August  1867,  is  not  alleged  to  have  been  on  tne  faith  of  a  promise. 
The  only  intercourse  on  which  the  Pursuer,  consistently  with  tht 
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ease  put  for  her,  can  found  or  haa  founded  as  attartbutable  to  a       i 
promise  of  marriaffe,  must  be  intercourse  after  the  date  of  the       Lpaowoan 
Irish  ceremony.    But,  prior  to  that  date,  it  is  proved  thai  there    {or  YwLwmmtov), 
was  intercourse  for  many  dmrs ;  denied  by  her,  and  not  by  her       'TkTLord 
attributed  to  any  promise.    That  fact  presents  a  very  serious    Ordmmnf'*  Note, 
difficulty  to  the  rursuer's  plea  on  tiiis  head.    It  is  not  necessaiy  ^^y  thmbt  a 
nov  to  consider  whether,  under  some  peculiar  circumstances,  mMrtage  by  pro- 
there  may  not  be  a  marriage  by  promise  subsequeiUe  copula,  after  SiSuUcttSScr- 
theie  had  been  illicit  intercourse.     Some  lawyers  have  doubted  courwP 
this.   The  Lord  Ordinary  is  disposed  to  think  it  possible  that 
such  a  case  might  occur ;  he  can  conorive  of  circumstances  niiidi 
might  raise  such  a  (dea.    It  would  be  a  remarkable  and  excep- 
tional case  when  it  does  oecur ;  but  he  is  quite  satisfied  that  no 
such  case  has  been  oresented  on  this  proof,  and  on  this  corre- 
spondence, read  ^tae  aid  of  the  facts  here  ascertained;  and 
acoordingfy  he  is  of  opinion  that  the  Pursuer  has  foiled  to  instruct 
marriage  l^  promise  mUfMeqwente  copula, 

in  regttd  to  the  Pursuer's  next  pl«i,  that  there  was  marriage  irUi  cvemonjr. 
constituted  by  the  Irish  ceremony,  it  is  only  necessary  to  say  that 
the  validsty  of  that  marriage  depends  on  the  law  of  ueland ;  and 
that  in  this  Court,  and  for  the  purposes  of  this  action,  the  Lord 
Ordinary  is  bound  to  take  the  law  of  Ireland  ttn  matter  of  fact, 
aoctnding  to  the  evidence  of  the  learned  jurists  who  have  been 
examined. 

Ihe  only  remaining  plea  for  the  Pursuer  is,  that  marriage  was  HaUtandrcpuic. 
constituted  by  ''cohabitation  as  husband  and  wife,  and  habit  and 
**  repute."   Tuis  is^  undoubtedly,  a  mode  of  constituting  marriage 
known  to  ouir  law. 

In  this  case,  apart  from  the  mere  colour,  assumed  to  escape  ^^^  ^^""i*^ 
scandal  and  procure  admission  to  lodgings  and  hotds,  there  has  ^^ut^/c-'^ 
been  no  habit  and  repute  at  alL  pute." 

Upon  an  Appeal  by  the  Pursuer  (Maria  Theresa 
liongworth,  or  Yelverton)  from  the  Lord  Ordinary's 
Interlocutor  to  the  First  Division  of  the  Court  of 
Session,  their  Lordships  of  that  Court,  after  the  usual 
arguments  of  Counsel,  delivered  the  following  opinions. 

Lord  Cubriehill's  Opinion  (a).  Lord  cumchuvi 

optnioH, 

In  the  record  tiie  Pursuer  sets  forth  that  the  marriage  is  p^^,,^^, 
established  in  four  ways : — Ist,  by  ex  post  facto  declarations  or  niSmony  wt 
acknowledgments  of  the  parties  that  they  were  husband  and  wife ;   fo»Jh,  but-*  habit 
2nd,  by  promise  of  mamage  subsequente  copula  ;  3rd,  by  a  solem-  ISandoncd,  and 
niz^on  of  marriage  in  Ireland  on  16th  August  1867;  and  4th,   the  Wsh  m.nrhajcc 
by  habit  and  repute.    But  the  last  of  these  pounds  is  now  STSMutteluw.'" 
abandoned.    And  while  the  Pursuer  still  maintains  that  the  pro-, 
ceeding  in  Ireland  was  per  se  a  valid  marriage,  and  says  she  will 
orge  that  view  in  the  House  of  Lords  if  the  case  should  be 
appealed,  she  admits  that  in  hoc  statu  this  Court  must  assume  the 
Irish  law  to  be  adverse  to  her ;  and  that  this  ground  of  action  has 

(«)  Abridged,  but  given  ftilly  fa  the  "  Third  Seriea,"  foL  t 
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Ybltxkton 

V. 
LONOWORTH 

(or  Yelvrkton). 
Lord  CurrifhilFs 

OptMiOMm 

Therefore  the 
question  It  as  to 
marriage  by  pre- 
sent consent  or  by 
promise  cum 
copuia  while  the 
fiarties  were  in 
Scotland. 
Copula  is  nelcbr^ 
tlon  In  Scotland. 


The  parties  must 
be  in  Scotland, 
especially  as  they 
are  both  strangers. 


The  evidence  may 
prove  rctros})CC- 
lively  privr  events. 


The  prior  letters 
outer  Scotland 
show  the  purpose 
of  the  tnccUng  In 
Scotland. 


('ommcnccmcDt  of 
the  acquaintance. 


llqicd 

tlon  of  the 

to  her  lodgings  not 
prored. 


not  been  established.  I  shall  accordingly  assume  this  to  be  the 
case,  reserving,  however,  for  consideration  the  separate  efiPect  of 
that  proceeding  as  an  element  in  the  inquiry  whether  or  not  the 
alleged  marriage  has  been  proved,  either  by  the  acknowledgment 
of  the  parties,  or  by  promise  subsequente  copula. 

Marriage  in  Scotland  may  unquestionably  be  establishrd  either 
by  the  acknowledgment  of  the  parties,  or  by  promise  snbsrquente 
copula.  Although  it  is  not  completed  without  an  interchange  of 
de  prmscnti  matnmonial  consent,  yet  such  interchange  of  consent 
may  be  established  either  by  the  dehberate  acknowled>{ment8  of  the 

Eaxties  (whether  made  at  the  time  or  afterwards)  that  they  are 
usband  and  wife,  or  by  proving  that  at  the  time  when  cohabita- 
tion took  place  between  them,  they  were  under  a  promise  to 
mairy  each  other,  the  cohabitation  in  such  a  case  being  held  to  be 
equivalent  to  a  celebration  of  the  promised  mairiage.  It  is  neces- 
sary for  the  Pursuer,  in  support  of  her  allegation,  to  prove  that 
the  alleged  marriage  took  place  in  one  or  other  of  these  modes, 
while  the  parties  were  within  the  territory  of  Scotland.  This 
renders  the  onus  probandi  which  is  incumbent  on  the  Pursuer 
peculiarly  heavy  in  this  case ;  because  it  does  not  appear  that  the 
parties  belonged  to  Scotland  either  by  birth  or  by  domicile,  or 
that  they  had  ever  been  top^ether  in  Scotland  before  the  com- 
mencement of  the  present  dispute,  except  on  two  occasions,  first, 
for  a  few  weeks  prior  to  the  middle  of  April  in  1857,  and  again  for 
about  three  months  towards  the  end  of  that  year.  The  question 
therefore  is  not  only  whether  the  alleged  marriage  has  been 
established  in  either  of  the  two  ways  under  consideration,  but 
likewise  whether  the  place  where  it  took  ])lace  was  within  Scot- 
land, and  whether  the  time  was  within  either  of  these  two  periods. 
This  is  what  must  be  proved  by  the  Pursuer.  But  it  is  not 
necessary  that  the  dates  of  the  documents,  admissions,  or  facts 
and  circumstances  of  which  her  proof  consists,  should  also  be 
within  these  periods,  for  such  evidence  may  retrospectively  prove 
prior  events. 

But  it  appears  to  be  also  necessary  in  the  present  case  to  go 
into  a  preliminary  inquiry  as  to  the  general  import  of  a  volumi- 
nous correspondence  which  took  place  between  the  parties  prior 
to  their  first  meeting  in  Scotland  in  the  spring  of  1857»  for 
although  that  correspondence  affords  no  direct  evidence  as  to 
what  is  alleged  to  have  taken  place  at  a  posterior  date,  it  serves 
to  indicate  the  purpose  for  which  that  meeting  in  Scotland  took 
place.  The  task  of  interpreting  aright  that  correspondence  is 
one  of  the  most  difficult  and  laborious  I  have  ever  encountered. 

The  correspondence  commenced  in  1853,  but  the  parties  had 
become  acouainted  nearly  a  year  before,  by  being  feUow-travellers 
in  a  steamooat  from  Boulogne  to  London  on  a  summer  evening. 
An  incident,  unimportant  in  itself,  led  the  parties  on  that  occasion 
into  conversation,  which  they  kept  up  during  the  voyage,  without 
having  been  introduced  to  each  other. 

The  Defender  inserted  in  the  record  an  allegation  that,  on  **  the 
"  arrival  of  the  steamer  at  London,  the  Pursuer  invited  the 
*'  Defender  to  accompany  her  to  her  lodgings,  which  he  did 
"  accordingly,  and  he  remained  with  her  there  for  several  hours." 
That  allegation  was  calculated  to  create  an  unfavourable  impres- 
sion against  the  Pursuer.  I  carefully  turned  to  the  Defender's 
proof  for  his  evidence  of  so  serious  an  accusation ;  but  I  ha^^ 
searched  in  vain.     He  has  not  even  attempted  to  prove  it.    Nor 
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nas  he  ever  stated  where  the  alleged  lod^ng  was  situated.  I 
therefore  feel  myself  bound  to  deal  with  that  allegation  as  an 
uavorthy  attempt  to  create  a  groundless  prejudice  against  the 
Pursuer. 

IIm  parties  on  their  meeting  in  Scotland  in  Februaiy  185/, 
on  the  one  hand,  were  not  actiudly  married,  nor  had  there  been 
even  a  concluded  agreement  or  promise  to  many;  but,  on  the 
other  hand,  there  lu3  been  pending  for  years  a  treaty  of  marriage 
between  them,  and  the  verr  purpose  of  their  meeting  was  to  con- 
sider a  proposal  to  complete  the  nuurriage  in  some  irregular 
manner.  I  have  already  stated  that,  in  my  opinion,  the  con- 
struction of  the  letters  in  which  that  proposal  was  suggested,  as 
« ell  as  the  antecedent  correspondence,  show  that  such  was  the 
tnie  nature  of  that  proposal ;  and  the  soundness  of  that  conclusion 
u  perhaps  best  tested  by  the  conduct  of  the  parties  when  they  did 
meet  in  furtherance  of  it.  Both  of  the  parties  themselves  have  felt 
this  to  be  the  case,  and  they  accordingly  embodied  in  the  closed 
record  very  opposite  statements  as  to  what  then  took  place.  On 
the  one  himd,  the  Pursuer  there  averred,  that  on  her  consenting 
to  be  married  privately,  in  order  to  nrevent  the  Defender's  uncle 
from  hearing  of  the  marriage,  he,  the  Defender,  not  onlv  promisea 
to  marry  h^,  but  followed  up  this  promise  by  actual  marriage, 
inasmuch  as  they  privately  interchanged  de  prasenti  matrimonial 
consent,  and  read  for  that  purpose  tnrough  the  marriage  service 
of  the  Church  of  England  together.  On  the  other  hand,  the 
Defender  not  only  denies  these  statements,  but  positively  alleges 
in  the  record  that  illicit  intercourse  commenced  between  the 
parties  in  February  when  they  met,  and  was  repeated  as  oppor- 
tunity offered  durmg  the  period  of  about  six  weeks  while  they 
then  remained  in  Scotland.  As  that  allegation  of  the  Defender, 
if  it  was  true,  admitted  of  being  easily  proved,  and  would  have 
had  a  most  important  bearing  on  the  question,  I  turned  to  the 
proof  with  some  eagerness,  in  order  to  make  myself  acquainted 
with  his  evidence  in  support  of  this  allegation.  But,  strange  to 
say,  I  found  none.  He  has  not  even  made  an  attempt  to  prove  his 
accusation. 

As  was  settled  in  the  case  of  Ross  v.  Macleod,  and  in  sundry 
prior  cases  referred  to  in  the  report  of  that  case,  the  promise  which, 
with  subsequent  cohabitation,  establishes  marriage  against  a  man 
must  be  proved  by  his  writing  or  by  his  oath  emitted  on  the 
reference  of  the  other  party.  Such  acknowledgments  or  proceed- 
ings not  only  are  proveabie  pro  ut  de  jure,  but  are  also  sufficient 
although  made  ex  post  facto.  This  was  found,  in  conformity  with 
man  J  other  precedents,  in  the  late  case  of  LesUe  v.  LesUe. 

Has  then  the  Pursuer  established  either  of  the  two  grounds  of 
action  on  which  she  is  now  insisting?  I  will  begin  by  considering 
whether  she  has  shown  sufficient  acknowledgments  or  declara- 
tions of  matrimonial  consent  de  prasenti;  and  I  will  afterwards 
inquire  whether  or  not  she  has  proved  the  alleged  promise  subse- 
quenie  copula. 

On  the  25th  July  the  Defender,  who  was  then  in  Dublin,  but 
must  have  been  just  setting  off  to  meet  the  Pursuer  at  Waterford, 
purchased  a  wedding  ring  from  a  jeweller,  and  he  gave  that  ring 
to  her,  a  significant  symbol  of  acknowledgment  of  tier  as  his  wife. 
The  Defender  has  proved  that  the  parties  went  to  a  hotel  at 
MiJahide,  and  lived  there  from  the  30th  July  to  the  3rd  August; 
that  then  they  went  to  Newry,  and  lived  in  the  hotel  there  from 


YnvmoH 

9, 
LONOWOBTB 

fj>r  Yblvxiton). 
Lard  CmrrieiUFs 


TIm  partief  Wire 
In  treaty  when 
they  arrirad  in 
Scotland  In  Fe-! 
taruarjl8&7. 


NoproorofilUcit 
Intcrcourw  In 
Fataruary  1857. 


The  promke  mu«t 
be  prored  bv  the 
partr't  writing  or 
bytheDarty'ft 
oath  or  reference. 

Acknowledgment 
ex  pott  facto. 


WUlc 
flnt,  it  there  evi. 
dence  of  a  niarriai;e 
by  conicnt  de 
fratentif  and, 
secondly,  if  there 
evidence  of  a  pro- 
vAmk  cum  copula? 

The  Ma}or  giTei 
her  a  wedding 
ling. 


CohaUUUon 
before  sacerdotal 
celebration  of 
marriage  proved. 
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9. 
iMMWOfeTBl 

{or  Ytwmnom). 

Lord  Cmriekilf9 
opiwkm* 


The  M^or'i 
acknowledgments 
at  Malahide, 
Newrjr,  and  Rofl«' 
trcvor. 


The  Irish  manlags 
an  acknowledg- 
ment of  a  prior 
marriage. 


the  drd  to  the  5th  August ;  that  Arom  thence  they  went  to  Ro»- 
trevor,  and  lived  there  from  the  dth  until  after  the  15th  Auguft; 
and  that  at  each  of  these  places  the^  lived  and  slept  toffether.  I 
do  not  go  over  the  evidence  hj  which  this  is  proved,  for  to  mj 
mind  it  is  clear  beyond  dispute.  If  this  were  a  question  as  to  the 
chsKuster  of  the  Pursuer,  this  evidence  would  be  veir  unfsvoanble 
to  her;  because  she  denied  on  the  record  that  such  cohabitatioii 
had  taken  place,  and  because  such  cohabitation,  before  there  bad 
been  any  sacerdotal  solemnization  of  marriage,  should  stifi  have 
been  as  much  repugnant  to  her  conscience  as  it  had  been  in  Scot- 
land, and  nothing  had  taken  place  in  the  meantime  to  ciange 
her  position,  except  that  she  had  got  a  marriage  ring  from  the 
Defender,  and  she  was  left  alone  with  him  without  bcmg  accom- 
panied by  Miss  Macfarlane,  or  any  other  fsmale  friend.  But  the 
question  we  are  considering  is  not  one  of  character  or  proprietj, 
but  whether  or  not  there  is  proof  of  marriage  by  tfaa  admo«ledg- 
ments  of  the  parties.  And  this  being  the  case,  the  proof  it  in 
favour  of  the  Pursuer,  becanse  the  cohabitation  at  Malahide, 
Newry,  and  Rostrevor  are  parts  of  a  series  of  such  acknowledg- 
ments ;  for  it  is  impossible  to  read  the  evidence  without  beioji^ 
satisfied  that  at  each  of  these  three  places  the  Pnifuer  vts 
acknowledged  by  the  Defender  to  be  his  wife. 

And  this  brings  us  to  consider  the  effbet  of  the  proceedinir  it 
Rostrevor  on  the  15th  August.  Although  we  an  not  to  deil 
with  that  proceeding  as  having  the  legal  effect  of  oonatitoting  ipam 
matrimoniuM,  yet  it  may  have  the  different  effect  of  bein^  n 
acknowledgment  of  a  prior  marriage.  On  that  occasion  the 
Defender,  kneeling  with  the  Pursuer  at  an  altar,  and  clasping  the 
Pursuer's  hand,  solemnly  declared  in  presence  of  a  Roman  Catholir 
priest  that  he  took  her  "  to  be  my  lawful  wife ;  to  have  and  to 
"  hold  from  this  day  forward,  for  better  for  worse,  for  richer  or 
''  poorer,  in  sickness  and  in  health,  till  death  us  do  part,  if  Hc4j 
'•  Church  will  it  permit ;  and  thereto  I  plippht  thee  my  troth  f 
and  he  accepted  of  a  corresponding  declaration  trcftn  the  Pnnner. 
Viewing  these  declarations  even  apart  altogether  from  their  reh- 
gious  character,  they  contain  unequivocal  acknowledgments  thst 
the  parties  were  husband  and  wife.  I  cannot  r^ect  this  prooeedin? 
as  being  an  acknowledgment  of  a  prior  marriage.  It  is  true  the 
priest  swears  that  before  the  dedarations  were  made  the  De- 
fender said  to  him,  "There  is  no  necessity  for  this,  it  has  all  bcco 
"  previously  settled  or  airanged;  but  I  will  do  it  to  satisfy  tiie 
**  lady's  conscience.*'  And  it  is  likewise  true  that  the  Pamff 
had  previously  told  both  the  priest  and  the  bisliop  of  the  diooex 
that  the  olject  of  the  proceemng  was  to  renew,  aoeordinff  to  the 
form  of  the  Romish  Church,  a  marriage  wfaidi  had  already  taken 
place  in  Scotland ;  and  that,  accormngly,  it  was  at  the  tine 
distinctly  the  understanding  of  the  priest,  from  what  both  parlies 
had  told  him,  that  such  was  truly  the  obieot  of  the  prooeedzx^ 
But,  then,  this  just  makes  the  prooeedinff  the  more  dcai!T 
effectual  as  an  admission  by  the  parties  or  their  having  bees 
previouslv  married.  In  none  of  the  cases  in  which  marriage  his 
been  hela  to  be  established  by  eg  pott  facto  aeknoiriedgments  has 
the  acknowledgment  been  so  clear  and  so  solemn  as  the  oos  ia 
question.  The  Defender  said  there  was  no  neeessitf  for  the 
parties  now  accepting  of  each  other  as  husband  and  wifis.  And 
why  ?  He  says  it  was  because  it  had  all  been  previously  settled 
or  arranged,  which  could  only  mean  that  what  he  was  about  to  do 
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ittd  hem  pMvioiialy  donfl.  And  why,  if  it  had  ahead j  been  done» 
was  it  to  be  done  a  eecond  time  }  Hk  own  statement  was  that  it 
WIS  to  sktisff  the  lady's  ooDsdenoe,  the  Terj  expression,  it  will  be 
mxrfleetedy  trhkh  she  herself  had  used  in  the  met  letter  in  which 
ihe  Bugfeeted  an  irregular  marriage.  And  what  was  the  thing 
in  lefereooe  to  wbieh  this  proeeeding  was  to  satisfy  the  Pursuer's 
eooMitnce?  Was  her  oonscienoe  to  be  reconciled  to  her  entering 
upon  an  abandoned  and  ricious  course  of  life  b^r  a  flsgrant  dese- 
erition  of  one  of  the  holy  ordinances  of  her  religion  7  I  cannot 
betieve  this. 

I  will  enumerate  the  more  important  particulars  which  took 
place  subsequent  to  their  leaving  Ireland  for  Scotland  in  August 
1857  :*-l.  The  uarties  returned  to  Edinburgh,  the  Pursuer  having 
tirived  first,  ana  finding  she  could  not  obtain  her  former  lodgings, 
she  went  to  the  lodging  of  Mrs.  Stalker,  Albany  Street.    She  was 
soon  afterwards  joined  by  the  Defender,  and  the  parties  there  for 
some  montiis  cohabited  undisguisedly,  although  unostentatiously, 
as  married  persons  in  every  re8|>ect.    They  would  not  have  been 
received  at  that  respectable  lodging  had  their  cohabitation  been 
suspected  to  be  on  any  other  footing.    The  Defender's  home  was 
there ;  he  left  it  in  the  morning  to  attend  to  his  military  duties, 
and  returned  to  dixmef,  and  remained  all  night.    He  conducted 
hxmsetf  to  the  Piusucr  as  a  kind  and  affectionate  husband.    She 
was  called  his  *'  wife  "  and  "  Mrs.  Yelverton  "  in  his  presence  with 
his  entire  aoqniesoence.    Miss  Macfarlane,  the  respectable  young 
lady  who  hsd  accompanied  the  Pursuer  on  the  former  visit,  was 
their  guest  during  this  second  visit,  and  now  resided  with  them 
on  the  footing  of  their  being  husband  and  wife.    2.  When  so 
residing  togeuier  they  visited  Craigmilkr  Castle,  and  the  De- 
fender told  the  keeper  that  the  Pursuer  was  his  wife.    3.  He  told 
the  same  thing  to  the  attendant  at  Seafield  Baths,  near  Leith, 
when  he  was  waiting  for  her  there.    4.  When  they  went  on  an 
equestrian  excursion  to  the  Highlands  they  lodged  as  husband 
and  wife  at  the  hotels,  and  particularly  at  those  in  Linlithgow, 
Falkirk,  and  Dunblane.    6.  On  that  excursion  they  visited  Doune 
Castle,  and  the  Defender  wrote  their  names,  "Mr.  and  Mrs. 
"  Yelverton,"  in  the  visitors'  book.  6.  The  Pursuer  was  intimately 
acqpAinted  with  Mr.  and  Mrs.  Thelwall,  of  Htdl.    They  were 
visiting  her  at  Mrs.  Stalker's  lodgings  when  the  Defender  joined 
her  there,  and  was  then  introduced  to  him  by  the  Pursuer.   After 
the  pstrties  returned  from  thev  Highland  excursion,  the  Pursuer 
went  to  Hull  by  sea  to  visit  these  mends,  and  the  Defender  went 
to  the  steam-paeket  and  secured  a  berth  for  the  Pursuer  omressly 
as  hia  "wife."    7*  On  the  invitation  of  Mr.  and  Mrs.  Thelwall 
the  Defender  Joined  the  Pursuer  as  a  visitor  in  their  house,  and 
he  was  received  by  them  as  the  Pursuer's  husband ;  and  when 
his  leave  of  absence  exinred,  he  left  the  Pursuer  there,  and  he 
afterwards  returned  and  made  a  second  visit  on  the  same  footing. 
On  the  occasion  of  these  visits  some  arrangements  were  made  to 
conceal  from  the  servants  that  the  Pursuer  and  the  Defender 
ware  mstricd^^the  reason  being  that  he  had  intimated  his  desire 
that  the  marriage  should  be  concealed  frt>m  his  own  friends  ;  and 
the  housekeeper  of  the  Thelwalls  having  oome  horn  near  their 
residence,  they  were  afraid  she  might  inform  them  of  the  mar- 
riage.    But  notwithstanding  this,  matters  were  arranged  l^  Mr. 
and  Mrs.  Thelwall  so  that  tiiey  cohabited  as  husband  and  wife. 
Aod  on  one  occasion  during  that  visit  she,  in  the  course  of  con- 
versation, in  the  Defender's  presence,  stated  that  she  had  been 
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twice  mamed  as  well  as  twice  cluistened;  and  he  indicated  no 
dissent  from  that  remark.  8.  As  the  parties  intended  to  go  to 
France,  the  Defender  applied  for  and  obtained  a  passport  for  the 
Pursuer,  for  although  she  had  one  already,  it  was  in  her  maiden 
name,  and  the  new  one  was  to  be  in  her  manied  name.  And 
accordingly  the  Defender  appUed  for  and  obtained  the  new  pass- 
port in  the  name  of  Mrs.  Theresa  Ydverton ;  and  in  his  letter 
sending  it  to  her  he  said, ''  I  send  you  your  passport  vise.  Yoa 
'*  must  sign  it,  and  take  care  with  the  nght  name."  9.  At  Dun- 
kirk the  Defender  introduced  the  Pursuer  to  a  Mr.  Goodliffe,  a 
Ijondon  merchant,  as  his  wife,  but  told  him  that  they  had  been 
married  secretly  or  privately,  as  he  was  obliged  to  keep  the  mar- 
riage secret  from  his  friends.  10.  The  parties  having  afterwards 
gone  to  Bordeaux,  and  the  Defender  having  left  her  there,  and 
returned  to  Leith,  his  letters  thereafter  were  addressed  bv  him  to 
her  as  Madame  Yelverton.  The  last  of  these  has  the  Edinburgh 
postmarrk  of  29th  April  1858.  Thus  we  find  from  the  proof  that 
for  a  period  of  a  year  after  the  termination  of  the  first  visit  to 
Edinburgh  in  the  spring  of  185/,  the  Defender,  notwithstanding 
the  precautions  which  were  taken  to  prevent  the  marriage  from 
becoming  known  to  his  own  family,  unequivocally,  and  on  one 
occasion  veiy  solemnly,  acknowledged  that  the  Pursuer  and  he 
were  married  to  each  other ;  and  their  conduct  in  eveiy  way 
corresponded  to  their  professions. 

I  shall  refer  to  only  one  other  article  of  evidence,  which  appears 
to  me  to  be  important.  About  the  end  of  the  year  1857  the  Pur- 
suer, while  she  was  at  Hull,  appears  to  have  announced  to  the 
Defender  a  suspicion  that  she  was  pregnant,  and  that  if  such  were 
the  case  their  marriage  could  no  longer  be  concealed.  This  led 
to  some  unpleasant  correspondence  between  tiiem,  the  frdr  import 
of  which  appears  to  be  that  she  was  desirous  that,  if  her  suspicion 
should  be  realized,  the  true  state  of  matters  should,  for  the  sake 
of  her  character,  be  made  public ;  but  that  the  prospect  of  sndi 
publication  of  the  nuurriage  created  great  alarm  to  tine  Defender, 
and  he  asserted  that  it  womd  be  a  breach  of  frith  on  her  part 

Putting  together  all  these  unequivocal  acknowledgm^ta  of 
marriage  in  Ireland,  Scotland,  England,  and  France,  I  am  of 
opinion  that  thev  are  sufficient  to  satisfy  the  rule  of  the  law  of 
Scotland,  and  tnat  the  marriage  is  established.  Hie  soundness 
of  this  doctrine  was  recognized  by  the  House  of  Lords  affirminfr 
the  judgment  of  this  Court  in  the  case  of  InpUs  v.  RoberUom  is 
1786  (Craigie,  Stewart,  and  Robertson,  iii.  53),  and  it  was  re- 
cognized and  acted  upon  in  a  series  of  other  cases  down  to  that 
of  Leslie  in  1860,  alreadv  refenred  to.  Nor  is  it  necessary  ^ 
the  precise  time  when  the  marriage  so  acknowledged  afaiall  be 
proved,  as  is  well  stated  in  that  case  of  Leslie, 

The  Defender  says  that  such  acknowledgmente  have  not  such 
effect  when  they  are  mere  disguises  for  illicit  intercourse.  That 
is  quite  true.     But  the  onus  of  proving  that  the^  were  such  dis- 

fuses  was  incumbent  upon  him.  And  where  is  his  evidence? 
can  find  none.  On  the  contrary,  it  appears  to  me  that  sudi  a 
marriage  as  is  established  by  the  ea?  post  facto  acknowledgments 
was  quite  in  conformity  with  the  arrangement  under  which  thf 
Pursuer  met  the  Defender  in  Edinburgh  in  February  1857»  in 
respect  that  for  four  years  before  there  had  been  going  between 
them  a  correspondence  which,  although  an  impmdeirt,  was  an 
honourable  courtship,  with  a  view  to  marriage,  so  far  as  the  De- 
fender's meaning  was  therein  disclosed ;  and  tha^  ahhoogh  the 
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mrriaj^e  had  been  delayed  for  a  considerable  time  from  difficul- 
ties, according  to  the  Uefender's  statement,  arising  from  compli- 
cations with  an  uncle,  yet  these  difficulties  were  obviated,  or 
rather  eraded,  by  the  parties  agreeing  that  the  marriage  should  be 
ft  secret  one ;  and  that  it  was  for  the  very  purpose  of  settling  such 
an  irregular  marriage  the  Pursuer  came  to  Scotland  in  1857. 

The  f^reatest  dif&ulty,  indeed,  I  have  felt  in  the  case  arises  from 
the  fact  that  the  cohabitation  did  not  commence  in  Scotland  at 
the  first  visit  in  the  spring  of  1857.  But  1  have  become  satisfied 
that  this  arose  from  tne  Pursuer,  in  consequence  of  her  religious 
notions  as  to  the  sacramental  character  of  marriage,  having,  for 
some  time,  religious  scruples  against  allowing  the  marriage  to  be 
consummated  without  a  sacerdotal  solemnity. 

The  only  other  thing  which  I  have  had  any  difficulty  in  recon- 
ciling^ with  the  conclusion  to  which  I  have  come  is,  that  in  the  cor- 
respondence between  the  parties  after  they  left  Edinburgh  in  April 
1^7,  there  are  expressions  not  easily  reconcileablc  with  a  conscious- 
ness of  the  parties  that  they  were  there  irrevocably  married.  But, 
in  the  first  place,  there  are  other  passages  which  indicate  the  re- 
yerse ;  and  the  true  explanation  appears  to  be  that  the  parties, 
Although  they  privatdy  interchangea  matrimonial  consent,  may 
not  have  been  aware  of  the  legal  effect  of  what  they  had  done. 
Hiis  is  often  the  case,  even  among  natives  of  Scotland,  who  are 
so  imprudent  as  to  engage  in  such  proceedings.  Still  more  may 
this  be  so  when,  as  in  the  present  case,  the  parties  were  strangers 
in  Scotland,  and  probably  not  informed  as  to  its  marriage  Jaw. 
But  even  if  they  were  in  such  ignorance,  and  were  led  in  conse- 
quence to  use  the  expressions  I  have  referred  to,  the  marriage 
would  not  be  the  less  oinding. 

It  only  remains  to  be  stated,  as  to  the  marriage  which  was  so 
acknowledged,  that  if  it  did  take  place,  it  was  in  Scotland  it 
took  place.  For,  on  the  one  hand,  the  correspondence  proves 
very  clearly  that,  when  the  Pursuer  first  came  to  Scotland  in 
Pebruaiy  1857,  there  had  been  no  marriage,  nor  anything  but  an 
unsettled  treaty  for  a  marriage ;  and,  on  the  other  hand,  after  the 
Pursuer  left  Scotland  in  April  1857,  and  while  she  was  in  Eng- 
land, the  parties  never  met  again  uptil  they  went  to  Ireland ;  and 
hence  it  was  not  in  England  the  acknowledged  marriage  took 
place.  And  thus  the  nuunage,  which  was  so  acknowledged,  as 
it  did  not  take  place  either  before  the  parties  met  in  Scotland  or 
after  they  left  it  in  the  sprin^r  of  1857,  necessarily  took  place 
while  they  were  then  both  residmg  in  Scotland.  On  these  grounds 
I  am  of  opinion  that  the  Pursuer  has  made  out  her  case  ;  and  if 
I  am  right  in  this  view  it  is  not  necessary  to  consider  the  other 
ground  of  action. 

But  if  I  am  wrong  in  that  view,  I  think  the  marriage  would  be 
established  on  the  other  ground  of  pronuae  subsequente  copula. 
There  is  no  question  as  to  there  having  been  cohabitation  in  Soot- 
land  in  September,  October,  and  November  1857.  And  there  is  no 
question  that  in  law  that  cohabitation  was  as  effectual  as  a  regular 
oslebration  would  have  been  to  establish  marriage  between  the  par- 
ties, if  it  be  also  proved  by  such  evidence  as  the  law  requires  that  at 
the  time  of  the  cohabitation  the  parties  were  under  a  promise  to 
marry  each  other.  The  question  then  is,  has  it  been  proved  by  such 
evidence  t  hat  such  a  promise  then  existed  ?  If  such  a  promise  could 
be  proved  rebus  ipsis  etfactis,  I  think  there  would  be  good  ground 
for  inferring  it  from  the  facts  as  to  the  state  of  the  treaty  between 
the  parties  when  they  met  in  Scotland  in  February  1857,  followed 
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by  their  conduct  in  this  comitiy  during  the  period  of  newly  tvo 
months  foUowiiiK,  and  in  Ireland  some  months  later.  But  it  is 
necessary,  in  order  to  satis^  a  technical  rule  in  the  Scotch  law  of 
evidence,  that  such  a  promise  be  proved  either  by  the  opponii|{ 
party's  admission,  or  a  reference  to  his  oath,  or  by  some  wntten 
acknowledgment  under  his  hand. 

In  the  letter  which  he  wrote  to  the  Pursuer  in  the  nustaken,  if 
not  the  affected,  belief  Ihat,  after  leaWng  Edinburgh  in  Apiil  1857, 
she  had  married  a  Mr.  Shears,  he  says,  "  that  aj  your  msniage 
"  you  have  earned  my  lasting  gratitude,  as  on  reflection  I  found 
"  that  I  had  placed  myself  m  a  false  position  in  regard  to  you, 
*'  and  one  of  all  others  the  most  painful  to  me,  vis.,  that  I  hsd 
^'  promised  to  you  to  do  more  than  I  could  have  peifonned  when 
"  the  time  came."  What  had  he  promised  to  her?  I  cannot 
doubt  that  it  was  marriage.  ,  That  was  the  only  thing  firom  which 
her  marriage  with  another  man  could  have  afforded  to  lum  the 
relief  he  iSected  to  feel.  This  is  the  only  meaning  which  the 
terms  of  the  letter  wiU  fairly  bear.  And  when  we  construe  these 
terms  by  the  antecedent  proceedings  which,  as  already  sti^, 
would  themselves  import  such  a  promise,  there  is  in  my  opinion 
no  doubt  as  to  that  being  the  promise  referred  to  in  this  writing. 
In  a  subsequent  letter  of  25th  December  1857,  posterior  to  the 
proceeding  in  Ireland,  he  says, — "  I  have  never  mtentionaUy  de- 
"  oeived  vou,  and  have  done  more  than  I  promised  at  great  nek." 
I  think  that  the  promise  here  referred  to  was  also  a  proiniM  of 
marriage,  the  Irish  celebration  being  what  he  says  was  beyond 
what  was  promised.  But  whether  or  not  this  was  so,  ^e  former 
letter  is  sufficient  to  satisiy  the  technical  rule  of  evidence  on  the 
subject,  construed  as  it  may  and  should  be  bv  the  sunounding 
circumstances.  That  promise  could  only  have  been  in  SootUnd ; 
for,  as  already  stated,  when  the  parties  met  there  in  Febnuiy 
1857,  there  certainly  was  neither  actual  marriage  nor  agreHiieot 
nor  promise  of  marriage  existing  between  them.  And  twtveen 
the  middle  of  April,  when  they  lett  Scotland,  until  the  date  of  th« 
former  of  the  two  letters,  no  other  promise  is  in  the  coirespond- 
ence.  This  beiuff  the  case,  it  is  not  necessary  to  consider  a  qoo- 
tion  which  would  not  have  been  free  from  difficult — ^whether,  is 
such  a  case,  the  promise  as  well  as  the  cohabitation  must  be  in 
ScotUmd? 

Holding  such  a  promise  to  have  been  made  when  the  parties 
were  in  Scotland  on  their  first  visit,  it  certainly  was  not  recalled  or 
annulled  by  anything  which  had  taken  place  before  cohabitstiofl 
took  place  in  ^tland  on  the  second  visit.  Such  a  recall  was  nU 
implied  either  in  the  cohabitation,  or  in  the  marriage  oereinony. 
which  took  place  in  Ireland.  On  the  contrary,  these  prooeedingi* 
if  they  have  any  effect  at  all,  in  this  view  of  the  case  would  oil;f 
have  the  effect  of  being  confirmatory  of  that  promise,  and  of  r»- 
dering  it  still  more  binding  than  it  was  at  first.  On  this  grousd 
also,  therefore,  I  think  the  Pursuer's  action  of  declarator  is  well 
founded. 

Lord  Deas*  Opinion  (a). 

There  are  now  before  us,  for  consideration  and  decisioii,  two 
actions,  which  have  hem  conjoined.  The  first  is  an  action  of 
putting  to  silence.  The  second  is  an  action  of  decJantor  of 
marriage. 

(o)  Abridged. but giTeumftiUiutlia''Iliird8eriei»*voLi. 
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It  appem  to  me  that  the  result  of  the  action  of  putting  to 
nlenoe  mugt  depend  upon  the  result  of  the  action  of  declarator, 
and  I  shall  therefore  say  no  more  of  it  here,  but  proceed  at  once 
to  consider  the  action  of  declarator. 

It  is  not  neceManr  thai  the  parties  should  be  what  the  law 
regsrds  as  domiciled  in  Scotland.  It  is  enough  that  they  are 
resident  in  Scotland  for  the  time  being,  and  that  the  requisites 
of  the  contract,  as  a  purely  civil  and  consensual  contract,  have 
tsken  place  in  Scotland.  What  these  requisites  are,  in  the  case  of 
nuunisge  said  to  be  constituted  by  promise  subtequente  copula, 
msy  be  a  question  of  circumstances,  admitting  of  difference  of 
opinion.  What  they  are  in  the  case  of  marriage  said  to  be  con* 
stituted  by  consent  de  prtdsenti,  admits  of  no  dubiety.  It  is 
enough  that  the  consent  has  been  mutual,  serious,  and  deliberate. 

The  question  whether  there  was  fiere  a  marriage  by  promise 
fidwquemte  copula  seems  to  me  to  present  itself  naturally,  or  at 
least  conveniently,  for  consideration  before  the  question  whether 
there  was  a  marriage  by  express  mutual  consent.  After  accepting 
each  other  as  husband  and  wife,  parties  would  scarcely  think  of 
promising  marriage  defiUuro. 

The  history  of  the  parties  up  to  the  time  when  their  written 
correspondence  commenced  is  neoessaiy  to  be  attended  to  in  so 
far— but  in  so  far  only — ^as  it  affects  the  probability  whether  there 
was  afterwards  a  promise  of  marriage,  and  whether  there  was  an 
actual  marriage. 

The  Defender  is  a  younger  son  of  an  Irish  peer — Lord  Avon- 
more.  Ab  yet  he  is  without  fortune  of  his  own,  and  throughout 
his  intimacy  with  the  Pursuer  his  means  of  livelihood  consisted 
mainly,  if  not  entirely,  of  his  pay  as  an  officer  in  the  army. 
The  Pursuer  is  the  daughter  of  respectable  parents,  neither  of 
them  now  alive,  who  resided  in  Manchester.  She  is  a  Roman 
Catholic,  and  was  educated  in  a  French  convent.  Circumstances, 
unnecessary  to  be  here  detailed,  led  to  her  afterwards  travelling 
and  living  a  good  deal  in  foreign  countries.  The  Defender's 
fiKuily  are  Protestants.  He  is  now,  according  to  his  sister's  state- 
ment, about  thirty -six  years  of  age,  and  the  Pursuer  is  said  to  be 
some  years,  or  at  least  somewhat  younger. 

llie  correspondence  during  what  may  be  called  this  prefatory 
period — hoTSi  its  commencement  till  the  parties  met  at  Galata — 
appears  to  me  to  warrant  the  following  observations :  I.  That  the 
acquaintance  formed  on  board  the  Boulogne  steamer  had  created 
a  prepossession  in  the  Pursuer's  mind  in  favour  of  the  Defender, 
which  made  her  desirous  to  embrace  the  first  opportunity  of  re- 
newing that  acquaintance.  2.  That  she  was  at  no  pains  to  con- 
ceal fivm  the  Defender  the  prepossession  she  had  formed.  3.  That 
her  letters  during  this  period  were  not  construed  by  the  Defender 
as  encouraging  him  to  anything  but  an  honourable  courtship. 
4.  That  the  Defender's  short  acquaintance  with  the  Pursuer  had 
left  on  his  mind  also  an  agreeable  impression,  which  he  was  quite 
disposed  to  renew  when  opportunity  offered. 

Now,  pausing  at  this  point  of  the  correspondence,  it  appears  to 
me  a  fair  remark  for  the  Defender  to  make  upon  it — that  the 
Pursuer  had  made  the  first  advances,  and  that  tne  Defender  had 
eantioiisly  refrained  firom  committing  himself  to  anything  definite 
in  the  then  imperfect  state  of  their  acquaintance. 

The  Pursuer's  letter  from  Bebek,  under  date  July  2,  185G, 
seems  to  have  been  written  after  she  had  reason  ta  believe  that 
the  Defender  had  left  by  the  Danube  in  place  of  by  the  Bosphorus, 
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at  which  she  expresses  ^reat  disappointment.  It  contains  the 
following  passages,  which  the  Defenaer's  Counsel  construed  as  a 
direct  invitation  to  an  unlawful  intimacy : — "  I  have  always  had  a 
"  feeling  that  your  fate,  and  mine  in  connexion  with  you,  must 
''  be  out  of  the  beaten  track;  it  has  been  so  so  fat;  and  as  we 
"  cannot  get  it  straight,  would  it  not  be  wisdom  to  eigoy  it 
"  crooked?  "  She  then  compares  happiness  to  a  ciide,  roughlj 
broken  in  two,  and  says : — *'  I  think  you  have  got  tiie  other 
"  half  of  mv  circle,  but  Moloch,  that  heathen  god,  won't  let  ua 
"  fit  it  in  all  the  way  round,  therefore  we  can't  get  the  thing  in  a 
"  state  of  perfection ;  but  with  you,  I  think,  we  might  bear  with 
"  a  few  nicks  and  cracks.  I  almost  regret  I  did  not  take  you  at 
"  one  of  your  words  at  Balaclava."  She  next  says,  '*  to  turn  to 
"  common  sense,"  that  she  is  irresistibly  impelled  to  do  what  he 
wishes,  if  he  would  not  recklessly  contradict  himself  in  altenate 
letters,  as  if  he  laboured  under  some  aberration  of  mind,  adding,— 
^'  Tell  me  at  once  de  vero  et  facto  what  you  would  have  roe  to  do; 
"  that  I  shall  do  it  I  am  morally  certam ;  that  it  will  be  right  if 
"  equally  so ;  but,  if  you  wish  the  curtain  here  to  fall  between 
".  us  for  ever,  you  have  but  to  say  so ;  all  my  arrangements  are 
'*  made  for  entering  "  (that  is  entering  the  convent) "  the  moment 
"  I  receive  such  intimation,  and  I  pledge  vou  my  sacred  word 
"  that  it  shaU  be  decisive,  and  no  murmur  shall  escape  me." 

The  Pursuer's  explanation  of  all  this  and  of  several  of  her 
letters  which  follow  is,  that  the  Defender  had  at  Balaclava  pro- 
posed to  her  a  secret  marriage.  It  is  impossible  to  doubt  that,  to 
a  highly  educated  and  accomplished  lady,  who  aspired  to  be  the 
wife  of  a  nobleman's  son,  it  was  no  light  matter  to  agree  to  a  seott 
marriage,  which  was  not  to  be  disclosed  for  an  indefinite  period 
of  years. 

The  Pursuer  seemB  to  have  arrived  in  Scotland  not,  as  the 
Defender  avers  in  the  record,  "  uninvited,  unsolicited,  and  unei- 
"  pected.'*  The  Defender  called  for  and  saw  her  at  the  Ship  Hotel 
Leith,  on  her  way  from  the  steamer  to  Edinburgh.  She  took 
lodgings,  along  with  her  friend  Miss  Macfarlane,  in  tiie  houK  of 
Mrs  Gemble,  in  St.  Vincent  Street,  Edinburgh,  'and  there  she 
remained  for  about  three  months  or  more,  during  which  time,  it 
is  proved,  the  Defender,  who  was  then  with  his  regiment  in  Leith 
Fort  or  Edinburgh  Castle,  visited  her  almost  daily,  except  on 
Saturdays  and  Sundays ;  they  rode  out  frequently  together;  a 
constant  interchange  of  notes  went  on  between  them,  he  address- 
ing her  "  Carissima  "  and  signing  himself  "  Carlo ;"  and  it  wai 
not  doubted  in  the  house  in  which  she  lived  that  he  was  hir 
engaged  suitor. 

The  Defender  contends — and  the  contention  is  very  formidable, 
if  justified  by  the  fact — that,  from  the  parting  on  the  Bosphofna 
to  the  meeting  in  Edinburgh,  the  Pursuer  was  pressing  apoB 
him,  against  his  wish,  to  take  her  as  his  mistress ;  and  he  draws 
the  natural  inference  that,  after  he  had  evaded  or  dedined  this 
invitation,  it  is  highly  improbable  that  he  either  promised  or 
agreed  to  take  her  as  his  wife. 

We  are  all,  I  understand,  agreed  that,  during  their  ^att 
months'  residence  in  Edinburgh,  she  remained  pure,  as  she  had 
been  upon  her  arrival.  She  was  of  respectable  birth,  of  hatf 
nating  manners,  and  possessed  abilities  and  acoomplishmeoti 
which  might  have  graced  any  rank  of  society.  If  her  fortunehad 
been  large  enough  for  his  purposes,  in  place  of  being  a  mat 
competence  for  her  own,  1  cannot  doubt  that  he  would  hars 
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married  her  readily  and  publicly ;  and  in  no  point  of  view,  there- 
fore, can  I  think  it  less  probable  that  he  should  promise  and  agree 
to  accept  of  her  as  his  wife,  than  that  she  should  yield  her  virtue 
with  the  prospect  of  a  life  of  deprradation  and  shame. 

But  the  question  remains — Did  he  either  so  promise  or  a^ee? 
And,  first,  as  to  the  promise.  I  hold  the  law  to  be  clear  that  in 
the  absence  of  a  reference  to  oath,  the  promise  which  is  to  be 
founded  on,  subsequente  copula,  as  makmg  marriage,  must  be 
proved  by  the  writ  of  party.  The  promise  need  not  be  in  writing, 
irat  the  proof  of  it  must  be  in  writing ;  and  although  the  meaning 
of  the  writing  or  writings  may  be  got  at  bv  construction,  aided  by 
facts  and  circumstances,  as  in  the  case  of  Honyman,  the  meaning 
so  arrived  at  must  not  be  doubtful. 

Now,  in  the  present  case,  I  think  there  are  just  two  of  the 
Defender's  letters  produced  which  can  be  said  directly  to  prove  a 
promise.  The  first  is  the  letter  which  the  Pursuer  says  was 
written  f^m  Edinburgh  about  the  end  of  April,  and  which  the 
Defender  says  was  wntten  from  Ireland  in  May  or  June  1857. 
llie  occasion  of  writing  that  letter  was  this : — The  Pursuer  had 
inclosed  in  one  of  her  letters,  without  remark,  the  marriage  cards 
of  a  Mr.  and  Mrs.  Shears.  She  explains  this  in  her  next  letter, 
in  which  she  says,  "  Could  not  finish  mj  last  letter,  was  so  shaky. 
"  Anne  made  me  give  it  up,  so  slipped  in  the  cards  instead.  Are 
*'  men  deceivers  ever  ?  or  aid  he  suddenly  feel  himself  bound  to 
"  marry  the  girl  he  had  promised  five  years  ago."  The  Defender, 
on  receiving  the  cutis  without  the  explanation,  either  thought,  or 
(as  I  rather  suppose)  pretended  to  tnink,  that  the  Pursuer  had 
mairied  Mr.  Shears,  and  that  they  were  her  own  marriage  cards. 
I  shall  recur  to  the  question  of  reality  or  pretence  afterwards,  in 
connexion  with  another  part  of  the  case.  Meantime  it  is  enough 
to  notice  the  terms  of  the  letter  in  which  the  Defender  says,  "  By 
"  your  marriage  you  have  earned  my  lasting  gratitude,  as  on 
**  reflection  I  found  that  I  had  placed  myself  in  a  false  position 
"  with  regard  to  you,  and  one  of  all  others  the  most  painful  to 
'*  me,  viz.,  that  I  had  promised  to  you  to  do  more  than  I  could 
"  have  performed  when  the  time  came.  You  may  think  this 
"  declaration  a  new  example  of  the  truth  of  the  old  fable,  but  it 
"  is  not  so.  I  have  passed  that  weakness.''  Now,  I  think  this 
must  either  mean  simply  that  the  Defender  had  promised  to  many 
the  Pursuer,  or  that  he  nad  promised  to  avow  a  marriage  with  her 
alreadv  made,  at  some  future  time,  or  upon  the  occurrence  of 
some  niture  event. 

The  other  letter,  which  I  particularly  refer  to,  was  written  from 
Edinburgh  or  Leith  some  months  after  the  Irish  ceremony,  viz., 
on  Christmas  Day  1857*  It  refers  to  some  threats  of  publicitn^  on 
her  part,  and  then  bears, — "  Where  is  your  duty  of  keeping  faith 
"  with  roe  ?  I  have  never  intentionally  deceived  you,  and  have 
''  done  more  than  I  promised  at  great  risk."  Now,  I  think  it 
very  difficult  to  suggest  anything;  which  the  Defender  could  mean 
to  aay  he  had  done  at  great  risk  more  than  he  had  promised, 
except  the  religious  ceremony  in  Ireland,  which  may  not  have 
been  agreed  to  when  the  general  promise  to  marry  the  Pursuer  is 
said  to  have  been  made,  and  which  ceremony,  no  doubt,  involved 
a  considerable  risk  of  publicity.  I  think  the  natural  construction 
of  this  letter  is,  that  the  Defender  had  promised  to  the  Pursuer  a 
secret  marriage. 
All  the  fy^  and  circumstances,  which  I  shall  not  here  go  over. 
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includinf^  the  Irish  oeremony  it9elf,  are,  I  think,  confinnitoiy  of 
the  constraotion  of  these  letters,  as  importing  the  acknowledg- 
ment of  a  promise  of  marriage.  If  this  be  so,  I  do  not  think  the 
Defender  can  be  held  to  have  been  released  from  his  promiaebj 
the  Pursuer's  letter  from  Hull,  in  which  she  says,  **  Oh,  no,  no, 
*'  don't  Wkj  that — don't  say  it  is  a  comfort  for  tou  to  be  rid  of 
''  me.  If  it  is,  you  know  tou  are,  tou  always  nave  been  fne." 
This  letter  did  not  import  that  there  had  been  neither  engagement 
nor  promise  between  them.  The  Defiender  did  not  dose  with  it 
as  a  release  horn  his  promise.  On  the  oontranr,  witiiout  notioM 
it,  he  went  on  to  arrange  the  meeting  in  Ireland  and  the  Irish 
oeremony. 

I  think  it  clear  that  the  promise  referred  to  in  the  first  oi  the 
above  two  letters,  at  all  events,  and  I  think  alao  in  the  second, 
must  have  been  made  in  Scotland.  I  shall  not  therefore  speculate 
as  to  what  might  have  been  the  effect  of  a  promise  made  ciae- 
where — as  to  which  I  reserve  my  opinion.  It  is  of  no  consequence 
where  the  letters  acknowledging  the  promise  were  written,  because 
these  are  the  mere  evidence  of  the  promise ;  and  if  we  could  take 
the  fact  to  be  as  set  forth  in  the  Defender's  statement,  that  sexual 
intercourse  took  place  between  the  parties  in  Edinburgh  in  or 
about  February  1857, 1  should  have  no  hesitation  in  referring  the 
promise  to  the  intermediate  period  after  the  parties  arrived  in 
Scotland,  and  consequently  holding  that  a  marriage  had  been 
contracted  by  promise  suhsequenit  copula,  according  to  the  law  of 
Scotland,  but  the  difficulty  I  feel  on  this  branch  of  the  case  is, 
that  this  intercourse  in  Edinburgh  is  not  only  not  proved,  bat 
has  been  disproved  by  the  Pursuer,  who  altogether  denies  ift< 
The  first  intercourse  proved  took  place  in  Irelana ;  and,  although 
the  parties  returned  to  and  cohabited  in  Scotland,  the  novel 
question  arises,  whether  the  iiitercourse  upon  returning  to  Soot- 
land  can  be  so  connected  with  the  promise  as  to  make  a  manriage? 
It  certainly  cannot  be  affirmed  thM  wherever  there  is  a  pfomise  of 
marriage  in  Scotland,  followed  by  cqptila  in  another  oountiy,  there 
is  necessarily  a  marriage,  even  if  the  parties  return  to  and  cobsbn 
in  Scotland.  -  On  the  other  hand,  I  do  not  think  it  can  be  aiinned 
that,  wherever  the  copula  immediately  following  on  the  proniw' 
takes  place  out  of  Scotland,  this  so  disconnects  the  promise  with 
the  subsequent  cohabitation  in  Scotland,  that  there  is  neeessarilT 
no  marriage.  Take  the  case  of  parties  domiciled  in  SootUsd. 
The  man  gives  the  woman  an  express  written  promise  of  mairi^e 
in  Scotland ;  the  same  day  the  parties  cross  th«  Bofdor,  Ww 
the  first  night  in  England,  and  then  return  and  live  nod  oonsbit 
together  in  Scotiand.  I  think  it  would  be  difficult  to  aqr  that 
this  was  not  a  marriage.  The  circumstances  h«re  are  less  fisvosr 
able;  but  the  question  is,  do  tiisy  not  come  within  the  ssav 
principle? 

Now,  this  is  not  like  the  ease  of  a  promise  after  illicit  int<f- 
course  has  begun,  whatever  might  be  tnought  of  that  oaae :  the 
promise,  if  I  am  right  in  thinking  there  was  one,  undoubted^ 
preceded  the  intercourse.  AU  the  intercourse  wbidi  foQoww 
may  fairly  be  held  to  have  been  in  reliance  upon  the  promiM- 
It  was  a  continuous  intercourse,  begun  in  Ireland,  with  the  tnteft- 
tion,  which  was  carried  out,  of  continuing  it  in  ScotlaMd ;  and 
when  it  was  so  begun,  the  fwrties  were  temporarily  in  Ifdaad  fer 
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pneeded  the  ceremony  cannotj  of  course,  be  attributed  to  the 

ceremony,  and  the  utmost  that  can  be  said  against  the  effect  of 
the  fubseiittent  intercourse  is,  that  it  may  be  attributed  both  to 
the  promise  and  the  ceremony.  But  if  the  ceremony  which  would 
have  made  marriage  proves  a  nullitjr  because  the  law  does  not 
allow  Protestant  and  Roman  Catholic  so  to  marry,  this  will  not 
warrant  us  in  attributing  the  subsenuent  portion  of  intercourse 
then  current  wholly  to  Kliance  on  the  ceremony.  On  the  con- 
tniy,  if  it  proceeded  on  reliance  upon  both,  and  the  one  was  a 
following  out  of  the  other,  if  the  one  be  swept  away  as  a  nullity, 
it  follows,  I  think,  legitimately,  that  the  intercourseVenerally  must 
then  be  attributed  to  reliance  upon  the  one  Hmich  remains, 
namely,  the  promise;  and  subsequently,  although  upon  this  part 
of  the  case  1  have  great  hesitation  and  difficulty,  1  concur  with 
Lord  Curriehill  that  there  is  here  a  marriage  by  promise  subsC' 
fuente  eopmla, 

I  come  now  to  a  part  of  the  case  upon  which  the  law  is  clear, 
and  the  whole  question  relates  to  the  fact.  I  mean  the  question 
which,  I  think,  the  Lord  Ordinary  has  a  good  deal  overlooked, 
whether  there  was  a  marriage  by  mutual  de  prasenti  consent? 
The  interchange  of  consent  must  take  place  rn  Scotland.  It  must 
be  serious  and  deliberate.  It  is  not  necessary  that  it  should  be 
expressed  in  writing.  It  may  be  merely  verbal.  It  is  not  neces- 
sary that  it  should  be  given  in  the  presence  or  hearing  of  witnesses. 
The  absence  of  writing  and  the  absence  of  witnesses  msv  make 
the  proof  more  difficult,  but  do  not  affect  the  validity  of  the  con- 
tract, if  it  can  be  proved.  Marriage  with  us  is  a  mere  consensual 
civil  contract,  to  which  no  solemnities,  civil  or  religious,  are  requi- 
site. It  is  completed  by  consent  without  consummation,  although 
consummation  may  be  material  as  proving  the  serious  nature  of 
the  consent.  The  interchange  of  consent  may  be  proved  by  oath 
of  party,  or  by  subsequent  acknowledgments,  eitlier  written  or 
verbal,  of  tiie  fact.  Tne  whole  question  is,  do  they  afford  satis- 
factoiy  evidence  that  mutual  consent  had  been  seriously  and 
dehberately  interchanged  in  Scotland?  Neither  is  it  necessary 
that  the  particular  time  or  place  at  which  the  consent  was  inter- 
changed rtiall  be  proved.  It  is  enough  that  consent  shall  be 
proved  to  have  been  interchanged  in  Scotland  at  a  time  (although 
indefinite)  prior  to  the  time  to  which  the  question  at  issue  refers. 

Now,  for  proof  of  this  I  turn,  in  the  first  instance,  to  the 
evidence  of  the  Rev.  Mr.  Mooney.  It  appears  from  his  testimony, 
and  still  more  clearly  from  that  of  the  Roman  Catholic  bishop 
under  whom  he  officiated,  that,  by  the  rules  of  the  Roman  Catholic 
Church  in  Ireland,  a  distinction  is  made  between  the  case  of 
parties  who  have  been  previously  married  without  the  sanction  of 
that  Church,  and  the  case  of  parties  who  have  not  been  so  married. 
In  the  one  case  the  religious  ceremony  is  called  *'  a  renewal  of 
"  marriage  consent,"  and  in  the  other  case  simply  "  a  marriage.'* 
Bnt  the  bishop  explains  that  these  expressions  are  in  substance 
equivalent;  for  he  says,  "If  there  had  been  a  previous  valid 
"  marriag:e  between  the  parties,  then  it  would  have  been  a  renewal 
"  of  marriage  consent ;  but  if  there  had  not  been  a  previous  valid 
"  marriage,  it  would  have  been,  to  all  pun)08es,  a  valid  marriage 
"  in  itself." 

It  is  further  necessary  to  keep  in  view  that,  as  appears  from  the 
testimony  of  the  same  two  witnesses,  the  Pursuer  had  twice 
waited  on  Mr>  Mooney,  some  days  before  the  ceremony,  to  arrange 
for  its  being  per^Mrmed;  that  on  one  of  these  occasions  she  had 
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YuyzETOH       accompanied  him  to  the  bishop,  and  to  both  of  them  she  explained 

LoNowoRTH       ^^^^  B^®  alleged  to  have  previously  taken  place  in  Scotland ; 

(or  Yblvbktok).    whereupon  the  bishop  says,  "  I  asked  questions  about  the  lady's 

LordDeat'       "  domicile  of  the  lady  herself,  and  finding  she  had  no  fixed domi- 

opimom,         "  cile  or  quasi-donucile,  I  then  told  her  that  the  rdationship 

"  alluded  to  was  a  valid  marriage  in  the  sight  of  the  GatholK 

"  Church.    I  then  said  that  I  saw  no  use  or  advantage  in  any 

Hie  Bfaior's  *'  other  marriage  ceremony."    But,  being  pessed  by  the  lady,  he 

admiBdon  tb«t        gave  Mr.  Moouey  permission  to  perform  tne  ceremony,  and  told 

mwriiura  iSmidy     ^^  ^^^  ^^  dispensation  with  banns  was  neoessaiy,  "  as  there 

"  had  been  already  a  valid  marriage  between  the  parties.*' 
The  priest  With  these  observations,  let  us  turn  now  to  uie  deposition  of 

Moooey't  depod-     Mr.  Mooney.    He  says  the  Pursuer  and  Defender  came  to  him  in 
^^'  the  chapel  on  the  morning  of  the   17th  August  1857*    The 

Defender  "  came  forward  to  where  I  was,  and  the  lady  along  with 
"  him,  and  said,  '  Mr.  Mooney,  there  is  no  neoessi^  for  tms ;  it 
"  '  has  all  been  previously  settled  or  arranged,  but  I  will  do  it  to 
"  '  satisfy  the  lady's  conscience ;'  or  words  to  that  effect."  Mr. 
Mooney  then  ouestioned  the  Defender  about  his  religion,  to  which 
the  Defender  latterly  answered,  "I  am  a  Protestant-Catholic." 
The  witness  adds,  "  I  then  believed  them,  from  the  statements 
"  made  by  both,  to  appear  before  me  as  man  and  wife  from  a 
The  iriih  cck>  "  previous  marriage  in  ScotUmd."  Mr.  Mooney  fiirther  depones 
"^y-  that  the  parties  then  knelt  at  the  altar,  that  he  went  throogfa  tiis 

usual  marriage  ritual,  omitting  only  certain  points,  not  of  its  sab- 
stance,  which  are  usually  omitted  in  mixed  marriages  of  the  nature 
of  a  renewal  of  consent ;  that  he  exhorted  them,  both  before  and 
after  the  ritual;  and  during  the  last  exhortation  he  noticed  the 
Defender  turning  a  rinff  on  the  Pursuer's  finger.  He  says  both 
parties,  with  their  hancu  joined,  and  kneeling  throughout  at  the 
altar,  repeated  the  words  of  the  ritual  after  him,  deariy  and  dir 
tinctly,  and  in  particular  the  words  by  which  they  took  each  other 
as  lawfully  wedded  husband  and  wife,  "To  have  and  to  hold  from 
"  this  day  forward,  for  better  for  worse,  for  richer  for  poorer,  is 
'  "  sickness  and  in  health,  till  death  us  do  part,  if  Hdy  Chiuch 
"  will  it  permit,  and  thereto  I  plight  thee  my  troth."  "  Internn 
"  gated,  W  as  the  impression  on  your  mind  at  the  time  that  yon 
"  ^ere  receiving  a  renewal  of  consent  P  depones,  It  was.  I  arted 
"  throughout  in  the  belief  that  the  Pursuer  and  Defender  appeared 
"  before  me- as  man  and  wife."  A  further  answer  acquires  im- 
portance from  being  brought  out  by  the  Defender's  own  intei^ 
rogatory.  Being  asked,  on  the  cross-examination,  what  the 
Pursuer  had  said  to  him,  the  witness  depones,  "  She  told  me  she 
"  had  been  married  to  a  Protestant  gentleman  in  Scotland,  and 
"  that  she  was  uneasy  in  her  conscience  until  she  had  it  renewed 
"  before  a  clergyman  of  her  own  persuasion." 

TVhat  we  have  to  deal  with  here  is,  not  whether  Mr.  Mooney 

is  a  correct  man  of  business,  but — Ist,  Whether  he  performed  a 

marriage  service,  substantially  according  to  the  litaal,  on  the 

occasion  in  question ;  2nd,  Whether  boUi  heand  the  bishop  meant 

and  understood  this  service  to  be  a  renewal  of  consent,  applicable 

to  a  prior  marriage  in   Scotland;    3rd,  Whether  Mr.  MooMy 

believed  that  the  Defender  so  understood  it;  and,  4th,  Whether 

he  (Mr.  Mooney)  was  right  in  that  belief. 

^lotiraTin  the  end       J^^  Pursuer  was  accompanied  to  Scotland  by  Miss  Macfiuiane. 

uf  January  or  Miss  Macfarlane  and  the  Pursuer  lodged  together  during  their 

F?tei»?f  1857.        8^y  >°  Edinburgh  in  the  house  of  Mrs.  Gei^le.    Mrs.  OemUe 

Mrs.  ocmUe*fl        mentions  an  incident  which  occurred  (about  the  middle  of  Maicfa) 
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when  the  Pursuer  was  copying  a  painting  belonging  to  the 
witness,  and  the  Defender  was  leaning  over  the  Pursuer's  chair, 
admiring  her  progress,  when  he  said, "  When  I  marry  Miss  Long- 
"  worth,  I  wUI  marry  the  cleverest  lady  in  Edinburgh."  This 
incident  is  not  without  importance  as  affecting  the  construction 
of  the  Defender's  letters,  which  are  said  to  admit  a  promise  of 
nuuTJage,  and  likewise  as  affectinff  the  probability  of  an  actual 
marriage.  In  any  view,  the  inciaent  is  confirmatory  of  what 
both  Mrs.  Gemble  and  Miss  Macfarlane  say  of  tne  mutual 
behaviour  of  the  parties.  Mrs.  Gemble  says  the  Pursuer  and 
Defender  conducted  themselves  towards  each  other  "  in  every 
"  way  respectfully,  such  as  a  lady  and  gentleman  would  do  who 
"  were  engaged  to  each  other ;"  and  being  interrogated  whether 
she  ever  saw  **  in  the  Pursuer  any  lightness  of  behaviour  or  any- 
"  thing  inconsistent  with  the  demeanour  and  manners  of  a  lady  ? 
"  depones,  Quite  the  reverse.  She  was  an  example  to  others,  I 
"  should  say."  In  like  manner  Miss  Macfarlane,  after  speaking 
to  the  Pursuer's  accomplishments,  being  interrogated,  **  Was  the 
"  Defender's  manner  towards  the  Pursuer  polite,  respectful,  and 
"  attentive?  depones.  It  was."  Mrs.  Gemble  further  says  that 
one  afternoon  she  overheard  the  Defender,  when  the  Pursuer  and 
he  wer6  in  the  parlour,  reading  in  an  earnest  and  religious  tone, 
suck  as  she  had  not  heard  him  do  before  or  after,  but  she  cannot 
say  what  it  was  he  read ;  and  although  she  thought  Miss  Mac- 
farlane might  have  overheard  the  readmg,  this  does  not  appear  to 
have  been  the  case. 

The  assidutl^  with  which  the  Defender  cultivated  her  society 
in  Edinburgh  mdicates  that  the  passion  which  obviously  actuated 
him  had  increased  and  hot  diminished,  and  renders  it  not  surprising 
that  he  should  have  exchanged  with  her  the  consent  which  made 
them  husband  and  wife,  as  the  only  alternative  left  to  him  if 
that  passion  was  not  to  be  abandoned  as  hopeless. 

If  this  be  so,  it  was  natural  for  the  Defender  to  be  disappointed 
that  consummation  did  not  immediately  follow,  and  that,  on  the 
contrary,  the  Pursuer  left  Edinburgh  within  a  few  days  after  the 
date  she  assigns  to  this  interchange  of  consent,  to  avoid,  as  she 
says,  his  importunities,  till  the  religious  ceremony  she  had  further 
in  view  should  be  conceded  to  her  and  arranged.  It  may  be 
that  she  had  a  further  reason,  viz.,  a  desire  that  the  evidence  of 
their  union  should  not  rest  entirely  on  the  veracity  of  the  Defen- 
der, to  whom  she  had  written  in  a  letter,  the  date  of  which  is  dis- 
puted, but  which  shows  her  caution,  "  I  have  trusted  you  with 
"  the  unbounded  faith  of  my  nature — but  to  perpetuate  trust 
"  there  must  be  no  playing  upon  words  of  doubtful  meaning ;  no 
"  mysterious  suppressions  of  the  truth,  or  shadows  of  cowardly 
"  designs,  for  future  evasion."  I  think  that  the  fears  she  meant 
to  indicate  were  fears  that  she  might  be  constrained  to  yield 
without  the  sanction  of  religion,  and  that  the  Defender's  love 
was  not  what  he  had  professed  it  to  be,  otherwise  he  would  not  ask 
that  sacrifice. 

The  parties  accordingly  met  at  Water^ord,  apparently  about  the 
27th  July  1867,  although  the  Defender  seems  to  have  been  a  day 
or  so  later  in  arriving  there  than  he  intended.  He  had  evidently, 
however,  bcei\  in  good  humour,  as  the  Pursuer  says,  at  the 
prospect  of  her  arrival;  for,  on  the  25th  July  1857,  he  had  pur- 
chased in  Dublin  the  marriage  ring.  And  now,  when  everything 
had  been  amicably  arranged — when  the  parties  were  actually  on 
their  way  from  Waterfora  to  the  place  where  the  religious  cere* 
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mony  was  forthwith  to  be  performed — ^the  Defender  does  leem  to 
have  succeeded  in  prevailing  on  the  Pursuer,  at  two  or  three  of 
the  hotels  at  which  they  slept,  to  allow  him  the  privileges  of  a 
husband.  I  can  easily  understand  that,  to  keep  hersdf  right  in 
the  eyes  of  her  religious  superiors,  the  Pursuer  may  have  been 
unwilling  to  state  or  admit  this  fact  on  the  record.  But  I  think 
it  is  sufficiently  proved;  and  I  think  further,  that,  in  point 
of  law,  the  fact  is  favourable  for  the  Pursuer's  case,  for  it  gives 
rise  to  two  important  observations :  1st,  That  while  as  yet  there 
had  been  no  marriage  ceremony  in  Ireland  it  is  highly  hn- 
probable  that  a  person  of  the  Pursuer's  characto'  and  position 
would  have  yielded  to  the  Defender  the  privileges  of  s  husband 
had  nothinj^  passed  in  Scotland  which  led  her  to  believe  herself 
to  be  his  wife ;  and  2nd,  If  mutual  consent  to  that  effect  had  been 
exchanged  in  Scotland,  this  consummation,  although  not  essential 
to  the  completion  of  the  contract,  affords  the  best  of  all  evidence 
that  the  consent  so  interchanged  had  been  serious  and  deliberate. 
I  am  quite  alive  to  the  force  of  the  argument,  that  yielding  at 
any  time  before  the  religious  ceremony  is  inconsistent  with  the 
'  importance  which  the  Pursuer  alleges  she  attached  to  that  cere- 
mony. But  after  the  marriage  ring  had  been  bought,  the  ceremonj 
finally  agreed  to  and  arranged,  and  the  parties  actually  on  iheir 
way  to  the  place  where  it  was  to  be  celeorated,  it  is  not  difficult 
to  understand  how  the  Pursuer  should  have  felt  that  witboot 
risking  a  breach  between  them,  she  could  not  well  aUege  any 
further  doubt  that  faith  would  now  be  kept  with  her,  and  that 
the  religious  ceremony  would  immediately  follow.  In  this  expit- 
tatinn  she  was  justified  by  the  event.  The  ceremony  was  per- 
formed on  the  15th  of  August ;  and  now  having  seen  whai 
preceded  that  ceremony,  we  must  attend  briefly  to  what  foUowed 
upon  it. 

The  parties  travelled  together  in  Ireland  for  eight  or  ten  days, 
and  then  the  Pursuer  returned  to  Edinburgh,  where,  after  spend- 
ing two  or  three  weeks  with  his  relations  in  Ireland,  the  Defender 
joined  her  in  Mrs.  Stalker's  lodging-house  in  Albany  Strecf, 
where  she  and  Miss  Macfarlane  had  taken  a  parlour  and  two  bed- 
rooms, in  consequence  of  Mrs.  Gemble's  house  being  at  the  time 
shut  up.  llie  one  house  and  locality  were  eaually  respectable 
with  the  other.  When  the  Defender  arrived,  Mr.  and  Mn. 
Thelwall  from  Hull  had  been  paying  a  visit  to  the  Pursuer,  and 
were  to  leave  next  day,  which  thev  (iid.  Mrs.  Thelwall  could  not 
be  examined  in  consequence  of  the  state  of  her  health ;  but  Mr. 
Thelwall  states  that  he  knew  the  Defender  was  expected,  and  wbt) 
he  was,  and  that  he  took  for  granted  "  they  were  married  peof^." 
On  the  day  after  the  Defender  arrived  the  Pursuer  oommttnie8t<*(i 
to  Mrs.  Htalker  the  relation  in  which  they  stood  to  each  otbfr. 
and  conseauently  Mrs.  Stalker  fitted  up  for  them  the  bed-roocc 
which  haa  been  occupied  by  the  llielwaUs,  where  they  sif|4 
together  as  husband  and  wife  till  the  beginning  of  November, 
when  they  left  for  a  trip  to  the  Highlands,  or  some  other  places  ti 
interest  in  Scotland.  During  the  two  months  or  upwards  they 
thus  lived  in  Mrs.  Stalker's,  they  were  understood  in  the  house  to 
be  married  persons,  and  were  addressed  accordingly.  At  first 
they  aUowed  themselves  to  be  otdled  Mr.  and  Mrs.  Macfarlane. 
but  very  soon  took  the  names  of  Mi^or  and  Mrs.  Yelverton,  which 
they  afterwards  retained.  Mrs.  Stalker  being  interrogated  how 
they  conducted  themselves  towards  each  other  in  her  house,  says 
**  very  lovingly ;"  and  being  asked  if  she  understood  tfacm  to  be 
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married,  she  answers,  "Oh  yee,  Sir.'*  Interrogated,  ''Did  tfaej 
"  conduct  themselveB  towards  each  other  as  married  persons  P 
"  depones.  Oh,  dear,  ves ;  and  they  were  very  happy  indeed."  As 
regards  Miss  MacfarJane,  she  concluded  at  once,  on  seeing  the 
marriaffering  on  Uie  Pursuer's  finger  when  she  returned  from 
Ireland,  that  she  was  married,  and  to  whom ;  and  the*  Pursuer 
confirmed  her  in  that  conclusion.  And  being  interrogated, 
"  During  the  time  you  were  in  Mrs.  Stalker's  lodgings,  did  you 
**  associate  with  the  Pursuer  and  Defender  as  husband  and  wife  P 
"  depones,  I  did."  Interrogated,  "  If  tou  had  entertained  any 
"  other  belief,  would  you  nave  left  the  house  P  depones,  In- 
"  Btantly." 

Two  little  incidents  occurred  during  the  period  above  referred 
to  which  are  worth  noticing.  The  one  was  the  Defender's  inquiry 
for  the  Pursuer  at  the  keeper  of  Seafield  Baths,  Leiih,  in  autunm 
1857— ''Is  my  wife  ready P'  And  the  other,  the  Defender's 
remarks  to  the  gardener's  wife  at  Craigmillar  Castle  in  October 
1857— "Just  hold  my  horae  tiU  I  take  my  wife  down;"  and 
"  My  wife's  horse  is  a  quiet  one."  The  Defender  being  a  stranger 
at  both  of  these  pilaces  was  not  called  upon  to  say  whether  the 
Pursuer  was  his  wife  or  not ;  and,  if  it  had  been  equally  unneces- 
aaiy  so  to  represent  her  on  all  the  other  occasions  when  he  did  so, 
it  would  have  been  difficult  to  say  that  the  Pursuer  was  not 
entitled  implicitly  to  rely  on  these  representations,  even  if  she  had 
had  little  else  to  rest  upon. 

The  trip  to  which  I  have  alluded  seems  to  have  occuuied  about 
the  first  half  of  November  1857.  Being  performed  on  horseback, 
the  places  visited  could  not  be  very  numerous.  We  have  the 
parties  traced  at  Linlithgow,  Falkirk,  Stirling,  Dunblane,  and 
Doune  Castle.  At  all  these  places  the  parties  represented  them- 
selves as  married  persons.  No  such  representation  was  necessary 
to  be  made  in  order  to  get  access  to  the  ruins  of  Doune  Castle ; 
and  the  entry  by  the  Defender  in  the  visitors'  book  there  of  their 
names  as  "  Mr.  and  Mrs.  Yelverion,"  must  therefore  be  regarded 
as  a  voluntaiT  written  acknowledoment,  of  a  somewhat  public 
nature,  made  bv  the  Defender,  in  the  knowledge  of  the  Pursuer, 
that  he  and  the  Punuer  were  husband  and  wife.  They  were 
announced  to  Mrs.  Stalker  on  their  return  as  Mi^  and  Mrs. 
Yelverton,  and  the  Pursuer  was  addressed  as  Mn.  Yelverion  in 
the  Defender's  presence  as  before. 

In  the  beginning  of  December  (1857)  the  Punuer  went  to  Hull 
to  visit  the  Thelwalls.  The  Defender  accompanied  her  to  the 
steamer  at  Leith,  and  asked  for  a  berth  for  his  wife,  adding, 
"  Can  my  wife  have  it  all  to  herself  P"  This  incident  is  subject 
to  the  remark  alvoady  made,  that  the  Defender,  who  was  not  to 
accompany  the  Pursuer,  had  no  caU  to  volunteer  the  statement 
that  she  was  his  wife.  But  a  more  important  fact  follows.  The 
Defender  joined  the  Pursuer  at  Mr.  and  Mrs.  Thelwall's  for  about 
eight  or  Un  days  in  December  1857,  and  again  for  a  like  period 
in  February  1858,  and  during  both  periods  they  slept  togetner  in 
the  house  on  the  express  footing  and  avowal  that  tney  were  hus- 
band and  wife.  The  fact  of  the  marriage  was  concealed  from  the 
servants  lest  they  noight  divulge  it.  But  no  secret  was  made  of 
it  to  Mr.  and  Mrs.  T^elwall. 

I  must  here  pause  for  a  moment  to  remark  that  the  Defender's 
allusions  to  the  first  week  of  January — obviously  as  the  probable 
period  of  quickening — and  to  June  as  the  period  of  anticipated 
delivery — afford  a  remarkable    corroboration    of   the  Pivsuer's 
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pawpoit. 

TravcUing  on  the 
Continent. 


CoDcJution  that 
they  are  married 
h?  proniM  cwn 
copula  and  hj 
present  consent. 


denial  that  sexual  intercourse  took  place  in  Edinborfch  in 
February,  March,  and  April  1857 — the  Defender  having  calcu- 
lated the  usual  nine  months  of  pregnancy  from  August  1857  to 
June  1858,  on  the  footing  of  pregnancy  Deing  im|H>s8)bIe  till  (he 
parties  met  in  Ireland,  and  being  unwiUiog  to  believe  llut  it 
could  have  occurred  even  then. 

The  Defender  sent  the  Pursuer  a  passport  to  enable  her  to 
accompany  him  to  the  Continent.  He  said,  you  must  sign  it, 
and  "take  care,  with  the  right  name."  The  right  name  vu 
Theresa  Ydverton,  as  we  see  from  the  passport  itself.  l*he  parties 
went  to  the  Continent  together  about  the  middle  or  end  of 
February  1858,  most  probably  in  consequence,  or  partly  in  cooae- 
quence,  of  the  supposed  pregnancy,  the  Defender  having  appa- 
rently prevailed  on  the  Pursuer  to  keep  silence  in  the  meantime. 
On  the  Continent,  as  in  this  country,  they  travelled  together  as 
husband  and  wife,  until  the  Defender's  leave  expired,  when,  the 
Pursuer  having  fallen  into  very  bad  health,  he  left  her  at  Bor- 
deaux, in  the  house  of  a  Madame  Andr^,  in  April  1858. 

The  way  in  which  the  Defender's  conduct  ana  acknowledgments, 
subsequent  to  the  Irish  ceremony,  seem  to  me  to  tell  most  strongh 
upon  the  question  of  the  Scotch  marriage  as  resting  upon  Jt 
prasenti  consent,  is  this :  They  go,  I  think,  to  prove  that  the 
Irish  ceremony  was  not  understood  between  the  parties  to  be  a 
mockery  and  a  farce,  but  was  understood  by  the  one  party  to  be  a 
sacrament,  and  by  the  other  to  be  a  solemn  religious  matrimoniil 
ceremony. 

If  this  be  so,  what  ground  is  there  for  holding  that  all  wfaaek 
the  Pursuer  knew  and  did  about  it  was  not  equwly  kno#n  by  the 
Defender?  She  could  have  no  object  in  representing  to' him 
what  had  passed  with  the  bishop  and  the  priest  in  one  light  rather 
than  another, — that  she  had  arranged  a  fhll  and  original  marrisffe 
rather  than  a  renewal  of  consent  given  in  a  prior  marriage.  If 
both  were  serious  in  their  purpose  of  being  married, — n  there 
was  no  fraud  in  the  Defend^s  heart  (and  he  does  not  alkg^  that 
there  was)  of  which  the  Pursuer  was  ignorant, — it  is  inconccivabW 
that  the  arrangement  she  had  made  with  the  bishop  and  priest 
should  not  have  been  freely  communicated  to  him — as  his  own 
words,  on  entering  the  chapel,  to  the  priest,  ^t  reiterating  what 
had  been  said  to  the  Pursuer  by  the  bishop,  mdicate  to  have  been 
the  case.  But  if  the  Defender  knew  that  the  nature  of  the  cm 
mony  was  a  renewal  of  consent  as  from  a  previous  Scotch  mairia^ 
— if  he  really  meant  what  his  own  words  to  the  priest  natonllr 
indicate  that  he  meant,  that  he  was  there  to  acknowledge  and 
renew  the  consent  given  in  a  previous  Scotch  marriage,  to  nixdj 
the  lady's  conscience,  althougn  he  deemed  this  to  be  unnecessaiy 
— ^there  seems  to  me  to  be  an  end  of  this  case.  Suppose  two  cre- 
dible witnesses  had  heard  the  Defender  make  his  acknowledf- 
ment,  at  the  altar,  of  a  previous  Scotch  marriage,  in  express  terms, 
nobody  doubts,  I  suppose,  that  that,  if  believed,  would  have  beeo 
sufficient.  And  if  the  £act  be  satisfactorily  proved,  it  wiU  just  be 
as  little  doubted  that  it  is  of  no  consequence  how  it  is  proved. 

I  think  it  is  satisfactorily  proved  that  the  Pursuer  and  Defender 
are  married  persons,  husband  and  wife  of  each  other, — Ist,  Bj 
promise,  ntbaequente  copula  ;  and,  2nd,  By  de  preuenti  consent 
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The  Lord  President's  Opinion  (a). 

I  concur  with  your  Lordships  in  thinking  that  there  is  nothing 
on  the  face  of  the  early  correspondence  to  lead  to  the  conclusion 
that  the  Pursuer's  object  was  not  marriage.  She  appears  to  have 
at  times  expressed  a  readiness  to  relinquish  that  object,  and  direct 
her  mind  to  a  future  apart  from  the  Defender;  but  I  do  not 
deduce  from  the  correspondence  that  her  ^iews,  with  reference  to 
a  connexion  with  the  Defender,  were  limited  to  something  short 
of  marriage.  I  also  think  that  there  is  no  such  inequality  between 
the  positions  of  the  parties,  and  no  such  inequality  in  their  educa- 
tion and  accomplishments,  as  to  make  it  improbable  that  the 
acquaintance  which  began  in  the  steamboat,  and  afterwards  warmed 
into  friendship  and  attachment,  might  have  resulted  in  marriage. 
There  are  throughout  the  whole  correspondence  expressions  of 
equivocal  meaning ;  and  one  difficulty  that  I  have  encountered  in 
this  case  is,  that  the  character  of  the  correspondence  is  so  different 
from  what  we  are  accustomed  to  see  in  such  cases.  The  letters 
are  written  in  a  style  of  metaphor  and  allegory — of  figurativeness 
and  of  obscurity  of  expression  of  purpose — ^that  I  have  seldom 
witnessed.  In  one  of  ner  letters  to  tne  Defender  the  Pursuer 
says, "  You  certainly  must  take  me  for  a  Sphinx  to  get  at  the 
"  meaning  of  your  metaphorical  letters."  I  confess  that  I  have 
difficulty  in  ascertaining  tne  meaning  of  the  metaphors  of  either 
the  Pursuer  or  the  Defender.  I  think  there  is  greiat  difficulty  in 
ascertaining  the  true  import  of  these  letters.  It  is  one  of  the 
difficulties  and  uncertainties  that  characterize  this  case.  The 
difficulty  is  increased  bv  the  drcumstance  that  some  of  the  letters 
have  not  been  produced.  It  is  still  farther  increased  bv  the  cir- 
cumstance that  some  of  the  letters  which  have  been  produced  are 
in  a  mutilated  or  vitiated  state.  But  we  must  deal  with  the  case 
as  it  is  presented  to  us. 

The  demand  of  the  Pursuer  is  to  have  a  marriage  declared — a 
marriage  which  she  says  rests  upon  various  grounds.  One  of 
these  is,  that  a  marriage  had  been  celebrated  l^tween  the  parties 
in  Ireland.  Another  is,  that  there  was  a  marriage  constituted  in 
Scotland  by  one  or  other  of  the  modes  by  which  an  irregular 
marriage  may  be  constituted.  There  is  no  allegation  of  a  regular 
marriage  in  Scotland — it  is  an  allegation  of  an  irregular  marriage. 
As  to  the  marria^^e  in  Ireland,  it  is  not  demanded  of  us  that  we 
shall  pronounce  judgment  in  favour  of  the  Pursuer.  I  understood 
from  the  bar  that  she  does  not  at  present  ask  for  that ;  and  in  the 
state  of  the  evidence  before  us  as  to  the  religion  of  the  Defender 
and  as  to  the  law  of  Ireland,  I  would  have  had  great  difficulty 
indeed  in  pronouncing  in  favour  of  the  Pursuer  on  that  part  of 
her  case.  At  the  same  time  we  are  told  by  the  Pursuer  that  that 
point  is  by  no  means  abandoned — ^that  she  still  maintains  that 
there  was  a  valid  and  effectual  marriage  in  Ireland ;  and  although 
we,  sitting  here  in  a  Scotch  Ck)urt,  can  only  consider  that  ques- 
tion as  one  involving  the  law  of  a  foreign  country,  to  be  esta- 
blished to  our  satisfaSion  by  evidence  as  to  the  law  of  that  country, 
yet  if  this  cause  goes  elsewhere — to  the  higher  tribunal  to  which 
it  may  be  taken — ^then  the  Judges  in  that  tribunal  are  themselves 
judges  of  the  law  of  Ireland  as  well  as  of  the  law  of  England  and 
Scotland ;  and  upon  their  own  knowledge  of  the  law  they  can 

(a)  Slightly  abridged,  butgivon  fuUy  in  the  "  Third  Serieg,"  vol.  i. 
(if)  Can  the  Hoom  decide,  where  the  Court  below  hat  uot  dedded  P   See  the 
Lord  Chancellor's  opinion,  ii^frd. 


Yklyibtom 

tr. 
LONOWOITU 

(or  Yblvkitun). 

Lord  Fmidenet 
opinitm. 


roi 

ant. 

No  real  Ineqtialitjr 
in  tiie  podUon  of 
the  parties. 


Equivocal  I 

ing  of  the  corre- 
•pondence. 

Thelettert 
metaphorical, 
We.  and 


flaurativfl 
ootcure. 


Some  letters  not 
produced; 


Theresa's  demand 
—what  it  U. 


No  allegation  of 
a  regular  marriage 
in  Scotland. 
The  Irish  mar- 
riage not  aban- 


The  House  may 
decide  upon  it, 
though  the  Court 
below  does  not  (6). 
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YELvnroN 

9. 

LONQWORTB 

(pr  YrLTESTOM). 

Lord  PretidenCt 
opinion. 

The  Scotch  mar* 
riage. 

AlternatiTe  alle- 
gationi  allowable. 


Habit  and  repute 
out  of  the  caae. 


The  Court  below 
haftoconaidertwo 
modea  of  irrftular 
marriafle. 


Domicil  not 
iiece^ary. 


The  consent 
required  to  make 
a  marriage  i 


cohabitation  not 
neceacaty. 


overrule  the  views  that  have  been  stated  by  the  counsel  learned  in 
the  law  of  Ireland  who  have  been  examined  as  witnesses  in  the 
case,  and  may  yet  declare  in  favour  of  the  Irish  maniage. 

Then,  in  regsurd  to  the  Scotch  marriage,  the  summons  is  laid,  ii 
is  not  unusuiS  in  such  cases,  upon  all  the  grounds  that  constitute 
irregular  marriage  in  Scotland.  I  do  not  think  that  the  taking  of 
alternative  grounds  in  the  sunmions  is  anything  against  the  pre- 
tensions of  the  Pursuer.  It  is  a  common  course  in  consistorial 
actions  to  state  the  case  in  the  summons  as  resting  upon  oonieiit 
of  parties,  upon  promise  mbtequenie  eopuia,  and  upon  habit  snd 
repute,  which  last,  though  often  separately  stated,  is,  I  think, 
more  properly  to  be  regarded  as  evidence  of  marriage  than  as  con- 
stitution of  marriage.  With  that  last  ^und,  however,  we  hare 
here  nothing  to  do.  It  is  not  maintained  that  there  was  such 
continued  cohabitation  in  Scotland  as  man  and  wife,  and  snch 
undivided  repute  in  the  estimation  of  thoae  who  knew  them,  u 
would  establish  a  marriage  by  habit  and  repute.  Wc  are  iktat- 
fore  to  consider  the  other  two  kinds  of  irregular  mairiage.  I 
understand  your  Lordships  to  have  arrived  at  the  conclusion  thst 
there  is  established  here  a  marriage  as  having  taken  place  by  inter* 
change  of  consent  per  verba  de  or«seiifi :  and,  furtner,  tlut  sup- 
posing what  passM  in  Scotlana  did  not  amount  to  consent  <ip 
prmsenii,  it  at  least  amounted,  according  to  the  evidence,  to  a 
promise  which  was  foUowed  by  copmUi  in  snch  circnmstmoes  ss  to 
complete  marriage  according  to  tne  law  of  Scotland.  I  do  not 
think  there  is  anything  incompetent  in  putting  a  case  in  that 
alternative  manner.  It  may  sometimes  be  difficult  to  say  whether 
what  passed  between  parties,  as  appearing  in  a  written  documeot, 
is  consent  de  prasenti,  or  is  only  a  promise  de  fkiuro.  That  may 
be  matter  of  doubt  on  the  construction  of  the  document,  and  has 
been  so  in  several  cases.  Bven  in  the  case  of  Dairympleiu)  a 
doubt  of  that  kind  was  suggested.  In  such  a  case  it  mar  even 
not  be  very  material  to  solve  that  doubt,  if  h  be  clear  that  eopnk 
has  followed  upon  the  faith  of  the  document,  because  then,  which- 
ever be  the  construction  put  upon  the  document,  the  marrisf^  » 
necessarily  complete.  In  the  present  case,  however,  tbeiv  is  no 
such  document,  and  no  such  state  of  circumstances.  Although 
it  is  not  incompetent  to  consider  cases  of  marriage  in  alteraatire 
views,  yet,  when  we  come  to  deal  with  them  in  juq^ment,  it  ia  in 
most  cases,  and,  I  think,  especially  in  this  case,  quite  essential  to 
justice  that  each  of  the  grounds  of  marriage  alleged  shall  he 
separately  considered  and  dealt  with. 

1  may  further  remark  that  this  case  does  not  involve  the  element 
of  Scotch  domicil.  There  was  no  Scotch  domicil.  But  a  mairia^ 
may  be  estabUshed  by  consent  de  prmsetUi,  in  Scotland,  betwes 
parties  who  are  foreigners,  and  have  no  domicil  in  Scotland. 

The  consent  which  is  to  constitute  marriage  must  be  mntaal 
consent  of  parties,  unequivocally  and  seriously  expressed,  with  the 
view  and  for  the  purpose  of  constituting  the  married  relation-' 
interchange  of  consent  de  presBenti,  to  he  as  fh>m  that  dale  hus- 
band and  wife — constituting  as  firom  that  moment,  by  that  inter- 
change of  consent,  the  relation  of  husband  and  wife.  It  is  not 
necessary  towards  the  constitution  of  marriwe  in  that  way  that  it 
shall  have  been  followed  by  cohabitation.  I^ch  I  hold  to  be  the 
established  law  of  this  countrr.  I  think  that  after  the  rieva  that 
were  stated  in  the  case  of  Dalryn^le  (a)  and  in  the  case  of  JCtc- 
(idam  (b),  there  was  no  longer  room  for  queatton  in  that  matter. 


(a)  2  Hasg.  Con.  54. 


(5)1  Dow.  148. 
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Aeconiingly  tKe  law  haa  been  so  regarded,  I  think,  in  all  the  cases 
that  have  occurred  since  the  date  of  these  decisions.  It  has  been 
the  understood  law  of  Scotland  ever  since  I  have  had  the  honour 
of  being  a  member  of  the  profession;  and  I  think  I  recollect  an 
occasion  on  which  one  of  the  lawyers  who  had  indicated  an  oppo- 
site opinion  in  the  case  of  Do/f^mp/e—afterwards  a  vexy  eminent 
and  oistinguished  Judge  in  this  Court— judicially  depressed  his 
opinion  in  conformity  with  the  decisions  to  which  I  have  referred. 
It  ia  then  the  fixed  law,  as  well  as  the  universal  understanding,  of 
this  country,  that  consent  interchanged,  such  as  I  have  described, 
constitutes  the  relation  of  husband  and  wife — constitutes  it  from 
that  moment — and  that  thenceforward  the  parties  are  married 
parties.  I  have  said  that  the  consent  must  be  deliberate  and 
serious,  and  intended  to  constitute  marriage  ;  but  it  is  not  neces- 
sary that  it  be  reduced  to  writing  at  the  time,  or  that  it  be  esta- 
blished by  writing  between  the  parties.  It  may  be  proved  other- 
wise. It  may  be  evidenced  by  letters  or  other  writings  after  the 
date  of  the  alleged  consent.  It  may  be  uroved  by  other  evidence 
that  such  consent  did  take  place,  but  stul  it  must  be  directed  to 
an  immediate  constitution  of  the  relation  of  husband  and  wife  as 
at  the  date  of  the  consent.  I  further  think  that  the  evidence 
which  is  to  establish  the  consent,  whether  it  be  correspondence  or 
other  evidence,  need  not  neoessanly  in  all  cases  be  pwticular  and 
precise  as  to  the  time  or  the  spot  at  which  that  interchange  of 
consent  took  place.  There  may,  for  instance,  be  in  letters  or  other 
writings  of  the  man  clear  and  unequivocal  acknowledgment  that 
such  interchange  of  consent  did  take  place  between  him  and  the 
woman  who  seeks  to  have  herself  declared  his  wife ;  and  although 
such  acknowledgment  may  be  silent  as  to  the  time  and  place  at 
which  the  consent  was  interchanged,  it  may,  in  certain  circum- 
stances, be  presumed  to  apply  to  a  time  and  place  alleged,  or 
within  the  scope  of  the  allegation.  *  Now,  the  case,  as  stated  upon 
the  record  by  the  Pursuer,  is  this, — "  On  or  about  the  12th  April 
'*  1857  the  Defender  and  Pursuer,  within  the  said  house,  7,  St. 
"  Vincent  Street,  Edinburgh,  solemnly  acknowledged  and  de- 
"  dared  each  other  to  be  husband  and  wife,  the  said  Defender 
"  solemnly  acknowledging  and  declaring  that  the  Pursuer  was  his 
"  wife,  and  the  Pursuer  that  the  D^ender  was  her  husband. 
"  They  further  read  over  the  marriage-service  of  the  Church  of 
"  En^and  together,  and  at  the  conclusion  of  it  the  Defender 
"  said  to  the  Pursuer,  'This  makes  you  my  wife  according  to  the 
"  *  law  of  SootUnd/  or  used  words  of  similar  import."  It  was 
said  in  the  opening  of  the  case  by  the  then  Solicitor-General,  that 
the  Pursuer  nad  not  alleged  or  pretended  that  there  was  any  par- 
ticular time  and  place  at  which  there  was  an  interchange  of  mutual 
consent,  but  that  her  case  rested  on  a  general  allegation  of  decla- 
rations and  acknowledgments  by  the  parties.  I  do  not  under- 
stand how  that  can  be  maintained.  Subsequent  declarations  or 
acknowledgments  are  merely  circumstances  of  evidence  tending 
to  instruct  that  consent  had  been  interchanged,  or  rather  that 
marriage  had  been  in  some  way  contracted  at  some  previous 
period.  But  if,  as  alleged  in  this  case,  marriage  was  contracted 
oy  interchange  of  consent  per  verba  depraseuH,  there  must  have 
been  a  time  and  place  at  which  the  consent  was  interchanged. 
Such  time  and  place  must  be  known  to  the  Pursuer,  and  acc^- 
ingly  her  aUegation  in  that  respect  is  quite  explicit.  ]  have  said 
that  I  do  not  think  it  necessary  in  all  cases  that  the  evidence  of 
the  fact  of  ooas«nt  should  be  quite  full  and  precise  as  to  the  time 


Yelvekton 

V. 
LoNQWORTB 

{or  Yelvkbtom). 

Lord  Pretfdenfi 
opitKkm. 


The  mere  consent 
all-iuffldent. 


A  w^Ung  not  ne- 
cenary. 


SpeciScation  of 
time  and  place  not 
indUpeniable. 


How  the  inter- 
change of  present 
conient  is  alleged 
in  the  pleadings. 


Subsequent 
acknowledgments 
are  but  Gvi«ience. 


The  allegation  of 
present  conient  is 
sufficient. 
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«. 
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»  (or  Yslvkrton). 

Lord  President  i 
opinion. 


The  queiUon  U, 
DoM  proof  exiit? 


No  interchange 
of  writings.     Tbic 
alnoat  unprece. 
dented. 

Written  content 
not  alleged,  and 
certainly  not 
prored;  nor  bit 
allied  or  shown 
that  anyone  was 
present. 


Proof  of  the 
rnidlng  of  the 
marriage  service 
has  failed. 


Mrs.  Oemhle 
heard  a  sound  of 
reading,  but  dis* 
tlnftuisheU  no 
words. 


Mifs  Crabbe's 
evidence  not  to  be 
regarded. 


and  place;  but  when,  as  here,  the  Pursuer  specifiea  time  and 
place,  and  some  particulars  approaching  to  a  ceremony,  I  think 
that  some  proof  must  be  brought  to  support  that  statement;  and  * 
if  there  be  no  such  proof, — stiU  more,  ir  there  be  anything  in  the 
evidence  no^  reconcUeable  with  that  statement,  or  if  tliai  statement 
admits  of  being  supported,  if  true,  and  is  not  supported,  hot 
rather  discredited, — I  would  not  in  such  a  case  feel  myself  autho- 
rized to  deduce  as  a  legal  conclusion  that,  at  some  other  time  and 
place  not  sUeged  or  suggested,  there  must  or  there  may  have 
been  another  interchange  of  consent  constituting  marriage,  and 
that  therefore  marriage  should  be  declared.  The  Pursuer  hu 
mode  her  allegation.  It  is  quite  explicit ;  and  the  question  is, 
whether  she  has  proved  it. 

Having  made  these  observations,  I  shall  notice  briefly  what 
ap])ears  to  me  to  be  the  evidence  in  regard  to  this  branch  of  the 
case.  In  the  first  place,  it  is  not  said,  and  certainly  is  not  proved, 
that  there  was  any  writing  interchanged,  or  that  there  was  aor 
person  present  at  the  alleged  interchange  of  consent.  That  is  % 
very  remarkable  feature  of  this  case,  almost  without  precedent  in 
the  history  of  irregular  marriages  constituted  by  interchange  of 
consent  de  prasenti.  Persons  in  the  rank  of  life  of  these  parties, 
and  even  in  a  humble  sphere,  having  the  serious  intention  to  con- 
stitute in  this  manner  the  permanent  relation  of  husband  and  wilie, 
to  be  bound  each  to  the  other  in  lawful  wedlock,  rarely  omit  to 
preserve  evidence  of  it    by  interchange  of  writings,  or  by  the 

gresence  of  confidential  witnesses.  Omission  to  do  so  would  not 
e  very  consistent  with  the  intelligence  and  foresight  whicb,  in 
any  view  of  this  case  favourable  to  the  Pursuer,  must  be  ascribed 
to  her ;  yet  it  is  not  surmised  that,  in  regard  to  this  alleged 
marriage,  any  writing  passed  which  has  since  been  lost  or  destroyed, 
or  that  any  witnesses  were  present  who  have  since  perished.  The 
alleged  reading  over  of  the  marriage-service  is  aitterapted  to  be 
supported  by  evidence  ;  but  the  attempt*ha8^  I  think,  altogether 
failed.  It  is  proved  that  there  was  a  prayer-book  in  Mrs.  Gemble's 
apartments  in  which  the  Pursuer  lived.  It  is  not  strange  that  two 
ladies  living  there  for  weeks — one  of  them  a  Roman  Catholic,  and 
the  other  an  Episcopalian-— should  have  a  prayei^book  in  the  room 
they  occupied.  It  would  have  been  strange  if  they  had  not  a 
prayer-book.  Mrs.  Gemble  states  in  her  evidence  tfaiat,  upon  one 
occasion,  she,  not  b^g  in  the  room,  heard  a  sound  of  reading  d 
a  more  than  ordinarily  solemn  kind,  but  she  did  not  distingnisb 
any  words,  or  draw  any  inference  fttim  the  sound  she  heard. 
Now  I  think  that  aU  that  amounts  to  nothing.  There  is  another 
piece  of  evidence,  of  an  indirect  kind,  which  has  not  been  alluded 
to  by  either  of  your  Lordships,  and  I  do  not  wonder' at  it,  because 
I  regard  it  as  worthless — I  refer  to  the  evidence  of  Miss  Crabbe, 
who  was  not  in  Edinburgh  at  that  time,  but  who  appears  to  have 
been,  since  1859,  a  hiredservant  or  agent  of  the  Pursuer,  much 
employed  in  matters  connected  with  this  case.  She  aeeips  to  hsTc 
been  very  active,  and  to  have  made  it  part  of  her  business  to 
interfere  with  the  due  course  of  evidence,  for  the  purpose  of  di»- 
turbing  the  stream,  in  order  to  obscure  the  truth,  and,  if  possibk, 
prevent  the  discovery  of  it.  She  appears  to  hare  gone  abont 
personating  the  Pursuer,  in  order  to  confuse  and  perplex  witnesaei 
and  prevent  the  proof  of  facts  in  regard  to  the  Pursuer,  as  to  the 
truth  of  which  none  of  your  Lordships  have  the  lightest  douht. 
To  the  evidence  of  such  a  person  I  can  pay  no  regard.  1  shall, 
therefore,  not  stop  to  point  out  other  circumitanoes  appeanng  oa 
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the  face  of  it  wliich  make  it  little  reliable;  Then,  where  is  the 
^  eridenceof  the  alleged  marriage?  Mrs.  Gemble's  evidence  is  of 
Bome  importance  the  other  way.  Mrs.  Gemble  proves  that  the 
conduct  of  the  Pursuer  was  very  correct  while  she  lodged  in  her 
house.  She  says  that  the  Defender  called  upon  the  Pursuer 
almost  every  day,  except  Saturdays  and  Sunaays,  but  that  he 
never  called  on  either  of  these  days ;  that  Miss  Macfarlane  went 
to  a  German  class  for  an  hour  on  Saturday,  "  which  was  the  only 
**  time  she  left  the  Pursuer  alone."  Then  she  states  that  the 
Pursuer  and  Defender  sometimes  walked  together,  and  went  out 
to  drive  together,  but  that  Miss  Macfarlane  was  always  with  them. 
She  also  states  that"  Miss  Macfarlane  was  invariably  in  the  room 
"  when  Major  Yelverton  called,"  and  that  even  if  she  was  in  the  room 
adjoining,  she  must  have  heard  what  took  plac».  Now,  then,  as 
Miss  Macfarlane  was  constantly  there,  she  must  have  heard  this  in- 
terchange of  consent  and  reading  over  of  the  service,  if  it  took  place. 
I  turn  to  the  evidence  of  Miss  Macfarlane,  and  does  she  say  that  she 
ever  heard  anything  of  the  kind  ?  "  Interrogated,  Did  you  ever 
"  during  your  stay  in  Mrs.  Gemble's  hear  the  Defender,  or  the 
**  Pursuer  and  Defender,  read  over  the  Church  of  England  marriage 
**  service ?  depones.  No."  Therefore  one  person  at  least,  who  must 
have  been  a  direct  personal  witness  to  that  occurrence  if  it  did  take 
place,  natives  it  absolutdv;  while,  on  the  other  hand,  I  find  no 
direct  evidence  to  support  tne  allegation  of  interchange  of  consent, 
or  reading  of  the  Church  of  England  service,  a  species  of  cere- 
mony which  would  give  a  very  marked  character  to  an  interchange 
of  consent,  if  any  such  thing  did  take  place.  I  think,  farther,  tm^t 
there  are  other  circumstances  which  go  very  strongly  against  this 
allegation  being  held  as  established.  One  of  the  thm^s  most  to 
be  expected  as  an  immediate  consequence  of  marriage  is  consumma- 
tion ;  but  here  there  was  no  sexuid  intercourse  ^wle  the  parties 
remained  in  Edinburgh  :  for  I  agree  with  your  Lordships  that  such 
is  the  import  of  the  eviaence  on  that  point,  and  it  is  also  the  state- 
ment of  the  Pursuer.  Then,  again,  neither  Mrs.  Gemble  nor 
Miss  Macfiurlane,  who  was  the  confidante  of  the  Pursuer,  had  the 
slightest  suspicion  that  a  marriage  had  tiJcen  place  between  the 
parties.  Further  still,  I  think  that  the  letters  which  passed 
between  the  parties  after  the  Pursuer  left  Edinburgh,  so  far  as 
I  understand  them,  are  inconsistent  with  the  supposition  of 
their  being  at  that  time  husband  and  wife.  I^  during  that  period, 
there  is  any  one  letter  clearly  inconsistent  with  the  relation 
alleged,  its  effect  cannot  be  overcome  by  any  number  of  letters 
compatible  with,  or  even  suggestive  of,  that  relation.  There  is 
no  expression  in  that  correspondence  indicating  that  they  regarded 
themselves  as  husband  and  wife — a  verv  singular  feature  in  the 
correspondence  of  married  parties  in  sucn  circumstances,  and  not 
explained  by  the  suggestion  of  extreme  caution  in  parties  who 
had  previously  introduced  into  their  letters  allusions  such  as  are  to 
be  found  in  some  of  them.  In  one  letter  at  this  time  the  Pursuer 
sa^s, — "  Don't  say  it  is  a  comfort  to  you  to  be  rid  of  me.  If  it 
"  is,  you  know  .you  are — ^you  have  always  been  free."  I  think 
that  is  inconsistent  with  the  parties  understanding  and  holding 
that  they  had  already  contracted  the  relation  of  husband  and  wife. 
Did  she  consider  herself  free?  If  she  was  not  tree,  he  was  not 
free.  If  he  considered  her  his  wife,  she  was  not  free,  and  no  more 
was  he.  I  think  that  letter  is  quite  inconsistent  with  the  relation 
alleged.  In  a  letter  which  he  wrote  after  that  unfortunate  event 
—tne  sending  of  the  manriage  cards  of  Mrs.  Shears — he  states 

S  H 


Yklvbitok 

9. 

IxmowovTH   4 
(or  Yblvshtoh)* 

Lord  Preaideni*i 


MlM  MactkrlaM 
n«gatiTM  the 
reading  of  the 
marriage  lerrlee. 


Agrees  with  the 
other  Judges  that 
there  was  no 
sexual  intoioourse 
inEdinhur^ 
foUowing  the 
alleged  marriage 
bj  present  ooa- 
sent. 


There  is  nothing 
to  show  that  by 
force  of  a  contract 
de  prtesenti  tbej 
considered  them- 
selves married ; 


but  Tery  much  to 
the  contrary. 


808 


CASES   IN   THE   HOUSE   OF   LOBDS. 


The 


of 
icadilfe- 


Yeltbrton       that  he  had  placed  himself  in  a  false  position— one  of  all  othen 
LoNawosTH       most  painful  to  him — namely,  that  he  had  promised  more  than  he 
9{or  Yrlvkrton).    could  perform  when  the  time  came.     Now,  the  effect  of  this  t> 
Lord  preaideni'i    bearing  on  the  question  of  promise  is  a  different  matter ;  but  it 
obviously  implies  anything  but  the  concluded  relation  of  husband 
and  wife,  and  her  answer  implies  that  he  had  never  been  otherwise 
than  in  the  same  false  position  as  then.    There  are  a  number  of 
other  letters  which  go  all  to  the  same  effect,  and  show  that  the 
parties  were  not  corresponding  at  all  on  the  footing  of  being 
husband  and  wife.     For  example,  there  is  a  letter  dat^  the  I2th 
July  1857,  in  which  she  talks  of  the  alternative  being  still  before 
her  of  union  with  him  or  a  convent  life,  plainly  inconsistent  with 
the  concluded  relation  of  husband  and  wife.    In  another  letter  she 
says, — "  My  whole  nature  demands  the  risk,  the  trial  to  be  made  ; 
"  it  has  wound  itself  too  closelv  about  you  to  give  you  up  now ; 
"  even  writing  about  it  I  have  sharp  nipping  pains  at  my  heart;  if 
"  I  made  mv  hand  write  a  farewell,  I  should  have  a  palpitation 
"  there  and  then."    This,  and  the  whole  of  the  comsponaenoe  at 
this  period,  shows  that  the  relation  of  husband  and  wife  had  not  yet 
been  constituted — ^that  something  remained  yet  to  be  done  before 
that  relation  could  be  constituted ;  and  there  is  throughout  m  total 
absence  of  any  of  those  expressions  indicating  the  married  relation 
which  always  mark  the  correspondence  of  a  husband  and  wife. 
Therefore,  upon  the  evidence  prior  to  the  meeting  of  the  parties 
in  Ireland,  1  am  unable  to  find  anything  to  support  the  averment 
of  the  Pursuer  that  a  marriage  was  constituted  by  interchange  of 
consent/)^  verba  de  prtesenti,  as  alleged  by  her. 

There  are  other  circumstances  bearing  on  that  ouestion  which 
must  be  looked  into,  and  which  are  deduced  from  tne  proceedings 
in  Ireland.  We  have  the  evidence  of  the  bishop  and  Mr.  Mooney. 
It  appears  from  the  evidence  both  of  the  bishop  and  Mr.  Moonej 
that  the  Pursuer  represented  to  these  persons  tnat  there  had  been 
marriage  constituted  in  some  way  between  herself  and  the 
Defender.  They  both  speak  to  that  matter,  and  I  think  the 
evidence  shows  that  there  was  such  a  statement  made  by  her  to 
them.  The  object  of  that  statement,  or  how  far  it  might  facilhaie 
the  obtaining  a  celebration  of  marriage,  or  the  performance  of  a 
religious  ceremony,  in  Ireland,  does  not  distinctly  appear.  The 
parties,  it  is  said,  were  in.  the  position  of  being  the  one  a  Roman 
Catholic,  and  the  •ther  a  Protestant,  and  it  would  appear  that 
there  is  some  difference  in  regard  to  the  preliminaries  and  cere- 
mony when  such  is  the  case.  The  Bishop  will  not  say  tiiat  in 
so  many  words  he  told  Mr.  Mooney  that  what  he  was  to  do  was 
to  receive  a  renewal  of  marriage  consent.  He  could  not  eaj 
whether  he  told  him  it  was  to  be  a  "  ceremony  of  marriage,"  or 
a  "  renewal  of  marriage  consent,"  but  he  tells  us  that  they  would 
have  meant  the  same  thing.  He  says,  that  if  there  had  been  a 
previous  marriage,  then  this  ceremony  ouerated  as  a  reneiral  of 
consent ;  and  if  there  was  no  marriage  before,  it  operated  as  a 
complete  and  valid  marriage  in  itself.  1  do  not  knov^  how  that 
may  be  dealt  with  elsewhere.  It  may  be  found  elsewhere  that 
such  is  the  true  state  of  matters,  and  that  the  ceremony  at 
Rostrevor  did  constitute  a  valid  marriage.  Mr.  Mooney  al^o  bad 
conversations  with  tlie  Pursuer  without  the  presence  of  Che 
Defender.  But  the  important  part  of  Mr.  Mooney*s  evideaoe, 
relied  on  as  instructing  that  there  had  been  a  marriage  by  inter- 
change of  consent  in  Scotland,  is  that  in  which  he  describes  his  ' 
meeting  with  the  Defender  in  the  chapel.     Aocordinn^  ^  ^ 
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statement  of  Mr.  Mooney,  when  the  Defender  came  into  the        Yblvbrtom 
chapel,  he  said  there  was  no  necessity  for  this ;  that  it  had  all       LoNowonTn 
been  previously  settled  or  arranged,  but  he  was  willing  to  do  it    ("**  Yelvtbitomji 
to  satisfy  the  lady's  conscience,  or  words.. to  that  ejfect.     Mr.    Lord  Prt»idene$ 
Mooney  did  not  mention  in  the  presence  of  the  parties  that  what  opinion. 

he  was  going  to  do  was  a  renewal  of  marriage  consent.  He  states 
that  positively.  He  did  not  apeak  of  a  marriage  in  Scotland ;  "^^^l^^  ^^  ^^^ 
neither  did  the  Defender.  Therefore  the  whole  value  of  this  comes  ■'**^  *  ° 
to  depend  on  the  accuracy,  first,  of  Mr.  Mooney's  recollection  of 
what  was  said  by  the  Defender ;  and,  secondly,  the  accuracy  of 
his  application  of  the  words  that  were  used.  Nay,  more,  Mr. 
Mooney  does  not  profess  to  remember  the  exact  words  that  were 
used.  He  says  the  Defender  used  these,  "  or  words  to  that  effect." 
Now,  in  a  matter  so  critical,  so  much  depending  on  the  precise 
words  used,  I  should  have  liked  to  have  the  "  words  to  that  effect," 
because  Mr.  Mooney's  mind  was  impressed  with  this  as  a  fact, 
that,  in  the  ceremony  of  marriage  he  was  about  to  perform,  he 
was  going  to  renew  a  marriage  consent,  or  previous  marriage,  and 
he  md  not  doubt  that  the  Defender  likewise  understood  so ;  and 
an  expression  may  have  been  used,  which,  in  these  circumstances, 
might  coQvev  a  certain  impression  to  Mr.  Mooney's  mind,  though 
not  so  intended,  and  might  therefore  have  been  misconstrued  by 
him.  J  think  there  is  nothing  in  the  evidence  applicable  to  the 
period  anterior  to  this  that  wiU  make  out  a  marriage,  or  that  is 
not  adverse  to  the  constitution  of  a  marriage  in  Scotland.  To 
make  the  case  turn  upon  this  as  an  admission  by  the  Defender  of  Nothing  to  show  a 
a  manriage  in  Scotland, — not  mentioned  by  him  or  in  his  hearing,  IS17d?5r5*S?iC 
— to  infer  marriage  from  an  expression  so  vague  as  this, — spoken 
to  at  a  distance  of  time  bv  a  single  witness,  whose  recollection  is 
not  perfect  as  to  the  words  used, — whose  position  was  such  as  to 
give  an  impression  or  turn  to  his  mind  different  from  what  may 
nave  been  m  the  mind  of  the  {iarty  speaking, — does  appear  to  me 
to  be  going  a  great  deal  farther  than  has  been  done  in  any  previous 
case.  I  think  it  would  be  a  dangerous  thing  to  proceed  on  such 
an  inference  as  this,  and  I  cannot  feel  myself  justified  in  relying 
upon  it  as  an  admission  that  there  had  been  a  marriage  by  inter- 
change of  consent  in  Scotland.  Besides,  Mr.  Mooney,  whose 
evidence  in  other  particulars  is  very  open  to  criticism,  and  who 
has  been  characterized  by  one  of  your  Lordships  as  not  a  very 
accurate  man  of  business,  may  have  been  iy>t  very  precise  in  his 
observation.  We  see  that  he  is  not  a  very  accurate  man  of 
business  from  the  way  in  which  he  acted  in  regard  to  the  certificate 
he  ffave  of  this  Irish  marriage.  We  see  that  on  the  application  » 
of  tne  Pursuer  he  furnished  a  certificate  of  the  marriage,  m  which 
certificate  be  states  that  there  were  two  witnesses  to  tne  marriage 
— persons  of  the  name  of  Sloane  and  Brennan.  But,  in  his 
examination  on  oath,  he  now  admits  that,  so  far  as  he  knows, 
neither  of  these  persons  was  present.  One  of  them,  Brennan, 
was  a  woman  who  had  some  office  about  the  vestry,  but  was  not 
present  at  the  time,  and  Sloane  was  not  there  at  all.  Now,  there 
IS  here — to  say  the  least  of  it — a  looseness  of  understanding  as 
to  what  it  is  the  duty  of  a  person  to  do  when  he  is  going  to 
certify  to  a  fact, — ^there  is  indicated  a  tendency  to  take  unwarrant- 
able liberty  with  the  facts, — to  supply  at  his  own  hand  what  is 
wanting  in  reality ;  and  when  1  find  a  person  of  that  looseness  of 
understanding  as  to  what  his  duty  is  wnen  he  is  certifying  a  fact, 
speaking  in  Hiis  vague  manner  m  regard  to  a  matter  of  distant 
recollection  and  doubtfid  apprehension  at  the  time,  I  confess  that 
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I  feel  less  disposed  to  rely  upon  his  testimony  than  I  would  on 
the  recollection  or  apprehension  of  a  person  who  had  not  been  bo 
tainted  with  inaccuracy  in  giving  written  evidence  of  a  fsct  It 
may  be  true  that  when  Mr.  Mooney  gave  that  inaocorate  certi- 
ficate, he  did  not  know  that  it  was  intended  to  be  used  against 
the  Defender.  He  may  have  been  deceived  and  imposed  upon 
by  the  very  artful  letter  of  the  Pursuer,  in  which  she  untruly 
represented  that  she  was  about  to  be  delivered  of  a  child,  and  that 
she  desired  the  certificate  with  a  view  to  its  baptism.  But  although 
that  circumstance  may  implicate  the  Pursuer  in  a  scheme  of  deodt 
and  falsehood,  it  cannot  absolve  the  witness  Mr.  Mooney  from  the 
discredit  that  attaches  to  his  having  misrepresented  fttcis,  rekatiTe 
to  the  occasion  in  question,  in  the  interest  of  the  Pursuer.  One 
of  your  Lordships  seemed  to  think  that  on  the  joumej  from 
Waterford  to  Rostrevor  the  Defender  acknowledged  tiie  Ponuer 
to  be  then  his  wife.  I  do  not  find  in  the  evidnnce  any  trace  of 
such  acknowledgment.  Hotel-keepers,  waiters,  and  others,  at  the 
several  stages  at  which  the  parties  slept,  give  an  afBrmatiTe 
answer  to  the  question  whether  they  '*  lived  as  man  and  wife," 
meaning  thereby  neither  more  nor  less  than  that  they  occupied 
the  same  bed.  That  is  clearlv  no  acknowledgment  of  manisge. 
There  were  also  things  referrea  to  that  happened  after  the  partiei 
returned  to  Scotland.  I  have  already  said  that  ^en  they  left 
Scotland,  neither  Mrs.  Gemble,  who  seems  to  have  known  a  good 
deal  about  their  doings,  nor  Miss  Macfarlane,  who  seems  to  hare 
been  in  the  intimate  confidence  of  ibe  Pursuer,  had  the  slightest 
notion  that  a  marriage  had  taken  place  between  them.  It  wu 
the  appearance  of  the  marriage  ring  otf  the  finger  of  the  Pursuer, 
when  she  came  back  from  Ireland,  that  suggested  to  Miss  Mae- 
lurlane  that  there  had  been  a  marriage.  Tlien  what  took  place 
after  they  came  back  ?  There  was  a  certain  amount  of  oohu>ita- 
tion  as  man  and  wife.  They  lived  in  respectable  lodgmgs  in 
Mrs.  Stalker's,  who  considered  them  married  persons.  There  is 
also  the  fact  that  in  ^'arious  inns  and  places  where  they  went  thej 
represented  themselves  as  husband  and  wife,  or  allowed  themselves 
to  be  so  regarded,  and  the  Defender  wrote  her  name  in  a  visitors' 
book  as  Mrs.  Yelverton.  These  things  are  not  founded  on  as  in 
themselves  constituting  marriage.  Thev  are  confessedly  quite 
insufficient  for  that  purpose.  The  way  they  are  used  is  this,  thcj 
are  appealed  to  as  impoHing  an  acknowledgment  that  a  marriage 
had  by  that  time  taken  place.  But  I  desiderate  any  sufficient 
reason  for  referring  these  indicia  to  an  interchange  of  consent 
alleged,  bu\not  proved,  to  have  taken  place  in  Scotland,  instead 
of  referring  them  to  a  less  remote  ceremony  of  marriage  which  is 
proved  to  nave  been  gone  through  and  consummated  in  Ireland, 
and  which  the  Pursuer  still  maintains  to  be  a  valid  and  efiSectaal 
marriage.  The  continuance  in  Scotland  of  intercourse,  which 
confessedly  commenced  in  Ireland,  where  the  parties  went  tfaroogh 
a  formal  ceremony  of  marriage,  does  not  by  any  necessaiy  or 
reasonable  inference  imply  that  there  must  have  been  another 
marriage  in  Scotland  aifterior  to  their  going  to  Ireland,  and  I  do 
not  see  in  this  case  any  ground  for  coming  to  that  conclusion. 
There  is  proof  that  the  marriage  ceremony  took  place  in  Ireland, 
there  is  proof  that  the  marriage  ring  was  purmased  and  used 
there,  that  the  sexual  intercourse  commenced  there;  and  there 
is  the  fact  that  Miss  Macfarlane  plainly  understood  the  mairiap 
to  have  taken  place  during  their  absence  from  Scotland.  She 
had  no  idea  of  any  other  marriage*    To  my  mind  these  tbiag* 
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suflSdently  account  for  the  conduct  of   the    parties  on  their       Yelvjeto* 
return  from  Ireland,  without  any  necessity  for  surmising  or  con-       lomowokth 
jecturing  that  they  must  also  have  been  married  before  they  went    (or  Yelveetow), 
there,  though  no  one  knew  it  or  suspected  it,  not  even  them-    Lord  Pre$idemes 
seWes,  if  we  can  judge  from  their  conduct  and  correspondence.         opiniom. 
On  the  whole  I  have  been  unable  to  satisfy  my  mind  that  the 
evidence  instructs  the  Pursuer's  allegation  as  to  a  marriage  having  2L^!r'2rr*th' 
been  contracted  in  Scotland  in  the  spring  of  1857  by  interchange  ^!^^^w»bf 
of  consent  per  verba  de  prtesenH,    I  thixik  that  the  preponderance  ooment. 
of  evidence  on  that  point  is  the  other  way.    But  it  is  unnecessary 
to  say  more  than  that  the  Pursuer  has  failed  to  instruct  her 
allegibon. 

Another  important  question  still  remains,  and  that  is,  whether  SS^r^^^ 
the  evidence  does  not  instruct  that  there  was  a  promise  of  mar-  cms  eopmia. 
riage,  and  whether  that  promise  was  not  followed  by  copula  under 
such  circumstances  as  to  constitute  a  Scotch  marriage.    That  is 
an  alternative  view  of  her  case  presented  by  the  Pursuer.    Her  first 
view  is  a  Scotch  marriage  before  the  Irish  marriage.     Her  second  ^'totSodS'***'* 
or  alternative  view  is  a  Scotch  marriage  after  the  Irish  marriage, 
or  rather  partly  before  and  partly  after  it,  the  Irish  nmrriage  and 
the  other  things  that  took  place  in  Ireland  being  in  that  view 
considered  as  a  sort  of  interlude  between  the  acts  of  the  Scotch 
marriage.    It  is  scarcely  necessary  to  point  out  that  these  views 
cannot  both  of  them  be  correct.     They  are  incompatible  as 
regards  both  fact  and  law.    Either  may  be  adopted,  if  the  facts 
and  the  law  permit ;  but  both  cannot  be  adopted  together.    The 
adopting  of  either  involves  necessarily  the  rejecting  of  the  other, 
but  the  rejecting  of  eitherdoes  not  lead  necessarily  to  the  adopting 
of  the  other.    Both  may  consistently  be  rejected,  though  both 
cannot  consistently  be  adopted.     In  regard  to  the  evidence  appli- 
cable to  this  branch  of  the  case,  I  think  that  the  correspondence  at 
an  early  period,  while  the  parties  were  in  the  East,  indicates  that 
there  had  been  an  attachment ;  that  marriage  had  been  talked  of 
between  them,  and  that  an  obstacle  to  marriage  had  been  raised 
on  the  ground  of  the  Defender's  circumstances ;  and  I  think 
there  is  evidence  of  great  generosity  on  the  part  of  the  Pursuer  in 
reference  to  the  removal  of  that  obstacle.    But  I  am  not  satisfied 
that  there  is  enough  in  the  evidence  applicable  to  that  period  to 
support  the  allegation  of  promise  of  nmrriage.    Courtsnip  does  Courtjhipi»no«  a 
not  of  necessity  implv  promise.    It  is  a  settled  proposition  in  £j[^i|[tion^nor 
Scotch  law  that  courtship,  or  the  expectation  or  understanding  of  undentanding 
marriage  in  the  minds  of  the, parties,  or  even  the  expressed  inten-  ^^^SH^xSlsn^ 
tion  to  mar^,  does  not  constitute  a  promise  of  mamage.    lliese  tion. 
things  may  nave  a  bearing,  more  or  less  important,  4n  the  other 
evidence ;  but  they  have  an  existence  separate  from  promise,  and 
do  not  themselves  make  promise.    This  was  clearly  and  forcibly 
laid  down  in  the  House  of  Lords  by  the  Lord  Chancellor  (a),  in 
the  case  of  Honyman  (b).   1  have  difficulty  in  seeing  that  anything 
is  proved  by  the  early  correspondence  to  have  taken  place  in  the 
East,  which  if  it  had  taken  place  in  Scotland  we  could  have 
regarded  as  a  promise  of  marriage.    If  there  had  been  clear  evi-  J^^'i'^^^JjJ^i^'.n  of 
dence  of  such  a  promise  before  they  came  to  Scotland,  that  might  rome  ntcety  if 
have  raised  a  question,  of  perhaps  some  nicety,  which  has  been  ^ljyJi^f^"„o. 
glanced  at,  namely,  whether,  if  nothing  is  proved  to  have  passed  mi»e  bcforcVii  y' 
amonntinf^  to  a  promise,  or  the  renewal  of  a  promise  in  Scotland,  »«« '«  s-otiAud. 
the  promise  antecedenliy  made  cJsewhere,  in  a  country  where 

(a)  Lord  Broasham,  Srd  March  1881.  (6)  5  Wilson  A  Shaw,  9S. 
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promise  has  not  the  same  lej^al  quality  and  effect,  would  he  held 
to  have  while  the  parties  were  in  Scotland  the  lef^al  quality  and 
effect  of  a  prt>inisc  .ori|?inally  made  in  Scotland  ;  and  whctlier  its 
character  would  again  chaufrn  if  the  parties  removed  to  another 
country,  and  acain  revive  if  at  some  future  period  they  came  hack 
to  Scotland.  I  am  not  prepared  to  adopt  that  view  of  the  law. 
I  think  that  marriaf?e  in  Scotland  hy  promise  and  suhsequent 
copula  means  that  the  whole  marriage  takes  place  in  Scotland, 
that  the  two  things  which  constitute  the  marriage  are  in  Scotland, 
and  that  it  is  not  stifiicient  that  a  portion  of  what  constitutes  the 
marriage  takes  place  in  Scotland. 

Holding,  then,  that  the  promise  must  l)e  a  clear  and  unequivocal 
promise  of  marriage,  and  that  it  must  be  either  originiUly  made  in 
Scotland,  or  clearly  and  unequivocally  renewed  in  Scotland,  what 
evidence  have  we  of  such  a  promise  in  this  case  ?  Circumstances, 
more  or  less  slender,  may,  to  minds  more  or  less  speculative, 
suggest  theories  of  probability  as  to  a  promise ;  but,  in  ilminister- 
ing  the  law  of  marriage,  what  we  require  in  regait)  to  promise 
18  very  distinct  and  clear  positive  evidence  of  it,  anil  we  even 
require  that  there  shall  Imj  written  evidence  of  the  promise  founded 
on.  It  is  not  necessary  that  the  promise  itself  should  be  reduced 
to  writing,  but  there  must  be  evidence  of  it,  either  in  writinp 
under'  the  hand  of  the  party  alleged  to  have  made  the  proratse. 
or  Ijy  his  judicial  admiasion  of  it.  That  rule  existed  in  the  timt 
of  liord  Stair,  and  has  been  frequently  repeated  from  the  bench. 
In  this  case  no  question  is  raisea  as  to  that  rule,  and  I  ^ude  to 
it  only  to  observe  how  strict  the  rule  is  in  regard  to  proof  rf 
promise  of  marriage.  The  law  does  tiot  tnist  in  that  matter  to 
the  recollection  or  impressions  of  witnesses,  or  to  their  imdet- 
standing  of  the  import  of  expressions  used.  Now,  in  the  present 
case  it  is  not  said  that  the  alleged  promise  itself  was  reduced  to 
writing,  llie  contention  is,  that  the  Defender's  letters  afTord 
evidence  under  his  hand  that  he  had  in  Edinbur^  promised 
marriage.  That  evidence  is  not  to  be  found,  and  is  not  said  to 
be  contained,  in  the  letters  that  passed  between  the  parties  in  the 
spring  of  185/,  while  either  of  them  was  in  Bdinbui^h.  TV 
correspondence  in  Edinburgh  is  meagre,  and  seems  to  have 
reference  to  riding — to  illness  preventing  him  ftom  going  out— 
that  he  cannot  travel  to-morrow — that  the  doctor  had  saia  so  and 
so.  'lliere  is  no  importance  in  these  letters.  The  letters  written 
after  they  left  Edinburgh  have  more  bearing  on  the  question  of 
promise.  I  have  alreaoy  expressed  my  opinion  that  these  letten 
negative  the  idea  that  marriage  had  been  already  constituted  b^ 
interchange  of  consent.  But  I  think  there  may  be  extractea 
from  them  expressions  indicating  that  a  promise  of  some  kind, 
not  then  fulfilled,  had  been  made  to  the  Ihirsuer  at  some  time 
antl  place.  Some  of  these  expressions  may  perhaps  be  constrtied 
as  having  reference  to  a  promise  bearing  more  or  less  diiectfy  m 
the  matter  of  marriage— whether  an  actual  promise  of  mamage, 
or  a  promise  to  do  something  which  might  fadlitate  marriage— 
whether  an  absolute  promise  or  a  qualified  promise — a  promise 
qualified  it  may  be,  with  conditions  which  have  not  been  purified, 
is,  I  thinks  by  no  means  clear.  It  is  not  as  in  the  case  of  Hoaf- 
man  (a),  far  from  it.  There  the  correspondence  was  natural,  and 
the  Defender's  letters  were  plain  and  scarcely  mistakeable.  Here 
the  wl\ple  correspondence  is  artificial  and  enigmatical.  A  corre- 
spondence between  an  Irish  gentleman  in  Ireland  and  an  English 
(a)   Vbitt^a 
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lady  in  England,  plainly  cannot  constitute  a  promise  in  Scotland, 
It  may,  perhaps,  afford  evidence  of  a  promise  having  been  made 
in  SooUand  or  in  England  or  in  Turkey,  where  a  promise  is  also 
alleged  to  have  been  made,  or  in  Russia,  oi^  in  some  place  un- 
known, not  named  or  described  in  the  correspondence.  The  last 
of  these  is,  I  think,  the  utmost  that  can  be  gathered  from  the 
correspondence  in  this  case ;  and,  therefore,  although  it  could  be 
read— which  I  do  not  think  it  can — as  having  undoubted  reference 
to  an  absolute  promise  of  marriage,  it  would  not  establish  the 
other  essential  point,  that  such  promise  was  made  in  Scotland. 
The  letters  are  far  from  being  so  definite  and  precise  as  I  should 
like  to  see  made  the  basis  of  a  declaration  of  law  in  this  important 
matter.     The  law  cannot  afford  to  be  further  relaxed.     If  there 

is  not  satisfactory  evidence  of  such  a  promise  as  can  safely  be 

made  the  foundation  of  a  Scotch  marriage  subsequente  copuia,  it  Sy*^sSLimiH 
is  unnecessary  to  go  further.  *     scoOand 

But  supposing  that  it  should  be  held  that  the  Defender's  letters   Suppodng  a  pro- 
do  contain  an  admission  of  such  a  promise  made  in  Scotland,   Sb!j|^^mwS%e*^ 
something  more  is  re<}uired  to   constitute  a  marriage.    There  intercourse  in 
must  be  sexual  connexion  following  on  that  promise,  and  attri-   S"*''""**- 
butable  to  it.      Here,  again,   1   think  that  the  Pursuer's  case 
fails.    There  was  no  sexual  intercourse  between  the  parties  while 
they   were    in    Edinburgh  in   the   spring   of   185/,  at.  which 
time  the  promise  is  alleged  to  have  been  made.    The  first  sexual 

intercourse  between  them  was  in  Ireland— months  afterwards;    

and  there  they  did  undoubtedly  cohabit  for  some  time.     Now,  aThia  diowf  that 

if  the  matter  had  stopped  there,  it  is  perfectly  plain  that  there  ^JJ^^J^nSSe?'* 

would  not  be  marriage  according  to  the  law  of  Scotland.  Promise 

in  Scotland,  followed  months  afterwards  by  copula  in  Ireland, 

would  not  make  marriage.     I   agree  with  your  Lordships  in 

thinking  that  the  intercourse  in  Ireland  commenced  before  the 

date  of  the  celebration  in  Rostrevor.    The  Pursuer  has  all  along 

denied  that.    The  denial  was  apparently  essential  to  her  theory 

of  the  case,  and  we  see  the  efforts  that  were  made,  and  the  artifices 

that  were  resorted  to,  to  stifle  the  proof  and  hide  the  truth  ;  but 

I  think,  with  your  Lordships,  that  the  evidence  is  irresistible.     It 

has  been  remarked  that  the  fact  of  her  yielding  before  the  religious 

ceremony  indicates  that  she  must  have  been  relying  on  a  previous 

promise,  as  well  as  on  the  progress  that  had  men  made  towards 

getting  the  marriage  solemnized  in  a  Catholic  chapel.     I  do  not 

desire  to  exclude  that  charitable  suggestion,  but  I  may  observe, 

in  the  first  place,  that  the  Pursuer  herself  rejects  it,  for  she  denies  gJif^Jf*** 

that  there  was  any  such  yielding ;  and,  in  the  second  place,  I  may         *"  ' 

observe  that  the  yielding  in  Ireland  could  not  make*  marriage  by 

reason  of  a  promise  in  Scotland,  any  more  than  by  reason  of  a 

promise  in  Ireland  ;   and,  consequently,  it  does  not  afford  the 

slightest  presumption  that  the  promise,  if  any,  was  in  Scotland, 

where  she  did  not  yield,  rather  than  in  Ireland  where  she  did 

yield.     One  thing  is  clear,  namely,  that  the  commencement  of  intercourse  wa» 

their  sexual  intercourse  was  in  Ireland,  several  months  after  the  JJi,  the  Sate  of 

date  of  the  alleged  promise  in  Scotland.    Such  intercourse  cannot,  the  promise. 

in  law  or  to  any  legal  effect,  be  coupled  with  any  supposed  pro-  JJSiuSauanot 

mise  in  Scotland,  or  be  regarded  as  having  anything  to  do  with  araUabiy  be 

the  constitution  of  marriage.    The  sexual  intercourse  was  to  all  SJSSiS  in  Scot- 

l^gal  effects  and    consequences,   in   the  question    of  marriage,  und. 

dissociated  from  the  supposed  promise  in  Scotland.     I   am  not  The  Irish  cmto  it 

indisposed  to  lend  a  favourable  ear  to  any  suggestion  tending  to  thetuwoJed  "' 

excuse  or  palliate  the  premature  yielding  of  tne  Pursuer  to  the   Scotch  prmniae. 


Copula  in  Ireland 
would  not  make  a 
marriage  by  reaaon 
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importunities  of  the  Defender.  If  excuse  can  be  found  in  her 
confidence  that  the  day  of  mairiage  waa  at  hand-^reWing  on  the 
Defender's  assurances  to  that  effect,  and  his  supposed  honour  for 
the  fiilfihnent  of  them — ^let  it  be  received.  In  that  extennatiDg 
view,  the  purchase  of  the  ring  and  the  other  preparations  for  aa 
immediate  celebration  may  have  a  bearing  on  this  incident  in  die 
Pursuer's  history,  and  tend  to  esrplain  the  fact  of  her  having  then 
yielded,  while  she  had  till  then  abstained.  But  by  no  theoiy  or 
notion  of  law  can  that  vielding  be  elevated  into  the  completion  of 
a  marriage,  or  be  made  to  connect  with  any  promise  that  would 
give  it  that  effect.  Here,  then,  we  have  a  course  of  cohabitation 
commenced  and  carried  on  in  Ireland,  which  cannot,  in  law  or  in 
tact,  be  referred  or  attributed  to,  or  made  to  connect  with,  any 
promise  of  marriage  in  Scotland,  actual  or  supposed.  I  am  at  a 
loss  to  understand  how  any  subsequent  intercourse  can  be  refened 
back  to  that  supposed  promise,  overlooking  or  ignoring  all  inter- 
vening events.  But  further  still,  there  was  no  intoroourse  in 
Scotluid  till  after  the  religious  ceremony  in  Ireland.  Now,  if 
that  ceremony  in  Ireland  was  regarded  hj  the  parties  as  a  vaJid 
and  effectual  marriage — as  the  Pursuer  maintained  and  still  main- 
tains it  to  be,  and  as  must  be  presumed  to  have  been  the  view  of 
the  Defender  also,  unless  he  had  in  contemplation  to  esc^ie 
through  some  hole  in  the  statute  law  which  the  other  par^  wai 
not  aware  of— if  the  parties  celebrated  a  marriage  of  this  kmd  in 
Ireland,  and  cohabited  there,  and  if  on  coming  to  Scotiand  th^ 
continued  their  cohabitation,  I  think  it  is  te  moire  reasonable  to 
refer  such  continued  cohabitation  to  what  took  place  in  Irelaiidy 
than  to  attribute  it  to  reliance  on  any  antecedent  promise; — it  is 
far  more  reasonable  to  refer  it  to  a  positive  celebration  of  marnag^ 
accompanied  by  cohabitation,  than  to  refer  it  to  a  supposed  pn^ 
mise  at  an  antecedent  period.  I  think  it  would  be  unreasonable 
to  suppose  that,  when  the  parties  came  to  Scotland  in  September 
1857,  they  would  have  discontinued  their  cohabitation,  had  it  not 
been  for  a  promise  alleged  to  have  been  made  some  months  befoR 
they  went  to  Ireland.  I  therefore  cannot  ascribe  either  the  com- 
mencement of  the  intercourse,  or  its  continuance,  to  the  allend 
promise.  It  has  been  suggested  by  one  of  your  Lordships  mat 
the  cohabitation  in  Scotknd  may  be  ascribed  to  two  things,— 
namely,  the  religious  ceremony  of  marriage  in  Ireland,  and  the 
supposed  antecedent  promise  in  Scotland, — so  that,  in  the  event 
of  one  of  these  supports  failing,  the  Pursuer  may  rest  on  the  otfas. 
I  do  not  agree  in  that.  I  think  that  when  the  parties,  not  haviog 
had  intercourse  on  the  faith  of  the  promise,  entered  upon  a  coarse 
of  carnal  intercourse,  clearly  not  attributable  to  the  promise,  tbe 
continuance  of  the  carnal  intercourse  so  commenced  without  snj 
renewed  promise,  cannot  be  referred  back  to  the  antecedent  pro- 
mise. I  know  of  no  authority  for  doing  so — ^no  authority  for 
holding  that  marriage  by  promise  stdfsequente  cupuia  is  constitoted, 
not  by  the  first  intercourse  after  the  promise,  or  the  first  period  of 
intercourse  after  the  promise,  but  by  some  subsequent  act  of  sexasl 
intercourse  without  any  alleged  or  proved  renewal  of  the  promise. 
Neither  am  I  disposed  to  give  effect  to  another  ^dew  of  the  Pur- 
suer's case  that  has  been  suggested,  namely,  that  the  mairiage 
ceremony  at  Rostrevor,  though  it  should  prove  ineffectual  to  con- 
stitute marriage,  may  nevertheless  stand  good  as  a  promise  and 
consent,  which  may  be  held  to  have  been  somehow  imported  into 
Scotland,  and  by  some  fiction  of  law  be  presumed  to  have  been 
renewed  or  repeated  whenever  the  parties  had  interoourR  in 
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Scotland,  and  thereby  to  constitute  a  Scotcli  marriaf^e.  If  that 
view  be  sound,  it  would  seem  to  be  of  veiy  wide  application. 
Does  it  apply  to  every  pair  married  in  Ireland  or  in  England,  who 
may  have  afterwards  at  any  time  visited  Scotland  and  cohabited 
there,  and  to  all  married  forei^ers  visiting  Scotland  with  their 
wires  P  Are  they  all  bv  some  fiction  of  )aw  to  be  held  as  married 
over  again  in  Scotland  P  or  is  the  supposed  fiction  limited  to  cases 
in  which  the  Irish  or  English  or  other  foreign  marriage  was  in- 
effectual by  reason  of  some  flawP  and  if  so  limited,  does  it  hold 
in  cases  where  the  flaw  was  unknown  to  the  parties,  and  they 
believed  themselves  to  be  already  married,  ana  in  no  need  of  a 
Becond  marriage,  and  never  even  dreamt  of  such  a  thing  P  I 
know  of  no  authority  for  the  propositions  involved  in  this  view  of 
the  Pursuer's  case,  and  I  am  not  disposed  to  accept  either  the 
importation  of  promise,  or  the  fiction  of  renewal.  I  think  that, 
in  such  circumstances  as  occur  in  this  case,  there  is  no  legal  nre- 
suraption  in  favour  of  a  revii'al  or  renewal  of  an  anteoeaent 
promise.  It  would  require  to  be  tl]^ed  and  proved ;  but  here  it 
is  neither  alleged  nor  proved.  T%e  inscribing  of  the  name 
"  Mrs.  Yelverton  "  in  the  visitors'  book,  and  the  other  drcum- 
stanoes  referred  to  as  indicating  an  acknowledgment  of  the  relation 
of  husband  and  wife,  after  the  return  of  the  parties  from  Ireland, 
are,  I  think,  explained  by  what  I  have  alread;^  said. 

I  have  now  stated  the  grounds  of  my  inability  to  concur  in  the 
judgment  about  to  be  pronounced.  Tbe  onus  of  proof  rests  on 
the  Pursuer.  The  matter  in  issue  is  .one  as  to  which,  more  per- 
haps than  any  other,  the  law  requires  that  the  evidence  shall  be 
dear  and  satisfactory.  In  this  case  it  is  not  so.  It  is,  I  think, 
eminently  the  reverse.  The  correspondence,  on  which  much  has 
been  rested,  is  so  mystical — so  vi^e  and  figurative— that  the  real 
meaning  and  intention  of  the  writers  is  left  in  obscurity  and  un- 
certainty. Instead  of  plain  matters  being  stated  in  ordinary  lan- 
guage, we  are  asked  to  extract  marriage  and  promise  of  marriage 
from  metaphors,  riddles,  dreams,  imaginary  aialogues,  and  vague 
allusions  to  unexplained  occurrences.  Instead  of  treading  on 
BoUd  ground,  we  are  launched  upon  a  sea  of  conjectures.  I  do 
not  feel  mysdf  at  liberty  to  substitute  coi^ectures  for  the  proofs 
that  are  wanting,  or  to  accept  of  theories  of  probability  as  to  what 
such  parties  would  in  certain  circumstances  do  or  say,  in  place  of 
proof  of  what  they  actually  did  or  said  ;  yet  I  cannot  help  feeling 
that  much  of  what  has  been  pressed  upon  our  attention  is  of  that 
character.  There  are  also  in  the  case  features  and  incidents  cal- 
culated to  excite  distrust  of  a  different  kind.  Some  of  these  I 
have  already  alluded  to  in  passing ;  others  were  noticed  in  the 
argument  from  the  bar ;  I  shall  not  occupy  time  by  going  over 
them  again.  Having  anxiously  applied  my  mind  to  the  con- 
sideration of  the  case,  and  having  listened  with  attention  to 
the  very  fuU  opinions  now  delivered,  I  have  the  misfortune  not 
to  be  able  to  arrive  at  any  other  result  than  that  which  I  have 
indicated.  I  think  that  the  Pursuer  has  failed  to  establish  her 
allegation  that  in  April  1857  a  marriage  was  contracted  in 
Edinburgh  by  interchange  of  mutual  consent  per  verba  de  priBsenti. 
The  evidence  appears  to  me  to  be,  upon  the  whole,  opposed  to 
that  allegation ;  but  it  is  enough  that  the  Pursuer  has  failed  to 
establish  it.  Then,  as  to  the  alternative  allegation  that  a  marriage 
wa^  constituted  in  Scotland  by  promise  suose^uente  copula,  I  am 
of  opinion  that  the  Pursuer  has  not  satisfactonly  proved  any  such 
clear  and  unambiguous  promise  as  the  law  requires  for  the  basis 


YSLVBtTOR 

LoHowovrB 
(or  Yblverton). 

Lord  Prttidenea 
optm/om. 


Th«re  to  no  legal 
pre«amptioa  In 
IkTourortbe 
revlTBl  or  renews 
of  the  Scotch  pro- 
ntoe  through  the 
efficacy  of  the 


OnM  of  proof  to 
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AeevMeooeofa 
matrimontol  pro- 
mtoe  to  be  clear. 
Here  it  to  not  ao. 
MjrMlcal  character 
of  the  oorreipon- 


The  Court  to  asked 
to  extract  nwtrl- 
mony  from  riddlesj 
and  meUphon. 


Conclnftionii : 
I.  Theresa  ha* 
filled  to  citablUh 
a  marriage  de 
sTtft^Mli  In  April 
1867  In  Edinburgh. 


2.  She  has  pro- 
duced no  clear  erU 
dcnoe  that  a  pro- 
mlie  deJtUuro  was 

Kven  or  renewed 
Scottond. 
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3.  The  Irish 
lexual  intercourse 
cannot  be  a8«<ribcd 
to  any  supposed 
promise  In  Scot> 
land. 


4.  It  to  impossible 
to  briiiB  intn  a 
legal  unitj  the 
sapposed  Scotch 
promise  and  the 
proved  Scotch 
copula^  because 
they  arc  separated 
by  the  intermediate 
occurrences  in 
Ireland. 


5.  The  Irish  cere- 
roooT  cannot  by  . 
any  known  legal 
fiction  be  regarded 
as  constituting  a 
marriage  in  Scot- 
land. 


of  this  ground  of  declarator  of  marriaf^e,  and  still  less  has  she 

(iroved  that  any  promise,  whatever  was  its  character,  which  msT 
lave  been  at  some  time  given,  was  given  or  renewed  in  Scotiand, 
which  I  hold  to  be  essential.  If  I  am  right  in  these  views,  the 
Pursuer  has  failed  on  this  branch  of  her  case  also.  But  further, 
in  reference  to  this  branch  of  the  case,  I  am  of  opinion  that  the 
sexual  intercourse  of  the  parties  having  had  its  comraenoement 
in  Ireland  when  they  met  there  several  months  after  they  had  both 
left  Scotland,  such  intercourse,  commenced  and  for  some  time 
cfmtinued  in  Ireland,  cannot  in  law  l)e  ascribed  to,  or  made  to 
connect  with,  any  supposed  previous  promise  in  Scotland,  so  as  to 
constitute  marriage.  That  I  hold  to  oe  a  perfectly  clear  proposi- 
tion. I  am  hkewise  of  opinion  that  the  intercourse  having  so 
commenced  in  Ireland,  and  having  been  continued  there  after  a 
ceremony  of  marriage  performed  there,  which  the  Pursuer  upholds 
and  founds  upon  as  a  regular  and  valid  marriage,  but  whicn  may 
or  may  not  be  found  to  be  so,  the  sexual  intercourse  of  the  parties 
at  a  subsequent  period  in  Scotland  cannot  be  referred  back  to,  and 
made  to  connect  with,  a  supposed  promise  anterior  to  all  that  took 
place  in  Ireland,  so  as  thereby  to  constitute  a  Scotch  marriai^e. 
The  attempt  to  bring  into  immediate  relation,  and  combine  into 
a  legal  unity,  elements  so  disconnected — eevnts  separated  and  dis- 
sociated by  such  intermediate  occurrences — is  a  novelty  in  our 
law  which  I  do  not  feel  myself  at  Uberty  to  sanction.  Neither  can 
I  sanction  the  notion  that  the  promise  or  consent  implied  in  the 
marriage  ceremony  at  Rostrevor  is  to  be  held  as  imported  into 
Scotland,  and  by  some  fiction  of  law  be  presumed  to  have  been 
renewed  there  whenever  the  parties  repeated  the  sexual  intercourse 
they  had  been  practising  in  Ireland,  and  that  thereby  a  marriage 
was  constitutea  in  Scotland.  In  short,  I  have  been  unable  to 
overcome  the  difficulties,  in  fact  and  in  law,  that  appear  to  me  to 
beset  the  Pursuer's  case  in  either  of  the  alternative  views  of  it 
that  have  been  presented  for  our  decision. 

From  these  elaborate  opinions  it  appears  that  the 
Lord  Ordinary  and  the  Lord  President  were  both 
against  the  lady  on  all  the  points  of  Scotch  law  raised 
by  her  ;  while  on  the  other  hand  Lord  CurrietiiU  and 
Lord  Deas  (the  colleagues  of  the  Lord  Presideivt  in 
the  Second  Division^  held  that  she  had  established  a 
marriage  by  consent  de  prcesetUi,  or,  alternatively,  a 
maiTiagu  by  promise  cum  copula  aubaeqtiente. 

In  the  Court  of  the  First  Division  there  were  present 
at  this  adjudication  but  three  Judges.  The  tinal 
decision,  therefore,  was  carried  by  a  majority  of  two  to 
^ne — the  Lord  PreMdent  being  overruled  in  his  own 
tribunal. 

The  formal  decree  thus  pronounced  by  the  First 
Division  was  as  follows : — 
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Decree  of  the  First  Division  of  the  Court  op     jy»«.^»toii 
Session  appealed  against  to  the  House  of  ,Jf.;?f?"", 
Lords  by  Major  Yelverton.  ,^_   — . 

Decree  of  the 
19th  December  1862.--The  Lords  havinj?  heard  Counsel  for  the  S^IiSi'^'^^ 
parties  on  the  whole  coi^joined  actions, — llccall  the  Interlocutor  of  BLuor  Ycivertoo. 
the  Lord  Ordinary  reclaimed  asainst :  In  the  action  of  declarator 
of  marriure  at  the  instance  of  Maria  Theresa  Longworth,  Pursuer, 
af^ainst  the  Honourable  Major  William  Charles  Yelverton,  Defen- 
der, find  that  the  said  Pursuer  has  instructed  that  she  is  the  ^vife 
of  the  said  Defender ;  therefore  find  and  declare  that  the  Pursuer, 
Maria  Theresa  Longworth,  and  the  said  William  Charles  Yelverton, 
are  lawfollv  married  (persons,  and  that  the  Pursuer  is  the  lawful  wife 
of  the  said  Defender,  William  Charles  Yelverton,  and  decern  :  In 
the  action  of  declamitor  of  fhsedom  and  putting  to  silence  at  the 
instance  of  the  Honourable  M^jor  William  Charles  Yelverton, 
Pursuer,  against  Maria  Theresa  Longworth,  Defender,  assoilzie 
the  said  Defender  therein,  Maria  Theresa  Longworth^  from  the 
conclusions  of  the  said  action  of  declarator  of  Freedom  and  putting 
to  silence,  and  decern :  Find  the  said  Major  William  Charles 
Yeherton  liable  to  the  said  Maria  Theresa  Longworth  in  expenses 
in  both  the  separate  actions  and  in  the  conjoined  actions ;  allow 
an  account  thereof  to.  be  given  in ;  and  remit  the  same,  when 
lodged,  to  the  auditor  to  tax  and  report. 

Against  this  decision  of  the  First  Division  Major 
Yelverton  forthwith  appealed  to  the  House.  But  the 
cause  did  not  come  on  for  hearing  tiU  June  1864*. 

Mr.  Rolt,  Mr.  Anderson,  Sir  Hugh  Cairns ,  and 
Mr.  W.  A.  Clark  were  of  Counsel  for  the  Appellant. 

Mr.  Rolt  in  opening  the  case  observed  that  it  was  ^/-  ^^;^* 
most  important  to  show  in  what  position  in  life  the 
parties  were.  The  Respondent  stated  that  she  was 
the  daughter  of  Mr.  Thomas  Longworth,  of  Smedley 
Park,  Lancashire,  whom  she  described  as  a  gentle- 
man of  ancient  family  and  of  large  property ;  and 
she  stated  that  all  the  expenses  of  the  various  tours* 
and  of  the   housekeeping   at  Edinbui'gh   were   paid  • 

out  of  her  pocket,  the  Appellant  having  nothing 
to  depend  upon  besides  his  pay.  Now  the  result  of 
an  examination  of  the  evidence  was  to  show  that  she 
was  certainly  the  daughter  of  a  Mr.  Longworth,  a 
manufacturer  at  Manchester.  He  appeared  to  ha^^ 
had  -six  childien — three  sons,  William,  Thomas,  and 
John,  and  three  daughters,  the  Respondent,  Mrs. 
Bellamy,  and  Mrs.  Lefevre.     It  appeared  that  there 


818 


CASES   IN   THE   HOUSE   OF   LORDS. 


YSLTnTOM 

V. 

LONOWORTB 

{or   YSLVEKTOM). 

Mr.  SoW* 


was  no  such  place  in  Lancashire  as  Smedley  Park,  and 
that  her  father  was  a  respectable  but  not  a  first-class 
manufacturer  in  that  county,  living  at  a  villa — ^porlwps 
Smedley  villa — in  the  neighbourhood  of  Manchester. 
Her  mother  died  when  the  Appellant  was  very  young, 
so  it  appeared  that  she  had  not  the  advantage  of  a 
home  education  under  the  watchful  care  of  a  mother. 
The  children  after  their  mother's  death  were  sent  out 
to  nurse,  and  then  the  Appellant  was  sent  to  a  convent 
in  Staffordshire,  and  eventually  to  another  in  Boulogne, 
where  it  was  undoubted  that  she  received  an  exceed- 
ingly good  education.  The  evidence  further  showed  that 
her  brother  William  carried  on  a  business  at  Notting- 
ham as  a  draper  and  tailor,  in  which  he  was  assisted 
by  his  two  brothers,  Thomas  and  John,  but  it  did  not 
turn  out  very  successful  The  Respondent,  in  her 
peculiarly  powerful  language,  described  her  &tber  as 
being  the  most  godless  man  the  world  ever  saw.  At 
his  death  he  left  property  in  which  she  shared,  but  it 
was  not  to  a  very  large  amount  It  appeared  that 
after  she  left  the  convent  she  led  a  wandering  life ;  he 
did  not  use  the  expression  in  any  offensive  sense,  but 
he  merely  meant  that  she  moved  about  the  continent 
without  male  protection,  and  therefore  in  a  very  di& 
ferent  position  from  that  of  a  young  lady  guarded  by 
the  watchful  eye  of  a  devoted  mother.  She  was  left 
at  large  upon  the  world,  was  in  communication  with 
a  large  number  of  persons,  and  had  scores  of  corre- 
spondents, to  use  her  own  words. 

The  Lord  Chancellor  inqmred  what  means  the 
lady  had  of  living.   • 

Mr.  Bolt  replied,  the  means  she  had  received  at  her 
father's  death.  They  were  not  so  abundant  as  she 
endeavoured  to  make  out,  bjit  they  were  suffideat  to 
keep  her  in  respectability.  He  was  quite  prepared  to 
admit  that  her  father,  although  not  a  millionaire,  «ra» 
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a  thriving  man.  Coming  to  the  correspondenoe,  he 
thought  it  would  not  be  out  of  place  to  say  a  word  or 
two  upon  its  genera  character.  It  showed  most 
strongly  what  he  must  call  the  woman's  art,  which 
turned  every  subject  that  it  touched  to  the  woman's 
one  thought — ^love  and  matrimony.  Her  nuptial 
au^estions  were  ignored  by  the  Appellant,  who  re- 
pulsed them  as  he  found  them  become  stronger  and 
stronger.  The  lady  threw  herself  into  the  correspon- 
dence with  an  ardour  he  could  not  describe,  making 
use  of  an  expression  of  passion  which  was  unequalled 
by  the  most  amourous  works  that  had  ever  been 
written,  and  eventually  offering  to  make  the  last 
sacrifice  a  woman  could  make.  He,  on  the  contrary, 
although  he  had  taken  up  the  matter  as  an  amuse- 
ment, began  to  grow  a  little  cautious,  and  told  her 
that  he  was  a  confirmed  bachelor,  and  only  looked 
forward  to  his  arm  chair  in  the  United  Service  Club, 
which  was  all  he  should  ever  want.  Finding  that 
she  did  not  take  the  hint,  he  plainly  told  her  that 
he  could  never  marry  her,  and  that  the  only  terms 
upon  which  he  could  ever  take  her  was  that  she  should 
become  his  mistresa  There  was  no  doubt  that  his 
letters  showed  an  equal  cleverness  with  hers,  and  a 
quickness  of  repartee  which  made  him  quite  her  match 
in  that  respect. 

The  Appellant  maintained  that  the  lady  had,  notwith- 
standing his  remonstrances,  forced  her  company  upon 
him,  and  that  sexual  intercourse  had  followed ;  the  only 
conditions  between  them  being  that  their  connexion 
should  be  kept  secret,  and  that  tliey  should  visit  the 
continent  together  whenever  his  military  duties  per- 
mitted. While  in  Wales,  however,  she  renewed  h* 
suggestion  of  a  Boman  ^Catholic  marriage  for  the 
purpose  of  satisfying  her  conscience,  while  at  the  same 
time  it  would  leave  him  perfectly  free,  and  she  went 
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KLTOTOH       ^  Ireland' for  the  purpose  df  carrying  out  this  scheme. 

(or  VKivfiiTON).    Ihe  iirst  letter  bearing  upon  this  part  of  the  case  was 

i^Jf't£i^.       one  from  the  Appellant  to  the  Respondent  in  answer 

to  hers  enclosing  Mr.  Shears's  wedding  cards.     In  that 

he  said: — 

Permit  me  to  add,  aa,  perhaps^  you  will  be  pleased  to  bear,  thit 
sucb  is  really  the  case  that,  by  your  marriage,  you  have  earned  mj 
lasting  gratitude,  as  on  reflection  I  found  that  I  had  placed  myself 
in  a  false  position  with  regard  to  you,  and  one  of  all  others  nuMt 
painful  to  me — ^viz.,  that  I  had  promised  to  you  to  do  more  thso 
I  could  have  performed  when  the  time  came. 

The  Lord  Chancellob.— If  there  had  been  sexual 
intercourse  between  them,  and  no  promise  of  marriage, 
how  do  you  interpret  the  Appellant's  words,  *'  I  had 
«  promised  yoi^  to  do  more  than  I  could   have  per- 

formed when  the  time  came  ?" 

M7\  Rolt. — Those  words  referred  to  a  promise  that 
they  should  live  together,  and  that  he  should  spend 
with  her  all  the  time  he  could.  The  Appellant  in  his 
statement  alleged  that  the  Respondent  came  over  to 
Ireland  at  her  own  suggestion  for  the  purpose  of  re- 
newing the  intimacy  between  them.  The  sexual 
intercourse  commenced  at  Edinburgh  was  resumed, 
they  travelling  together,  through  various  paiis  of 
Ireland,  and  sleeping  together  every  night  After 
some  time  she  renewed  her  request  that  some  sort  of 
ceremony  should  be  gone  through  to  satisfy  her  con- 
science, while  it  would  leave  him  perfectly  free,  and  in 
consequence  of  her  earnest  solicitation  he  consented 
to  go  to  a  chapel  at  Rostrevor.-  There  were  no  wit- 
nesses present,  and  no  marriage  ceremony  or  service 
was  gone  through  between  them.  Under  the* 
circumstances,  it  was  absolutely  necessary  for  the 
Respondent  to  show  that  no  sexual  intercourse  bad 
taken  place  between  them  until  after  the  ceremony 
'  at  Rostrevor,  and  yet  it  had  been  clearly  proved  by 
numbei*s  of  witnesses  that  before  that  time,  during  their 
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Irish  tour,  they  had  Blept*  together  every  night  at  the       *ki-^^e«toii    . 
various  hotels  they  had  stopped  at  Upon  this  point  Lord   (or  yJl^btSI). 
OurriehiU  and  Lord  Dects  strangely  enough  thought       arg^^^. 
the  proof  of  that  fact,  which  it  should  be  remembered 
the  Respondent  denied,  was  favourable  to  her  case. 

Lord  KiNOSBOWN  remarked  that  the  point  of  habit 
and  repute  had  been  given  up  in  the  Court  below. 

The  Attomey-Oeneralt  in  reply  to  a  question  of  the 
Lord  UhanceUor,  said  that  he  should  only  rely  upon 
those  circumstances  so  far  as  they  were  evidence  of  an 
acknowledgment 

Mr.  BoU.—li  was  necessary,  if  his  contention  was 
light,,  that  both  the  promise  de  fuinro  and-  the  co- 
habitation must  take  place  in  Scotland,  or  else  the  « 
contract  de  jjrceaenti  would  not  take  place  there. 
No  promise  de  future  made  in  Ireland,  even  if 
followed  by  a  subsequent  cohabitation  in  Scotland, 
would  be  sufficient  to  cojistitute  a  marriage.  He 
did  not  mean  to  say  that  a  letter  written  out  of 
Scotland,  containing  an  acknowledgment  of  a  pro- 
mise, would  not  be  evidence,  but  it  must  be  most 
carefully  weighed  as  such,  before  it  was  admitted  to 
be  conclusive  of  such  promise. 

Sir  Hugh  Cairns  followed  on  the  same  side,  and  ^"""^SH/r' 
contended  that  there  was  no  proof  of  a  marriage  in 
Scotland  de  prcesentij  nor  any  evidence  of  a  promise, 
copuld  mibaequente  ;  and  as  to  the  Irish  marriage,  he 
maintained  that'  it  was  invalid  under  the  Acts  of 
Parliament,  which  declared  null  and  void  the  marriage 
by  a  Roman  Catholic  priest  of  a  Roman  Catholic  and 
a  Protestant,  or  a  person  who  liad  within  twelve 
months  professed  himself  to  be  a  Protestant. 

Lord    Brouoham. — As  the  Lord    President    was 
against    the   Scottish    marriage,  he   ought    to   have, 
decided  upon  the  Irish  one. 
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YMLYmoiK  Sir  Hugh  Gairna  then  adverted  to  the  allegatioM 

(J^BLmroM).  ^  to  the  Scotch  marriage.     The  acknowledgments 

Sir  HtiTcatrnt*  and    admlssions    relied    upon    by   the    Respondent 

proved,  she  said,  that  a  marriage  had  taken  place 

between  herself  and  the  Appellant  before  the  ISth 

of  April  1857,   at  which  date  they   left  Scotland; 

and  yet  in  the  July  following  she  declares — '*  You 

know  you  are — ^you  have  always  been  firee.**     This 

sentence  alone,  he  contended,  was  a  sufficient  answer 

to  those  alleged   admissions    and   acknowledgments. 

It  was  not  a  release  from  a  promise,  but  a  declaration 

,  of  freedom. 

Then  as  to  copula ;  what  says  Lord  Campbell  in 
the  Queen  v.  Millis  ?  (a).  He  says,  "You  must  look 
''  to  the  intention  of  the  parties ;  for  if  the  woman 
'*  in  surrendering  her  person  is  conscious  that  she  is 
"  committing  an  act  of  fornication  instead  of  consom- 
"  mating  her  marriage,  marriage  will  not  thereby  be 
"  constituted." 

[Lord  Brougham. — I  do  not  believe  that  Lord 
Campbell  ever  said  that  the  copula  must  be  with 
the  intention  of  constituting  marriage.  The  law 
itself  refers  the  copula  to  the  prior  promise.] 

The  incident  regarding  her  passport,  where  the 
Appellant  told  her  to  sign  it "  Theresa  Telverton," 
also  proved  that  she  was  not  in  the  habit  of  using 
that  name,  as  she  would  have  had  a  right  to  do  if 
married.  The  alleged  admission  by  Major  Yelverton 
to  a  Mr.  Goodliffe,  that  he  had  married  the  Respon- 
dent, could  not  be  relied  upon;  neither  could  any 
sound  argument  be  raised  upon  the  fact  of  the 
Appellant  addressing  the  Respondent's  letters  "Mrs. 
Yelverton  *'  while  she  was  abroad.    The  Respondent 

(a)  10  Qark  &  Finn,  782. 
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had  never  gone  by  the  name  of  Mrs.  Yelverton  until  yil?  mtoh 
she  went  abroad,  nor  had  the  Appellant  ever  distinctly  (cJybSJSSSi). 
told  any  person  that  they  had  been  mairried.  The  sir  ^^^^^^ 
relations  of  the  Respondent  had  always  treated  her  as 
an  unmarried  woman;  and  even  when  she  was  at 
Boulogne  had  addressed  her  as  "Miss  Longworth." 
Another  strong  circumstance  in  favour  of  the.  Appel- 
lant was  the  conduct  of  the  Respondent  herself,  when 
informed  that  the  Appellant  denied  this  marriage. 
She  did  not  tell  his  brother  not  to  insult  the  wife  of 
his  brother  by  offers  of  money,  neither  did  she  assume 
to  sign  herself  "  Yelverton/'  but  simply  "  Maria 
Theresa.'*  The  Respondent  having  preferred  a  charge 
of  bigamy  against  the  Appellant,  relied  entirely  in  the 
course  of  that  proceeding  upon  the  Irish  marriage 
alone,  and  not  a  single  allusion  was  made  to  the 
Scotch  marriage ;  and  the  same  peculiar  circumstance 
occurred  in  her  first  action  of  declaration  of  marriage, 
there  being  again  no  mention  of  the  Scotch  marriage. 
Having  abandoned  that  action,  she  took  no  further 
steps  until  some  months  after  Major  Yelverton  had 
commenced  his  action  for  "freedom  and  putting  to 
silence."  All  the  letters  produced  by  Major  Yelverton 
were  in  a  perfect  state,  while  most  of  those  brought 
forward  by  the  Respondent  were  mutilated.  Sir 
Hugh  Cai/ms  farther  remarked  strongly  upon  the 
fact  that  the  Respondent-had  employed  a  Miss  Crabbe, 
who  was  very  like  her,  to  go  to  the  places  she  and 
Major  Yelverton  had  stopped  at  before  the  Rostrevor 
marriage,  and  pass  herself  off  as  Mrs.  Yelverton,  so  as 
to  get  rid  of  the  evidence  of  the  hotel-keepers  called 
by  the  Appellant,  by  confronting  them  with  Miss 
Crabbe  on  being  ^ut  into  the  witness  box.  That 
circumstance  showed  that  the  Respondent  was  con- 
scious of  the  weakness  of  her  case,  and  was  desirous 
of  bolstering  it  up  by  any  means  in  her  power. 

3  I 
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The  Counsel  for  the  Respondent  were  the  AUanyg^ 
Qemral  (a),  the  Lard  Advocate  (6),  Mr.  Whiteside,  Mr. 
H&n/nesseyy  Mr.  OarrvpbM  Smith,  and  Mr.  D.  Bruce. 

The  Attomey-Oeneral,  after  indignantly  repelling  the 
imputations  which  had  been  cast  upon  the  Bespond^t^ 
observed  that  her  letters,  so  much  commented  on,  were 
intellectual  and  refined,  he  might  almost  say  spiritoal 
but  certainly  not  impure.  They  indicated  a  mind 
naturally  brilliant  and  sentimental,  and  highly,  but  at 
the  same  time  peculiarly,  cultivated.  The  detestabk 
and  abominable  constructions  which  had  been  put  o& 
particular  passages  would  not  occur  to  any  ordinaiy 
reader,  but  were  the  natural  progeny  of  an  exoesmve 
and  perverse  ingenuity,  straining  to  fortify,  by  finrced 
interpretations,  a  case  felt  to  be  infirm.  The  real 
character  of  this  unfortunate  lady  could  not  well  be 
appreciated  without  adverting  to  her  origin  and  eariy 
education.  She  was  the  child  of  a  Protestant  father 
and  a  Roman  Catholic  mother,  and  had  be^i  brou^t 
up  in  the  seclusion  of  a  convent.  Singularly  gifted, 
she  was  a  skilful  musician  and  artist ;  and  was  devoted 
to  the  study  of  poetry  of  a  dreamy  intellectual  dasB^  • 
such  as  the  writings  of  Tennyson,  Shelley,  and  Long- 
fellow, in  which  the  sentiment  was  very  prominent^ 
but  in  which  there  was  not  the  slightest  tendency  to 
grossness.  Partly  firom  romantic  and  enthusiastic 
notions  thus  acquired,  and  partly  firom  her  inexpe- 
rience of  the  world,  consequent  on  such  a  bringing 
up,  she  was  not  sufficiently  sensible  of  the  importance 
of  an  absolute  submission  to  the  restraints  of  society. 
Such  a  nature,  so  reared,  would  be  likely  to  take 
many  romantic  steps ;  but  it  was  the  very  last  that 
would  submit  to  the  degradation  and  abasement 
which    his   learned  friends,   under  the   presBure  of 


(a)  Sir  Roundell  Palmw.    (b)  Mr.  Monoridfe. 
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neoeflsity,  had  alleged  to  have  been  courted  by  this 
lady.  The  Appellant^  it  would  appear,  was  of  a 
temperament  somewhat  shnilar  to  that  of  the  Se* 
spondent^-^iond  of  the  same  pnnniits,  and  having  a 
mind  capable  of  sympathizing  with  that  of  the  lady. 
The  oorrespondenee  was  commenced  by  her  writing  a 
letter  to  the  Appellant  requesting  him  to  forward  a 
letter  to  her  cousin*  That  letter  may  have  been  a 
mere  pretence  to  give  him  an  opportunity  of  renewing 
the  aoquaintance  if  he  choee,  or  it  may  have  been 
written  band  fids  for  the  purpose  she  stated.  At  any 
rate  he  availed  himself  instantly  of  the  opportunity 
offered  He  wrote  asking  her  to  write  to  him,  and 
expressing  his  disappointment  at  not  being  able  to 
go  to  Italy  to  see  her.  Therefore  it  was  he  who 
virtually  opened  the  correspondence,  and  who  expressed 
a  strong  wish  that  it  should  be  continued,  a  fact 
totally  incompatible  with  his  statement  that  she  had 
thrust  herself  upon  him.  With  respect  to  their  meet- 
ing in  the  Crimea,  when  the  AppeUant  alleged  that  he 
told  the  lady  he  could  not  marry  her,  and  also  alleged 
^  that  gross  liberties  took  place  between  them,  the  Be- 
spondent  denied  that  such  liberties  took  place,  or 
that  any  improprieties  were  permitted  by  her ;  and 
she  moreover  asserted  that  the  Appellant  wanted  her 
to  mnrry  him  secretly  in  a  Greek  chapel,  but  that  she 
had  refused  to  do  so.  The  evidence  confirmed  her 
statement  most  materially,  for  it  showed  that  the 
&mily  she  was  visiting  had  throughout  i*eceived  Major 
Yelverton  as  the  lady^s  suitor;  and  dare  he  have 
accepted  their  hospitalities  under  such  a  pretence  if  it 
had  been  false  ?  The  letters  also  showed  that  he  had 
discussed  with  her  the  pecuniary  and  other  difficulties 
which  stood  in  tlje  way  of  their  marriage. 

It  had  been  considered  important  to  show  the 
previous  relations  in  which  the  parties  stood    There- 

8l  2 


Yblvrbtoh 

V. 
LONOWOETB 

{or  YavKBTON). 

TheJUontof 
Qemermtr, 


826 


CASES   IN   THE   HOUSE   OF  LORDS. 


YSLVERTON 

v. 

l^NGWORTU 
{or  YSLYBKTON). 

The  jittomejf^ 
GeneraTM 


fore,  if  their  Lordships  accepted  the  allegation  of  his 
learned  friends  that  the  lady  had  previously  proposed 
or  agreed  to  cohabit  illicitly  with  the  Appellant,  it 
would  materially  affect  the  evidence  as  to  what  had 
taken  place  in  Scotland. 

The  LoBD  Chancellob. — The  Appellant  does  not 
pretend  that  there  was  any  illicit  connexion  between 
them  imtil  they  met  in  Edinburgh. 

The  A  UoTTvey-Oeneral  said  that  was  perfectly  dear ; 
but,  unless  he  misunderstood  the  arguments  on  the 
other  side,  they  alleged  that  the  letters  he  was  re- 
ferring to  contained  proposals  on  the  part  of  the  lady 
that  they  should  cohabit  without  marriage,  and  that 
the  vicAt  to  Scotland  was  to  carry  out  that  project, 
and  not  for  the  purpose  of  entering  into  a  contract  of 
marriage.  He  confidently  and  indignantly  repelled 
and  repudiated  such  an  interpretation  of  the  corre- 
spondence, and  he  was  prepared  to  vindicate  all  the 
equivocal,  or  apparently  equivocal,  passages,  and  to 
show  that  they  were  entirely  consistent  with  the 
utmost  purity  on  the  part  of  the  lady.  The  prudence 
of  the  Respondent's  conduct  in  Edinburgh,  the  fact 
that  she  took  Miss  M'Farlane  with  her  as  her  com- 
panion, that  she  invariably  received  Major  Yelverton 
in  her  presence,  and  never  visited  him  except  in  her 
company,  were  proo&  of  purity.  The  letters  which 
passed  between  the  parties  during  the  separation  whid 
preceded  their  meeting  in  Ireland  fully  bore  out  the 
statement  of  the  Eespondent  that  a  marriage  had  been 
contracted  between  them,  but  that  she  had  not  per- 
mitted the  Appellant  to  enjoy  the  rights  of  a  husband, 
because,  for  the  satisfaction  of  her  conscience,  she  re- 
quired the  performance  of  a  religious  ceremony  by  a 
priest  of  her  own  faith.  Major  Telverton  had  evi- 
dently been  entreating  her  to  give  hun  the  fiill  privi- 
leges of  a  husband  before  the  performance  of  such  a 
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ceremony ;  and  in  reply  she  said,  '*  By  trusting,  I  may      t^mlyemtov 

lose   both  present  life  and  life  hereafter/'      What   (or^^^SS?.). 

meaning:  could  be  attached  to  those  words  if,  as  Major     nr  J^^tonwy. 

Telverton  asserted,  she  had  already  yielded  to  his 

wishes  ?    He  appeared  to  have  treated  her  desire  for 

a  religious  ceremony  as  a  piece  of  conventionality, 

and  it  was  doubtless  in  reply  to  such  a  suggestion 

that  she  wrote  "  Conventionality  is  not  the  question 

between  ua"    The  letters  which  arose  out  of  the  affair 

of  the  wedding  cards  were  equally  favourable  to  his 

client's  case.      In  Major  Yelverton's  affected  letter 

upon  the  receipt  of  the  cards,  in  which  he  pretended 

that  he  thought  the  Respondent  was  the  bride,  he 

admitted  that  he  had  made  her  a  promise  of  marriage. 

''I  had  promised  to  you  to  do  more  than  I  could  have 

performed  when  the  time  came/'     And  although  in 

her  answer  there  occurred  the  phrase  which  had  been 

80  much  relied  upon  by  the  other  side — "  Don't  say  it 

is  a  comfort  for  you  to  be  rid  of  me ;  if  it  is,  you 

know  you  are — ^you  always  have  been — ^free;'.'  that 

meant,  not  that  there  was  no  contract  between  them, 

but  that  she  did  not  wish  to  enforce  it  if  he  was  really 

anxious  to  get  quit  of  her. 

There  had  been  a  marriage  de  prceaeTiti,  or  a  pro- 
mise followed  by  cohabitation  also  in  Scotland,  whether 
after  an  interval  or  not  did  not  matter,  neither  was  it 
material  whether  the  cohabitation  commenced  in  Ire- 
land or  Scotland,  so  long  as  it  took  place  at  one  time 
or  another  in  the  latter  country,  and  was  referrible  to 
the  promise.  The  evidence  showed  that  over  and  over 
again  the  Appellant  had  represented  the  Respondent 
as  his  wife,  on  occasions  when  there  would  have  been 
no  necessity  for  doing  so  had  they  not  really  been 
married.  Thus  cohabitation  was  going  on  in  Scotland, 
accompanied  by  acknowledgments  tjbat  /they  were 
husband  and  wife,  which,  he   contexx^d^  distinctly 
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referred  to  the  promise  made  in  Edinburgh.  The 
letters  which  passed  between  the  parties  after  they 
went  abroad  were  also  strongly  confinnatoiy  of  this 
view.  The  gentleman's  letters  were  the  only  ones 
they  had  to  guide  them  upon  this  part  of  the  oase,  as 
only  one  of  the  lady's  had  been  produced.  In  one  he 
said,  ^^  The  cat  must  be  kept  in  the  bag  just  yet»  for  if 
the  fiery  devil  gets  out  now,  shell  explode  a  precioos 
magazine,  and  blow  us  all  to  the  d— -*L  In  the  future, 
there  is  hope  of  being  able  to  loosen  the  strings."  In 
another  he  referred  to  a  letter  of  hers,  in  which  she 
said,  ^'  I  told  you  my  resolution,  in  case  certain  events 
did  occur.  You  were  very  angry,  but  it  would  be  my 
duty,  and  I  must  do  it.**  He  then  warned  her  that  if 
she  broke  faith  with  him,  '*  You  will  never  from  that 
moment  have  one  hour  of  even  tolerable  content  during 
the  rest  of  your  life/'  and  continued  '^  If  you  do  feel 
any  love  for  me,  you  must  change  that  resolution.  If 
I  depart  this  life,  you  may  speak ;  or  if  you  do^  you 
may  leave  a  legacy  of  the  fiusts,  but  while  we  both 
live  you  must  trust  me  and  I  must  trust  you.  When 
I  find  my  trust  misplaced,  if  you  have  any  affection 
for  me,  I  do  not  envy  you  the  future.  Your  duty  lies 
this  way — ^not  that.''  Was  this  the  language  of  a 
paramour  to  his  mistress,  or  of  a  husband  to  his  wife  ? 
It  had  been  attempted  on  the  other  side  to  show  that 
Major  Yelverton  had  prostituted  the  word  **  duty/'  as 
he  had  done  the  services  of  the  Church,  but  he  hoped 
their  Lordships  would  not  in  their  judgment  cast  such 
a  slur  upon  that  gentleman.  The  finct  of  her  bdqg 
addressed  as  "  Miss  Longworth  "  while  at  Boulogne 
showed  the  fidelity  with  which  the  lady  had  kept  her 
husband's  secret,  but  was  no  evidence  against  her 
statement  that  they  were  married.  On  the  contraiy, 
it  could  not  be  supposed  that  if  her  sister  had  believed 
that  they  were  not  married  she  would  have  received 
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the  Bespondent^  and  written  to  the  Appellant  asking  Tu^nw 
him  to  write.  In  her  last  letter  to  the  Appellant  the  (^^ar***" 
Bespondent  said,  "Tell  your  mother  the  truth ;  you 
will  recollect  I  told  you,  befoife  I  consented  to  keep  the 
marriage  secret,  that  this,  and  this  alone,  was  the  only 
sacrifice  I  would  not  make  for  you/'  This  referred  to 
the  loss  of  her  reputation. 

If  their  Lordships  were  not  satisfied  that  there  had 
been  a  marriage  per  verba  de  pramnti^  he  should  rely 
npon  the  promise,  anheequente  copulA  The  Scotch 
promise  was  the  cause  of  the  Irish  marriage.  The 
promise,  the  ceremony,  and  the  cohabitation  were  all 
parts  of  one  transaction.  It  was  in  fulfilment  of  the 
promise  that  that  ceremony  took  place ;  and  the  pro- 
mise was  kept  in  view  throughout.  All  the  circum- 
stances of  the  Irish  marriage  gave  the  lie  to  the  theory 
of  the  Appellant  His  declaration,  as  proved  by  Father 
Hooney,  established  the  fistct  that  the  Irish  ceremony 
was  considered  by  both  of  them  to  be  a  solemn  con- 
firmation of  that  which  had  already  taken  placa. 

TheZord  Advoeatet  following  the  Attomey-QeneraZ 
on  behalf  of  the  Bespondent,  observed  that  there  had 
been  an  honourable  courtship,  and  that  at  the  end  of 
it  there  had  been  difficulties  raised  by  the  Appellant, 
who  proposed  a  secret  marriage.  This  the  pursuer 
objected  to,  but  ultimately  her  scruples  were  over- 
come, and  they  exchanged  consent  in  Edinburgh, 
and  subsequently  carried  out  a  religious  ceremony 
in  Ireland.  The  points  to  which  he  would  address 
himself  were,  first,  that  there  was  a  promise  of  mar- 
riage in  Scotland ;  secondly,  an  interchange  of  consent 
in  Scotland  ;  and  thirdly,  a  marriage  in  Ireland.  The 
first  two  depended  upon  the  construction  of  tho  law  of 
Scotland^  and  he  contended  that  the  promises  and 
subsequent  copula  in  this  case  constituted  a  Scotch 
marriage.    The  law  of  Scotland  was  the  old  canon 
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law  of  Europe,  by  wHch  consent,  as  in  this  case,  was 
sufficient  to  constitute  marriage.  It  was  not  necessary 
to  show  the  time  of  the  consent,  but  quite  sufficient 
to  prove  that  there  had  been  a  promise  and  subsequent 
copula. 

Lord  Chelmsfobd. — ^There  was  a  promise  inGsLita. 

The  Lord  Advocate  said  that  there  was  a  promise 
there,  but  there  was  a  subsequent  rupture,  and  the 
whole  affim*  was  broken  ofiT.  The  promise  was  after- 
wards renewed  in  Edinburgh. 

Lord  Brouoham. — If  two  witnesses  proved  that 
th^re  was  a  promise,  do  you  mean  to  say  that  writing 
was  necessary? 

The  Lord  Advocate  said  that  it  certainly  was  noL 

Lord  Brougham. — Would  you  say  dear  evidence 
of  the  promise  is  as  good  as  writing. 

The  Lord  Advocaie. — ^Yes. 

Lord  Brougham. — If  you  had  an  acknowledgment 
out  of  Scotland  referring  to  a  promise  in  Scotland, 
would  you  consider  that  sufficient  evidence? 

The  Lord  Advocate  said  that  he  should.  In  &ni 
V.  MUee  (a)  a  marriage  was  held  to  have  been  con- 
stituted by  promise  and  subsequent  copula^  although 
the  parties  had  been  in  a  course  of  connexion  for 
years  prior  to  the  promise,  and  although  no  copula 
was  proved  to  have  taken  place  between  them  till  the 
expiration  of  nearly  eight  months  after  the  promise ; 
still  the  Cotirt  of  Session  held  that  such  copula  was 
the  result  of  the  promise  and  in  reliance  on  it.  In 
the  case  now  before  their  Lordships  everything  went 
on  the  faith  of  the  promise  made  in  Scotland. 

The  Lord  Chancellor. — Must  it  not  be  dear  that 
the  lady  consented  to  cohabitation  on  the  fiuth  of  his 
promise? 


(a)  8  Shaw  &  D.,  89. 
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The  Lord  Advocate. — The  strongest  case  is  that  of  yblyektoii 
a  mistress  Kving  with  a  man,  and  then  a  subsequent  /^^"tj^J, 
promise,  to  which  he  had  akeady  called  their  Lord-  ^ 

,.,.,..  Lord  Advocate's 

snips   attention.  argumau. 

The  letter  from  Major  Yelverton,  dated  Christmas 
Day  1857,  contained  expressions  which  could  mean 
nothing  but  marriage.  After  stating  '^  I  have  done 
more  than  I  promised  (at  great  risk),"  he  said,  "  If  you 
do  feel  any  love  for  me  you  must  change  that  resolu- 
tion. If  I  depart  this  life,  you  may  speak ;  or,  if  you 
do,  you  may  leave  a  legacy  of  the  facts ;  but  whilst 
we  both  live,  ypu  must  trust  me  and  I  must  trust 
you.  When  I  find  my  trust  misplaced,  if  you  have 
any  affection  for  me,  I  do  not  envy  you  the  future 
—your  duty  lies  this  way,  not  that."  No  one  could 
for  a  moment  suppose  that  he  was  telling  her  to  leave 
a  legacy  of  her  disgrace. 

Mr.  Rolt  replied. 

» 

The  following  opinions  were  delivered  by  the  Law 
Peers. 


The  Lord  Chancellor  (a) :  ^^<»*^  chanetuor* 

My  Lords,  in  offering  to  your  Lordships  my  opinion 
on  this  veiy  painful  case,  it  is  my  desire  to  make  no 
observation  that  is  not  necessary  for  the  decision  of 
the  legal  rights  of  the  parties. 

The  Respondent  sought  in  the  Court  below  to  esta- 
blish the  fact  of  a  marriage  between  herself  and  the 
AppellaMt,  first  on  the  ground  of  a  present  engagement 
to  become  husband  and  wife  mutually  exchanged 
between  the  parties  when  in  Scotland ;  secondly,  in 
the  alternative,  if  the  evidence  be  not  sufficient  to 
prove  an  immediate  present  contract,  the  Respondent 

(fl)  Lord  Wertbury. 
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YcLTEBTON  pleacls  that  there  was  a  marriage  by  a  promiao  to 
i<J^VmS^).  marry  given  in  Sa>tland,  followed  by  oohabitadon  on 
j^rd  ci^aor't  the  faith  of  that  promisa 

The  Respondent  also  affirms  on  the  record  that  a 
religious  ceremony  took  place  between  the  parties  in 
Ireland  which  amomited  to  a  marriage  if  there  was 
none  before ;  but  she  was  content  in  the  Ck>iirt  below 
to  have  it  assumed  that  this  ceremony  did  not  f&r  ae 
constitute  a  valid  marriage,  and  having  so  submitted, 
it  is  not  competent  to  her  to  maintain  a  different  view 
of  the  case  before  this  House  as  a  Court  of  Appeal 

I  shall  therefoi*e  give  no  opinion  on  the  question 
whether  what  passed  between  the  parties  in  LneUnd 
was  sufficient  of  itself  to  constitute  a  marriage,  it 
being  plain  that  the  point  was  withdrawn  by  the 
Bespondent  firom  the  consideration  of  the  Court  below. 
In  this  all  the  Judges  agi-ee.  I  shall  regard  the  acte 
of  the  parties  in  Ireland  merely  as  part  of  the  ru 
geetoB,  which  may  or  may  not  tend  to  prove  or  disprove 
the  case  of  a  Scotch  contract  of  maniage.  The  case 
of  the  Respondent,  therefore,  is  reduced  to  the  two 
propositions  already  stated,  the  first  of  which  is  that 
there  was  an  immediate  present  contract  of  marriage 
by  the  interchange  of  mutual  consent  made  at  Edin- 
burgh during  the  mont{i  of  April  1867. 

As  to  the  nature  of  the  consent  which  is  to  consti- 
tute marriage,  I  accept  the  observation  of  the  Lord 
Preaidmt,  that  it  must  be  deliberate  and  serious,  anJ 
given  mutually  with  the  view  and  for  the  purpose  c>f 
creating  thenceforth  the  relation  of  husband  and  wife. 
It  is  not  necessary  that  a  contract  so  made  should  be 
followed  by  cohabitation- 

With  respect  to  the  evidence  that  shall  be  sufficient 
to  prove  a  marriage  so  constituted^  great  latitude  h 
allowed  by  the  law  of  Scotland.  It  was  said  in  this 
House  by  Lord  Cottenham  (then  Lord  ChanceUorh 
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in  the  case  of  Hoggan  v.  Crcdgie  (a),  "  It  is  not     vm.vhtwi 
necessary  to  prove  the  contract  itself ;  it  is  sufficient  (or^iHwLnon), 
if  the  facts  of  the  case  are  such  as  to  lead  to  satis-  ^^^  aamruot^t 
&ctor7  evidence  of  such  a  contract  having  taken  place. 
Upon  this    principle,  the    acknowledgment  of   the 
parties,  their  conduct  towards  each  other,  and  the 
repute  consequent  upon  it,  may  be  sufficient  to  prove 
a  marriage.'' 

And  again,  the  rule  is  stated  more  fully  by  Lord 
Brougham,  when  advising  this  House  in  the  case  of 
Honym€m{h),  a  case  which  in  many  respects  is 
similar  to  the  present. 

When  a  marriage  is  alleged  to  be  constituted  by 
deliberate  consent  mutually  exchanged,  it  is  reason- 
able that  there  should  be  some  certainty  in  the  allega- 
tion  as  to  the  time  and  place  when  the  contract  was 
made ;  and  in  this  case  such  certainty  is  found  in  the 
pleading  of  the  Bespondent.  But  I  cannot  agree  with 
the  Lard  Presid&nt  in  what  seems  to  have  been  his 
opinion,  that  if  the  BespondenVs  evidence  &ils  to 
substantiate  the  exchange  of  present  consent  (xt  the 
particular  time  amd  plaee  which  are  amgnedy  but  is 
sufficient  to  warrant  the  conclusion  that  there  was  a 
deliberate  interchange  of  consent  in  Scotland,  but 
without  proving  the  time  and  place  that  are  assigned, 
the  Court  is  not  warranted  in  declaring  that  a 
marriage  was  contracted  between  the  jjarties.  In  my 
judgment,  when  a  marriage  is  pleaded  as  having  been 
contracted  by  parties  in  Scotland  by  means  of  the 
interchange  of  deliberate  present  consent,  it  is  not 
necessary  to  allege  the  particular  place  in  Scotland  or 

(a)  McLean  &  Rob.  942. 

(6)  Homfmm  v.  Campbell,  5  Wil.  &  Sh.  92,  and  2  D.  & 
Clark,  265,  where  letters  eontaining  no  direct  promise,  but 
accompanied  by  conduct  and  followed  by  copula,  were  held  by 
the  House,  under  the  advice  of  Lord  Chancellor  Brougham, 
sufficient  to  establish  a  Scotch  marriage. 
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yelvbrton  the  exact  day  where  and  when  such  consent  was 
ior^lmn™).  exchanged.  And  further,  if  the  particular  time  and 
Lord  ck^uor't  placc  are  alleged,  such  allegation  will  not  detract  from 
the  sufficiency  of  evidence  that  proves  a  marriage  by 
the  deliberate  interchange  of  present  consent  made  in 
Scotland,  although  it  does  not  extend  to  prove  tlie 
particular  time  and  place  which  are  pleaded.  The 
strict  rule  applied  by  the  Lord  President  iu  this 
respect  appears  to  me  to  weaken  veiy  much  the  force 
of  his  judgment  upon  this  part  of  the  case. 

The  Bespondent  has  pleaded  that  there  was  a 
solemn  interchange  of  consent  to  become  husband 
and  wife  on  Sunday  the  12th  April  1857  at  the  house 
of  Mra  Oemble  in  Edinburgh.  The  form  adopted 
was,  as  the  Respondent  states,  the  reading  aloud  by 
the  Appellant  from  a  prayer  book  of  the  marriage 
service  used  by  the  Church  of  England. 

The  Lord  President  casts  discredit  on  ihiB8tat^ 
ment,  because  it  is  neither  said  nor  proved  by  the 
Respondent  that  there  was  any  writing  interchaiiged, 
or  that  there  was  any  person  present  at  this  allied 
interchange  of  consent.  The  Lord  President  inasla 
on  the  fact  that  persons,  even  in  a  humble  sphere  of 
life,  when  contracting  marriage  in  such  a  manner, 
rarely  omit  to  preserve  evidence  of  it  by  interchange 
of  writings,  or  by  the  presence  of  confidential  wit- 
nesses ;  and  he  dwells  on  the  omission  to  do  so  as 
inconsistent  with  the  intelligence  and  foresight  of  the 
Respondent. 

It  is  true  that  this  omission  has  veiy  much  weakened 
the  Respondent's  power  and  means  of  proving  her  case, 
but  the  omission  itself  is  entirely  in  accordance  wilt 
the  truth  and  consistency  of  that  case.  Her  case  if. 
and  it  is  proved  by  various  parts  of  the  correspondeno?, 
that  the  marriage  between  herself  and  the  Appellant 
was  to  be  kept  secret,  and  not  even  avowed  in  their 
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mutual  letters  for  fear  of  accident,  a  caution  which      ywymtom 
seems  to  have  been  observed  until  their  visit  to  the   (or  yStoton). 
Continent  in  1858,  when  we  find  the  Appellant  for  ^^^J^^^"^** 
the  first  time  writing  to  the  Bespondent  as  Madame 
Yelverton. 

It  would  have  been  inconsistent  with  the  case  on 
both  sides  if  we  had  found  thai,  the  want  of  which  is 
made  so  great  an  objection  by  the  Lord  President 

But  there  occurs  in  the  subsequent  correspondence 
a  remarkable  confirmation  of  the  statement  that 
some  engagement  or  promise  relating  to  marriage 
took  place  on  the  12th  of  April,  and,  inasmuch  as 
it  arises  from  an  undesigned  coincidence,  it  is  the 
more  convincing. 

In  a  letter  written  by  the  Respondent  to  the  Ap- 
pellant on  the  12th  of  July,  being  exactly  three 
months  after  the  alleged  engagement  on  the  12th  of 
April  in  Edinburgh,  the  Bespondent  uses  these  words : 
"  My  ears  ache  to  hear  the  '  mia ' "  (that  is,  to  hear 
the  words  "  my  own  "\  "  though  I  am  convinced  you 
might  say  it  with  perfect  truth  now  and  for  exactly 
three  months  past."  That  is  to  say,  the  Bespondent 
reminds  the  Appellant  that  his  right  to  call  her  his 
own  commenced  exactly  three  months  ago,  namely, 
on  the  12  th  of  ApriL 

I  regard  this  letter  of  the  12tb  of  July  as  full  of 
proof  of  the  truth  of  the  Bespondent's  chief  allegations, 
namely,  that  there  had  been  a  marriage  by  mutual 
consent,  or  at  all  events  a  deliberate  mutual  sacred 
promise  to  marry  entered  into  at  Edinburgh  on  the 
12th  of  April  1857,  but  that  there  had  not  been 
cohabitation  in  consequence  of  the  refusal  of  the 
Respondent  to  consent  to  cohabitation  until  a 
religious  ceremony  had  been  performed.  The  Ap- 
pellant indeed  affirms  that  there  was  sexual  inter- 
course between  himself  and  the  Bespondent  before 
she  quitted  Edinburgh  in  April  1857}  an  allegation 


opimon. 
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YELvteTOM  which  the  Judges  in  the  Court  below  refused  to 
(o/y5?vk"™m).  S^^^  credit  to.  And  it  is  to  me  a  strong  proof  of 
Lord  a^uor's  the  truth  and  honour  of  the  Respondent  thftt  Bhe 
has  denied  that  which  the  Appellant  aflSrms.  f(x 
it  was  plainly  her  interest  to  have  admitted  that 
cohabitation  did  take  place  before  she  left  Scotland 
in  April  1857,  inasmuch  as  it  appears  to  me  (and  soA 
I  infer  from  his  judgment  would  have  been  the  opinion 
of  the  Lord  PrerideifU)  that  there  would  then  bare 
been  no  difficult]yin  arriving  at  the  oondufflon,  upon 
the  evidence  of  the  Appellant's  subsequent  letien, 
that  there  had  been  a  promise  to  marry  given  in  Scot- 
land, on  the  faith  of  which  cohabitation  also  in  Sootland 
had  taken  place  between  the  parties. 

But  before  examining  further  in  detail  the  evidence 
for  and  against  the  condusion,  that  there  was  a  Ina^ 
riage  by  present  consent  in  Scotland,  it  is  necessary 
to  advert  to  the  argument  so  much  pressed  on  thft 
part  of  the  Appellanti  that  it  is  in  the  highest  degm 
improbable  that  any  matrimonial  connexion  would 
be  formed  between  the  Respondent  and  Appellant, 
inasmuch  as  it  is  evident  from  the  correspondence 
which  took  place  between  himself  and  the  Bespondent 
for  three  or  four  years  anterior  to  the  arrival  of  the 
Bespondent  in  Edinburgh,  that  the  Respondent  had 
made  the  most  indelicate  advances  to  the  Appellant, 
and  was  willing  to  become  his  mistress  without  i^ 
quiring  any  promise  or  ceremony  of  marriaga  Many 
hours  were  spent  by  the  Appellant's  Counsel  in  Uie 
attempt  to  give  this  colour  to  the  oonespondencp. 
I  abstain  from  making  any  other  observation  upon 
this,  the  most  laboured  part  of  the  Appellant's  oontes- 
tion,  than  that  it  is  in  my  deliberate  judgment  most 
unwarranted  and  unjust 

An  amatory  character  is  first  given  to  this  oon«- 
spondence  by  the  letters  of  the  Appellani  In  his  third 
letter  to  the  Bespondent  he  addresses  her  as  ^  My  dear 
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Thereea."    When  the  lady  proposes  that  the  oorre-     rwLmom 
spondence  should  terminate,  the  AppeUant  insbts  that   (of^nTnmii). 
it  should  be  continued,  and  the  character  which  the  ^^*^^;^' 
Respondent    gave  to   it,  and  her  expectation  and 
beUef  of  the  Appellant's  meaning  and  purpose  cannot 
be  more  justly  or  more  seriously  expressed  than  by  the 
Respondent  in  her  letter  shortly  before  leaving  the 
Bosphorus.    '*  So,  when  I  tell  you  the  curtain  is  about 
to  £dl  between  us,  you  hasten  to  avert  its  fall  by  inspir- 
ing me'  with  hope,  which  you  mustjiave  known  and 
felt  oould  only  be  construed  in  one  way  by  me. '  You 
knew  that  to  secure  my  affections  there  was  only  one 
way ;  therefore  at  that  time  you  could  not  have  seen 
the  utter  impossibility  of  the  realization  of  those  hopes. 
Then  you  lose  me  again,  and  when  you  begin  to  see 
that  I  am  really  gone,  which  you  do  at  the  expiration 
of  five  months,  you  leave  no  stone  unturned  to  find 
me ;  instead  of  once  in  three  months,  it  is  three  times 
in  as  many  weeks  you  write.  I  cannot  mistake  you  any 
longer ;  you  warn  me  of  obstacles,  but  encourage  me  not 
to  be  daunted  by  them.    '  "Tis  but  a  rock,  and  the  ocean 
is  not  fiir  distant  where  the  two  streams  must  meet, 
and  we  may  be  again  fellow  travellers."    Again  you 
say,  '  If  your  lucidity  can  make  out  the  plot,  I  have 
only  to  say.  Amen,  so  be  it.'    It  is  not  possible,  dear 
Carlo,  3^ou  could  have  coolly  written  this  to  me, 
knowing  it  to  be  vain  and  false?     You  could  not  so 
wantonly  cheat  me,  even  on  the  supposition  that  you 
were  a  very  wicked  man  (which  I  know  you  are  not) ; 
such  a  measure  would  have  proved  quite  absurd  and 
useless,  as  I  was  entirely  beyond  your  reach  in  a 
convent,  and  quite  d  Vabri  de  toute  ipreuve.    You 
oome  to  Galata  and  renew  vvvd  voce  what  you  have 
written.    It  was  no  effect  of  impulsive  feeling.    Yoii 
came  with  the  intention,  as  far  as  it  was  then  possible, 
of  binding  me  to  your  fate,  and  had  I  had  a  brothei 


opinion. 
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YiLYeRToif      or  a  father  to  have  coQsuIted*  I  think  he  would  have 

(or^iiSSS).   considered  it  so." 

Lordou^eaur  ^  f^el  bound  in  justice  to  the  Respondent,  m  giving 
my  opinion  on  this,  the  most  earnest  part  of  the 
Appellant's  argument,  to  cite  two  short  pasBages 
from  subsequent  letters.  In  a  letter  written  at  an 
advanced  stage  of  the  correspondence  she  says,  ''All 
these  reflections  lead  me  to  surmise  that  there  is  some- 
thing more  than  the  money  difficulty,  which  yon  have 
not  had  the  courage  to  tell  me,  mio  Carlo.  I  cannot 
doubt  your  feelings  towards  me,  but  there  may  he 
family  feelings  and  considerations,  pride  of  birth,  &&, 
&C.  If  so,  I  have  only  three  words  to  say,  for  God's 
sake  let  this  be  the  end.  I  am  of  an  old  and  good 
family,  that  is  all,  and  will  never  be  a  firebrand  in 
any  family.  If  it  is  so  we  must  not  meet  again.  It 
would  be  too  painful ;  and  as  I  know  your  former 
weakness,  let  me  know,  that  I  may  get  out  of  your 
way  in  time.  I  told  you  nothing  in  the  shape  of 
money  obstacles  could  appal  me,  and  I  cannot  think 
that  your  uncle  can  entertain  the  absurd  notion  that 
you  will  not  marry — ^you  are  certain  to  do  sooner  or 
later.  Jn  your  position  it  is  the  simplest  thing  in  the 
world  to  find  a  woman  ready  to  pay  your  debts  if  yon 
chose  to  set  about  if  And  again,  in  a  letter  of  the 
2nd  of  July  1856,  the  Respondent  writes  to  the  Appel- 
lant, "  If  you  wish  the  curtain  here  to  fidl  between  us 
for  ever,  you  have  but  to  say  so.  All  my  arrange- 
ments are  made  for  entering,  the  moment  I  receive 
your  intimation ;  and  I  pledge  you  my  saa^  word 
that  it  shall  be  decisive,  and  no  murmur  shall  escape 


me.'* 


I  concur  in  the  judgment  of  Lord  OurriehiU,  that  it 
was  at  the  request  or  through  encouragement  from 
the  Appellant  that  the  Respondent  came  to  Edinboigh 
in  the  month  of  February  1867 ;  that  there  had  not 
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then  been  any  final  agreement  or  promise  to  marry,      y«lt«iito«  ' 
but  there  had  been  pending  for  years  an  honourable   (o/vnvBMoii). 
courtship  and  treaty  of  marriage  ;  and  that  they  met  Lar4  aHixior** 
to  consider  the  mode  in  which  this  ti*eaty  could  be 
carried  into  effect  without  injury  to  the  prospects  of 
the  Appellajit. 

In  my  judgment,  therefore,  there  is  nothing  in  the 
antecedents  of  these  parties  to  render  improbable,  but, 
on  the  contrary,  much  to  render  probable,  the  allega- 
tion of  a  secret  marriage  having  taken  place,  or,  at  all 
events,  a  final  and  absolute  promise  to  marry  having 
been  mutually  given  during  this  residence  in  Scotland. 
I  return  to  the  inquiry,  whether  the  Respondent 
has  ^ven  sufficient  legal  evidence  of  a  marriage  in 
Scotland  by  the  exchange  of  de  prceaenti  matrimonial 
consent. 

The  assertion  of  the  Appellant  is  that  an  illicit 
intercourse  commenced  between  himself  and  the 
Respondent  shortly  after  her  arrival  in  Edinburgh, 
in  the  month  of  February  1857,  and  that  it  continued 
on  every  opportunity  during  her  stay  there.  The 
Appellant  has  not  even  attempted  to  sustain  this 
charge  by  any  evidence.  It  was,  as  I  have  already 
stated,  disbelieved  by  the  Judges  in  the  Court  below, 
and  it  appears  to  me  to  be  wholly  unjustifiable. 

The  falsehood  of  this  defence  should  not  be  entirely 
laid  aside  in  considering  the  case  of  the  Respondent. 
Daring  the  Respondent's  stay  in  Edinburgh  she  resided 
in  a  very  respectable  house  belonging  to  a  widow  lady 
named  Oemble,  and  she  was  accompanied  by  a  jMiss 
McFarlane,  a  young  lady  of  unexceptionable  charac- 
ter, as  a  companion.  The  Respondent  has  examined 
Mrs.  Gemble  and  Miss  McFarlane  in  support  of  her 
case,  but  they  fail,  in  my  opinion,  to  prove  the  alle- 
gation of  the  Respondent,  or  any  circumstances  firom 
which  the  fact  of  the  interchange  of  present  matri* 
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izLwunov      monial  consent  can  be  inferred.    They  prove  only  that 


an 
{fir 


'  vu7i!^N).  ^h®  Appellant  was  a  constant  visitor  at  the  house 


urd  chanceuoru  whero  the  Respondent  resided,  and  was  regarded  by 
the  persons  who  were  acquainted  with  the  parties  as 
the  Respondent's  avowed  and  accepted  suitor. 

Tte  proof,  therefore,  of  an  actual  marriage  by  the 
exchange  of  present  consent  must,  if  it  exists,  be  found 
in  the  subsequent  acts,  conduct^  and  correspondenoe 
of  the  parties. 

I  take  first  the  correspondence  between  the  tixae 
of  the  Respondent  leaving  Edinburgh,  about  the  16th 
or  17th  April  1867|  and  her  joining  the  Appellant  at 
Waterford  in  Ireland  at  the  end  of  July  following. 

In  considering  these  letters,  it  is  most  material  to 
bear  in  mind  that  £Eu$t  of  which  I  am  fully  convinced, 
in  common  with  all  the  Judges  of  the  Court  below, 
namely,  that  no  sexual  intercourse  had  taken  place 
between  the  Appellant  and  Respondent  during  the 
residence  of  the  Respondent  in  Edinburgh.  The  Re- 
spondent alleges  that  she  left  Edinburgh  te  avoid  the 
importunities  of  the  Appellant  for  the  consimmiation 
of  the  marriage.  She  appears  to  have  been  resolved 
that  this  should  not  take  place  until  there  had  been 
some  religious  ceremony  in  a  Roman  Catholic  place  of 
worship,  which  would  be  satis&ctory  to  her  consdenoa 
And  the  desire  to  have  this  object  accomplished, 
together  with  the  fact  that  there  had  hitherto  bea 
no  consummation^  appear  to  me  to  interpret  and 
render  intelligible  the  whole  of  the  subsequent  corre- 
spondepce  up  to  the  meeting  in  Ireland  But  in 
examining  the  subsequent  correspondence,  with  & 
view  to  collect  evidence  of  what  had  passed  on  the 
subject  of  marriage,  much  difficulty  arises,  from  the 
&ot  of  many  of  the  letters  having  been  destroyed  or 
at  least  not  being  produced ;  and  also  from  the  cir- 
cumstance that,  the  letters  being  expressed,  as  they 
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naturally  would  be,  in  general  terms,  it  is  difficult  to      y«'»;«w»' 
say  that  particular  expressions  indicate  more  than  a  {»  YuTinoN). 
solenm  engagement  or  promise  to  marry.  ^^^  ckamceuar'$ 

In  the  letter  written  apparently  in  the  beginning 
of  May  1857,  the  Bespondent,  after  an  6ffer  to 
sapply  the  Appellant  with  money,  writes  thus  in 
reference  to  their  separation  : — ''  I  cannot  bear  it ; 
yon  know  it  is  not  in  nature,  and  you  swore  before 
God,  and  you  will  not  perjure  yourself,  but  111  go  if 
you  wish  it  \'  words  which  certainly  point  to  the  &ct 
of  a  solemn  engagement. 

On  receiving  a  letter  from  the  Respondent  which 
contained  the  wedding  cards  of  two  persons,  Mr.  and 
Mrs.  Shears,  who  had  lately  married,  the  Appellant 
affected  to  believe  that  the  Respondent  had  married 
Mr.  Shears ;  and  in  a  letter  written  in  May  1867  he 
uses  these  words,  '*  By  your  marriage  you  have  earned 
my  lasting  gratitude,  as  on  reflection  I  found  that  I 
had  placed  myself  m  a  faiae  position  wiA  regard  to 
you,  cmd  one  of  all  others  the  most  painful  to  ms, 
viz.,  that  I  had  promised  to  you  to  do  more  than  I 
could  have  performed  when  the  tvme  camie.''  I  am 
unwilling  to  found  much  on  these  expressions,  because 
I  think  it  dear  that  the  letter  was  not  sincere,  but  a 
piece  of  affectation,  written  probably  under  some 
feeling  of  irritability  at  the  Respondent  having  left 
Edinburgh.  The  words,  however,  appear  to  me  to 
iudicate  clearly  that  a  promise  had  been  given  in 
relation  to  marriage,  and  that  it  must  have  been  either 
a  promise  of  marriage  de  fubwro^  or  else  a  promise  to 
meet  the  wishes  of  the  Respondent  by  consenting  to  a 
religious  ceremony  in  a  Roman  Catholic  place  of 
worship. 

It  is  urged  by  the  Appellant's  Counsel  that  the 
answer  to  this  letter  is  not  such  as  would  have  been 
written  by  the  Respondent  if  there  had  been  a  mar- 
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riage.  I  cannot  concur  in  ^Iiat  remark.  Remembering 
(o/yEtvEOT(5i).  always  that  the  Respondent  had  refused  cohabitation, 
^'^^S^^'  that,  in  the  language  of  one  of  her  letters  of  this  date, 
she  was  shrinking  from  the  thing  she  yearned  for,  it 
might  well  be  that  she  did  not  know  or  believe  that 
what  had  passed  was  in  law  a  binding  final  marriage. 
The  same  thing  has  occurred  in  several  of  the  reported 
cases  (a). 

(a)  In  the  DaLymple  case  (2  Hagg.  Con.  Rep.  109),  Sir 
William  Scott  thus  alludes  to  Miss  Gordon's  misgiyings : — ^"She 
had/*  he  remarks^  "  her  hours  of  doubt,  and  even  of  despondency. 
'  You  will  never  see  me  Mrs.  Dalrymple/  she  says,  in  the  spring 
of  1807,  to  her  sister;  and  when  it  is  considered  what  difficulties 
she  had  to  encounter,  at  what  an  immense  distance  she  then  stood 
from  the  legal  estahhshment  of  her  claims,  having  lost  her  hold 
upon  his  affections,  it  cannot  be  a  matter  of  great  surprise  if»  in 
the  view  of  a  prospect  so  remote  and  cloudy,  some  expressions  of 
dism&y,  and  even  of  despair,  should  occasionally  beinj  the  dtr 
composure  of  her  mind."  In  more  homely  phrase  we  find  Lord 
Eldon  expressing  the  same  sentiment  in  Laing  v.  Reid,  I  Shaw, 
451,  where  he  said, ''  In  all  probability  this  girl  (a  domestic  no- 
vant)  did  not  know  that  a  copula  would  make  a  marriage."  It 
seems  probable  she  did  not.  Sometimes  the  intelligence  of  the 
marriage  is  concealed  from  the  wife  until  she  has  become  a  widow. 

The  husband  may  retain  in  his  own  power  the  evidence  by 
which  the  contract  is  to  be  proved.  He  may  withhold  that  evi- 
dence entirely,  or  he  may  prevent  its  disclosure  till  after  he  has 
himself  departed  from  the  scene,  as  in  Hamilton  v.  HamilUm,  9 
Cla.  &  Finn.  327,  where  the  man  wrote  a  letter  in  these  words  :— 

"  Mv  DEAREST  Mary, — I  hereby  solemnly  declare  that  you  aie 
my  lawful  ^nfe,  though  for  particular  reasons  I  wish  our  miiriige 
to  be  kept  private  for  the  present. 

I  am  your  affectionate  husband, 

A.  Hamiltok.** 
This  letter  was  addressed  by  the  writer  on  the  back  "Mrs. 
Hamilton."  It  was  not,  however,  delivered  to  her,  nor  did  it 
clearly  appear  that  she  even  knew  of  it  at  the  time,  but  it  wis 
committed  to  the  care  of  a  friend  of  Hamilton's,  with  an  injaoc- 
tion  that  he  should  keep  the  document  and  show  it  to  no  one ;  tod 
there  was  also  a  significant  instruction  that,  in  the  event  of  the 
depositary  dying,  care  should  be  taken  that  the  document  should 
afterwards  come  back  into  the  hands  of  Hamilton  only.  The 
friend,  on  receiving  the  document  fh>m  Hamilton,  sealed  it  up  in 
an  envelope,  on  which  he  inscribed  these  words :  *'  To  be  detimed 
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But,  whilst  I  consider  the  language  of  the  B^Bspon-  Ysivmon 
*  dent's  answer  as  consistent  with  either  hypothesis  of  (or^^rmoM). 
an  actual  marriage  or  final  promise  to  many,  I  con-  Lorda^wn^t 
strae  it  as  more  in  accordance  with  a  state  of  things 
that  could  no  longer  be  altered  than  with  an  engage- 
ment that  might  be  released  or  abandoned  by  both 
the  parties  to  it,  or  broken  by  either.  Her  words  are, 
"  I,  whose  very  life  is  ebbing  away  for  you,  I,  who 
have  sacrificed  all  but  God  to  you,  I,  who  have  lain  at 
your  heart  and  in  sight  of  Heaven  been  called  yours." 
"  It  is  too  late  to  take  you  at  your  cruel  word." 
These  expressions  exactly  agree  with  the  Respondent's 
present  allegation.  They  refer  to  some  solemn  occa- 
sion when  they  had  plighted  their  troth  to  each  other 
in  the  sight  of  Heaven,  but  which  in  the  mind  of  the 
lady  still  required  the  sanction  of  a  religious  cere- 
mony. The  Respondent  therefore  might  well  write 
those  words  in  this  letter  which  have  been  much 
relied  on  by  the  Appellant,  "  Don't  say  it  is  a  comfort 
for  you  to  be  rid  of  me.  If  it  is,  you  know  you 
are,  you  always  have  been  free."  As  the  final  step  of 
cohabitation  had  not  been  taken,  she  supposes  and  is 
willing  that  if  he  repented  of  what  had  passed,  he 
should,  and,  with  her  consent,  would  be  free.  But  a 
subsequent  sentence  shows  clearly  her  sense  of  their 
relative  position :  '*  Oh,  Carlo,  we  have  been  too  dear 
to  part  now,  we  muat  try  and  make  the  beat  of  our 

lot ;  all  I  have  borne,  aU  I  must  still  bear,  Qod  knows 

• 

into  the  hands  of  A.  Hamilton,  Esq.,  unopened."  Some  time 
afterwards  Hamilton  died.  His  friend  the  depositary  attended 
the  funeral,  and  at  opening  of  his  testamentary  papers  produced 
the  above  document,  on  the  strength  of  which  the  woman 
"  Mary,"  to  whom  it  was  addressed,  forthwith  claimed  the  cbar- 
racter  and  asserted  the  rights  of  widow  to  the  deceased.  The 
Court  in  Scotland  held  that  her  daim  was  just,  and  this  decision 
vma  affirmed  upon  appeal  by  the  House  of  Peers.  See  also 
Hoggan  v.  Craigie,  decided  by  the  House  of  Lords  in  1839, 
McLean  &  Rob.  942. 


844  CASES  IN  THE  HOUSE  OP  LORDS. 

YsLVEHTON      best  how  much  I  can,  but  be  you  a  very  devil  I  feel  I 

iohpBi^moji)  ^^^  ^^^  ^  y^^»  ^^^  ^^'^^  S^^^  ®^^'  ^^  doubt,  in  the 
Urd  au^itceuor'i  far  off  futura"  This  is  the  language  of  natural  emo- 
'^*  tion,  unpremeditated,  undesigned,  no  word  of  whidi 
could  have  been  written  with  a  view  to  the  use  which 
is  now  made  of  it  But  as  truth  is  always  consistent, 
BO  these  words  naturally  fit  and  square  with  the  case 
now  made  by  the  writer,  and  are  utterly  irreconcile* 
able  with  the  case  of  the  AppeUant. 

This  letter  was  much  insisted  on  by  the  Counsel  on 
both  sides,  and  was  rightly  made  one  of  the  cardinal 
points  in  the  case.  It  appears  to  me  to  be  fall  of 
confirmation  of  the  present  statements  of  the  Respon- 
dent. 

It  seems  to  have  been  answered  in  an  affectionate 
manner  by  the  Appellant,  and  matters  were  re- 
stored to  their  former  footing.  Many  of  the  letters 
that  passed  between  the  parties  previously  to  the 
Respondent's  meeting  the  Appellant  at  WaterforA  on 
the  29th  or  SOth  July  1857,  are  alleged  by  the 
Respondent  to  have  been  destroyed  at  the  instance 
of  the  Appellant.  That  there  were  many  other 
letters  is  admitted,  but  of  this  destruction  there  is 
no  proof. 

In  the  letters  which  remain  there  are  some  e3q>re»- 
sions  which  are  in  accordance  with  the  preeent  oaae 
of  the  Respondent,  and  particularly  the  letter  dated 
Sunday,  on  which  I  have  already  commented. 

From  the  whole,  with  the  light  derived  from  the 
subsequent  acts  of  the  parties,  I  have  drawn  the  con- 
clusion that  the  Respondent,  after  a  struggle,  consented 
to  cohabit  with  the  Appellant  as  his  wife,  and  to  meet 
him  in  Ireland  for  that  purpose,  depending  on  the 
promise  of  the  Appellant  that  a  religious  oeramonj 
should  be  had  in  a  Roman  Catholic  chapel  in  that 
country.     In  confirmation  of  this,  I  may  refer  to  the 
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©rcumfltance  that  the  Appellant  purchased  a  wedding      Yttwow 
ring  in  Dublin,  when  on  his  way  to  meet  the  Respon-   (orYxmRTH»ri; 
dent  at  Wateiford.    And  this  brings  us  to  the  most  J4>rd^neeihr9 
important  part  of  the  case,  namely^  what  was  said  and 
^  done  by  the  parties  in  the  ohapel  at  Rostrevor. 

Before  examining  the  evidence  on  this  subject,  I 
am  obliged  to  say  that  I  cannot  give  credit  to  the 
Respondent  when  she  affirms  that  no  intercourse  took 
place  between  them  previously  to  this  ceremony.  It 
is,  I  think,  the  result  of  the  evidence  that  immediately 
on  their  meeting  at  Waterford  they  cohabited  as  man 
and  wife,  and  passed  and  were  accepted  as  such.  In 
my  jadgment  the  Respondent,  instead  of  denjdng  the 
fact,  had  a  right  to  say  that  she  consented  to  this 
cohabitation  on  the  faith  of  the  contract  or  promise  of 
marriage  that  took  place  in  Edinburgh,  and  of  the 
Appellant's  assurance  that  he  would  no  longer  object 
to  a  marriage  ceremony  in  a  Roman  Catholic  place  of 
worlhip. 

In  examining  the  evidence  respecting  this  ceremony, 
the  first  and  a  very  material  part  of  it  is  the  testimony 
of  the  Roman  Catholic  bishop.  What  passed  between 
the  Respondent  and  the  bishop  is  not  evidence  against 
the  Appellant,  who  was  not  present ;  but  on  the  very 
material  inquiry  to  which  I  shall  presently  come, 
whether  the  Respondent  in  cohabiting  with  the  Ap- 
pellant relied  on  the  Scotch  contract  or  promise  or 
on  the  Irish  ceremony^  the  Respondent  is  entitled  to 
the  benefit  of  this  fact,  that  she  stated  to  the  bishop, 
either  by  herself  or  Mr.  Mooney,  what  had  passed 
between  her  and  the  Appellant  in  Scotland,  and  was 
told  by  the  bishop  that  it  was  a  valid  marriage  in  the 
sight  of  the  Catholic  church,  and  that  he  saw  no  use 
or  advantage  in  any  other  marriage  ceremony.  But 
upon  being  pressed  by  the  lady  the  bishop  consented 
that  a  religious  ceremony  should  be  performed,  con- 
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YnvERTOK      sideling  that  it  would  be  a  renewal  only  of  the  marriage 

10/ yS™!?!!).  consent.     This  is  plain  from  that  portion  of  the  bishop's 

lAjra'^i^nar^t  testimony  in  which  he  says  that  he  told  Mr.  Mooney 

it  was  not  necessary  to  grant  a  dispensation  with  the 

publication  of  banns,  as  there  had  been  already  a  valid 

marriage  between  the  parties. 

The  evidence  of  Mr.  Mooney,  as  to  what  took  place 
in  the  cHapel,  is  in  accordance  with  the  testimony  of 
the  bishop.  Mr.  Mooney  states  veiy  distinctly  that 
he  believed  the  parties,  from  the  statements  made  hy 
both,  to  appear  before  Mm  as  man  and  wife  from  a 
previous  Toarriage  in  Scotland,  and  that  the  ceremony 
he  performed  was  a  renewal  of  the  matrimonial  consent, 
several  points  of  the  regular  ceremonial  of  marriage 
being  omitted. 

Much  observation  was  made,  and  justly,  on  the 
conduot  of  Mr.  Mooney  in  sending  to  the  Respondent^ 
in  the  following  year,  a  certificate  which  purported  to 
be  a  copy  of  an  entry  in  the  marriage  register  m  the 
parish  of  Kilbroney^  but  in  which  register  there  was 
no  such  entry,  and  also  to  be  a  cai^ificate  of  marriage, 
and  not  of  renewal  of  consent,  in  the  presence  of  two 
witnesses,  although  it  would  seem  that  no  such 
witnesses  were  present.  It  is  said  by  way  of  excuse, 
that  this  certificate  was  given,  not  for  the  purpose  of 
being  used  as  between  the  Appellant  and  Respondent, 
but  to  be  exhibited  abroad  on  the  occasion  of  the 
baptism  of  the  child  which  the  Respondent  represented 
she  would  soon  give  birth  to,  and  the  baptism  of  which 
abroad  could  not  be  otherwise  obtained.  Whatever 
excuse  may  be  pleaded,  the  giving  of  this  certificate  was 
undoubtedly  a  most  reprehensible  thing,  and  if  [Ht>per 
questions  had  been  put  to  Mr.  Mooney  (which  was  not 
done)  and  he  had  failed  to  explain  it,  I  certainly  should 
have  refused  to  attach  any  value  to  Mr.  Mooney  s 
evidence  on  any  point  on  which  he  was  not  disUnctiy 
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confirmed  by  other  testimony.  But  the  dear  and  YtiTsnroN 
positive  testimony  of  Mr.  Mooney  is  that  there  was  a  (or^iT^smn). 
religions  ceremony  performed,  differing  from  the  ordi-  Lord  omMim't 
nary  ceremonial  of  marriage,  so  as  to  amount  to  a  re- 
newal of  marriage  consent,  and  that  this  was  done  in 
consequence  of  the  parties  stating  that  they  were 
already,  by  reason  of  pre-contract  made  in  a  Protestant 
country,  in  the  relation  of  htisband  and  wife.  And 
thus  far  his  evidence  is  confirmed  by  the  testimony  of 
the  bishop,  and  in  some  degree  by  the  admission  made 
by  the  Appellant,  that  there  was  an  imperfect  religious 
cei-emony,  and  I  find  it  stated  in  the  judgment  of 
Lord  CurriehiU  that  it  was,  as  he  understood,  fully 
admitted  by  the  Appellant  at  the  debate  in  the  Court 
below,  that  the  proceeding  did  actually  t^e  place  as 
stated  by  Mr.  Mooney. 

This  being  so,  I  cannot  find  that  any  element  is 
wanting  to  constitute  a  deliberate  admission  by  the 
parties  of  the  fact  of  a  previouisly  existing  marriage 
contract  And  I  entirely  adopt  the  remark  of  Lord 
CurriehiU,  ^'  In  none  of  the  cases  in  which  marriage 
has  been  held  to  be  established  by  ex  post  facto 
acknowledgments  has  the  acknowledgment  been  so 
dear  and  so  solemn  as  the  one  in  question." 

It  appears  to  me  to  be  clear  that  each  party  knew 
and  felt  that  the  ceremony  was  of  no  avail  as  a  legal 
solemnization  of  marriage,  but  it  was  done,  as  the 
Appellant  truly  said,  to  satisfy  the  lady's  conscience, 
and  for  that  purpose  he  acknowledged  her  as  his  wife  ' 
in  the  church  and  before  a  clergyman  of  her  own 
religion. 

On  their  return  to  Scotland  shortly  afler  this  cere^ 
mony  the  Appellant  and  Respondent  lived  openly  as 
husband  and*  wife.  The  various  acknowledgments 
and  declarations  of  the  Appellant  that  the  Respondent 
was    his    wife    are   carefully   enumerated    by   Lord 
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YW.TOTOW  CvArrifMU  in  his  judgment  (a),  but  I  think  it  unneoe^- 
{vr  ybl7si?oSi}.  sary  to  detail  them ;  and  I  will  advert  only  to  the 
Lord  oumeeuar's  argument  of  the  Appellant  that  both  partieB  knew  them 
to  be  insincere  pretences,  intended  only  to  conceal  an 
illicit  intercourse,  and  that  they  have  therefore  no 
eflTeot  or  validity  in  law. 

The  answer  to  this  seems  to  be  furnished  by  some 
of  the  letters  of  Major  Yelverton  to  the  lady,  when, 
believing  herself  to  be  pregnanti  she  had  declared 
her  resolution  to  make  the  fact  of  their  marriage 
publicly  known. 

The  nature  of  these  communications  by  the  Eespon- 
dent  cannot  indeed  be  collected  otherwise  than  from 
the  citations  and  statements  in  the  letters  of  the 
Appellant  For  it  is  a  significant  fact  that  the  Ai>- 
pellant  has  not  produced  a  single  letter  of  the  Bespcm- 
dent  addressed  to  him  since  the  ceremony  at  Bostrevor 
in  Ireland. 

In  a  letter  written  in  November  1857  by  the  Ap- 
pellant to  the  Bespondent  when  at  Hull  are  these 
expressions : — *'  I  think  there  will  be  an  advantage  in 
remaining  until  the  time  I  said,  as  the  fiict  is,  there 
will  be  no  certainty  of  an  enemy  until  that  time,  as 
false  alarms  often  do  not  declare  their  falsehood  before 
a  period  which,  as  I  calculate  in  your  case,  about  that 
time.  I  cannot  quite  comprehend  your  wish  to  be 
alone.  The  fact  of  an  unexpected  responsibility  and 
'  ohcmce  of  row  *  do  not  make  me  wish  to  be  awaj 
from  you,  but  more  anxious  to  stand  by  you  and 
assist  you  through  the  emergency.  The  cat  must  be 
kept  in  the  bag  just  now,  for  if  the  fiery  devil  gcte 
out  now  shell  explode  a  precious  magasine  and  blow 

us  all  to  the  d< 1.    In  the  future  there  is  hope  of 

being  able  to  loosen  the  strings.     If  there  is  danger  to 

(a)  See  Lord  CurriehiU's  enumeration  of  ten  particnkis, 
miprd,  p.  7B9. 
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you  in  the  natural  cour»e  of  things,  that  course  must      yblv»ton 
beharteneA"    "What  is  the  necessity  for  letting  the   (o^b^j.^J^SSm). 
mine  explode?    Can  you  not  get  abroad?    I  have  ura aHiiKeuor't 
every  reason  to  believe  that  next  June  will  see  you 
through  the  scrape,  but  of  that  more  when  we  meet. 
Till  then,  Penao  a  fe,  Carlo."    And  in  a  letter  written 
by  the  Appellant  to  the  Bespondent,  and  dated  Christ* 
mas  Day,  ISST,  are  these  passages  : — *'  You  say,  *  I  told 
you  my  resolution  in  case  certain  events  did  occur. 
You  were  very  angry,  but  it  would  be  my  duty,  and 
if  I  live  I  must  do  it'     Now,  the  fact  is,  that  it  is  not 
a  question  of  mere  cmger  on  my  part ;  but  your  rea(h 
luiion  is  founded    on  false  views — *  Where  is  your 
duty  of  keeping  faith  with  me  ? '    I  have  never  inten- 
tionally deceived  you,  and  have  done  more  than  I  pro- 
mised (at  great  risk).     I  told  you  the  event  we  fear 
could  be  avoided^  and  you  certainly  cannot  doubt  that 
it  is  equally  unwelcome  to  me  as  it  can  be  to  you  ; 
but  if  the  future  proves  that  I  have  been  deceived  by 
others,  that  will  not  absolve  you  from  your  £Eiith,  the 
which,  if  you  break  with  me,  you  will  never,  from  that 
moment,  have  one  hour  of  ev^n  tolerable  content  during 
the  rest  of  your  life.    If  you  do  feel  any  love  for  me 
you  must  change  that  resolution.     If  I  depart  this 
life  you  may  speak ;  or  if  you  do,  you  may  leave  a 
legacy  of  the  facts ;  but  whilst  we  both  live  you  must 
trust  me  and  I  must  trust  you.     When  I  find  my 
trust  misplaced,  if  you  have  any  affection  for  me,  I  do 
not  envy  you  the  future.    Your  duty  lies  this  way, 
not  that." 

My  noble  and  learned  friend  Lord  Brotigha/m,  who 
has  been  compelled  to  leave  London,  has  desired  me 
to  state,  that  after  a  laborious  examination  of  the  case, 
he  is  satisfied  that  there  had  been  in  Scotland  that 
exchange  of  consent  which  constitutes  marriage  pe?' 
verba  de  presenti,  and  he  has  desired  me  to  state  to 
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Y.MJETOH      your  Lordships  the  principal  reasons  of  Lord  CurriehUl 
(•^?e!71?S?n).    in  pages  494  and  496,  and  of  Lord  Deas  in  page  544  (a), 
Lord  ckmeenoi's  as  adopted  by  my  noble  and  learned  friend  in  8upi)ort 
of  his  opinion. 

Lord  Chelmsford  :  My  Lords,  I  humbly  rise  to 
order.  '  I  do  not  believe  it  is  a  usual  or  correct  thing 
to  state  any  opinion  of  any  absent  Lord ;  we  are  here 
assembled  as  the  House,  expressing  our  opinions,  and 
«  I  believe  that  no  opinion  of  an  absent  Peer  can  be 

admitted  here,  I  know  that  sometimes,  with  the 
general  consent  of  the  Peers  present,  when  there  is  any 
noble  and  learned  Lord  who  had  heard  the  whole 
case,  and  whose  opinion  agrees  with  the  opinion  given 
by  the  House,  it  is  usual  to  state  that  such  a  noble 
Lord  is  unable  to  be  present,  but  that,  having  heard 
the  whole  case,  he  agrees  in  the  opinion  which  has 
been  expressed  by  the  House  ;  but  I  never  knew  a 
case  in  which  a  statement  of  the  reasons  of  a  noUe 
Lord  who  has  been  absent,  or  even  a  statement  of  his 
opinion,  if  it  happened  to  differ  from  that  of  the 
majority  of  the  House  (which  appears  likely  to  be 
the  case  upon  the  present  occasion),  has  ever  been 
admitted.  I  believe  it  to  be  a  very  irregular  and 
improper  coursp. 

The  Lord  Chancellor  :  My  Lords^  I  have  in  mj 
own  personal  experience  a  great  number  of  times  seen 
this  practice  followed,  but  that  undoubtedly  wiU  not 
sanction  the  practice  if  it  is  exposed  to  any  objection. 
A  noble  Lord  who  is  absent  may  request  another  Peer 
who  is  present  to  state  his  reasons,  or  his  conconence 
in  the  opinion  given  by  another  noble  Lord.  He  can- 
not add  to  that  his  vote,  nor  will  his  opinion  be  oonnted 

(a)  These  pages  refer  to  the  Appendix  of  the  Appellant's  pcottd 
case,  in  size  corresponding  with  an  ordinary  Tolame  of  tiK 
*'  Encyclopaedia  Britannica." 
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at  all  in  determining  the  judgment  of  the  House  ;  the       vm.™to« 

jlecision  must  be  by  the  votes  of  the  noble  Lords  who    (<»•  yblvkrton). 

are  present.     But  I  would,  rather  make  no  controversy    l»*  ckMctiunr's 

about  the  matter,  though  I  must  say  it  is  a  perfectly 

novel  thing  to  me  to  hear  the  objection  taken.     And 

I  cannot  but  think  that  it  would  be  satisfiictory  to 

any  noble  and  learned  Lord  who  has  heard  the  case, 

but  has  been  compelled  to  leave  before  the  judgment 

was  delivered,  to  have  an  opportunity  of  stating  that 

he  had  considered  the  case,  and  had  come  to  a  certain 

conclusion  upon  it,  though  undoubtedly,  as  I  have 

already  observed,  that  statement  would  not  weigh  in 

the  determination  of  the  House.     I  think,  my  Lords, 

I  may  add  that  I  have  known  it  done  twenty  or  thirty 

times  in  my  own  personal  experience. 

Lord  Chelmsford:  I  beg  my  noble  and  learned 
friend's  pardon*  It  has  only  been  done,  I  am  quite 
sure,  in  cases  where  the  opinion  of  the  noble  and 
learned  Lord  who  has  been  absent  has  agreed  with 
the  judgment  pronounced  by  the  House. 

The  Lord  Chancellor:  How  is  any  noble  and 
learned  Lord  to  know  what  judgment  will  be  pro- 
nounced by  the  House  before  it  is  delivered  ? 

My  Lords,  resuming  my  own  opinion,  I  will  read 
the  substance  of  the  reasons  of  Lord  Gurriehill  as 
part  of  my  address  to  your  Lordships :—"  Putting 
"  together  all  these  unequivocal  acknowledgments  of 
"  marriage  in  Ireland,  Scotland,  England,  and  France, 
"  I  am  of  opinion  that  they  are  sufficient  to  satisfy  the 
''  rule  of  the  law  of  Scotland,  and  that  the  marriage  is 
'*  established.  That  rule,  as  already  stated,  is  that  the 
"  interchange  of  matrimonial  consent^  which  consti- 
"  tutes  marriage,  is  held  to  be  proved  by  the  acknow- 
^'  ledgmeni  of  the  parties ;  that  such  acknowledgments 
**  have  this  effect  whether  made  at  the  time  or  ex 
'*  podt  facto,  and  whether  made  verbally  or  in  writing, 
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YM-viimioii  «  or  by  the  subsequent  cohabitation  of  the  partieB 
(Dr^uvBmM).  "  avowedly  as  husband  and  wife.  The  soundness  of 
^^^oSSHZ"^'*  "  this  doctrine  was  recognized  by  the  House  of  Lords 
"  affirming  the  judgment  of  this  Court  in  the  case  of 
"  Tnglis  v.  Robeiison  in  1787  (a)  ;  and  it  was  recog- 
"  nized  and  acted  upon  in  a  series  of  other  cases  down 
''  to  that  of  Leslie  in  1860,  ahready  referred  to  (&). 
"  Nor  is  it  necessary  that  the  precise  time  when  the 
"  marriage  so  acknowledged  shall  be  proved,  as  is 
''  well  stated  by  the  Lard  President  in  that  case 
"  of  Leslie.  The  Defender  says  that  such  acknow- 
''  ledgments  have  not  such  effect  when  they  are 
'^  mere  disguises  for  illicit  intercourse.  That  is  quite 
''  true.  But  the  onus  of  proving  that  they  were  such 
''  disguises  was  incumbent  u^xm  him.  And  wh^re  is 
'*  his  evidence?  I  can  find  nona  The  cohabitation 
"  commenced  in  Ireland  in  July  1857,  and  was  con- 
''  tinned  there,  in  Scotland^  in  England,  and  in 
"  France  until  the  spring  of  1 858,  but  from  begioning 
''  to  end  on  the  avowed  footing  of  the  parties  being 
"  husband  and  wife.  In  the  proof  I  find  no  evidence 
"  of  any  cohabitation  by  them  on  any  other  footing. 
"  How  then  does  the  Defender  attempt  to  deprive 
"  the  acknowledged  cohabitation  as  husband  and  wife 
"  of  its  legitimate  effect  ?  All  he  allies  in  the  record 
''  is  that  before  it  commenced  the  Pursuer  had  agreed 

(a)  Paten's  Reporto,  63. 

lb)  16  March  1860,  22  See.  Ser.  993.  The  nibric  or  heftdiofr 
of  that  case  is  as  follows : — For  upwards  of  30  years  a  man  tod 
woman  corresponded  with  each  other,  at  first  as  **  betrothed  hus- 
band" and  *<  betrothed  wife/*  but  after  a  few  years  ^bejmgut^ 
their  letters  as  '^husband"  and  *'wife."  No  one  ererknevof 
their  being  married ;  and  the  man,  who  was  a  minister  of  the 
Church  of  Scotland,  had  subscribed  to  the  Widows'  Fnnd,  tod 
registered  himself  as  a  bachelor.  After  his  death  the  wmon 
brought  a  declarator  of  marriage,  founding  on  the  oontspondcnoe; 
no  copula  was  established.  The  Court  of  Sesnon  decided  tbl 
the  marriage  was  proved,  and  consequently  that  the  "wonio" 
was  a  widow. 
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Ybltjoiton 


'*  wiih  him  to  be  his  mistress.    The   question  then 

'*  18,  Where  is  the  evidence  of  that  allegation  ?    After  (or^uTimN). 

"  sifting  the  evidence  with  the  most  anxious  care,  I  ^^^JSi?"^ ' 

'^  have  found  nothing  to  support  that  allegation ;  and 

''  have  been  compelled  to  the  belief  that  it  is  disin- 

"  genuous  as  well  as  groundless.    On  the  contrary,  it 

''  appears  to  me  that  such  a  marriage  as  is  established 

**  by  the  ex  post  facto  acknowledgments  we  have 

^'  been  considering,  was  quite  in  conformity  with  the 

*"  arrangement  under  which  the  Pursuer  met  the  De- 

''  fender  in  Edinburgh  in  February  1857,  in  respect 

''  that  for  four  years  before  there  had  been  going 

"  between  them  a  correspondence,  which  although  an 

''  imprudent^  was   an  honourable  courtship  with  a 

**  view  to  marriage,  so  fieur  as  the  Defender's  meaning 

**  was  therein  disclosed ;  and  that,  although  the  mar- 

'*  riage  had  been   dehiyed   for  a  considerable  time 

"  from  difficulties,  according  to  the  Defender's  state- 

"  ment,  arising  from  complications  with  an  unde,  yet 

'*  these  difficulties  were  obviated  or  rather  evaded 

"  by   the  parties  agreeing  that  the  marriage  should 

''  be   a  secret  one;  and  that  it  was  for  the  very 

"  purpose  of  settling  such  an  irregular  marriage  the 

*'  Pursuer  came  to  Scotland  in  1857.    The  greatest 

"  dilBoulty,  indeed,  I  have  felt  in  the  case  arises  from 

"  the  fact,  which,  as  I  think,  is  clearly  proven,  that 

*'  the  cohabitation  did  not  commence  in  Scotland  at 

**  the  first  visit  in  the  spring  of  1857.    But  I  have 

'*  become  satisfied  that  this  arose  from  the  Pursuer, 

'*  in  consequence  of  her  religious  notions  as  to  the 

<*  sacramental  character  of  marriage,  having  for  some 

**  time  ]*eligious  scruples  against  allowing  the  mar- 

"  riage  to    be   consummated   without  a  sacerdotal 

''  solemnity.    When  she  first  hinted  at  the  conces* 

**  sion  she  was  willing  to  make,  she  expressly  stated 

f*  that  it  would  be  one  which  would  satisfy  her  con- 
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YfcLirjcRToii  «  science ;  and  then,  when  the  sacetdotal  solemDity 
«»?y5lJ£S?m>.  "  was  about  to  be  performed,  the  Defender  himself 
^'^^o^Im!^^*  "  *^^^  *^®  priest  that  such  a  solemnity  was  quite  un- 
"  necessary,  and  that  the  purpose  it  was  to  serve  was 
"  only  to  satisfy  her  conscience.  The  only  other  thing 
"  which  I  have  had  any  difficulty  in  reconciling  with 
"  the  conclusion  to  which  I  have  come  is,  that  in 
'*  the  correspondence  between  the  parties  after  they 
"  left  Edinburgh  in  April  1857  there  are  expressions 
"  not  easily  reooncileable  with  a  consciousness  of  the 
"  parties  that  they  were  there  irrevocably  married. 
'^  But,  in  the  first  place,  there  are  other  passages,  to 
**  some  of  which  I  have  already  referred,  which  in- 
''  dicate  the  reverse ;  and  the  true  explanation  appean 
"  to  be  that  the  parties,  although  they  privately 
"  interchanged  matrimonial  consent,  may  not  have 
''  been  aware  of  the  legal  effect  of  what  they  had 
*'  done.  This  is  often  the  case  even  among  natives 
"  of  Scotland  who  are  so  imprudent  as  to  engage 
*'  in  such  proceedings.  Still  more  may  this  be  so 
*'  when,  as  in  the  present  case,  the  parties  were 
**  strangers  in  Scotland,  and  probably  not  informed 
''  as  to  its  marriage  law.  But  even  if  they  were  in 
''  such  ignorance,  and  were  led  in  consequence  to 
*'  use  the  expressions  I  have  referred  to,  the  marriage 
''  would  not  be  the  less  binding.  In  the  case  of 
"  DcUrymple,  Lord  Stowell  stated  the  law  on  this 
"  subject  thus  :  '  Supposing  that  Miss  Gordon  real^p 
'^  ^  did  entertain  doubts  with  respect  to  the  validity 
^'  '  of  her  marriage,  what  could  be  the  efibct  of  such 
'^  '  doubts  ?  Surely  not  to  annul  the  marriage  if  it 
"  '  were  otherwise  imimpeached.  We  are  at  Uiis 
**  '  moment  inquiring,  with  all  the  aasistanoe  of  the 
"  *  learned  professors  of  law  in  that  countiy,  among 
"  '  whom  there  is  a  great  discordance  of  opinion,  what 
'*  '  is  the  effect  of  such  contracts.    That  private  per- 
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"  '  sons  compelled  to  the  necessity  of  a  secret  marriage      ywlt 

<<  '  might  ^itertain  doubts  whether  they  had  satisfied    {fJ^SHSmo. 

"  *  the  demands  of  the  law^  which  has  been  rendered  so  Lord  c^Mitor** 

"  '  doubtful,  will  not  affect  the  real  sufficiency  of  the 

"  '  measures  they  had  taken.'     In  the  case  of  Hony- 

''  'rMm{Qf),  again,  Lord  Brougham,  referring  to  acts 

''  of  the   Pursuer  in  that  case,  indicating  her  want 

''  of'  confidence  in  her  being  married,  says : — '  She 

"  '  may  have  been  ignorant  of  the  law,  and  ignorant 

"  *  of  her  rights,  as  she  says  herself,  and  her  ignorance 

"  *  of  her  legal  rights  does  not  impeach  them,  nor  im- 

"  '  pede  her  in  the  course  she  takes  to  have  them 

"  '  established.'    And  several  cases  in  Scotland  have 

''  been  decided  on  that  principle.    It  only  remains  to 

"  be  stated  as  to  the  marriage  wiiich  was  so  acknow- 

"  ledged,  that  if  it  did  take  place,  it  was  in  Scotland 

"  it  took  place ;  for  on  the  one  hand  the  correspon- 

"  dence  proves  very  clearly  that  when  the  Pursuer 

"  first  came  to  Scotland  in  February  1857  there  had 

''  been  no  marriage,  nor  anything  but  an  unsettled 

*'  treaty  for  a  marriage ;  and  on  the  other  hand,  after 

"  the  Pursuer  left  Scotland  in  April  1867>  and  while 

^  she  was  in  England,  the  parties  never  met  again 

^  until  they  went  to  Ireland,  and  hence  it  was  not 

"  in  England  the  acknowledged  marriage  took  place. 

"  And  thus  the  marriage  which  was  so  acknowledged, 

*'  88  it  did  not  take  place  either  before  the  parties 

**  met  in  Scotland  or  after  they  left  it  in  the  spring 

"  of  1857,  necessarily  took  place  while  they  were 

"  then  both  residing  in  Scotland.    On  these  grounds, 

**  I  am  of  opinion  that  the  Pursuer  has  made  out  her 

'^  case.    And  if  I  am  right  in  this  view  it  \a  not 

"  neoessary  to  consider  the  other  groimd  of  action." 

(a)  5  Wil.  &  Sh.  92,  and  2  D.  &  Clark,  265. 

3  L 
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Ywf ivTOs  My  Lords^  I  pass  on  to  consider  the  rexnaining  por- 

(iJICJwmSi),  ^^^  ^^  *^  ^^^^^  ^^>  *^**  ^  ^^®  evidence  fails  to  esta- 
L^rd^ieeuor^  blish  a  wardage  by  the  mutual  interchange  of  present 
consent,  there  is  sufficient  to  prove  a  promise  to  many, 
followed  by  copula  on  the  fSaith  of  that  prooiiae,  and 
both  given  and  occurring  in  Scotland. 

It  is  objected  that  these  alternative  modes  of  slating 
her  case  by  the  Bespondent  are  inconsistent  and  even 
contradictory.  But  I  concur  entirely  with  tbe  opinion 
of  the  Lord  Ptmd^fU  that  this  olgection  is  wbdly 
unfoundedi  and  that  nothing  is  more  common  than 
ibis  mode  of  stating  a  case  in  conaistorial  actiona  In 
fact,  it  is  not  in  law  the  statement  of  a  di£fereni  con- 
tract or  cause  of  action^  but  a  different  mode  of 
proving  tbe  fiu)t  of  marriage, 

There  ia  but  one  principle  of  law,  vi&,  canaenmu 
f(ml  m(UrmMmuvL  This  may  be  proved  by  evidence 
of  tbe  actual  exchange  of  consent,  or  it  may  be  proved 
by  the  aid  of  a  presmnption  of  law.  For  where  there 
is  proof  of  an  antecedent  promise  of  marriage  followed 
by  sexual  intercourse  whi^h  can  be  referred  to  the 
promise,  the  Scotch  law  (if  the  thing  be  done  in  Scot- 
land) furnishes  a  premmptio  juris  U  da  jure  that  at 
the  time  of  the  copula  there  was  an  interchange  of 
matrimonial  consent  in  fulfilment ;  and  thus,  on  the 
same  ground  of  comeifisw,  declares  that  which  has 
passed  to  be  ipaum  nwtrmonium.  Htm,  therefior^ 
'  is  another  mode  of  proving  matrimonial  consent^  and 
the  only  difference  is  in  the  rule  of  evidence,  tbe  law 
requiring  in  the  case  of  a  promise  9ubaequ&nt€  copM 
that  there  should  be  evidence  of  it,  either  in  writing 
under  the  hand  of  the  party  who  is  stated  to  have 
made  it,  or  by  his  judioial  admission  on  oath.  liis 
not  necessary  that  the  promise  itself  should  be  in 
writing,  but  there  must  be  some  acknowledgment  in 
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wriiing  of  ihe  het  that  a  promise  is  or  has  been  made      yblvukw 
or  given.  io^ni^^Z). 

Tba  words  in  which  the  judgment  of  this  House  ^'^^SS^^* 
was  giyen  in  the  case  of  Hofnymcm  (a)  are  here  again 
neoeasary  to  be  referred  to: — ^'^A  promise,  like  all 
other  aotSy  may  be  proved  by  two  several  ways — 
either  by  direct  evidence  or  circumstantial  evidence. 
There  may  be  direct  evidence  by  the  testimony  of 
witnesses  who  heard  the  promise  given ;  there  may 
be  direct  evidence  in  writing  proved  to  be  of  the 
hand  of  the  party  giving  it ;  but  the  promise,  like  all 
other  £i«tB,  may  be  proved  by  circumstances ;  it  may 
be  proved  without  either  witnesses  to  support  it  or 
the  handwriting  to  remain  of  record  against  the  party 
promising.  Circumstances  may  be  proved  by  evidence, 
meomstanoes  may  be  proved  by  the  testimony  of 
witnesses,  or  by  written  evidence ;  and  if  those  cir- 
cumstances are  sufficient  to  convince  the  Court  trying 
the  question,  as  a  matter  of  fact,  that  a  promise  did 
take  plaos,  the  promise  must  be  taken  to  have  been 
made  as  much  as  if  it  had  been  established  by  the 
other  more  direct  and  immediate  proof;  nay,  some- 
times [indeed  our  law  very  much  in  its  practice 
proceeds  on  that  assumption]  Gircumstautial  evidence 
is  stronger,  apd  less  liable  to  doubt,  than  direct 
evidence,  inasmuch  as  it  is  more  dif&cult  to  make  out 
a  cireumstantial  case  by  curiously  contrived  perjury, 
than  it  is  to  make  out  a  direct  case  by  one  or  two 
witnesses,  who  may  easily  swallow,  as  it  were,  an 
oath  false  to  the  &ct/' 

Tried  by  this  rule,  the  letters  of  the  Appellant,  to 
which  I  haye  already  referred  on  the  other  branch  of 
the  case,  do,  in  my  opinion,  when  taken  in  connexion 
with  the  acts  and  conduct  of  the  parties,  prove  con- 

(a)  Honynum  v.  CcmpheU,  6  Wil.  &  Shaw,  92,  and  2  D,  & 
Clark,  265. 

3l  2 
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TII.TBSTOII  clusively  acknowledgments  by  the  Appellant  that  he 
(iJifftwroii).  ^^^  promised  to  marry  the  Respondent. 
Lord  ali^teeuor't  The  Same  coadusion  is  to  be  derived  from  the  letter 
of  the  Appellant  written  oh  Christmas  Day  1857. 
If  this  last  letter  stood  alone,  it  would  satisfy  the  rule 
of  law  requiring  evidence  in  writing  from  which  tbe 
alleged  promise  may  be  inferred.  The  Lord  President 
says  that  the  promise  referred  to  might  be,  not  a  pro- 
mise of  marriage,  but  a  promise  relating  to  marriage, 
possibly  not  an  actual  promise,  but  a  promise  qualified 
with  conditions.  I  confess  I  see  nothing  to  warrant  a 
judicial  hypothesis  of  any  such  subtle  distinction,  nor 
is  there  any  suggestion  of  the  kind  to  be  found  in  the 
pleadings  of  the  Appellant. 

Such  an  hypothesis,  if  it  could  be  judicially  sug- 
gested, would  be  entirely  refuted  by  the  AppeUant's 
letter  to  the  Respondent^  wherein  he  combats  her 
resolution  to  disclose  their  real  situation  in  the  event 
of  her  proving  to  be  with  child. 

One  difficulty  remains,  namely,  that  to  establiBh 
marriage  on  this  ground  there  must  be  not  only  proof 
of  a  promise,  but  also  proof  of  sexual  oonnesion  in 
Scotland  attributable  to  that  promisa  The  Lord 
President  says  that  tbe  sexual  intercourse  in  Ireland 
cannot  be  attributed  to  the  promise  in  Scotland.  De 
lege  it  cannot,  so  as  to  give  rise  to  that  presumptio 
legis  which  makes  copula  in  Scotland  evidence  of 
consent ;  but  de  facto  it  may,  so  as  to  exclude  ibt 
supposition  of  the  connexion  having  arisen  fit>m  any 
other  cause ;  and  I  think  that  in  this  case  it  clearly 
appears  that  the  Respondent,  in  consenting  to  cohabi- 
tation in  Ireland,  relied  on  what  had  passed  in  Soot- 
land,  although  she  desired  it  to  be  hallowed  by  a 
religious  ceremony. 

The  Loi'd  President^  if  I  understand  his  judgment, 
appears  to  be  of  opinion  that  even  if  there  was  a  pro- 
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mise  to  marry  given  in  Scotland,  followed  by  oohabitar      v«lvmt«i 

tlon  in  Ireland,  which  is  renewed  and  continued  in   (orHu^nooii). 

Scotland,  such  cohabitation  cannot  be  attributed  to  ^^^SS!^^* 

the  promise.      No  direct  authority  is  cited  for  this 

proposition,  and  it  appears  to  me  to  lead  directly  to 

nnreasonable  consequences.     For  instance,  suppose  a 

promise  of  marriage  given  per  verba  de  fuiuro  in 

Scotland,  and  that  the  parties   having  crossed  the 

border  for  a  day,  have  sexual  intercourse  for  the  first 

time  in  England^  returning  immediately  and  cohabiting 

as  man  and  wife  in  Scotland,  the  Lord  President's 

doctrine  would  of  necessity  involve  the  denial  of  there 

being  in  the  case  supposed  a  valid  marriage,  which  I 

cannot  but  think  is  a  conduedon  which  the  law  does 

not  render  necessary. 

Finally,  the  Lord  President  seems  to  think  that  the 
religious  ceremony  in  Ireland  interposes  an  insuperable 
barrier  between  the  antecedent  Scotch  promise  (assum- 
ing that  there  was  one)  and  the  subsequent  cohabitation 
in  Scotland.  But  I  think  it  clear  that  neither  of  the 
parties  regarded  what  pafised  in  the  Boman  Catholic 
chapel  as  a  valid  legal  solemnization  of  marriage. 
And  it  would  be  as  unreasonable  to  interpose  it  between 
the  Scotch  promise  and  cohabitation,  as  it  would  be  to 
refuse  to  refer  the  marriage  of  parties  to  a  Gretna 
Green  ceremony,  as  its  origin  and  date,  because  they 
had  subsequently  gone  through  the  ceremony  of  mar- 
riage in  a  parish  church  in  England.  If  the  ceremony 
was  a  form  of  religious  sanction  not  entering  into  or 
constituting  a  contract  of  marriage,  the  case  is  reduced 
to  the  question  whether  the  cohabitation  in  Scotland 
cannot  be  referred  to  the  antecedent  Scotch  promise  by 
reason  of  its  having  had  its  commencement  in  Ireland. 
Upon  this  point  I  concur  with  the  majority  of  the 
Judges  in  the  Court  below. 


Lori  CktmctOorU 
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TBmTDN  Upon  the  whole,  my  LordS}   I  feel  bound)  after 

<«rYSwr^).  anxious  consideration,  to  give  mj  judgment  that  a 
valid  marriage  was  oonstitated  in  Sisotlaad,  and  llitl 
these  parties  are  now  husband  and  wifa 

JiZS-f-..        liord  WeiMleydJLle  : 

My  Lords,  this  inqnilry,  which  has  occupied  your 
Lordships  for  an  extraordinary,  may  I  not  add  witli 
truth,  an  Unnecessary,  length  of  time,  has  now  con- 
cluded ;  and  the  true  question  to  be  dedded  lies  in  a 
very  small  compass. 

We  have  heard  a  long  narrative  of  the  first  acci- 
dental acquaintance  of  the  parties,  its  progress,  and  its 
result,  and  it  is  impossible  not  to  have  heard  it  withooi 
painful  interest,  and  not  to  have  formed  an  opinion 
as  to  the  propriety  of  the  conduct  of  both  the  parties. 
We  are  not  called  upon  to  express  that  opinion,  nor  to 
decide  a  question  of  morals,  and  pronounce  on  whom 
and  in  what  degree  *the  greater  share  of  blame  is  to 
be  attributed.  Our  province  is  to  decide  a  sample 
question  of  fact,  whether  the  Appellant  was  married 
to  the  Bespondent  at  the  time  of  the  commencement 
of  his  suit  for  declarator  of  freed<)m  and  putting  to 
silence,  which  was  instituted  on  the  8th  June  1859, 
the  burden  of  proof  lying  on  her. 

The  summons  on  the  part  of  the  Respondent  of 
declarator  of  marriage  was  signeted  on  the  13th 
January  1 860,  but  as  there  is  no  attempt  to  say  that  a 
marriage  took  place  between  the  first  and  second  pn^ 
ceeding,  the  question  is,  whether  a  marriage  had  taken 
place  before  the  first-mentioned  day,  and  this  we  are 
to  decide  as  a  simple  question  of  fiaict,  bringing  car 
minds  imbiassed  to  the  consideration  of  that  question 
by  any  other  feelings  than  the  desire  to  do  justice  and 
act  according  to  the  rules  of  law. 
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As  we  hftve  to  decide  irhethar  %  hgal  marriage  haa     ymtvmm 
taken  plaoe^  we  murt  fi^  dearly  aBcertain  whai  oonr-  {Jf^SHSSSm^ 
siittitei  a  1^^  marriage  in  this  c&se^     There  is  no       JjSLse^ 
dottbk  that  in  SoDUaad,  aocording  to  the  aneient  law       ^i'"^™ 
prevalent  in  most  of  Sorope  from  a  very  early  period, 
a  marriage  between  two  parties  jMr  iwr&a  ds  prmeenM^ 
aeriona^  ddiberate,  and  mutnalf  constitutes  a  vaUd  and 
iMndidg  marriage^ 

Secondly,  a  {Mnoraiee  per  venha  d4  fiUurOf  mibaequewti^ 
copnld,  connected  with  that  {Hromiae,  and  taking  pkce 
on  the  &ith  of  it,  constitutes  a  valid  marriage.  To 
prove  that  promisei  the  evidence  must  be  in  writing, 
or  it  most  be  proved  on  the  oath  of  the  party  i^inst 
whom  the  {ntioaeding  takes  place.  The  promise  must 
be  made  in  Scotiand»  but  the  proof  of  it  may  be 
writing  of  the  party  promising  made  anywhere. 

Thirdly*  in  all  cases  the  Eact  of  a  marriage  per  verba 
de  prcBseTUi  may  be  proved  either  by  a  person  pre- 
sent at  the  time,  or  any  other 'l^^al  evidence  that 
satis&etorily  shows  the  fiuA  And  under  this  head 
may  be  included  that  of  habit  and  repute^  by  which, 
without  any  other  evidence,  a  marriage  in  Scotland 
may  be  established.  It  is  admitted  by  all  tiie  JiKlges, 
and  not  denied  in  tiie  argument  brfore  us,  that  there 
was  no  sufficient  evidence  of  acknowledgment  amongst 
the  members  of  the  family  and  those  connected  with 
tiiem  to  constitute  a  proof  of  marriage  by  habit  and 
reputa  The  further  consideration  of  that  part  of  the 
case  may,  therefore,  be  dismissed  altogether. 

Fourthly,  if  a  valid  marriage  had  taken  place  any*- 
where,  though  the  suit  is  in  Scotland,  that  no  doubt 
would  constitute  a  sufficient  answer  to  the  suit  for 
declarator  of  freedom  and  putting  to  silence;  and 
it  is  made  a  part  of  the  Respondent's  case  that 
sQch  a  marriage  took  place  by  a  Roman  Catholic 
priest  at  Rostrevor  in  Ireland  on  the  15th  August 
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rtvrtMtcm  1857.  But  it  appears  that  there  was  in  foroe  in 
(o/Yin,TBx?v).  that  country  an  Act  of  the  Irish  Parliament  of  19 
na  ^  Qeo.  2,  chapter  13,  section  1,  which  provides  that 
V***-  every  marriage,  if  celebrated  by  a  Popish  priest  be- 
tween a  Papist  and  any  person  that  hath  been  or 
hath  professed  himself  to  be  a  Protestant  at  any  time 
within  twelve  months  before  such  celebration,  shall  be 
null  and  void  to  all  intents.  I  cannot  feel  any  doubt 
that  according  to  that  law  this  marriage  was  vmd 
The  Appellant,  having  been  bom  and  bred  a  Pro- 
testant, of  a  Protestant  fsmiily,  and  always  treated  as 
such,  must  be  deemed  to  have  continued  so,  unless  he 
had  done  something  to  denote  a  change  of  his  religioos 
persuasion,  and  nothing  of  that  sort  appeare.  I  have 
no  doubt  that  he  was  a  Protestant  within  the  meaoing 
of  that  Act,  and  am  fully  supported  in  that  opinion 
by  those  of  the  learned  Judges  Cfhrieticm  and  KeogK 
which  I  have  read  since  the  hearing  of  the  case,  and 
which  are  extremely  full,  able,  and  satisfieu^iy.  They 
are  reported  in  the  14th  volume  of  the  Irish  Chanoeiy 
and  Common  Law  Reports,  Thd/waU  v.  Ydverton, 
page  188.  He  did  not  say  he  was  a  Roman  Catholic 
to  the  priest,  but  that  he  was  not,  but  a  "  Protestant 
Catholic."  Had  he  said  he  was  a  Roman  Catholic^  it 
would  have  raised  the  question  reported  to  have  been 
decided  by  Baron  Alderaon,  in  Beffina  v.  Orreli  in 
1839  (9  Carrington  and  Payne,  p.  80),  whether  he  wu 
not  estopped  by  his  declaration  that  he  was  a  Bomao 
Catholic.  I  must  say  I  doubt  greatly  of  the  propriefy 
of  that  decision,  and  agree  with  an  opinion  of  Chief 
Justice  Monahiom  to  that  effect,  referred  to  in  the 
argument.  That  his  statement  in  that  case  would  be 
evidence  against  him  is  undoubted,  but  that  it  ope- 
rates as  an  estoppel  is  a  very  different  proposition. 
But  it  is  not  necessary  now  to  be  disciisBed  and 
decided. 
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I  think  it  dear,  therefore,  that  there  was  no  valid      yeitmto.        ^ 
marriage  in  Ireland.     The  preparation  for  that  mar-    (<M^Yumwi). 
riage,  which  had  been  arranged  and  agreed  upon      „.^ji^^., 
before,  by  the  Appellant  purchasing  a  ring  at  Dublin        vt»'«». 
on  the  25th  July  1857,  clearly  carries  the  case  no 
further  than  the  marriage  itself  on  the  15th  August. 
Whether   what  passed  between  the  Appellant  and 
Father  Bernard  Mooney  prior  to  the  marriage,  ope- 
rates as  an  admission  of  a  prior  marriage  between  the 
Appellant  and  Bespondent,  or  is  to  be  relied  upon  as 
proof  of  it,  is  a  different  question,  and  must  be  fully 
considered. 

The  two  important  questions  to  be  considered,  upon 
which  the  case  depends  altogether,  are  these: — 
Whether  there  is  sufficient  proof  of  a  marriage  per 
verba  de  prcBserUi,  and  that  in  Scotland?  and, 
secondly,  Is  there  sufficient  proof  of  a  marriage  per 
verba  defiUuro  in  writing,  written  anywhere,  and  of 
a  copvJ^  connected  with  that  promise  in  Scotland  ? 
It  is  admitted  on  the  part  of  the  Appellant  that  the 
writing  need  not  be  in  Scotland,  if  the  promise  which 
it  proves  and  the  copiUa  which  followed  were  both  in 
Scotland. 

After  the  most  careful  attention  to  the  evidence,  I  do 
not  feel  any  doubt  that  there  is  no  proof  of  a  marriage 
per  verba  de  prcesenti  in  Scotland,  nor  of  a  promise  to 
marry  infviuro,  with  a  subsequent  copula  connected 
with  it  anywhere.  I  agree  with  the  Lord  President 
and  Lord  Ardmiillcm  entirely  in  the  view  they  have 
taken  of  the  case. 

Upon  the  first  question,  I  have  to  say  there  is 
clearly  no  direct  proof  of  the  actual  fact  of  marriage 
pel-  verba  de  prceaenti.  The  Respondent  states 
that  on  or  about  the  12th  April  1857  she  and  the 
Appellant  acknowledged  and  declared  each  other  to 
be  husband  and  wife  at  Mrs.  Gemble's  lodgings  in 
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YBLTtttoR      Edinburgh)  and  read  tiirough  the  maniBge  senrioe  in 

(J^yS^tSi).  *^  liiglish  prayer  book.     But  the  proof  did  no4  make 

L^d         out  tiiat  fact     It  failed  altoeretfaer ;  and  it  is  the  ien 

opinion.        to  bo  believed,  because  it  was  not  mentioned  in  the 

process  of  declarator  of  marriage  raised  by  the  Be* 

&^nd<^t  in  August  185& 

But  though  the  direct  pioof  of  marriage  in  Sootland 
p^r  verba  de  prcBsenvbi  &ik,  it  is  said  there  is  proof  of 
adoiowledgment  by  both  partieS)  which,  if  suffideat, 
no  doubt  will  establish  such  a  marriage,  and  can  any 
one  day  that  there  is  any  such  evidence  in  this  case  of 
a  prior  completed  contract  of  marriage  in  Sootland  t 

It  is  sad  to  thit&  that  in  the  nineteenth  century  the 
law  of  marriage  in  Scotland  should  be  left  in  sudi  a 
state  that  the  proof  of  that  most  important  relation  in 
life  should  be  sometimes  left  to  depend  upon  the  looee 
recollection  of  witnesses,  of  conversations  so  often 
misunderstood  and  imperfectly  remembered,  and  some- 
times on  the  meaning  of  an  amatory  expression  and 
impassioned  letters.  We  must^  however,  take  the  law 
as  we  find  it.  But  in  dealing  with  these  questions,  I 
think  that  evidence  of  tUs  character  should  be  closely 
examined^  and  should  not  be  acted  upon  unless  no  rea- 
sonable doubt  is  left  as  to  the  truth  of  the  fiicts  to  be 
proved  on  the  minds  of  those  who  are  to  decide  such 
an  important  question* 

The  circumstances  of  occasionally  representing  each 
other  in  their  tour  in  Scotland  at  inns  and  lodgings 
where  they  otherwise  would  not  have  been  admitted, 
or  at  villas  which  they  were  permitted  to  see,  are  of 
no  weight.  As  they  do  not  in  any  way  establish  a 
marriage  by  habit  and  repute,  they  are  of  no  weight 
to  prove  the  actual  fact.  The  same  may  be  said  of 
the  Appellant  subsequently  representing  her  as  his 
wife  at  the  hotel  of  the  Chapeau  Rouge  at  Dunkirk. 
The  statement  to  Mr.  Goodliffe  himseli^  when  he  met 
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him  at  the  same  inn,  goes  farther^  for  he  stated  that      ^*^ 

she  really  was  his  wife,  but  that  he  had  been  married   (orYurnTMi). 

secretly  or  privately,  and  that  he  wished  Mr.  Qoodliffe     jrt^^ 

not  to  mention  in  society  that  he  had  met  him  and  his 

wife,  lest  it  should  come  to  the  ears  of  his  fBimily.    But 

it  is  perfectly  uncertain  whether  that  statement  refers 

to  a  marriage  that  had  already  taken  place  in  Scotland 

or  to  one  elsewhere,  and  it  may  just  as  well  relate  to 

that  marriage,  which  undoubtedly  had  taken  place  in 

Ireland,  in  August  1857,  and  which  he  did  no  doubt 

wish  to  keep  secret    To .  establish  a  marriage  in 

Seotiaiid,  evidence    pointing  more   clearly   to    that 

country  ought  to  have  been  produced. 

Let  us  consider  the  rest  of  the  evidence  by  which 
that  proposition  is  sought  to  be  supported  The  main 
evidence  on  which  reliance  is  placed  is  the  declaration 
to  Mooney,  the  Roman  Catholic  priest;  and  some 
mention  is  also  made,  but  not  much  relied  upon,  of  a 
statement  made  by  her  in  the  Appellant's  presence, 
and  not  at  once  contradicted  by  him,  tiiat  she  had  been 
"  thrice  wmried" 

It  appears  to  me  that  thiif  evidence  is  entirely  in- 
sufficient to  fonn  a  serious  and  credible  acknowledg- 
ment on  the  part  of  the  Appellant  of  a  previous 
marriage  anywhere,  so  that  we  could  believe  that  it 
actually  took  place.  There  still  would  be  defects  in 
the  proof  that  the  marriage  so  acknowledged  took 
plaoe  in  SeoUand;  but  if  the  evidence  amounted 
cleariy  to  a  statement  that  he  had  been  married  before 
the  Irish  Roman  Catholic  marriage  took  place,  by  a 
valid  marriage  in  another  country,  it  might  bo  suffi- 
cient to  enable  us  to  refer  it  to  Scotland,  as  he  had 
made  no  promise  before  he  came  to  Scotland,  and  had 
been  but  a  short  time  in  Ireland.  But  as  neither  of 
the  parties  were  Scotch,  such  promise  must,  to  be  valid, 
be  made  in  Scotland^  after  one  of  the  parties  had  been 
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rwvmom  there  for  21  days  next '  preceding  the  marriage,  by 
(ar^E?™To"«).  the  statute  19  &  20  Vict.  c.  96.  Bat  the  evidence 
^^  of  Mooney  seems  to  me  to  be  quite  unsatis&ctory, 
and  wholly  insufficient  to  prove  that  the  AppeUani 
acknowledged  a  previous  marriage  anywhere.  When 
closely  examined,  all  that  is  really  proved  by  Mooney 
amounts  to  no  more  than  this,  that  the  Appellant  said 
that  there  was  no  necessity  for  this  ceremony,  it  had 
all  been  previously  settled  or  arranged ;  "  but  I  wiD 
do  it  to  satisfy  the  lady's  consdence."  That  state- 
ment made  by  the  Appellant  is  all  that  can  be  used  as 
evidence  against  him.  What  the  priest  understood 
from  his  previous  conversation  with  the  Respondent 
is  of  no  weight,  and  it  is  out  of  the  question  that  what 
the  Appellant  said  amounts  to  any  acknowledgment 
of  a  previous  marriage  anywhere. 

As  little  can  any  reliance  be  placed  on  the  supposed 
acknowledgment  by  his  not  contradicting  her  in  some 
conversation  in  the  presence  of  Mr.  Thelwall,  in  which 
she  said  she  had  been  twice  christened  and  twice 
married,  and  it  was  very  possible  she  might  be  twice 
buried,  at  which  the  A!|>pel]ant  laughed.  He  said 
nothing  of  importance.  It  is  impossible  to  attribote 
the  slightest  weight  to  such  an  occurrence  as  s^oub 
acknowledgment  of  a  previous  marriage.  Indeed, 
little  or  no  reliance  was  placed  on  that'  circumstance 
in  the  argument  before  us. 

It  seems  to  me,  therefore,  that  there  is  no  sufficient 
proof,  or  anything  approaching  to  it,  by  the  acknow- 
ledgment of  the  parties,  of  any  previous  marriage,  at 
any  time,  anywhere,  still  less  in  Scotland,  so  as  to 
prove  a  regular  Scotch  marriage  joer  verba  de  prasaenii 
I  concur  in  the  observations  of  Lord  ArdmiOani 
that  it  is  remarkable  that  through  the  whole  corre- 
spondence between  the  parties,  there  is  not  one  letter 
in  which  the  Appellant  addresses  her  as  his  wife,  and 
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the  Respondent  addresses  him  as  her  husband^  save      YuTimTow 
one,  which  contains  words  written   on   an   erasure    ^orYnHmSu). 
"  petting:  spoaa  bella  mia,"  which  I  doubt  not  were  I^ 

originally  '*  petting  possibil&nente/"    It  is  impossible^        ppMom. 
at  all  events,  to  say  that  there  is  any  satisfactory 
proof  by  circumstantial  evidence  of  a  complete  con* 
tract  'per  verba  de  prmeenti. 

It  was  however  principally  contended  that  there 
was  a  promise  of  marriage,'  per  verba  de  futuro^  in 
Scotland,  evidenced  by  writing  in  Scotland  or  out  of 
it,  followed  by  a  copula  connected  with  that  promise 
in  that  country. 

I  am  clearly  of  opinion  that  this  proposition  also  is 
not  made  out  in  the  evidence. 

In  the  argument  before  us  I  may,  I  think,  say  that 
some  days  were  consumed  in  stating  and  commenting 
on  their  first  acquaintance  in  September  1852,  their 
respective  conditions  in  life,  their  subsequent  conduct 
when  the  Appellant  was  at  Malta,  and  the  Respondent 
at  Naples;  afterwards  their  meeting  at  Galata  in 
1855  and  in  the  Crimea ;  his  return  by  the  Danube, 
and  her  coming  to  England  That  she  then  went 
int^  Scotland,  and  they  were  both  there  and  in  Ireland, 
and  each  of  the  letters  that  passed  between  them 
were  made  the  subject  of  a  long  comment.  Whether 
she  was  the  more  active  party  in  beginning  and 
continuing  the  correspondence  ;  whether  the  ambiguous 
expressions  in  some  of  her  lively  and  impassioned 
letters  were  always  directed  to  a  future  regular  mar- 
riage, or  to  a  different  relation  between  them,  was 
discussed  at  great  length ;  whether  he  was  desirous 
of  discontinuing  the  correspondence  at  one  time,  and 
endeavoured  to  put  an  end  to  their  intercourse  by 
coming  to  England  by  Vienna  and  abstaining  from 
answering  her  letters  for  long  periods;  whether  he 
invited  her  on  her  return  to  this  country  to  come  to 
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TiivMTQH  Scotland  where  he  was  quartered,  or  she  came  wiihoni 

(or^nvKBTON).  invitation  in  order  to  cany  her  plans  into  effect; 

iVfniSidaie'M  *^®^  different  matters  were  made  the  subject  of  very 


long  and  elaborate  discussion  on  both  sides. 

It  seems  to  me,  I  confess,  wholly  usoless  to  decide 
these  various  questions.  Upon  a  careful  consideration 
of  the  whole  evidence,  it  is  impossible  not  to  come  to 
the  conclusion  that,  whatever  had  been  said  or  tbonglit 
or  designed  by  either  of  the  parties,  the  AppeUant 
and  IRespondent  had  never  made  a  complete  unoon- 
ditional  promise  of  marriage  to  each  other  bef<»«  his 
return  into  Scotland  and  her  arrival  there  in  the 
beginning  of  1857. 

Up  to  this  period  it  is  impossible  to  contend  that 
there  was  any  promise  of  marriage  proved  by  the 
correspondence  or  other  direct  evidence  pet  verba  di 
fviuTO.  Indeed  it  is  perfectly  dear  that  any  mar 
riage^  if  contemplated  at  any  time,  was  put  an 
end  to,  as  appears  by  his  letter  of  16ih  August  1856 
and  her  letter  of  August  1856.  Besides,  if  the  oo^ 
respondence  contained  evidence  of  a  promise  any- 
where, it  was  of  a  promise  out  of  Scotland  Indeed, 
the  Lord  Advocate,  in  his  most  able  address  to  your 
Lordships,  was  obliged  to  adndt  that  upon  that 
previous  correspondence  he  oould  not  rely,  and  muit 
show  that  promise  by  the  evidence  of  that  whieb 
occurred  afterwards. 

The  question  is  whether  there  is  to  be  found  in  tbe 
subsequent  correspondence  any  promise  made  in  Soot- 
land  of  a  future  marriage,  or  any  written  acknowledg- 
ment of  any  previous  promise  of  marriage  in  Scotland 
by  him  to  her,  or  I  may  say,  indeed,  of  a  promiae 
anywhere  ?  I  must  say  that  I  think  there  is  no  laiif* 
factory  proof  of  any  such  promise  or  acknowledgment 
There  are  some  ambiguous  statements  which  must  be 
carefully  considered.     I  think  their  meaning  may  be 
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oonjectured  with  great  probability  of  the  truth  of  thf^t      Y»i.Twxoit 
oQigecture,  without  attributing  to  them  the  meaning  (or^ct^K?^). 
of  being  a  promise  of  marriage  or  the  acknowledgment     j^^^Lj^, 
of  one.    But,  at  all  events,  tbej  are  much  too  ambi-       ^''•^ 
guoua  and  obscure  to  constitute  a  step  to  so  important 
ft  relation  bb  that  of  husband  and  wife. 

In  answer  to  a  letter  of  hers,  which  was  probably 
sent  from  Hull  in  May  1857,  containing  the  mar- 
riage cards  of  Mr.  and  Mrs.  Shears,  he  congratulates 
her  on  her  supposed  marriage  with  Mr,  Shears,  and 
says  that  by  that  marriage  she  had  earned  his  lasting 
gratitude,  as^  on  reflection,  he  had  placed  himself  in  a 
fiUse  and  psinful  position  with  regard  to  her  ;  that  he 
had  promised  to  do  more  than  he  could  have  per- 
fc^med  when  th^  time  came* 

It  seems  to  me  tiiat  it  is  impossible  to  hold  this  to 
be  aatisfaotory  evidence  of  any  prior  future  wncov^ 
diii(mal  promise  of  marriage  which  he  was  then 
bound  to  perform.  It  may  be  reasonably  supposed  to 
refer  to  a  promise  of  marriage  of  some  sort,  somewhere 
made,  because  the  occasion  of  writing  the  letter  is  her 
supposed  marriage  to  Mr.  Shears;  he  congratulates 
himself  upon  being  released  from  a  &lse  position; 
but  it  may  be  a  reference  to  a  promise  of  marriage 
upon  condition^  which  he  could  not  have  performed, 
as  the  suffioieni^  of  his  fortune,  or  the  consent  of  his 
relatives.  And  her  answer  shows  that  she  had  no 
promise  that  she  could  insist  upon,  for  she  says  that 
"he  knew  he  was  and  always  had  been  free."  The 
precise  date  of  that  letter  is  not,  aa  &r  as  I  can 
learn,  ascertained,  but  it  must  have  been  soon  after 
the  receipt  of  that  to  which  it  was  an  answer,  written 
in  May  1857, 

But  the  greatest  reliance  was  placed  by  the  Respon- 
dent's Counsel  on  the  letter  written  by  the  Appellant 
on  Christmas  Day  1857,  in  which  he  says  he  had 
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yktsmos  never  intentionally  deceived  her,  and  had  done  more 
(«^"m!TM).  than  he  had  promised  (''  at  great  risk  ").  It  is  entirely 
wwi^Suatt  ^'y®^^^^"^  what  that  promise  was,  whether  it  referred 
*^'****^^  to  rnarriage  at  alL  Certainly  it  was  not  a  promise  of 
marriage  m  fiUv/ro,  for  the  promise  referred  to  had 
been  already  performed.  It  would  be  quite  unsafe  to 
rely  upon  it  as  an  admission  of  a  marriage  already 
complete  per  verba  de  prceaenti.  It  must  in  that 
case  have  been  a  marriage  agreed  upon  and  carried 
into  effect  since  the  dates  of  the  letters  last  referred 
to,  at  which  time  she  acknowledged  that  he  was  then 
entirely  free.  It  is  a  mere  conjecture  what  promise 
is  referred  to.  It  may  be  something  that  was  con- 
nected with  her  then  present  condition  which  he  was 
desirous  to  conceal,  and  which  she  wished  to  disclose ; 
an  event  **  which  could  be  avoided  and  whidi  would 
be  equally  unwelcome  to  him  and  to  her/'  and  he 
strongly  urges  upon  her  her  duty  to  keep  it  secret 
He  says  in  the  closed  record  that  the  letter  referred 
to  her  threat  to  disclose  the  iUidt  interooorBe  if  she 
had  a  child. 

If  we  are  to  treat  the  statement  of  that  letter  as  an 
acknowledgment  of  a  previous  marriage,  it  may  pos- 
sibly refer  to  the  marriage  at  Bostrevory  which  he  had 
concurred  in  at  her  request,  and  which  had  caused  him 
to  incur  a  great  risk  by  the  danger  of  offending  his 
relations  and  injuring  his  pecuniary  prospects.  Bat 
as  to  a  promise  to  marry  in  future,  the  letter  seems 
to  me,  I  own,  wholly  insufficient  to  prove  it. 

In  the  absence  of  any  proofs  of  a  promise  of  mar^ 
riage,  evidenced  by  writing,  it  becomes  imnecessaiy, 
in  my  mind,  to  consider  whether  any  copula  refoable 
to  it,  and  so  connected  as  to  make  it  valid,  ever  took 
place  in  Scotland. 

There  is  no  proof  of  coptda  in  Scotland  prior  to 
August  1857  which  can  be  judicially  relied  upon.  She 
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denies  it  altogether,  and  the  proof  of  it  by  some  ex-      Ymtwum 
pressions  in  a  letter  of  hers  as  to  what  occurred  on   (p^^^jSHSSSn). 
the  fifth  story  of  Mrs.  Qemble's  house,  and  which  the  Z^ 

Appellant  insists  upon  as  proof  of  a  coptda  there,        opi^iim' 
cannot,  I  think,  be  considered  as  proof  of  that  fact. 

In  July,  or  the  beginning  of  August  1867,  they  met 
at  Waterford,  in  Ireland ;  and  at  Malahide,  Newry, 
and  Bostrevor,  from  that  time  to  the  15th  August^  on 
which  day  the  Roman  Catholic  niarriage  took  place, 
they  unquestionably  cohabited  together  as  man  and 
wifa  Any  promise  subsequent  to  the  first  of  these 
days,  if  made  in  Scotland  (which  it  must  be  in  order 
to  constitute  a  step  towards  a  Scotch  marriage),  could 
not  be  a  complete  marriage  by  a  subsequ^it  copula 
in  Scotland,  foorming  a  part  of  a  series  in  an  illicit 
concubinage  begun  and  continued  for  a  considerable 
period  of  time  out  of  Scotland  I  do  not  dispute  that 
according  to  the  authorities  si^  a  previous  habit  of 
long  illicit  intercourse,  if  laid  aside  and  repented  of, 
might  render  a  promise  with  a  subsequent  coptda  on 
the  fidth  of  it,  a  sufficient  marriage  according  to  the 
law  of  Scotland,  as  is  explained  by  Lord  OlerUee  and 
Lord  PitmiUy  in  the  case  of  Si/m  and  MUea  (a).  The 
same  question  is  also  discussed  in  the  case  of  Hoggan 
and  Oraigie  (6).  I  do  not  think  it  necessary,  how- 
ever, to  discuss  tlus  question,  as  no  promise  to  marry 
in  future  can  be  proved ;  nor  is  it  necessary  to  consider 
the  very  important  question  whether,  if  there  was  a 
marriage  by  verba  de  futv/ro  in  Scotland,  mibsequente 
copula  there,  it  was  by  the  law  of  Scotland  any- 
thing more  than  a  binding  agreement,  not  an  actual 
marriage,  and  was  put  an  end  to  by  the  subsequent 
regular  marriage  to  lira  Forbes  in  the  month  of 
June  1858. 

(a)  8  Shaw  &  Dunlop,  97. 
{b)  McLean  &  Rob.,  942-971. 

3  M 
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tM¥Hii<Mi»  j^fy  tjpinion  in  this  case^  which  T  have  form^  after 

(yhnlSilaS^ii)^  due  care  and  so  as  to  entertain  tdtimately  no  doubt 

iniijLuiuu'j  ^P^^  ^^'  ^*  founded  entirely  upon  the  dry  and  simple 
"****•  question  of  fact  that  there  was  notiiing  like  satisfaoiory 
proof  of  a  marriage  in  Scotland  p&r  verba  d4  promnUi 
nor  of  any  by  promise  of  future  marriage  there,  or 
indeed  anywhere^  with  a  subsequent  copula  in  that 
countty  connected  witii  it  And  therefore  I  am  bound 
to  give  my  advice  that  your  Lordships  should  reverse 
the  judgment  of  the  Court  <^  SessioU)  and  affinn  the 
sentence  of  deckrator  of  freedom  and  putting  to 
silenca 

^^^JSiSS!^'     liwd  o&suiBtonD : 

My  Lords,  in  these  conjoint  aotiions  of  dedarator 
olf  freedom  and  putting  to  olenoe)  and  of  decknitor  of » 
marriage,  tJie  question  to  be  decided  is  the  same,  vi&, 
whether  the  Appellant  and  Bespond^it  are  lawfiiliy 
married  persons  ? 

The  onus  of  establishing  a  lawful  marriage  rests  in 
each  case  upon  the  Respondent^  and  it  can  only  be 
satisfied  by  clear  and  satisfiMstoiy  proof  of  the  fact. 

The  Bespoiident  asserts  that  she  became  ttie  wife  of 
the  Appellant  either  by  reason  of  a  contraet  of  marriage 
by  interchange  of  constat  pmr  ^^evia  de  ptwrnnti^  or 
by  a  proimise  of  mairisge  ^^nbmqMnlU  ^oprnld,  or  by  a 
reg^llar  marriage^  with  due  religious  cefumcMiy)  in 
Irriand  It  Sb  to  be  obsarved  tbat  tlM  two  finft 
grounds  upon  whidi  the  ^dsdstenoe  of  a  martiage  is 
relied  upon  a^  to  a  tdertain  degree  inconiisteni  wilb 
each  other.  It  4oes  nisk  seem  very  prelMtbla  tlMat  ttaM 
shovdd  ^tSst  at  tb6  same  tisM  an  aatoal  manrfaga  ptr 
¥erH  4s  pf^d^MUi,  and  (a  Marriage  rugnltuig  ftun  a 
promise  followed  by  copula,  whichever  of  the  twta  is 
supposed  to  have  preceded  the  other.  And  it  is  not  a 
circumstance  favouraUe  to  the  Respondent,  that,  at  the 


opinion. 
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close  of  the  argument,  her  Counsel  have  not  been  YnrBBTON 
disposed  to  rest  her  case  upon  any  one  jground,  but  (<J*?£Jf jg?,,) 
have  oontended  that  in  this,  or  that,  or  the  other  way,  tard  pJHutfiMtCM 
a  maniage  is  proved  to  have  taken  place.  Even  with 
regard  to  the  acknowledgmentB  supposed  to  be  derived 
irom  the  correspondence  between  iixe  parties^  th^ 
have  been  unable  to  adopt  a  decided  line,  and  say 
whetiier  they  must  be  taken  to  relate  to  an  actual 
marriage  or  to  a  mere  promise  of  marriage.  And 
with  req^eet  to  the  marriage  in  Ireland,  they  have 
nsed  it  either  as  valid  in  itself,  or  as  proof  of  the  re- 
cognition of  a  previous  marriage.  The  whole  of  the 
voluminous  evidence  is  thus  thrown  loosely  before 
your  Lofdships,  in  order  that  you  may  extract  from  it 
proof  of  a  masriage  in  one  or  the  other  of  tiie  ways 
insisted  upon  by  the  Respondent. 

It  appears  to  me  that  there  was  a  great  deal  of  pre- 
liminary matter  dwelt  upon  at  considerable  length  in 
the  course  of  the  aAgument  on  both  sides,  which  is  not 
vexy  meterifld  to  the  question  to  be  decided.     For  in- 
stance, it  could  hardly  be  necessary  to  occupy  time  in 
ascertaining  the  exaet  condition  in  life  <^  the  parents 
of  the  Respondent,  which  at  best  eould  have  only  a 
remote  bearing  on  the  probability  or  improbability  of 
a  marriage  taking  place  betweai  the  parties.     If  the 
faet  of  the  maniage  is  proved,  the  question  of  antece- 
dent i»x)t>abiiity  or  improbability  is  entirdy  put  aside, 
and  if  it  is  not  proved,  all  previous  speculations  about 
it  are  usdess.    80,  and  for  the  same  reason,  I  think  it 
unimportant  to  settle  the  exact  mode  in  which  the 
parties  originally  became  acquainted,  when  tiiey  met 
on  board  the  Boulogne  steamer.     Nor  is  it  necessary 
to  enter  into  any  consideraiion  of  liie  propriety  of  the 
Bespondeni^s  conduct,  or  the  object  which  she  had  in 
view  in  renewing  a  single  day's  acquaintance  after  an 
interval  of  ten  months,  by  means  of  a  letter  which  it 

3m  2 
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YBLvxBTojf  may  be  supposed  could  as  easily  have  reached  her 
(o/YuTttxoM).  cousin  through  the  regular  channel  aa  through  a  private 
L^rs  dlZmfbr^t  and  almost  unknown  hand.  There  seems  also  to  be  no 
occasion  to  dwell  upon  the  correspondence  immediately 
after  its  commencement,  or  to  ascertain  with  any 
accuracy  which  of  the  two,  the  Appellant  or  the  Re- 
spondent, wa^i  more  forward  to  adopt  a  familiar  and 
intimate  style  of  address  to  the  other.  The  character 
of  the  early  part  of  the  correspondence  is  certainly 
unusual,  and  not  exactly  what  might  have  been  ex- 
pected between  persons  who,  when  it  began,  had  been 
only  once  in  each  other's  company  ten  months  before, 
and  who  continued  to  write  in  the  same  strain  for 
more  than  two  years  without  having  met  again.  It 
must  be  admitted,  whatever  opinion  may  be  enter- 
tained of  their  ultimate  objects  and  intentions,  that 
both  parties  were  indulging  in  rather  a  hazaidoos 
interchange  of  sentiment  and  feeling.  Whether  from 
the  b^inning  there  was  a  preconceived  design  on  the 
part  of  the  Respondent  to  entangle  the  Appellant  in  a 
matrimonial  engagement,  and  the  Appellant  (as  his 
Counsel  allies)  was  not  unwilling  to  amuse  his  leisure 
hours  in  this  imaginative  and  romantic  intercourse, 
but  without  any  ulterior  views,  I  will  not  stop  to  con- 
sider. The  only  use  made  of  the  earlier  correq)ondence 
is  to  endeavour,  from  the  tone  and  character  of  it,  to 
establish  the  great  probability  that  if  the  parties  ever 
met  again,  a  more  intimate  relation  would  be  esta- 
blished between  them.  All  that  has  a  direct  and  more 
immediate  bearing  upon  the  question  of  marriage  will 
be  found  after  the  period  when  the  parties  met  in 
Edinburgh  in  February  1857.  I  should  therefore  have 
omitted  all  notice  of  the  previous  conduct  and  corre- 
spondence of  the  parties  if  they  had  not  been  regarded 
by  one  of  the  learned  Judges  of  the  Court  of  Session, 
Lord  Curriehill,  as  serving  "  to  indicate  the  purpose 
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for  which  the  meeting  in  Scotland  took  place."    But      yb-vjetoii 
the  remarks  which  I  shall  make  upon  the  early  inter-   (o^iTJSJSm). 
course  between  the  parties  must  be  considered  rather  Lord  ckaii^^tr^s 
as  an  introduction  to  the  case  than  as  any  substantial 
pai-t  of  it.     Whether  the  object  of  the  Respondent 
in  joining  the  ScBwra  de   la  Charity  and  going  to 
Constantinople  was  in  order  to  be  nearer  the  Appellant, 
and  whether  she  availed  herself  of  the  invitation 
of  Lady  Straubenzee  too  forwardly  and  eagerly,  that 
she  might  have  an  opportunity  of  meeting  him,  are 
circumstances  which  may  be  dismissed  from  considera- 
tion, as  having  no  bearing  upon  the  question  of  a  sub- 
sequent contract  or  promise  of  marriage.    The  occasion 
of  their  meeting  at  Qalata  seems  to  have  been  produced 
by  the  Appellant  himself     The  Respondent  says  he 
sought  her  out  and  met  with  her  there.    The  Appellant 
alleles  that  she  furnished  him  with  her  address,  and 
asked   him   to  call,  but  it  clearly  appears  that  her 
address  was  communicated  to  him  on  his  arrival  in 
the  Bosphorus  at  his  own  request.     It  is  at  Galata, 
the  Respondent  asserts,  that  the  first  mutual  promise 
and  engagement  to  marry  took  place.     This  assertion 
is  denied  by  the  Appellant,  and  there  is  not  only  no 
proof  of  it,  but  subsequent  circumstances  render  it 
highly  improbable.     And   one  can  hardly  avoid  an 
observation  in  passing  upon  the  way  in  which  the 
Respondent  invariably  alleges  upon  every  occasion 
when  she  meets  the  Appellant  that  he  promised  her 
marriage.     If  any  such  promise  was  made  at  Galata,  it 
is  utterly  unaccountable  that  when  the  Respondent 
availed  herself  of  Lady  Straubenzee's  invitation  to 
the  Crimea,  she  should  have  arrived  there,  and  been 
near  the  Appellant  for  several  days  without  his  taking 
any  notice  of  her.    The  fact  appears  from  one  of  her 
own  letters  written  after  she  had  left  the  Crimea,  in 
which  she  says,  "  It  is  useless  to  tell  you  what  attracted 
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YBLTBnroir  me  ^o  the  Crimeaj  at  the  risk  of  being  frozen  to  death. 
iJ^HSHiiSSn).  It  is  to  no  purpose  recapitulating  what  secret  instinct 
Lori  cieSi^^r*'*  pointed  out  to  me  your  little  hut ;  how  in  spirit  I 
begged  and  prayed  to  be  let  in  for  mercy's  sakei  fw 
pity's  sakd.  No,  you  were  invulnerable  for  a  whole 
fortnight;  you  resisted  the  small  plaintive  voice." 
The  Bespondent  alleges  that  during  her  stay  in  the 
Crimea  the  Appellant  told  her  he  was  in  great  pecu- 
niary embarrassments^  and  dependent  up<m  an  unele 
who  did  not  wish  him  to  many ;  that  she  proposed  to 
him  to  break  off  the  engagement  which  had  been 
entered  into  at  Galata,  to  which  he  would  not  agree, 
and  endeavoured  to  persuade  her  to  a  secret  marriage, 
and,  among  other  suggestions,  proposed  that  they 
should  be  privately  married  in  ihe  Greek  chs^pel  at 
Balaklava.  All  this  is  denied  by  the  Appellant^  but 
he  asserts  that  in  their  interviews  in  the  Crimea  "  great 
£abmiliarities  ensued  between  them."  What  actually 
happened  there  may  be  in  some  degree  collected  from 
the  correspondence  which  afterwards  passed  between 
the  parties.  It  appears  to  me  to  be  dear,  from  a  letter 
written  by  the  Respondent  after  Uiey  parted  in  the 
Crimea^  that  there  must  have  been  some  talk  (at  least) 
about  marriage,  and  that  the  Appellant  had  interposed 
a  difficulty  with  respect  to  money  matters,  and  his 
obligations  to  his  uncle.  All  these  things  are  alluded 
.to  in  this  letter,  and  it  ha>8  never  been  alleged  by  the 
Appellant  that  they  were  the  mere  imagination  of  the 
Respondent.  Whether  the  ciitnmistanoes  connected 
with  the  debt  and  the  promise  to  the  unde  were  true, 
or  were  a  mere  pretence  and  excuse  for  putting  off  a 
marriage,  is  another  question. 

With  respect  to  the  Appellant's  assertion  of  fiuni- 
liarities  in  the  Crimea^  it  is  sufficient  to  say  that  there 
is  no  evidence  cm  the  subject  The  conclusion  whidi 
I  draw  from  the  correspondence  at  this  period  is,  that 
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ihe  iDta>viQW8  at  Qal»t«  md  in  th^  Crimam  but  wore      Vw^w' 
pspeoUOly  lit  the  l»tt«r  place,  bad  laia^  ap  fMSQuranoe  («r?i^mi). 
in  the  mud  of  tb*  Roq^pdant  that  tke  Appellant  '^^H^* 
w$B  wiUiog  to  mariy  har*  if  tha  auggesM  pbsftaple 
whioh  ba  bad  iatarpofiad  aoiild  ba  rapi^vad  i  and  that 
bttr  ftaliagi,  not  to  say  her  pa«iiloiia,  had  bean  bigbl^ 
excited  by  tba   axpactation  whiah  had  been  thus 
creatadt  and  that  her  mind  dwelt  etrongly  and  ex« 
piaasad  iteelf  paasioQately  upon  the  prospect  of  the 
anticipated  gratification  of  her  wishes. 

The  letters  of  the  Appellant^  on  the  other  hand, 
were  of  a  character  to  elicit  from  the  Baspondeut 
frequent  complaints  of  thair  eoldness,  wbtttber  their 
tone  and  maimer  were  designedly  adopted  by  the 
Appellant  for  the  purpose  of  checking  the  bc^pes  which 
he  had  previously  raised,  or  indicated  the  real  state 
of  his  foelings  towards  ber#  Certainly  nothing  £;ould 
have  ofxsaajonad  greater  discouragement  to  the  Be- 
spondant  than  the  noorfnlfily^^t  of  the  Al^Uant's 
promise  to  visit  bar  at  Beback  m  bis  way  home  from 
the  Grifiiea,  and  bts  returning  by  ijie  Danube  and 
Vienna^  for  the  avoir ed  p«rpesa  (^  avoiding  a  meeting. 
Whatever  eagageiarat  may  have  baen  entered  into  at 
this  period  is  of  noall  iaportanee,  as  it  was  antirely 
at  an  end  when  the  Baspondent  left  the  Crimesr, — a 
fiiet  which  appears  from  the  evidence  of  Lady  Strau- 
benzee,  and  which  was  dieti^^rtly  admitted  by  tke 
L<yrd  Advocate  in  his  able  argument  for  the  Bespon- 
dent.  Locd  Chi/iriehiU  himself  says  that,  on  the  parties 
meeting  in  Scotland  in  February  1B67,  th^^  had  not 
been  a  concluded  agnsement  or  promise  to  marry ;  so 
little  foundation  does  there  appear  to  be  for  bis 
conclusion  that  the  meeting  in  Scotland  was  for  a 
purpose  indicated  by  anything  which  had  previoudy 
passed,  or  for  supposing  that  it  had  been  arranged 
beforehand 
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YttTjiTcm  The  early  period  of  the  history  of  the  parties  having 

iJ^Kmmn).  been  thus  shown  to  have  a  very  slight  influence  (if 
ior*^qdS^/brd•«  any)  upon  the  important  part  of  the  case  upon  which 
I  am  entering,  I  shall  dismiss  all  that  has  been  urged 
in  argument  with  respect  to  the  Appellant's  cc^re- 
spondence  with  Mrs.  Bellamy,  the  Respondent's  sister, 
in  which  it  is  said  he  intimated  to  her  that  no  mar- 
riage could  ever  take  place  between  them,  with  this 
single  observation,  that  the  purport  of  the  letter  may 
have  been  exactly  what  the  AppeUant  asserts,  and 
yet  that,  having  been  written  in  the  year  1866,  it 
is  not  inconsistent  with  the  fiict  of  the  allied  sub- 
sequent contract  or  promise  of  marriage  in  Edinburgh 
in  the  year  1857.  To  this  period  then,  when  the 
material  part  of  the  case  really  commences,  I  now 
proceed. 

I  collecti  from  the  condescendence  of  the  Bespond^t, 
and  from  the  evidence,  that  the  Respondent  went  to 
Scotland  not  upon  any  invitation  of  the  Appellant^ 
but  that  having  heard  that  the  Appellant  was  stationed 
at  Leith  Fort,  she  proceeded  to  Edinburgh  with  her 
friend  Miss  Macfarlane,  for  the  sole  purpose  of  having  an 
opportunity  of  meeting  the  Appellant  again.  Be  thi? 
as  it  may,  the  parties  are  now  brought  together  in  a 
place  where  alone  the  Scoteh  marriage  could  ha?e 
been  contracted,  and  where  the  evidence  therefore 
becomes  of  essential  importance. 

Before  entering  upon  the  case  as  applicable  to  this 
period,  it  may  be  useful  to  consider  shortly  the  two 
modes  by  which  irr^ular  marriages  may  be  oontncted 
in  Scotland.  The  one  is  by  a  deliberato  expression  of 
mutual  consent  de  proBseTUi,  which  may  be  proved 
by  witnesses  who  were  present  at  the  time,  or  by  the 
subsequent  serious  and  intentional  acknowledgment 
of  the  parties,  whether  verbal  or  otherwise.  The 
other  is  by  a  wiitten  promise  of  marriage  followed 
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by  a  copula  occurring  in  conseqaence  of  the  preceding      yiltbiton 
promifle.   This  species  of  marriage  may,  like  the  other,   ^J^^lmn). 
be  proved  by  subsequent  acknowledgment,  but  only  Lord  cMmford't 
by  an  acknowledgment  m  writing. 

It  was  argued  on  the  part  of  the  Appellant  that  a 
promise,  mbae^ente  coptda,  does  not  amount  to  a 
contract  of  marriage,  but  is  only  evidence  of  it  I 
collect,  however,  firom  the  text  writers  upon  the  subject, 
that  a  promise  of  marriage  followed  by  copula  together 
constitute  marriage,  from  a  presumption  or  fiction 
that  the  consent  de  prcBseTiti,  which  is  essential  to 
marriage  was,  at  the  moment  of  the  copula,  mutually 
given  by  the  parties  in  consequence  of  the  anterior 
promise.  It  would  seem,  therefore,  that  the  contract 
cannot  be  referred  back  to  the  antecedent  promise, 
but  can  be  dated  only  firom  the  time  when  the  mutual 
interchange  of  present  consent  is  supposed  to  be  given. 
As  this  description  of  marriage  is  peculiar  to  Scotland, 
it  is  obvious  that  everything  which  is  essential  to  the 
contract,  viz.,  both  the  promise  and  the  copula,  must 
have  taken  place  there,  and  must  be  distinctly  proved, 
either  directly  or  by  written  acknowledgment,  to 
have  each  of  them  this  local  requisite.  These  being 
the  two  kinds  of  irregular  marriages  in  Scotland,  with 
their  modes  of  proof,  I  proceed  to  examine  the  evidence 
by  which  the  Respondent  endeavours  to  establish 
that  in  one  or  other  of  these  ways  she  became  and  is 
the  lawful  wife  of  the  Appellant. 

The  Bespondent  went  to  Edinburgh  in  January  or 
February  1857>  and  took  lodgings  at  Mrs.  Gemble's  in 
Saint  Vincent  Street  The  Appellant  was  in  the  habit 
of  visiting  her  there  ;  but  Mrs.  Gemble  says  that  *^  Miss 
Macfitrlane  was  always  present  when  he  called,  either 
in  the  room  itself  or  in  an  adjoining  room,  firom  which 
everything  that  passed  could  be  overheard."  Under 
these  circumstances  it  is  alleged  by  the  Respondent 
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YttTBRTOM  ^  jj^j.  condescendence,  that  on  or  about  the  12tb  April 
(<»%mT?N\  1857,  in  this  houae  in  Saint  Yincent  St]:66t,the  AppeUant 
^"^^^^"SS^""^*  and  Bespondent  (solemnly  acknowledged  and  deeUred 
each  other  to  be  husband  and  wife ;  that  they  lead 
through  the  Marriage  Servioe  of  the  Chuiich  of  England 
together,  aad  at  the  oonduaion  of  it  the  Appellant 
said  to  the  Respondent,  ''This  makes  you  my  wife 
according  to  the  law  of  Scotland,''  or  used  words  of 
similar  import  If  clear  and  satisfactory  evidence  of 
this  solemn  acknowledgment  and  declaration  ooold 
have  been  adduced,  it  would  not  be  very  material  that 
the  Bespondent  happens  to  have  stated  it  to  have 
occurred  on  the  12th  Aprils  which  (on  turning  to  the 
almanack  for  the  year  1857)  appears  to  have  been 
Easter  Sunday,  Mrs.  Qemble  having  deposed  that  the 
Appellant ''  visited  the  Bespondent  every  day,  Satur- 
days and  Sundays  excepted^  on  which  days"  (she 
adds)  "  he  never  called." 

But  the  only  evidence  in  supp(^  of  this  important 
allegation  of  the  Bespond^it  is  derived  from  this 
witness^  Mr&  Qemble,  who  says  that  "  she  recollects 
one  afternoon  hearing  Mi^or  Yelverton  reading  in  the 
room  where  the  Pursuer  waa  She  did  not  take 
notice  how  long  the  reading  continued.  It  appeared 
to  be  earnest  reading,  and  in  a  religious  tone."  It  is 
unnecessary  to  say  that  such  a  statement  as  this  is 
wholly  insufiicient  to  establish  the  truth  of  the  Re- 
spondent's allegation.  Ai^d  all  circum^ances  con* 
sidered,  it  seems  highly  improbable  (even  if  Mrs. 
Qemble  heard  the  A^^Uant  reading  in  a  solemn  tone 
at  any  time)  Uutt  it  could  have  been  what  the  Be- 
spondent desciibes.  It  has  already  been  proved  by 
this  same  witness  that  during  the  AppeUant's  visits 
at  her  house.  Miss  MacfSarlane  was  always  in  the  room 
with  them,  or  in  another  apartment  which  opened 
into  it, ''  from  which  she  could  hear  all  that  was  said" 
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But  Miss  Macfarlane,  upon  being  rather  boldly  in-  ya^ 
terrogated  by  the  Appellant's  Counsel  "  whether  she  (o^sT^^m) 
ever^  daring  her  stay  at  Mrs.  Oemble's,  heard  the  y.oni  ^jwyiiff* 
Defender,  or  the  Pursuer  and  Defender,  read  over  the 
Church  of  England  Mamage  Service/'  distinctly  an- 
swered, ^'  No."  Now,  if  this  solemn  declaration  and 
acknowledgment  had  been  previously  arranged  and 
was  seriously  intended,  but  was  not  meant  to  be 
divulged  until  some  future  occasion,  it  is  unaccount- 
able that  it  should  have  been  made  in  a  place  where  it 
was  certain  to  be  overheard  by  Miss  Macfisurlane  ;  and 
if  it  were  not  intended  to  be  kept  secret,  and  was  the 
result  of  a  deliberate  purpose  of  matrimony,  it  is 
difficult  to  understand  why  she  was  not  called  in  to 
witness  it.  According  to  Mrs.  Gemble,  there  had  been 
a  previous  distinct  avowal  on  the  part  of  the  Appel- 
lant of  his  matrimonial  intentions  towards  the  Re- 
spondent^ for  he  said  to  her  on  one  occasion,  '^  If  I 
many  Miss  Longworth,  I  will  marry  the  cleverest 
girl  in  Edinburgh."  These  words  she  afterwards 
changed  to  ''When  I  marry,"  ^,  making  th^n 
amount  to  a  declaration  by  the  AppeUant  that  a 
marriage  had  been  agreed  upon.  I  own  that  I  am 
always  suspicious  of  the  accuracy  of  a  witness  who 
undertakes,  after  a  great  lapse  of  time,  to  speak  to 
expressions  which  (as  appears  by  this  instance)  may 
be  turned  to  a  different  meaning  by  the  alteration  of 
a  single  word,  and  I  am  compelled  to  doubt  whether 
the  Appellant  made  the  remark  to  Mr&  Gemble  either 
in  the  one  form  or  the  other,  when  I  find  that  Miss 
Macfiurlane,  when  questioned  upon  the  subjeet,  and 
having  the  very  words  put  to  her,  has  no  recollection 
of  having  heard  them,  and  when  they  are  inconsistent 
with  the  Respondent's  whde  case  as  to  the  secresy  of 
their  matrimonial  engagements.  There  appears,  tiiere- 
fore,  to  be  an  entke  want  of  direct  evidence  of  this 
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YiLTMTOK      alleged  mutual  interchange  of  present  consent,  and  the 
(<JTivJ5?M).   allegation  itself  is  attended  with  great  improbabilities ; 
Lord^^ttfiniTM  but  the  deficiency  of  proof  and  all   the  difficulties 
suggested  by  the  circumstances  may,  of  course,  be 
removed    by    subsequent    distinct    and  unequivocal 
acknowledgments  of  its  having  taken  place. 

Before  proceeding,  however,  to  consider  the  letters 
immediately  following  the  Respondent's  departure 
from  Edinburgh,  which  are  relied  upon  as  furnishing 
evidence  to  this  effect,  it  is  necessary  to  advert  to  the 
other  ground  of  marriage,  which  also  belongs  to  this 
period,  viz.,  a  promise  of  marriage  in  Scotland,  fol- 
lowed by  copuia  there  ;  because  the  supposed 
acknowledgments  are  indiscriminately  and  indiffer- 
ently applied  both  to  the  actual  contract  of  maniage 
in  Edinburgh,  which  we  have  been  considering,  and 
to  a  promise  of  marriage  alleged  to  have  been  there 
made.  There  is  no  distinct  allegation  of  the  exact 
time  to  which  this  promise  is  to  be  assigned,  but  1 
assume  that  it  must  be  referred  to  a  period  before  the 
alleged  solemn  acknowledgment  and  dedaratioD,  as 
there  would  seem  to  be  no  reason  or  occasion  for  it 
afterwards.  A  promise  of  this  kind  must  (as  has  been 
already  stated)  be  in  writing.  It  is  not  pretended 
that  there  is  any  direct  evidence  of  the  requisite  de- 
scription, and  the  proof  that  any  such  promise  uras 
made  in  Scotland  must  therefore  be  found  (if  at  all) 
in  the  letters  subsequently  written  by  the  parties.  It 
must  be  borne  in  mind  that  it  is  a  part  of  the  Re- 
spondent's case  that  this  supposed  promise  was  not 
immediately  followed  by  copula  ;  for  she  alleges,  in 
her  condescendence,  that  she  ''entertained  conscientious 
scruples  about  the  propriety  of  a  marriage  not  cele- 
brated by  a  priest,  and  accordingly  refused  to  cohabit 
with  the  Appellant  without  having  gone  through  a 
ceremony  of  marriage  by  a  priest  of  her  own  ftitb. 
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and  that  the  Appellant  became  so  presBmg  in  his  soli-      Yii.n»TD» 
citations  that  they  should  cohabit  together  as  husband   (o/yStTwrai). 
and  wife  that  she  left  Edinburgh  about  ten  days "  urd  c^hm(/brf$ 
(in  fact  two  days)  "after  the  acknowledgment   and 
declaration  before  mentioned.'' 

The  Appellant,  on  the  other  hand,  asserts  that  secret 
and  illicit  sexual  intercourse  with  the  Respondent 
occurred  during  her  residence  at  Mrs.  Gemble'a  And 
it  is  one  of  the  many  strange  circumstances  connected 
with  this  extraordinary  case,  that  the  fact  of  copula 
at  this  period,  which  would  be  favourable  to  the  Re^ 
spondent^  so  &r  as  she  relies  upon  a  mere  promise  of 
marriage,  and  therefore  prejudicial  to  the  Appellant 
to  the  same  extent,  should  be  denied  by  her,  and 
asserted  by  him.  It  is  sufficient  upon  their  contra* 
dictory  allegations  to  say,  that  although  some  stress 
has  been  laid  upon  an  unexplained  expression  in  one 
of  the  Respondent's  letters,  reminding  the  Appellant 
of  "the  little  room,  five  stories  high,  where  they  had 
been  so  happy "  (the  Respondent's  lodgings  at  lira 
Gemble's  being  a  flat  upon  the  third  floor),  there  is 
nothing  beyond  the  assertion  of  the  Appellant  to 
prove  that  there  was  any  sexual  interooimse  between 
them  at  this  period. 

The  Respondent  then  leaves  Edinburgh,  having  (as 
she  alleges)  not  only  received  the  Appellant's  promise 
to  marry  her,  but  having  actually  become  his  wife,  by 
a  solenm  and  binding  contract  of  marriage,  into  which 
they  had  both  deliberately  entered.  Direct  evidence 
of  either  the  promise  or  the  contract  is  wholly  wanting. 
But  the  Respondent  contends  that  they  are  both  un- 
equivocally proved  by  the  letters  which  afterwards 
passed  between  her  and  the  Appellant. 

The  most  convenient  mode,  perhaps,  of  examining 
this  part  of  the  case  will  be  to  consider  the  effect  of 
the  correspondence  down  to  this  period,  in  which,  if 
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YumvoM  acknowledgments  are  found,  they  can  refer  only  to 
(o/y^twok).  the  alleged  marriage  or  promise  of  marriage  in  Soot- 
iMr4MmM^§  land,  separately  from  the  letters  written  after  the 
religions  ceremony  in  Ireland. 

It  is  reasonably  to  be  expected  that  the  greatest 
light  will  be  thrown  upon  the  doubtful  question  of  the 
Scotch  marriage,  upon  which  the  parties  are  at  issue, 
by  the  earliest  letters  which  passed  after  they  separated 
in  Edinburgh.     According  to  the  Respondent's  case, 
the  object  of  her  long-cherished  hopes  and  aims  had 
been  attained,  so  fer  at  least  as  that  the  AppeDant 
had  become  irrevocably  bound  to  her  by  the  sacred 
tie  of  marriage.     In  the  very  first  of  her  letters  after 
this  eTent,  we  should  natoraily  look  for  some  ex* 
preesion  of  satis&ction,  if  not  of  happiness,  that,  so  fiur, 
her  wiriies  had  be^i  aoeomplidied,  and  su^  language 
as  the  foUowing  could  ha;rdly  have  been  anticipated:— 
^^  I  am  like  unto  the  woman  in  the  Gospel,  troubled 
about  many  things;  troubled  not  to  see  you,  with 
unspeakable  longings  for  an  absent  loved  one ;  doubts 
and  fears  about  the  durability  of  requitement;  mis- 
givings lest  the  ardency  of  attachment  was  merely  the 
efiect  of  proximity,  lest  a  two  months'  trial  will  not 
prove  its  emptiness."     And  again, — ^  What  is  the  use 
of  th^r  saying '  You  must  keep  quiet,'  when  I  caoDot 
trust ;  when  by  trusting  I  may  lose  both  life  and  life 
hereafter  (or,  at  least,  the  frnits  of  a  life  of  patient 
suffering) ;  for  if  you  did  deceive  me  again  in  thai 
last  not-to-be-remedied  point,  the  physical  pait  wonM 
give  way.    On  the  otlier  hand,  my  whole  nature  de- 
mands the  risk^— the  trial  to  be  made ;  it  has  wound 
iteelf  too  closely  about  you  to  give  you  up  now ;  evei 
writing  about  it  I  have  litde  sharp  nipfmig  pains  at 
my  lieait.     If  I  made  »y  hand  write  a  fiffeweD,  I 
should  have  a  palpitation  tbere  and  then.    I  shall  die 
without  you«     Is  it  worse  to  die  with  you?" 
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It  may  be  observed,  once  for  all,  that  the  enig-      YiLVBtTon 
maUcal  oharacter  of  the  ooriBspondenoe,  which  might   {J^SHlmn). 
be  intelligible  to  the  parties  themselyea,  renders  it  Ltn  a^bm^ft>r4*t 
extt^mely  difficult  fo/r  a  third  person  to  be  certain 
that  ho  haa  put  a  oorrect  interpretation  upon  it.    It 
appears  to  me,  however,  that  the  passages  to  wliich  I 
have  just  referred  are  wholly  irreconcileable  with  the 
idea  of  the  Respondent  having  recently  become  the 
lawful  wife  of  the  Appellant,  even  if  we  adopt  the 
suggestKHQi  that  the  uneasiness  of  mind  which  it  de- 
scribea  arose  from  the  Respondent    having  denied 
herself  all  oonnabial  intercourse  with  the  Appelant 
until  their  onion  had  received  the  sanction  of  some 
religioas  cefamony* 

It  IB  a  circamstance  worthy  of  remark,  that  in  all 
the  correspondence  there  is  no  allusion  by  either  party 
to  the  alleged  oeremony  at  Mrs.  Gemble's»  nor  is  the 
name  of  husband  and  wife  ev^  given  by  one  to  the 
otiier.  Lord  Dwb  accounts  for  this  by  saying  that 
''they  could  not  write  plainly  as  husband  and  wife 
lest  their  letten  might  be  seen,  and  betray  what  the 
Defender  deemed  it  vital  to  conceal.''  But  this  aup^ 
posed  continual  oaiB  to  avoid  detectio^  is  hardly 
coBsifltent  with  hia  view  of  the  unguarded  expressions 
contained  in  some  of  the  lettezs  which  he  thinks 
furnish  evidanoe  in  themselves  that  this  relation 
exis(tsd  between  the  parties.  The  bone  of  the  corre- 
spondeoM  during  thiB  pmod  seems  to  me  to  be 
stiYMigly  opposed  to  the  probability  of  the  exisbenoe 
K3f  any  marriage  or  any  binding  promise  of  marriage 
when  the  Ibes^ndent  left  Edinburgh.  I  cannot  bring 
my  mind  io  l&ck  at  the  letters  which  paased  upon  Hkb 
Aubjeeft  of  the  wedding  cszds  of  Mr.  and  Mn.  Shears 
in  the  same  light  in  which  tti«y  are  viewed  by  Lord 
Deos.  His  Lord^ip  thinks  that  the  Apprilant's 
letter,  written  upon  ttus  occasion,  "  must  eitiier  mesa 
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TsLTsnoM  simply  that  the  Defender  had  promised  to  many  the 
(o^^MLiSmn)  P^™^®r>  or  ^^^^  ^^  ^^  promised  to  avow  a  marriage 
Lordo^^im^fbr^t  ^^^^  her  ahready  made,  at  some  future  time^  or  upon 
'  the  occurrence  of  some  future  eventb"  It  may  here 
again  be  remarked^  what  perplexity  and  uncertamty 
are  produced  by  this  doubtful  and  altemative  mode 
of  applying  the  supposed  acknowledgments  contained 
in  the  letters.  The  passage  relied  upon  by  the  learned 
Judge  seems  to  me  not  to  be  susceptible  of  either  of 
the  interpretations  which  he  has  suggested.  The 
words  are,  *'  By  your  marriage  you  have  earned  my 
lasting  gratitude,  as,  on  reflection,  I  found  that  I  had 
'  placed  myself  in  a  fidse  position  with  regard  to  you, 
and  one  of  all  others  the  most  painful  to  me»  viz.,  that 
I  had  promised  to  you  to  do  more  than  I  could  have 
performed  when  the  time  cama''  These  words  evi- 
dently point,  not  to  an  absolute  promise  of  marriage, 
but  to  some  unexplained  promise  with  a  condition, 
which  the  Appellant  had  previously  made  at  some 
time  and  place  which  are  left  altogether  uncertain, 
and  which  promise  he  then  found  he  would  have  been 
unable  to  perform  if  the  time  of  performance  had 
arrived.  The  other  interpretation  of  Lord  Deas  is 
much  less  to  be  accepted,  for  the  language  is  wbdly 
inapplicable  to  an  existing  marriage,  and  to  a  promise 
to  avow  it  at  some  future  time  or  upon  some  future 
event.  But  I  do  not  consider  it  so  important  to 
determine  the  exact  meaning  of  the  Appellant's  words 
on  this  occasion,  as  to  observe  the  way  in  which  the 
Respondent  answers  him.  It  must  always  be  bone 
in  mind  that  the  Respondent's  case  is,  that  at  this 
time  she  was  actually  married  to  the  man  who  is 
congratulating  her  upon  becoming  the  wife  of  another. 
It  is  not  difficult  to  imagine  the  indignation  whieh  a 
wife  would  feel  at  the  d^rading  idea  thus  entertained 
and  expressed  of  her  conduct  and  character.    It  is 
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difficult  to  gather  any-  distinct  meaning  from  the  Im-      Tututor 
passioned  language  of  the  Respondent,  but  these  do   (ot^slT^m). 
not  appear  to  me  to  be  the  natural  expressions  of  a  urd  d^im/om's 

*  ■"  *  opiniom. 

wife  exposed  to  such  serious  and  unjust  imputations 
from  her  husband.  "  Oh  !  Carlo,  to  suspect  me  of 
such  a  thing !  I,  whose  very  life  is  ebbing  away  for 
you  I  I,  who  have  sacrificed  all  but  God  to  you  !  I, 
who  have  lain  at  your  heart,  and  in  sight  of  Heaven 
been  called  yours  !  I,  whose  very  soul  is  yours,  to  be 
so  mistaken  r  And  again,  ''  That  you  should  judge 
me  guilty  of  such  an  infamous  thing  !  God  help  me  I 
I  do  not  know  how  to  bear  this  last  blow.  Oh,  that 
He  would  take  me  !  And  you  seem  to  be  glad  of  it.  * 
Oh,  no,  no  !  don't  say  that ;  don't  say  it  is  a  comfort 
for  yoa  to  be  rid  of  me.  If  it  is,  you  know  you  are, 
you  always  have  been,  free."  My  noble  and  learned 
friend  on  the  woolsack  thinks  that  this  letter  is  con- 
sistent with  the  Respondent's  case,  as  he  considers 
that  there  had  been  a  promise  of  marriage  given, 
which  had  not  been  followed  by  copuUx^  But  he 
overlooked  the  fact  that  according  to  the  Respondent's 
case  there  subsisted  at  this  very  time  an  actual  mar< 
riage,  which  had  taken  place  in  Edinburgh,  which 
bound  the  Appellant  to  her  irrevocably.  How  the 
words,  "  you  are,  you  always  have  been,  free,"  can  be 
reconciled  with  the  existence  of  this  marriage,  it  is 
difficult  to  understand. 

It  is  not  necessary  to  dwell  upon  other  parts  of  this 
portion  of  the  correspondence,  which  throughout  is 
certainly  not  in  the  usual  style  of  epistolary  inter- 
course between  husband  and  wife.  But  I  must  not 
omit  to  notice  the  letter  relating  to  the  cathedral  at 
Manchester,  to  which  great  importance  has  been 
attached  on  both  sides.  I  do  not  think,  after  all  the 
consideration  which  has  been  bestowed  upon  it,  that 
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yelvewxok  Yre  have  arrived  at  tlie  real  object  which  waa  to  be 
( JykIwt?!!}.  acoomplished  by  the  proposed  meeting  at  this  plaoe. 
^^*^  ^^SSu^'  ^^^  ^  cannot  agree  in  the  view  of  this  letter  which 
appears  to  have  been  taken  by  my  noble  and  learned 
friend  on  the  woolsack.  It  appears  that  so  early  as 
May  1856  the  Respondent  had  darkly  hinted  at  some 
scheme  which  might  gratify  the  Appellant's  wishes 
and  satisfy  her  own  conscience^  but  which  she  says 
she  has  not  the  courage  to  propose.  She  seems  to 
refer  to  this  again  in  a  subsequent  letter  in  October 

1866,  in  which  she  says,  "  If  for  yourself  you  have 
any  definite  wishes  with  regard  to  me»  one  desire 
might  have  been  fulfilled  which  would  have  been  a 
gleam  of  sunshine  on  my  dismal  life^  and  would  not 
have  interfered  with  your  liberty,  present  position,  or 
future  prospects."  No  further  allusion  seems  to  have 
been  made  to  this  scheme^  nor  do  I  find  any  proposal 
or  suggestion  afterwards  for  a  meeting  for  any  purpose 
connected  with  a  religious  ceremony.  But  the  parties, 
a  month  before  the  letter  which  we  are  about  to  coa- 
sider,  had  evidently  arranged  a  plan  for  proceeding 
together  upon  some  expedition,  for  on  tho  10th  June 

1867,  the  Respondent,  writing  fix>m  Wales,  says,  ''If 
I  do  not  get  rid  of  my  cough,  shall  I  go  to  France^  and 
you  come  when  you  feel  disposed,  and  then  can  we  go 
the  Highland  expedition  ?  After  which  I  can  either 
settle  in  Edinburgh  or  Hull  until  we  can  go  to  Ger- 
many/' It  appears  to  me  that  Manchester  was  only 
intended  to  be  a  place  of  rendesvous,  to  carry  out  the 
proposed  expedition;  for,  in  the  letter  in  questioa, 
she  says, '' We  are  going  to  Manchester  in  a  week  orten 
days,  and  shall  probably  remain  there  about  that  time. 
You  can  fetch  me  fix)m  there  if  you  choose,  after  they 
return  home  here."  Having  thus  resolved  to  leaTe 
her  Mends  for  the  society  of  the  Appellant,  she  i 
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to  have  imagined  a  moda  of  giving  some  solemnity  to      yutcbtoh 
a  step  which  would  so  serioualy  compromise  her,  by   io^n7£^u 
Buggestiog  ihat  ha  might  prefer  meeting  her  in  the  old  unMm^t 
cathedral  where  her  fi>re£fitherB  lie,  to  their  other  project 
That  this  was  not  to  be  the  oocaaion  of  any  religious 
oaremony  appeara  from  the  Respondent  telling  the 
Appellant  that  he  would  hiftve  "  nothing  to  say  or  do/' 
and  that  "  if  9afety  was  his  objecti  what  she  suggested 
was  merely  the  same  as  being  present  at  mass  making 
him  a  Oatholia'' 

What  then  can  be  fairly  and  reasonably  conjectured 
to  have  been  the  Respondent's  intentions  ?  It  appears 
to  me  to  be  at  least  probable  that  what  she  intended 
was,  that  before  proceeding  upon  the  proposed  expedi* 
tion,  tiie  necessary  result  of  which  may  be  anticipated 
by  what  afterwards  occurred  in  Ireland,  she  wished 
to  bind  the  Appellant  closer  to  her  by  a  solemn 
vow  of  fidelity  pledged  to  him  in  some  consecrated 
place,  which  might  **  satisfy  her  conscience,"  to  use 
her  own  expressions  in  the  letter  of  May  1866,  and 
would  ixoti  in  the  words  of  the  letter  of  October  1866, 
interfere  with  the  Appellant's  ''  liberty,  present  posi- 
tion, or  future  prospects/'  and  would  clothe  their 
intercourse  with  the  appearance,  at  least,  of  a  religious 
sanction.  That  it  had  nothing  in  view  of  a  more 
binding  obligation  is  apparent  firom  the  ease  and 
tranquillity  with  which  the  Respondent,  when  this 
plan  u  defeated,  turns  almost  flippantly  in  her  next 
letter  to  another.  ^'Manchester  scheme"  (she  sajrs) 
"all  over*  Do  not  know  when  they  will  go.  The 
steamer,  I  believe,  caUa  at  Belfiist ;  would  that  do 
better  for  you  I  If  so,  say,  and  arrange  everything 
for  me  to  da" 

The  meeting  in  Ireland  is  stated  by  the  Respondent 
to  have  been  the  result  of  a  proposal  contained  in 
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.tblvbrtom  letters  of  the  Appellant,  who  was  in  Dublin,  aayiBg 
(o^yk?™™»).  that  he  was  now  prepared  to  agree  to  her  demand 
Lord  ciai^/irrd't  that  the  marriage  should  be  celebrated  formally  by  a 
priest  of  the  Boman  Catholic  Church,  and  invking  her 
to  come  to  Ireland  that  this  might  be  dona  No 
letters  of  this  description  have  been  produced,  but 
that  an  arrangement  had  been  made  for  their  meetiDg 
at  Waterford,  I  think,  appears  clearly  firom  a  letter  of 
the  Respondent,  in  which  she  says,  "  I  will  write  yon 
again  directly  I  get  off,  and  should  you  not  meet  me 
at  the  steamer  on  my  arrival  in  Waterford,  I  will 
write  you  to  Gayfield,  letting  you  know  where  I  am." 
I  cannot,  however,  find  the  least  trace  of  the  proposed 
meeting  in  Ireland  being  intended  to  afford  an  oppor- 
tunity for  going  through  a  religious  ceremony.  On 
the  contrary,  the  letter  which  the  Bespondent  wrote 
upon  arriving  at  Waterford,  and  not  finding  the  Ap- 
pellant there,  leads  me  to  the  conclusion  that  no  sudi 
object  was  then  in  the  contemplation  of  the  partiea 
She  there  says,  "  If  you  cannot  come,  will  you  send 
me  a  telegraphic  message  where  I  am  to  go  ?  I  shall 
never  return  home ;  it  is  all  over  there."  But  why, 
it  may  be  asked,  should  it  be  all  over  at  home,  and 
why  should  she  never  return  there,  if  her  visit  to 
Ireland  was  for  the  purpose  of  obtaining  a  religious 
sanction  to  a  marriage  which  had  legally  existed  before  ? 
And  it  seems  to  me  that  the  most  complete  refutatioo 
of  the  Bespondent's  allegation  upon  this  subject  is 
to  be  found  in  the  fact,  that  upon  the  parties  meeting 
in  Ireland,  sexual  intercourse  immediately  took  place, 
and  they  began  to  cohabit  together  as  man  and  vife 
Having  brought  the  case  to  the  point  at  which  a 
new  scene  is  opened,  and  a  new  ground  laid  for  esta- 
blishing the  Bespondent's  allegation  that  she  is  the 
lawful  wife  of  the  Appellant,  it  may  be  as  weD  to 
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pause  for  a  moment,  and  to  observe  again  that  hitherto      ykltbitom 
no  evidence  is  to  be  found,  either  directly  or  by  ac-    {o^Mm™^). 
knowledgment^  of  any  marriage  or  promise  of  marriage  tora  aleUHM/ord^s 
m  Scotl&nd     And  this  is  the  more  important  to  be 
noticed,  because  it  renders  it  in  the  highest  degree 
improbable   that   any  expressions  contained  in  the 
letters  written  after  the  religious  ceremony  at  Rostrevor 
were  meant  to  apply  to  this  antecedent  period. 

The  absence  of  that  species  of  evidence  which  might 
be  expected  to  be  derived  from  the  letters  written 
after  the  supposed  marriage  in  Scotland  seems  to 
have  struck  Lord  Curriehill,  who  says,  *'The  only 
other  thing  which  I  have  had  any  diflSculty  in  re- 
conciling with  the  conclusion  to  which  I  have  come, 
is,  that  in  the  correspondence  between  the  parties  after 
they  left  Edinburgh  in  April  1857,  there  are  exi>res- 
sions  not  easily  recondleable  with  a  consciousness  of 
the  parties  that  they  were  irrevocably  married/*  But 
his  Lordship,  after  stating  that  there  are  other  passages 
in  the  letters  which  indicate  the  reverse  (which  I 
confess  my  inability  to  discover),  suggests  as  an  ex- 
planation, "  that  the  parties  although  they  privately 
interchanged  matrimonial  consent,  may  not  have  been 
aware  of  the  legal  effects  of  what  they  had  done." 
But  is  there  any  reason  for  supposing  that  the  Re- 
spondent would  not  have  been  perfectly  aware  of  the 
effect  of  such  an  acknowledgment  and  declaration  as 
that  which  she  alleges  in  her  condescendence  to  have 
taken  place  in  Edinburgh,  if  it  had  really  taken  place  ? 

Returning,  then,  to  the  meeting  of  the  parties  in 
Ireland,  the  Respondent  feels  that  the  intercourse 
between  her  and  the  Appellant  previous  to  the  cere- 
mony at  Rostrevor  is  almost  destructive  of  her  case. 
She  therefore  labours  hard  to  disprove  it.  She  alleges 
in  her  condescendence,  and  in   her   answer  to  the  ^ 
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YMLmTQrt  Appellant's  statement  of  facts,  that  sexual  inteicoane 
(orTM-vSlTON).  was  not  commenced  until  the  16th  August^  the  day  of 
lord  ^teKToftTf  the  ceremony  at  Bostrevor,  and  she  endeavoara>  by  a 
devic6|  which  I  am  unwilling  to  characterize,  to  hoffle 
and  perplex  the  persons  who  were  likely  to  be  called 
as  witnesses  to  prove  the  earlier  intercoune,  by  pro- 
curing Miss  Crabbe  to  personate  her  to  them«  But 
whatever  denial  may  be  made  of  this  interooune,  or 
whatever  contrivance  may  have  been  resorted  to,  to 
prevent  the  evidence  of  it,  it  is  too  clearly  and  dis- 
tinctly proved  by  many  disinterested  witnesses  to  admit 
of  the  slightest  doubt.  It  is  impossible  to  deny  that  the 
cohabitation  of  the  parties  at  this  period  has  the  moeit 
important  bearing  upon  the  whole  of  the  Bespondeni's 
case.  It  entirely  disposes  of  the  reason  alleged  for  the 
absence  of  intercourse  after  the  supposed  marriage  in 
Edinburgh,  and  throws  an  additional  doubt  on  tlie 
existence  of  such  marriage.  It  tends  very  strongly 
to  show  that  the  object  of  the  meeting  in  Ireland  was 
not  to  remove  an  impediment  to  cohabitation  by 
giving  a  religious  sanction  to  a  previous  marriage,  but 
that  the  ceremony  at  Bostrevor  was  the  result  of  an 
after  arrangement. 

The  purchase  of  the  wedding  ring  on  the  16th  July 
does  not  at  all  militate  against  this  supposition,  because, 
as  the  parties  were  to  travel  together*  as  man  aod 
wife,  it  was  necessaiy  to  provide  the  Respondent  with 
this  indication  of  the  relation  which  they  were  to 
assume. 

These  observations  bring  me  to  the  oonsideration 
of  the  last  ground  upon  which  the  Respondent  rests 
her  case,  the  effect  of  the  religious  ceremony  at  Ros- 
trevor,  either  as  a  valid  marriage,  or  as  an  acknowledg- 
ment of  a  previous  xharriage  or  promise  of  marriage, 
subsisting  between  the  parties. 
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In  oonsidering  this  question,  it  appears  to  me  that      tututov 
the  evidenoe  of  Bishop  Leahy  may  be  altogether  put  («MrnmT7«), 
aside^  except  as  to  bis  opinion  of  what  is  necessary  to  Ur4  Mm^fbm 
ooQstitute  marriage  by  the  laws  of  the  Roman  Catholic 
Church.     What    passed   between   him    and   Father 
Mooney,  or  between  him  and  the  Respondent  in  the 
absence  of  the  Appellant,  cannot  possibly  be  used  as 
evidence  against  him. 

With  respect  to  Father  Mooney,  I  am  reluctant  to 
dwell  upon  the  part  which  he  played  in  this  trans- 
action^  except  so  far  as  it  may  be  necessary  to  suggest 
caution  with  respect  to  his  testimony,  not  indeed  as 
to  the  ceremony  itself,  but  as  to  the  prior  dedarationa 
of  the  Appellant.  It  seems  very  strange  that,  having 
been  led  by  the  Respondent  to  imderstand  that  the 
Appellant  was  a  Protestant,  Father  Mooney  should 
have  thought  it  necessary  immediately  before  the 
ceremony  to  ask  him  whether  he  was  a  Roman 
Catholic,  and  should  have  been  satisfied  with  his 
answer  that  he  was  a  Protestant  Catholic,  and  then 
think  himself  at  liberty  to  proceed  at  once  to  cele- 
brate  a  marriage  which  he  must  have  known  to  be 
void  if  the  Appellant  was  a  Protestant,  and  which 
was  attended  with  the  unusual  condition  of  having 
his  surname  confided  to  him  only  under,  the  seal  of 
confession.  , 

It  seems  to  me  to  be  unnecessary  to  say  more  than 
a  very  few  words  upon  this  marriage,  which  clearly 
has  no  validity.  The  Act  of  19  Qeo.  2.  a  13.  draws 
a  strong  line  of  demarcation  between  Papists  and 
persons  who  have  been,  or  have  professed  themselves 
to  be,  Protestants,  within  twelve  months  before  the 
celebration  of  a  marriage.  The  Act  says  nothing 
about  a  person  professing  himself  to  be  a  Roman 
Catholic,  and  therefore  if  the  Appellant  bad  in  the 
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y«LT«TOK  strongest  and  most  unequivocal  language  told  Father 
iJYlmmn).  Mooney  before  the  ceremony  that  he  was  of  that  re- 
^^'JSU^*^*  ligious  persuasion,  it  would  not  have  had  the  slightest 
effect  upon  the  validity  of  the  marriage.  I  think  it 
is  abundantly  proved  that  the  Appellant  was  a  Pro- 
testant within  the  meaning  of  the  Act  of  Parliament 
He  was  bom  of  Protestant  parents,  and  was  brought 
up  by  them.  Whenever  proof  is  given  of  his  attend- 
ing any  religious  service,  it  is  always  in  a  Protestant 
place  of  worship  ;  and  it  would  not  have  affected  the 
conclusion  to  be  drawn  from  these  circumstances  if  it 
had  been  proved  that  he  was  remiss  in  his  attendance 
at  church,  or  expressed  any  carelessness  or  indifference 
about  religion. 

But  this  ceremony  at  Bostrevor  and  the  dream- 
stances  attending  it  are  pressed  into  the  service  of  the 
Respondent's  case,  as  proof  of  the  existence  of  a  pre- 
vious marriage  in  Scotland.  Even  what  passed  in  the 
ceremony  itself  has  been  insisted  upon  as  amoimtiDg 
to  an  acknowledgment  that  such  a  marriage  existed ; 
but,  looking  to  the  words  said  to  be  used  by  the  par- 
ties from  the  marriage  ritual  of  the  Roman  Catholic 
Church,  this  position  can  hardly  be  seriously  main- 
tained. It  is  upon  the  previous  declarations  alleged 
to  have  been  made  to  Father  Mooney  that  the  prin- 
cipal reliance  of  the  Respondent  is  placed.  This  ren- 
ders it  necessary  to  consider  the  degree  of  credit  to 
which  Father  Mooney's  testimony  in  that  respect  is 
entitled.  If  the  marriage  of  the  parties  depended 
merely  upon  the  ceremony  which  he  had  performed, 
he  must  have  known  that  it  was  utterly  void.  But  if 
it  were  the  religious  complement  of  a  previous  ma^ 
riage,  it  was  not  without  its  efficacy.  The  Respondent, 
in  her  letter  asking  for  a  certificate,  appeals  to  Father 
Mooney  by  the  strongest  motives  that  would  be  hkely 
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to  influence  him.  She  first  appeals  to  his  feelings  upon 
a  false  statement  of  the  expected  birth  of  a  child,  as  {or  Ya.\mmt). 
to  whose  baptism  abroad  she  expects  to  have  some  ^^*^ ^SSS^'^^' 
difficulty.  She  then  assures  him  that  he  will  find, 
when  the  time  comes  to  proclaim  the  marriage,  that 
he  has  not  only  saved  two  individual  souls,  but  ren- 
dered an  incalculable  service  to  the  Catholic  Church. 
And  she  adds  an  additional  motive  by  telling  him 
that  she  has  "  much  hopes  of  her  husband.''  Father 
Mooney  yielded  too  readily  to  her  solicitations,  and 
gave  a  certificate,  the  purport  of  which  he  knew  to  be 
false,  as  it  never  was  extracted  from  any  register,  and 
no  witnesses  at  all  were  present  at  the  ceremony.  He 
had  so  £e^,  therefore,  committed  himself  to  an  act  of 
great  impropriety  before  he  was  examined  as  a  witness. 
At  that  time,  he  had  also  been  informed  by  another 
letter  from  the  Respondent  that  her  object  was  to 
establish  the  existence  of  a  previous  Scotch  marriage 
at  the  time  of  the  Irish  ceremony. 

Under  these  circumstances,  I  cannot  help  looking  at 
any  statement  made  by  Father  Mooney  of  the  Appel- 
lant's declarations  with  some  suspicion.  His  evidence 
is  that  the  Appellant  said,  "  Mr.  Mooney,  there  is  no 
necessity  for  this ;  it  has  all  .been  previously  settled  or 
arranged,  but  I  will  do  it  to  satisfy  the  lady's  con- 
science," or  words  to  that  effect. 

Upon  this  statement  it  may  be  observed,  that  a 
very  slight  alteration  in  the  words  attributed  to  the 
Appellant  would  make  the  whole  difference  in  their 
meaning.  Then  the  understanding  of  Father  Mooney, 
that  the  observation  referred  to  a  Scotch  marriage,  is, 
of  course,  no  evidence ;  and  it  appears  upon  his  cross- 
examination  that  the  Appellant  never  used  the  words 
"Scotch  marriage."  I  think,  therefore,  that  much 
reliance  cannot  be  placed  upon  the  accuracy  of  Father 
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YiLTnTON  Mooney's  recollection  of  the  AppeUant's  ezpre88i<m& 
(oMTimmH}.  But>  asaummg  his  correctness  to  the  letter,  and  that 
iMTd  a^Zn^fin^t  the  Appellant  intended  to  refer  to  a  previous  Sootdi 
marriage,  the  words  could  only  have  been  used  as  an 
inducement  to  Father  Mooney  to  perform  the  ceremony 
in  order  to  satisfy  the  Respondent's  conscience ;  and 
being  made  with  this  object,  they  cannot  be  r^[arded 
as  such  a  deliberate  and  intentional  acknowledgment 
of  the  previous  mamage  as  the  law  requirea 

Having  satisfied  myself,  upon  a  oarefol  and  anzioos 
consideration  of  all  the  evidence,  that  down  to  the 
time  of  the  ceremony  at  Rostrevor  there  is  neither 
proof  nor  acknowledgment  of  the  existence  of  a 
marriage  in  Scotland,  and  that  the  wpuJa,  which  took 
place  in  Ireland  was  not  connected  with  any  suppoied 
previous  promise,  I  proceed  to  consider  whether  the 
later  correspondence  can  be  fairly  applied  to  any  other 
relation  between  the  parties,  except  that  which  aroie 
out  of  the  circumstances  occurring  in  Ireland  The 
Respondent's  Counsel  laid  considerable  stress  upon  a 
letter  of  the  Appellant  said  to  be  written  in  the  month 
of  November  1867,  in  which  allusion  is  made  to  the 
Respondent's  probably  being  in  the  &inily  way,  and 
to  the  necessity  of  keeping  'Hhe  cat  in  the  bag  joit 
now;"  and  they  contended  that  the  language  of  tiie 
Appellant  was  expressive  of  his  apprehension  that  the 
secret  marriage  which  had  taken  place  might  be  dis- 
covered. I  see  no  reason  to  doubt  that  their  view  in 
that  respect  is  perfectly  correct  There  is  nothing  in 
the  evidence  to  show  that  the  Appellant  knew  pre- 
cisely the  effect  of  the  ceremony  at  Rostrevor,  But 
whether  it  constituted  a  binding  marriage  or  not^  he 
might  be,  and  probably  was,  equally  anxious  at  this 
period  that  it  should  not  be  disclosed.  His  expressions, 
therefore,  would  naturally  be  applicable  to  the  appre- 
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bended  consequenoes  resulting  from  the  interoouiBe  in  tclyskton 
Ireland,  and  they  do  not  require,  even  if  they  admit  .  i^.^ovosn 
of,  any  further  reference.  j^  lyi^onrM 

The  greatest  stresB,  however,  is  laid  by  the  learned  «'/'"'»*'*• 
Judges  of  the  Court  of  Session,  whose  judgment  was 
in  &vonr  of  the  Respondent^  and  by  her  Counsel  at 
your  Lordships*  bar,  and  also  by  my  noble  and  learned 
friend  on  the  woolsack,  upon  the  letter  of  Christmas 
1857y  as  amounting  to  a  dear  and  distinct  acknow- 
ledgment,  either  that  a  marriage  or  a  promise  of 
marriage  had  taken  place  between  the  parties  in 
Scotland  The  passage  of  the  letter  which  is  con- 
sidered to  be  decisive  upon  this  point  is  the  following : 
— *'  I  have  never  intentionally  deceived  you,  and  have 
done  more  than  I  promised,  at  great  risk."  Lord  Deaa 
says,  **  I  think  the  natural  construction  of  this  letter 
is,  that  the  Defender  had  promised  to  the  Pursuer  a 
secret  marriage,  and  that  he  had  done  more  than  this 
promise  implied  by  submitting  to  the  Irish  ceremony, 
at  great  risk  of  its  being  known.''  And  Lord  Owri&' 
hiU  speaks  to  the  same  effect. 

But  why  should  the  promise  to  which  the  Appellant 
refers  be  marriage?  Why  should  It  mean  anything 
else  than  that  he  had  done  more  than  he  promised^  by 
going  through  the  ceremony  at  Rostrevor  ?  At  the 
best,  the  meaning  ascribed  to  this  passage  is  entirely 
conjectural,  and^  in  my  opinion,  is  far  too  uncertain 
to  form  the  foundation  of  a  sufficient  acknowledgment 
of  a  promise  of  marriage  made  in  Scotland.  I  use  the 
words  here,  **  promise  of  marriage,"  because  neither 
Lord  Ou/rriehdU  nor  Lord  Dea$  considers  the  language 
of  the  letter  as  amounting  to  an  admission  of  an 
actual  marriage,  but  only  of  a  promise,  which,  of  course, 
would  be  incomplete  without  subsequent  copula  in 
Scotland. 
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YiLtBwoM  Upon  the  subjecA  of  acknowledgments,  it  is  impos- 

(orYnYEmjt).  slblc  to  ovei'look  the  attempt  of  the  Respondent  to 
Lord  ckein^fbriTs  supplj  their  deficiency  by  tampering  with  one  of  the 
Appellant's  letters,  and  changing  the  word  **  |>ossibi- 
Idmente  "  into  "  sposa  bella  mia."  This  act  not  only 
throws  suspicion  on  the  Respondent's  case,  but  indi- 
cates her  impression  that  it  wants  the  support  which 
is  supplied  by  the  fraud,  and  renders  more  striking 
the  observation  which  must.be  repeated  upon  this 
later  stage  of  the  correspondence,  that  there  is  no 
interchange  of  the  title  of  husband  and  wife  to  be 
found  in  it,  nor  any  express  mention  of  marriage, 
except  in  the  concluding  letter  of  the  Respondent 
This  Lord  Deaa  himself  will  not  dwell  upon,  "  because  " 
(as  he  says)  "  it  may  be  open  to  the  observation  that 
it  may  have  been  written  after  a  breach  was  antid- 
pated."  And  the  less  weight  should  be  given  to  it, 
because  the  answer  which  the  Appellant  returned  to 
it,  in  which  it  may  fairly  be  presumed  that  he  eitiier 
admitted  or  denied  the  existence  of  a  marriage,  has 
not  been  produced,  but  only  the  envelope  in  which 
it  was  contained. 

It  must  be  quite  unnecessary  to  consider  in  detail 
the  various  recognitions  by  the  Appellant  of  the  Re- 
spondent as  his  wife,  both  before  and  after  the 
ceremony  at  Rostrevor.  It  was  obviously  impossible 
for  them  to  travel  together  either  in  Scotland  or  on 
the  Continent,  with  the  semblance  of  respectability, 
without  his  giving  her  nominally  that  character ;  and 
any  number  of  acknowledgments  made  for  this  pur- 
pose would  be  quite  insufficient  to  constitute  or  to 
prove  a  marriage. 

The  Respondent  has,  however,  one  more  ground 
upon  which  she  rests  her  claim  to  have  it  declared 
that  she  is  the  lawful  wife  of  the   Appellant    She 
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contends  that  having,  after  the  ceremony  at  Rostrevor,  YnrnxoK 
returned  with  the  Appellant  to  Edinburgh,  and  having  lo^^TSmv). 
there  cohabited  together  as  husband  and  wife,  this  ^^*^J^^*^' 
copvla,  coupled  with  the  preceding  promise  made  in 
Scotland,  is  sufficient  to  constitute  marriage.  I  have 
already  observed  that  the  proof  of  any  such  promise 
in  Scotland  as  that  which  is  here  assumed  is  wholly 
wanting,  and  I  am  unable  to  adopt  the  reasoning  of 
the  Lord  Advocate,  that  a  promise  made  anywhere 
out  of  Scotland  and  not  broken  off  is  a  continued 
promise,  and  must  be  taken  to  have  been  renewed, 
when  the  parties  came  to  Edinburgh.  No  doubt^  a 
promise  is,  in  general,  transitory,  but  a  promise  which, 
being  followed  by  copula,  constitutes  a  Scotch  mar- 
riage, is  essentially  local,  as  all  that  is  requisite  to 
the  marriage  must  take  place  in  Scotland.  Even  if 
such  a  promise  is  proved  by  writing  (which  is  essential 
to  its  validity),  it  cannot  in  any  intelligible  sense  be 
supposed  to  have  been  made  in  Scotland,  merely  by 
the  parties  afterwards  coming  into  the  jurisdiction 
with  the  promise  unfulfilled,  but  without  any  express 
renewal  of  it. 

But  supposing  this  difficulty  to  be  overcome,  and  that 
it  should  be  admitted  that  a  sufficient  promise  of  mar- 
riage had  been  in  some  manner  proved,  what  copula, 
it  may  be  asked,  has  there  been  in  Scotland,  which 
can  possibly  be  connected  with  this  promise,  so  as 
to  be  considered  as  the  fulfilment  and  completion  of 
it  ?  It  cannot  be  disputed  that,  in  oi'der  to  constitute 
a  marriage  by  the  combination  of  a  promise  with  a 
subsequent  copula,  the  copula  must  be  clearly  and 
distinctly  referable  to  the  promise.  If  the  copula 
has  taken  place  before  the  promise,  and  is  merely 
continued  afterwards,  it  is  of  no  avail.  So,  if,  after  the 
promise,  the  coptda  commences  out  of  Scotland,  and 
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TttTnio*      ia  afterwards  continued  without  interruption  when 
(«r%i?mN),   the  parties  oome  into  Scotland,  it  is  difficult  to  under- 
^"^oSffiy^*  stand  how  the  character  of  the  oopvUa,  whicfai  at 
its  oommenoementi  was  only  illicit  connexion,  tlie 
moment  it  occurred  in  a  place  where,  if  it  had  ori- 
ginally begun,  it  would  have  had  a  legal  effect,  could 
be  at  once  and  entirely  changed.    In  the  present  case 
it  appears  to  me  that  to  connect  the  copula  in  Edin- 
burgh with  any  antecedent  promise  supposed  to  hare 
been  given  there,  would  be  utterly  opposed  to  the 
Respondent's  whole  case.    She  all^^es  that  after  the 
contract  of  marriage  at  Mr&  Qemble's,  she  refused,  from 
conscientious  scruples,  to  cohabit  with  the  AppeUani 
^        without  having  gone  through  a  ceremony  of  marriage 
by  a  priest  of  her  own  fiaitL    When  the  connexion, 
therefore,  began  in  Ireland,  it  oould  not  have  been  hj 
reason  and  in  consequence  of  what  had  antecedently 
passed,  but  (looking  at  the  circumstance  most  favour* 
ably  for  the  Respondent's  character)  she  must  have 
yielded  to  it  in  anticipation  of  the  religious  ceremonj 
which  she  expected  would  shortly  take  plaoa     It  seemt 
therefore  impossible  to  refer  the  cohabitation,  whidi 
continued  after  this  ceremony,  back  to  any  promise  in 
Edinburgh,  when  the  Respondent  has  expressly  stated 
that  she  never  would  have  consented  to  it  on  the 
footing  of  the  promise  itsel£ 

I  entirely  agree  in  the  view  taken  by  the  Lard 
President  on  this  point  of  the  Respondent's  case,  that 
'*  when  the  parties,  not  having  had  intercourse  on  the 
faith  of  the  promise,  entered  upon  a  course  of  canal 
intercourse  clearly  not  attributable  to  the  promise,  the 
continuance  of  the  carnal  interoourse  so  commeoced, 
without  any  renewed  promise  cannot  be  referred  back 
to  the  antecedent  promise."  ^d  I  consider  with 
him,  that  it  is  &x  more  reasonabls  to  refer  the  coo* 
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tinued  oohabitatioa  of  the  parties,  when  they  arrived      TBLtiKTov 
in  Sootland,  to  a  positiye  oelebration  of  marriage,   (Jyn^^). 
aooompanied  by  oohabitation,  than  to  refer  it  to  a  t^ordo^^pt^t 
supposed  promise  at  some  antecedent  period. 

At  the  dofie  of  this  long  examination  of  the  circom- 
stanoes  of  this  case,  one  more  obseryation  must  be 
made,  to  complete  the  view  of  the  body  of  negative 
evidence  against  the  existence  of  a  Scotch  marriage  in 
either  of  the  modes  foimded  upon  by  the  Bespondent. 
It  appears  that,  soon  after  she  had  armed  herself  with 
the  fidse  certificate  of  Father  Mooney,  the  Respondent 
obmmenoed  an  action  of  declarator  of  marriage,  which 
she  afterwards  abandoned.  In  this  first  dedarator 
the  Respondent  relied  entirely  npon  the  ceremony  in 
Ireland,  never  making  the  slightest  suggestion  of  any 
marriage  or  promise  of  marriage  in  Scotland.  And 
this  is  the  more  striking,  as  in  her  condescendence  in 
this  dedarator  she  expressly  mentions  proposals  of 
marrisge  made  to  her  by  the  Appellant  at  Constanti- 
Dople,  and  alleges  that  the  Appellant  subsequently 
continued  his  attentions  while  she  resided  in  lodgings, 
in  the  house  of  Mrs.  Gemble  in  St.  Vincent  Street, 
Edinburgh,  thereby  showing  that  the  omission  to  set 
up  the  contract  of  marriage  upon  which  she  now  relies 
cannot  be  attributed  to  mere  oveisight.  The  absence 
in  this  first  proceeding  of  all  allusion  to  her  right  to  a 
declarator  of  marriage  founded  upon  a  contract  or 
promise  in  Scotland  strikes  me  as  furnishing  a  strong 
additional  presumption  against  the  case  subsequently 
advanced,  and  which  appears  to  me  to  be  utterly 
destitute  of  proof. 

I  have  examined  the  whole  of  the  evidence  in  this 
case  with  the  utmost  anxiety,  and  have  weighed,  as 
carefully  as  I  was  able^  the  elaborate  and  able  argu- 
ments which  were  presented  to  the  House  for  several 
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YiL?«iTosf       days  by  the  Counsel  on  both  sides,  knowing  what 
w^immH).    serious  interests  are   involved  in  the   issue  of  this 
Lord  ci^^rTt  inquiry.     Whatever  opinion  I  have  formed  has  been 
he  result  of  my  own  impartial  judgment,  founded 
upon  a  consideration  of  the  whole  of  the  case,  and 
without  any  prejudice,  or  even  a  wish  in  fiivour  of  either 
of  the  parties.     There  is  much  to  regret  and  much  to 
condemn  in  the  conduct  of  both  of  them,  but  it  is  no 
part  of  my  duty,  and  it  is  far  from  my  desire,  to  endea- 
vour to  adjust  the  balance  of  culpability  between  them. 
I  have  only  to  pronounce  my  opinion  judicially,  that 
he  Respondent  has  wholly  failed  in  establishing  tlie 
fact  of  her  lawful  marriage  with  the  Appellant,  and  that 
«        the  Interlocutor  of  the  Court  of  the  First  DiTuion  ought 
to  be  reversed,  and  that  of  the  Lord  Ordinary  affirmed. 

Lord  KingidowtCt         Lord  ElNGSDOWN  : 
cniwon* 

My  Lords,  the  question  which  we  have  to  decide  ib 
one  of  law  only,  not  of  honour  or  of  morals.  Has  the 
Court  below  rghtly  determined  that  the  Respondent 
has  proved  herself  to  be  the  lawful  wife  of  the  Appel- 
lant ?  The  onus  is  upon  her.  The  Irish  marriage,  as 
a  legal  marriage,  may  be  laid  out  of  the  case ;  as  a 
promise  of  future  marriage  it  is  equally  out  of  the 
case.  If  it  can  operate  at  all,  it  is  only  as  evidence  of 
a  preceding  legal  marriage.  The  Respondent  must 
rely  upon  a  marriage  in  Scotland,  either  by  agree- 
ment per  verba  de  prcesenti,  or  by  promise  sequente 
copuld.  Both  the  promise  and  the  copula  must  be  in 
Scotland,  and  the  copula  must  be  connected  with  the 
promise. 

As  to  the  correspon  ence  between  the  parties  before 
the  meeting  at  Qalata,  on  the  one  hand  I  can  see 
nothing  of  serious  courtship  with  a  view  to  matrimony 
oa  the  part  of  the  Appellant ;  on  the  other  hand, 
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though  it  is  quite  dear  that  the  Respondent  was      v»twio» 
anxious  for  a  marriage  with  the  Appellant,  there  is   ((Jy!!?JS!^). 
nothing  which  indicates  that  she  contemplated  any  ^*^^3gjj^'' 
other  than  a  lawful  and  honourable  connexion.    They 
met  at  Galata  in  August  1855. 

Fer  allegation  on  the  two  records  is,  that  at  Con-' 
stantinople  (i.e.y  at  Galata)  the  Appellant  sought  out 
the  Respondent,  courted  her  for  his  wife,  gained 
her  affections,  and  promised  and  engaged  to  marry 
her,  and  she  promised  to  intermarry  with  him,  and 
to  accept  him  for  her  husband;  and  she  says  that 
these  promises  were  frequently  renewed,  but  that  she 
insisted  that  the  marriage  should  not  take  place  till 
the  termination  of  hostilities ;  and  upon  this  footing 
an  engagement  to  delay  the  marriage  was  entered 
into  between  the  Appellant  and  Respondent.  This 
statement  is  not  very  consistent  with  the  admitted  fact 
that  at  this  time  there  was  only  one  meeting  between 
the  Appellant  and  Respondent.  At  this  interview 
nothing  is  suggested  by  the  Respondent  to  have  been 
said  by  the  Appellant  as  to  the  marriage  being  secret. 

During  the  visit  to  Lady  Straubenzee  she  says  that 
difficulties  as  to  the  uncle  were  started,  and  the 
Appellant  urged  her  to  consent  to  a  secret  marriage, 
which  she  refused  to  do. 

Now,  all  agreement  or  proposal  of  marriage  is  posi- 
tively denied  by  the  Appellant,  and  there  is  no  direct 
evidence  to  prove  it.  The  question  is,  whether  it  is 
to  be  inferred  from  the  correspondence.  The  letters 
show  very  clearly  that  the  subject  of  marriage  had 
been  discussed  between  them,  and  that  he  had  raised 
obstacles  to  it,  and  that  she  was  endeavouring  to 
remove  them.  But  the  question  is.  Do  they  show 
that  he  had  pressed  or  proposed  a  marriage  of  any 
sort,  public  or  private,  or  show  only  that  he  had 
stated  reasons,  true  or  &lse,  why  he  could  not  marry  ? 
y 


^  3  o 
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YKTnToii :  j^Q  latter  Beems  to  me  to  be  the  nataral  inferenoe,  as 
(«r  Yumro*).  wcU  from  what  was  written  as  from  what  was  done 
^^^SSSSm!!^*  by  the  parties.  I  cannot  find  anywhere  in  this  part 
of  the  ooxreBpondence  any  allusion  to  objeotioiiB  on 
his  part  to  a  public  marriage^  or  desire  for  a  private 
one.  All  her  arguments  are  addressed  to  renioviiig 
obstacles  to  any  marriage.  He  had  represented  (as 
he  now  asserts  untruly)  that  one  of  his  difficnlties 
was  an  engagement  with  his  unde  not  to  contract  a 
marriage  which  might  possibly  hare  the  effect  of 
excluding  the  imde's  son  from  the  suooession  to  the 
title  of  Avonmore.  She  believed  this  objection  to  be 
serious,  for  she  argues  against  its  obligation  at  great 
length.  But  this  objection  would  have  been  just  as 
&tal  to  a  secret  marriage  as  to  a  public  onei  Is  it 
likely  that  the  same  man,  who  was.  urging  this  obje^ 
tion,  should,  at  the  same  time,  be  pressing  her  to 
consent  to  a  secret  marriage ;  and  that  if  ihe  questicm 
had  been  between  a  public  marriage  which  she  re- 
quired and  a  private  marriage  which  he  required,  this 
should  never  once  have  been  adverted  to  in  plain 
terms  ?  I  think,  from  the  tone  of  her  letters,  that  she 
would  gladly  have  agreed  to  any  marriage,  and  from 
the  tone  of  his,  that  he  would  not  have  agreed  to  any 
marriage  which  would  be  legally  binding  upon  him, 
either  public  or  private.  In  the  letter  from  Bebek,  of 
the  6th  May  1856,  she  says,  ''  I  conclude  you  will 
not  entertain  any  of  my  plana  I  have  another, 
which  might  gratify  your  wishes  and  satisfy  my 
conscience,  but  I  have  not  now  the  courage  to  propoee 
it."  It  is  said  that  this  means  a  secret  marriage. 
How  could  she  want  courage  to  propose  a  secret 
marriage,  if  that  were,  as  she  alleges  that  it  was,  the 
very  thing  which  he  was  urging  ? 

It  is  dear  from  her  lett^^  at  this  time  that  he  was 
writing  to  her  in  terms  of  coldneea^  with  a  view,  as 
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•he  thought^  if  poasible,  to  alienate  her  affection  from      yiltw* 
hiia    He  had  seen  the  danger  of  the  course  that  he    (or^Tun^>. 
waa  pursuing,  and  he  determined  to  Btop  before  it  waa  ^'^^JSm^' 
too  late^     She  had  pressed  him  again  and  again,  in 
the  most  warm  and  passionate  language,  to  visit  her 
at  Bebek.    In  his  letter,  of  which  only  a  portion  is 
produced,  26th  May  1856,  he  clearly  indicates  that  he 
is  determined  not  to  indulge  again  in  the  dangerous 
fianiliarities  which  had  taken  plaoe  at  the  last  inter- 
view between  them.    "  I  fear  my  self-command,  when 
we  do  meet^  wUl  almost  annoy  you  as  much  as  my 
want  of  it  when  we  last  met," 

On  the  2nd  July  she  writes  a  letter,  which  can 
hardly  have  been  an  answer  to  this,  but  in  which  she 
re£ars  to  his  having  talked  of  fraternal  affection  for 
her,  and  at  the  same  time,  in  very  passionate  Ian- 
ff^H^  auggesta  that  if  they  cannot  enjoy  happiness 
straighti  it  might  be  wisdom  to  ei^}oy  it  crooked.  This 
is  the  letter  which  refers  to  dangerous  proximity,  odic 
force,  and  other  matter  not  necessary  to  be  further 
alluded  to.  He  receives  this,  and  determines  not  to 
trust  himself  to  another  interview,  and  therefore  goes 
back  to  England  by  the  Danube,  avoiding  Constan- 
tinopla 

From  Vienna,  on  the  13th  July  1866,  he  tells  her 
what  he  had  done,  explaining  at  the  same  time  that 
the  fiutemal  scheme  was  a  physical  impossibility. 
This  letter,  coupled  with  that  of  tine  26th  May,  dis- 
tinctly informed  her  of  the  reasons  for  his  conduct — 
thai  he  could  not  trust  himself.  Before  he  wrote  again 
he  had  received  two  letters  from  her,  but  what  they 
were  does  not  distinctly  appear.  On  the  16th  August 
he  wrote  again  from  Dublin,  wadx  to  the  same 
jHUrpoae* 

Tho  effect  of  these  letters,  I  think,  is^~"I  cannot 
Mtfvry  yoTEi ;  if  we  meet  again  the  result  may  inobaUy 
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TiLmToa  be  your  ruin ;  to  avoid  this  I  came  rotuid  by  the 
(«Jt«?^5?k)^  Danube  ;  knowing  this,  you  must  decide  for  youradf 
ZMrd£hi$dovm'»  whether  we  are  to  meet  afi;ain  or  nof  In  answer  to 
this  she  writes  a  most  passionate  letter^  pressing  in  the 
most  urgent  terms  for  another  meeting,  and  says, ''  If 
for  yourself  you  have  any  definite  wishes  with  r^aiti 
to  me,  one  desire  might  have  been  fulfilled,  whidi 
would  have  been  a  gleam  of  sunshine  on  my  dismal 
life^  and  would  not  have  interfered  with  your  liberty, 
present  position,  or  future  prospects."  This  was  the 
3rd  October  1856.  She  says  in  this  letter  that  she 
desires  his  exact  address,  that  she  might  not  waste 
time  in  hunting  for  him.  He  did  not,  therefore,  either 
seek  to  see  her  himself,  or  spontaneously  offer  her  an 
opportunity  of  seeing  him.  It  does  not  appear  that 
they  met  at  this  time ;  and  she  soon  afterwards  went 
on  a  yachting  expedition  for  several  weeks  with  a 
&mily  named  Close,  without  having  learned  htf 
address. 

On  her  return  in  December,  she  writes  from  Yalattai 
sending  him  her  address  at  the  Marchiouefls  de 
Belinay,  in  London,  and  begging  him  to  write  to  her 
there. 

In  answer  to  that  letter,  he  writes  to  her  the  note 
now  torn,  in  which  he  says,'*  Elnowing  I  cannot  gain 
on  your  terms,  I  will  not  try  on  mine,  necessity-madeL*' 
This  must  have  been  written  on  the  29th  December 
1866,  and  was  apparently  received  by  hex  on  hff 
arrival  in  England.  He  wrote  again  a  short  Italian 
note  on  the  5th  January  1857.  She  then  went  to 
Abergavenny,  he  being  quartered  in  Scotland. 

At  this  time  it  seems  to  me  quite  clear,  not  (H1I7 
that  he  was  not  urging  a  secret  marriage,  but  that 
there  was  no  subsisting  promise  of  marriage,  and  that 
he  had  done  what  he  could  to  avoid  farther  penooal 
intercourse  with  her,  telling  her  why  he  did  sa   Ye^ 
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after  this,  she  goes  down  to  Scotland  in  order  to  be      Yiltkmv 

I  have  gone  into  this  part  of  the  case  so  fully}  partly  tordKin^$dt 
out  of  respect  for  the  arguments  of  Counsel,  of  which 
so  large  a  portion  was  addressed  to  it,  and  partly 
because  the  relation  in  which  the  parties  stood  towards 
each  other  at  this  time  has  a  strong  bearing  upon  the 
probability  or  improbability  of  what  is  alleged  to  have 
taken  place  afterwards.  The  examination,  I  think, 
shows,  that  it  is  in  a  very  high  degree  improbable  that 
the  Appellant  would  either  actually  marry  the  Re- 
spondent in  Scotland  or  enter  into  any  engagement 
to  do  so. 

She  allies  that  during  this  visit  to  Scotland  he 
promised  again  to  marry  her,  and  proposed  a  private 
marriage,  and  also  actually  did  marry  her,  but  that 
she  refused  to  cohabit  till  there  was  a  religious  cele- 
bration of  the  marriage.  This  appears  to  me,  having 
regard  to  the  feelings  and  opinions  of  the  lady,  as 
they  are  to  be  gathered  from  her  letters,  utterly 
incredible. 

As  to  the  Irish  marriage,  it  is  not  necessary  to  sup- 
pose that  she,  or  even  he,  held  it  a  mere  mockery. 
But  did  either  of  them  intend  or  suppose  that  it  was 
to  be  a  marriage  in  law,  making  them  legally  husband 
and  wife  ?  I  think  certainly  not  She  was  a  Boman 
Catholic.  She  considered  that  the  marriage  by  a 
priest  of  her  church,  though  not  making  her  in  point 
of  law  a  wife,  would,  in  a  religious  point  of  view,  justify 
or  excuse  their  cohabitation.  She  thought  that  she 
might  become  1^  wife  in  the  eyes  of  God,  though  not 
in  the  eyes  of  man.  •  Something  was  to  be  done  which 
might  satisfy  her  conscience  and  leave  him  free.  As 
early  as  May  1856  she  had  alluded  to  some  plan  which 
might  gratify  his  wishes  and  satisfy  her  consdenoe, 
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Ytiymw  i)ut  which  fihe  had  not  then  the  courage  to  propose. 
(orYttTOioN).  This  must  have  referred  to  some  scheme  of  this 
^^^^^SSf"*^'  description. 

On  the  10th  July  1857  she  wrote  lefening  to  sooie 
project  which  they  had  in  view,  and  suggesting  that 
they  might  meet  in  the  old  cathedral  at  Manchester. 
'^  You  have  nothing  to  say  or  do.  K  safety  ia  yom 
object,  what  I  suggest  is  merely  the  same  as  b^og 
present  at  mass  making  you  a  Catholic."  What  was 
to  be  done  there,  is»  no  doubt^  left  in  great  doubt ;  but 
1  think  it  can  only  mean  that  whatever  passed  then 
would  no  more  make  him  a  huaband  than  being 
present  at  mass  would  make  him  a  Roman  Catbolia 
When  this  scheme  was  abandoned,  she  wrote,  on  the 
6th  July,  and  said, ''  I  have  said  the  word,  will  do 
all  you  afik  me,  and  name  the  time  axid  place  tf 
soon  as  I  am  able." 

She  afterwarda  went  over  to  Ireland,  met  him  on 
the  29th  July  at  Watorford,  and  they  travelled  t(> 
gether  through  Ireland  from  South  to  North,  cobabitii^ 
as  man  and  wife,  without  any  ceremony  having  been 
gone  through  till  they  reached  Bostrevor  in  the  county 
of  Down.  Her  allegation  is  that  she  refused  to  cohabit 
till  the  solemnization  of  a  marriage  before  a  priest^ 
and  that  he  invited  her  to  come  over  to  Ireland  that 
this  might  be  done. 

What  passed  at  the  marriage  ceremony  ia  qidii 
consistent  with  his  statement,  that  it  was  intended  to 
have  no  legal  effect,  that  he  went  tiirough  it  to  satiify 
her  conscience.  It  is  consistent  also,  no  doubt,  vith 
her  statement,  that  there  had  been  a  previous  legal 
marriage.  Her  allegation  on  the  record  is  that  ihii 
was  a  legal  marriage,  and  that  the  Appellant  then  was 
or  professed  himself  of  the  Roman  CathoUe  religioQ, 
and  that  he  stated  this  to  the  prieat  by  when  tht 
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mairidge  was  oelebrated,  at  the  time  of  the  ceremony.      Ywunvtow 
The  statement  of  the  witness  is  in  direct  contradiction   ^  lomowobtb 

(or  YiLTaftToii). 

to  this  allegation  of  the  Respondent.  2^^  ^i^dowm^i 

The  whole  importance  of  Father  Mooney's  evidence       *  *'*••''"• 
rests  on  the  words  which  he  alleges  the  Appellant  to 
have  used.    "  There  is  no  necessity  for  this,  it  has  all 
been  previously  settled  or  airanged ;  but  I  will  do  it 
to  satisfy  the  lady's  conscience."    In  the  iSrst  place,  ' 

these  expressions  axe  in  themselves  ambiguous,  and  it 
is  impossible  to  rely  on  the  memory  of  the  witness  for 
the  precise  language  used,  even  if  there  were  not  other 
serious  reasons  for  refusing  to  place  full  reliance  on 
his  testimony. 

The  only  evidenoe  in  support  of  the  Respondent's 
ease  of  any  value  seems  to  me  to  be  contained  in  the 
two  letters  of  the  Appellant,  so  forcibly  commented 
upon  by  the  Lord  Advooaie.  First,  the  letter  of  May 
1857}  addressed  to  the  Respondent  on  her  supposed 
marriage,  in  which  he  says,  ''I  found  on  reflection 
that  I  had  promised  to  you  to  do  more  than  I  could 
have  performed  when  the  time  came/*  Second^  tn^ 
letter  of  Christmas  Day,  1857,  *'  I  have  never  inten- 
tionally deceived  you,  and  have  done  more  than  I 
promised^  at  great  risk."  The  first,  I  think,  must,  in 
all  probability,  refer  to  marriage,  but  at  what  time 
or  under  what  contingencies  or  conditions  does  not 
appear.  Or  it  may  mean,  as  the  Lord  President 
suggests,  that  he  had  promised  to  take  steps  to  facili- 
tate a  marriage.  It  may  have  been  a  promise  to 
marry  after  the  death  of  his  father  or  uncle,  or  in  the 
case  of  the  marriage  of  his  elder  brother,  or  any  other 
contingency.  At  all  events,  it  does  not  prove  any 
promise  in  Scotland.  It  may  refer  to  a  promise  at 
Oalata,  or  at  Balaclava,  or  to  a  promise  contained  in 
some  of  the  letters  not  produced. 


912  CASES    IN   THE   HOUSE  OF   LORDS. 

TEmtTON  The  LoED  CaANCELLOR :  My  Loids,  I  do  not  thmk 

(o/Ytt^BOT™  >.    I  <»i^  possibly  advise  your  Lordships  to  accede  to  any 

such  suggestion.     What  I  have  now  to  do  is  to  aak 

your  Lordships  to  give  your  decision  upon  the  question, 

whether  the  Interlooutor  is  to  be  reversed  or  not. 

The  question  was  then  put  in  the  usual  way ;  and 
thereupon  judgment  issued  as  follows  : 
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jii^28/A.i864.  Ordered  and  Adjudged,  That  the  said  Interlocutor 
complained  of  in  the  said  Appeal  be  and  the  same  is 
hereby  reversed :  And  it  is  Declared,  That  the  Inna 
House  (First  Division)  of  the  Court  of  Session  ought 
to  have  refused  the  Reclaiming  Note  of  the  Respon- 
dent (Maria  Theresa  Longworth)  against  the  Inter- 
locutor of  the  Lord  Ordinary  of  the  3rd  of  July 
1862  in  the  proceedings  mentioned  ;  and  adhered  to 
the  said  Interlocutor  of  the  Lord  Ordinary,  save  as 
to  damages  and  expenses ;  this  House  directing  tbat 
no  damages  (a)  or  expenses  be  given  to  the  Appellant, 
the  Honourable  Major  William  Charles  Yelverion,  in 
either  action,  or  in  the  conjoined  actions,  up  to  this 
time:  Audit  is  (uTther  Ooylered,  That  the  cause  be  and 
is  hereby  remitted  back  to  the  Court  of  Session  in 
Scotland,  to  do  therein  as  shall  be  just,  and  consistent 
with  this  Declaration,  Direction,  and  Judgment 


(a)  Mijor  Yehrerton's  summonB    "for  potting   to   aknee," 
piayed  damagea. 


TIPPETTS  &  Son— SufsoN,  Teaili^  &  Waketobix 
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MACKINTOSH,  op   Holmb    and    Drum-  iags. 

MOND. Appellant.         ^-rckUKfUk. 

JOHN  SMITH  AND  W.  H.  LOWE,  Pro- 

PRIXTOR8   OF  THB    SaUOHTON    HaLL    Lu- 

NATIC  AbYLUM,  NBAR  EDINBURGH,  .      .      .      RbSPONDBNTS. 

Lunatic— *Allege4  illegal  Detention. — Upon  an  issue  and 
record  raising  the  question  of  illegal  detention  in  a  mad- 
house,-—evidence  of  illegal  treatment  wliWe  there,  held 
(affirming  the  judgment  below)  inadmissible. 

Per  Lord  Chelmsford  :  Even  assuming  that  a  person  is  of 
sound  mind  when  conveyed  under  proper  authority  to  a 
lunatic  asylum,  it  would  not  be  illegal  on  the  part  of  the 
keepers  of  that  asylum  to  detain  him  until  they  had 
proper  authority  for  his  discharge. 

Decree  of  Declarator  of  Sanity  pronounced  in  Absence, — 
How  far  admissible  as  evidence  of  sanity. 

Isiue, — ^Remarks  on  the  question  how  far  what  is  called  in 
Scotland  the  General  Issue  may  bo  explained  and  con- 
trolled by  the  closed  Record  or  Pleadings. 

Evidence— Judgments  of  Concurrent  as  contradistinguished 
from  Judgments  of  exclusive  Jurisdiction. — ^Per  Lord 
Chelmsford :  The  judgments  of  courts  of  concurrent 
jurisdiction  are  evidence  only  where  the  very  same 
matter  comes  distinctly  in  issue  between  the  same 
parties.  The  judgments  of  courts  of  exclusive  jurisdic- 
tion are  evidence  whether  the  matter  arises  incidentally 
or  is  the  matter  directly  at  issue. 

This  was  an  action  brought  by  the  Appellant,  in 
May  1863,  against  the  Bespondent8,  claiming  S^OOOZ. 
in  name  of  damages  for  having  been,  on  the  13th  June 
1852,  (that  is  to  say,  eleven  years  previously  to  the 
commencement  of  the  present  proceedings,)  "  forcibly 
and  wrongously  seized  and  taken  under  charge  of 
two  or  more  police  officers,  and  driven  to  the  private 
lunatic  asylum  of  the  Respondents,  who  received  and 

3q 
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'  mackiktwb  detained  him  till  the  21st  July  1852 ;  they  at  the 
SMITH  Axo  Lowe.  ^Jjj^^  ^^jj  knowing  that  he  was  Tiot  insane." 

The  summons  alleged  that^  notwithstanding  their 
knowledge  of  the  appellant's  sanity,  and  notwith- 
standing his  remonstrances,  '^  they  forcibly,  illegally, 
and  wrongfully  detained  him  in  their  asylum  till  he 
made  his  escape  on  the  said  21st  of  July  1852,  after  a 
confinement  of  five  weeks.*' 

The  Respondents'  defence  was,  that  they  believed 
the  Appellant  to  be  insane,  and  that  at  all  events 
they  acted  under  the  authority  of  a  formal  wanant 
and  licence  granted  by  one  of  the  sheriffs  subetitote 
in  Edinburgh,  pursuant  to  the  55  Geo.  3.  a  69.,  the 
9  Geo.  4.  c.  34.,  and  the  4  &  5  Vict  a  60. 

The  Becord  was  closed  on  the  siunmons  and  defences^ 
and  an  issue  was  ultimately  prepared  and  settled  for 
trial  by  jury  as  follows  : — 

"  Whether  the  Defenders,  or  either  of  them,  and  which  of  them, 
"  did  wrongfully  and  illegally  detain  the  Pursuer  in  the  piiTtte 
"  mad-house  kept  by  them  at  Saughton  Hall,  in  the  paiiflh  d 
"  St.  Cuthbert's,  and  county  of  Edinburgh,  from  the  IM  June 
"  1852  until  21st  July  1852,  or  during  any  part  of  said  period, 
''  to  the  loss,  injury,  and  damage  of  the  Pursuer  7  Damages  bid 
«  at  6,000/." 

The  Appellant  proposed  a  preamble  to  this  issue,  to 
the  effect  that  a  decree  in  absence  in  a  declarator  of 
sanity  had  been  pronounced  on  the  19th  December 
1861,  finding  that  during  the  months  of  June  and 
July  1852,  the  period  of  his  confinement,  be  vtf 
compos  mentis  ;  but  the  Court  below  rejected  this 
proposed  preamble. 

On  the  issue,  therefore,  without  the  proposed  pre- 
amble, the  case  went  to  trial ;  and  on  the  1 2th  Fefaroaij 
1864  the  juiy  returned  a  verdict  for  the  BefenderSi 
the  aibove  Bespondents. 

Exceptions  were  taken  by  the  Appellant's  GooukI 
to  the  rulings  of  Iiord  Kinlock,  and  a  bill  of  excepiioiis 
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was  presented  to  the  First  Division  of  the  Court  of 
Session. 

In  dealing  with  those  exceptions,  the  Xo7*(2  Presi- 
dent of  the  Court  of  Session  made  the  following 
observations : — 

An  action  of  declarator  of  sanity  is  a  very  unusual  one.  If  it  is 
competent  at  all,  it  may  be  directed  ag^nst  any  number  of  per- 
sons that  the  pursuer  of  such  action  may  choose  to  include; 
but  unless  some  matter  is  set  forth  in  the  action,  in  reference  to 
which  the  parties  have  some  interest  to  resist  it,  there  is  no  reason 
whatever  why  they  should  appear-  to  resist  it.  And,  therefore,  the 
judgment,  taken  in  absence  in  such  a  case,  is  of  no  value  at  all  as 
estiJilishing  anything  against  such  persons.  I  am  quite  clear  that 
this  judgment  woidd  not  be  res  judicata  against  the  parties.  It 
was  not  a  matter  that  should  be  brought  into  the  determination 
of  the  question,  whether  the  pursuer  was  wrongfully  detained  in 
the  asylum,  or  was  insane. 

Lord  Kinloch  directed  the  jury  that  the  issue  did  not  raise  the 
question  whether,  supposing  the  pursuer  rightly  detained  in  an 
asylum,  there  was  any  illegality  in  the  mode  of  his  confinement. 
The  issue  is  a  general  issue,  as  we  call  it.  Detention  is  the  thing 
complained  of.  There  may  have  been  detention,  which  is  a  per- 
fectly proper  subject  for  a  daim  of  damages,  irrespective  of  any 
confinement  by  restraint,  as  for  example,  the  detention  of  a  per- 
son who  was  not  insane,  and  this  action  is  laid  upon  that  ground, 
and  I  see  no  other  ground  in  it  from  beginning  to  end.  Every 
passage  of  the  record  states  that  he  was  sane  at  the  time,  that  the 
Defenders  knew  him  to  be  sane,  and  that  being  so  detained,  i,e,, 
detained  in  the  asylum,  he  being  not  insane,  was  the  cause  of 
damage.  Throughout  it  is  laid  upon  that  ground.  Now,  then, 
the  question  arises,  whether  you  are  to  control  the  issue  by  the 
record  ?  That  is  a  point  upon  which  we  have  had  discussion,  but 
upon  which  I  myself  have  no  doubt  at  all.  I  have  no  doubt 
that  when  the  issue  which  is  sent  to  trial  is  what  we  call  a  general 
issue,  it  is  necessarily  controlled  by  the  record.  The  general  issue 
is  a  most  useful  mode  of  putting  an  issue,  but  then  it  is  only 
safe  because  we  have  a  record  by  which  it  can  be  checked.  I  am 
quite  aware  of  the  observations  that  were  made  in  the  case  of 
Leys,  Masson,  &  Co.  (a)  elsewhere,  but  that  was  not  a  case  such 
as  I  now  speak  of.  The  attempt  there  was  not  an  attempt  to 
extend  the  case  beyond  the  record.  It  was  an  endeavour  to 
change  the  issue  altogether,  and  although  the  observations  which 
were  made  in  that  case  by  very  high  authority, -— by  Lord 
Brougham,  when  he  was  Lord  Chancellor, — ^were  some  of  them  of 

{a)  6  Wills  &  Sh.  402. 

3  q2 


UAcmmosa, 

9, 
SMRB  AMD  Lows. 
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HicKnrroiH      a  vcTy  bpoad  kind,  I  venture  to  think  that  they  were  made  witiwrnt 
sxrcB  AMD  Lowi.  much  regard  to  our  Bjstem  of  records.    They  were  made  appa- 
rently introducing  a  discussion  as  to  whether  our  issues  were  to 
be  treated  as  issues  sent  from  the  Court  of  Chancery  to  be  tried, 
or  were  to  be  treated  as  issues  tried  in  the  common  law  courts.    I 
venture  to  say  they  are  neither  the  one  nor  the  other,  so  far  as  I 
know  anything  about  issues.    They  are  issues  framed  with  refe- 
rence to  a  system  adapted  to  our  particuLir  mode  of  framing  our 
records,  and  preparing  our  cases,  and  they  ought  to  be  treated  in 
reference  thereto.      But  the  case  which  Lord  Brougham  wai 
speaking  of  there  was  a  totally  different  case,  and  the  illustrations 
which  he  put  show  that.     He  said,  once  you  extract  the  particular 
matter  out  of  the  record,  you  cannot  go  back  to  see  whether  it  was 
rightly  extracted  from  the  record,  you  must  try  itvaleat  quantom, 
and  get  some  other  remedy  if  necessary.     But  if  you  are  under  a 
general  issue  to  bring  in  all  the  different  kinds  of  thinga  that 
could  be  tried  under  that  issue,  if  you  had  a  record  for  them  all, 
surely  you  must  be  limited  to  the  record  you  have,  and  not 
allowed  to  let  in  those  various  matters  which  I  have  suggested.   I 
am  also  aware  of  the  remarks  that  were  made  in  the  case  of 
Morgan  (a)  by  Lord  Chancellor  Chelmsford.    That  also  was  not 
a  case  similar  to  this,  and  there  his  Lordship  merely  referred  to  the 
observations  of  Lord  Brougham  in  the  case  of  Leya,  Manon,  k 
Co.,  but  the  matter  was  not  argued  before  Lord  Chelmafoid,  the 
system  of  our  records  was  not  before  him,  and  in  particular,  thoe 
was  not  brought  before  him  the  strong  opinion  expressed  by  Laid 
Campbell  in  the  case  of  the  Househill  Coal  Co.  (6),  where  he  says, 
that  "by  the  very  salutary  practice  prevailing  in  Scotland,  there  ii 
"  no  danger  of  surprise,  the  condescendence  and  the  statanent 
"  upon  the  record  being  to  be  looked  at  as  confining  the  general 
"  issue.    I  am,  therefore,  clearly  of  opinion  that  where  an  isne 
"  of  this  sort,  which  in  the  north  is  called  a  genenl  aasoe,  is 
"  granted,  the  learned  Judge  at  the  trial  is  fully  justified  ia 
"  looking,  and  ought  to  look,  at  the  record,  and  to  confine  bod 
"  parties  to  the  facts  and  circumstances  which  are  therein  aOeged." 
Then  I  find  that  Lord  Chief  Commissioner  Adam,  who  was  sent 
to  guide  us  on  the  introduction  of  the  system  of  jury  trial  here, 
says  at  p.  31  of  his  practical  treatise  and  observations  upon  jmy 
trial,  that  "general  issues  embrace  every  question   that  can 
"  arise  in  the  cause,  limited  only  by  the  causes  of  action  and  tibc 
"  ground  of  defence  stated  in  the  summons  and  defences,  and 
"  the  averments  of  facts  contained  in  the  condescendences  and 
"  answers."    The  Judicature  Act  requires  that  aU  the  hcta  to  be 
founded  upon  shall  be  set  forth  on  the  record.    All  the  gioonds 
of  action  must  be  there,  at  all  events. 

(a)  3  Macq.  323.  [b)  2  Belli. 
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The  exceptions  were  disallowed  by  an  unanimous      macewtosh 
judgment,  and  the  Appellant  thereupon  appealed  to  *""  *""*  ^^*' 
the  House. 

The  Zo7'd  Advocate  {a\  Mr.  Rolt,  Mr.  Andrew, 
and  Sir  Hugh  Cairns  for  the  Appellant. 

The  Attorney  General  (6),  Mr.  Melliah,  and  Mr. 
Shireaa  Will  were  not  called  upon  to  address  the 
House  for  the  Respondents  ;  their  Lordships,  after 
hearing  the  arguments  for  the  appeal,  delivering  at 
once  the  following  opinions : — 

The  Lord  Chancellor  (c)  :  twd  ckaneeiioi'$ 

My  Lords,  in  this  case  I  think  your  Lordships  will 
agree  with  me,  that  the  Interlocutor  appealed  from 
ought  to  be  affirmed. 

The  summons  was  issued  on  the  20th  of  May  1863. 
The  cause  of  action  is  the  alleged  illegal  detention  of 
the  Plaintiff  from  the  13th  of  June  1852  to  the  31st 
of  July  1852.  The  action,  therefore,  appears  to  have 
been  commenced  eleven  years  after  the  occurrence  of 
this  alleged  personal  wrong. 

The  course  prescribed  by  the  statutes  appears  to  be 
that  a  petition  is  first  presented  to  the  sheriff  of  the 
county,  accompanied  by  certificates  of  the  medical 
practitioners,  and  thereupon  the  sheriff,  if  he  thinks 
proper,  grants  a  warrant  for  the  confinement  of  the 
alleged  lunatic,  and  also  a  licence,  addressed  to  the 
keeper  of  the  asylum  in  which  it  is  desired  that 
the  lunatic  should  be  confined  The  whole  of  these 
documents  were  given  in  evidence  on  the  part  of  the 
Defenders. 

Now  these  Acts  of  Parliament  provide  for  resident 
or  visiting  physicians  regularly  to  examine  the  patients. 

(a)  Mr.  Moncrieffe.  (b)  Sir  Roundell  Pahner. 

(c)  Lord  Weetbury. 
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MAc&nrroMi      They  appoint  also  an  inspector  of  asylums,  and  the 
SMrrBAKP  Law*,  g^eriflf  h^g  power  to  discharge  any  person  who  is  im- 

Lord  Chaneettor^i  .       i    i    •        i 

properly  detained. 

The  licence  which  is  issued  by  the  sheriff  is  an 
authority  to  the  proprietors  of  the  asylum  to  receive 
and  detain  the  individual  who  is  the  subject  of  it 
according  to  law. 

It  is  not  pretended  that  there  has  been  any  defect, 
any  insufficiency,  or  any  irregularity  in  any  of  these 
proceedings. 

At  the  trial  the  first  thing  proposed  to  be  given  in 
evidence  on  the  part  of  the  Pursuer,  the  present  Appel- 
Iant>  was  a  decree  obtained  by  him  in  an  action  of 
declarator,  which  had  convened  the  keepers  of  the 
asylum,  and  several  other  persons,  for  the  purpose  of 
having  it  declared  that  the  Filrsuer  was  of  soimd  mind 
in  the  months  of  June  and  July  1852,  during  part  of 
which  time  he  was  confined  in  the  asylum. 

Now,  the  first  thing  to  be  observed  is  that  the  per- 
sons so  convened,  so  far  as  they  consisted  of  the  present 
Respondents,  had  no  interest  or  concern  whatever  in 
the  subject  of  that  proposed  declarator ;  because,  even 
if  the  present  Appellant  was  a  sane  person,  still,  if 
they  had  received  him  under  the  authority  of  a  warrant, 
and  by  virtue  of  a  licence  rightly  granted,  they  were 
warranted  in  detaining  him. 

I  think,  therefore,  that  your  Lordships  will  not 
hesitate  to  say,  in  conformity  with  the  opinion  of  the 
Qourt  below,  that  the  extract  of  this  decree  in  absence, 
jHTonounced  in  that  action  of  declarator,  was  rightly 
rejected. 

■  It  appears  that  evidence  was  tendered  on  the  part 
ot  the  Pursuer  for  the  purpose  of  proving  that  his 
treatment  during  his  confinement  was  mmeceasarilj 
severe,  and  that  the  severity  to  which  he  was  sub* 
jected  was  not  resorted  to  in  the  manner  required  by 


CASES   IN   THB   HOUSE   OF   LORDS.  919 

the  Act  of  Parliament.    The  complaint,  therefore,  was     macxiiitose 
that^  plaa  the  illegal  confinement,  he  had  been  treated  shitm  ahdLow*. 
in  an  improper  manner  during  that  confinement.  ^^*^S^ 

I  think,  my  Lords,  that  upon  that  question  the 
learned  Judge  was  quite  correct  in  his  ruling,  namely, 
that  supposing  the  Pursuer  to  have  been  properly 
detained,  the  issue  did  not  involve  any  question  as  to 
the  mode  of  treatment  to  which  he  was  subjected 
during  the  detention. 

I  am  of  opinion,  therefore,  that  these  exceptions 
were  wholly  unfounded,  and  that  the  Court  below  was 
right  in  overruling  them,  and  in  refusing  a  new  trial 

Lord  CRANWOBTH  :  hard  Cmwortk*s 

It  appears  to  me  that  the  direction  which  the  learned 
Judge  gave  to  the  jury  was  perfectly  right,  and  the 
ODly  direction  which  he  could  properly  have  given 
them,  namely,  that  "the  issue  sent  for  trial  did  not 
raise  the  question  whether,  supposing  the  Pursuer 
rightly  detained,  there  was  any  illegality  in  the  mode 
of  his  confinement,  and  did  not  raise  any  question  of 
breach  of  statute,  or  of  regulations  made  under  autho- 
rity of  statute." 

As  to  the  admissibility  of  the  decree  in  absence, 
the  question  decided  by  that  decree  (as  far  as  it  could 
be  decided)  was,  that  at  a  certain  time  the  Pursuer 
was  of  sound  mind.  But  what  the  Defenders  had  to 
prove  was,  not  whether  he  was  of  sound  mind,  but 
whether  there  were  documents  before  them  that  war- 
ranted and  compelled  them  to  take  him  into  confine- 
ment, and  detain  him. 

I  think,  therefore,  with  my  noble  and  learned  fnend, 
that  on  neither  of  these  grounds  can  these  exceptions 
be  supported,  and  that  the  Interlocutor  ought  to  be 
affirmed. 
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bcackiiitobh        Lord  Chelmsford  : 
SMiTB  AiiD  ix>wi.      jj    Lords,  since  the  first  opening  of  this  case  at  the 

Lord  CktlmMfonTt  ^       \.    ^  ,  ,  ,  ,     . 

of*»io»*  Bar,  I  have  never  been  able  to  bring  my  mmd  to 
entertain  the  smallest  doubt  npon  the  questions  that 
have  been  raL^d. 

It  is  important  to  bear  in  mind  what  are  the  nature 
and  the  character  of  a  bill  of  exceptions.  There  cm 
be  no  doubt  that  it  is  a  proceeding  which  must  he 
construed  with  the  utmost  strictness.  It  is  the  staie^ 
ment  of  the  ruliog  of  a  Judge  upon  a  point  of  law 
arising  upon  a  trial  If  the  opinion  of  the  Judge  is 
not  stated  accurately^  if  he  is  not  faithfully  repre- 
sented, he  may  refuse  to  sign  the  bill  of  exceptions, 
for  his  signature  to  the  bill  of  exceptions  is  the 
acknowledgment  of  its  accuracy. 

Now,  my  Lords,  what  were  the  exceptions  in  this 
case  ?  I  will  take  the  6th  exception  first.  The  ex- 
ception to  the  ruliug  of  the  learned  Judge  was,  that 
he  directed  the  jury  that  the  issue  sent  for  trial  by 
the  Court  did  not  raise  a  certain  question  which  is 
specifically  stated  in  the  exceptions.  Now,  your  Lord- 
ships will  observe  that  the  exception  does  not  raise 
any  question  with  regard  to  the  right  of  looking  to 
the  record  for  the  purpose  of  explaining  the  issue.  It 
is  a  question  upon  the  issue  alone  which  that  iasue 
raises  for  the  consideration  of  the  jury. 

I  am  not  disposed  to  enter  at  all  upon  the  contro- 
verted question  how  far  your  Lordships  have  been 
right  on  former  occasions,  in  saying  that  when  issues 
have  been  framed  you  cannot  resort  to  the  record  for 
the  purpose  of  explaining  them.  I  would  just  point 
out  to  your  Lordships  what  is  the  mode  of  fi:aniing 
issues  in  Scotland.  The  whole  record  is  looked  to, 
and  from  that  record  there  is  extracted  the  subetanUsl 
question  or  questions  which  are  intended  to  be  laised 
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Mackiktoib 


by  the  paitiea     Upon  the  examination  of  the  record 

in  that  manner  issues  are  framed,  and  if  either  of  the  ,_,  -—  ^_^ 

parties  consider  that  those  issues  do  not  raise  either 

the  question  substantially,  or  all  the  questions  which 

were  proposed  to  be  raised,  your  Lordships  are  aware 

that  there  may  be  an  appeal  to  the  Court  of  Session 

in  the  first  place,  and  ultimately  to  your  Lordships* 

House,    upon    the  framiug   of  those  issues.    Then, 

one  would  think,  that  the  moment  those  issues  so 

framed  have  been  agreed  upon  between  the  parties, 

they  contain  the  only  essential  question  which  is  to  be 

submitted  to  the  jury,  and  that  they  do  not  require  nor 

can  they  receive  explanation  from  any  other  quarter. 

Now,  what  was  the  issue  in  this  case  which  was 
extracted  from  the  record,  and  which  was  proposed  to 
be  tried  by  the  jury  ?  It  was  this,  "  Whether  the 
Defenders,  or  either  of  them  and  which  of  them,  did 
wrongfully  and  illegally  detain  the  Purauer  in  the 
private  mad-house  kept  by  them  at  Saughton  Hall,  in 
the  parish  of  Saint  Cuthbert's,  county  of  Edinburgh, 
from  the  13th  June  1852  until  21st  July  1852." 

What,  then,  is  the  meaning  of  this  issue ;  and  has 
the  learned  Judge  submitted  the  proper  construction 
of  it  to  the  jury?  It  appears  to  me  that  nothing 
whatever  can  be  possibly  involved  in  this  issue  but 
the  fact  of  the  detention,  and  the  question  whether 
that  detention  was  wrongful  and  illegal,  or,  in  other 
wordsy  whether  the  Defenders  were  justified  in  de- 
taining the  Pursuer  in  the  lunatic  asylum. 

Now,  it  was  admitted  several  times  at  the  Bar  that 
there  is  a  distinction  between  detention  and  treat- 
ment. But  I  must  confess  it  did  not  appear  to  me 
that  that  distinction  was  sufficiently  appreciated  in 
the  course  of  the  argument.  It  was  suggested  that  the 
question  whether  the  party  was  of  sound  mind  or  not 
might  determine^  and  was  necessarily  and  essentially 
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mackintmh     the  matter  that  must  determine  whether  the  deten- 
sioTH  AND  LowB.  |.j^j^  ^^  wTODgful  and  illegal  or  not.    Bat  I  think 

Lord  Ckelm^/brd't  . ,  .  .        .  i_         •        .  i  ■■ 

epMioH.  there  is  great  misapprehension  there,  because,  aasummg 
that  the  Pursuer  was  of  sound  mind  when  he  was 
conveyed  to  the  lunatic  asylum,  yet,  as  he  was  con- 
veyed there  under  proper  medical  certificates,  and  with 
the  proper  warrants,  it  would  not  be  illegal  on  the 
part  of  the  Defenders  to  detain  him,  although  he  was 
of  sound  mind,  unless  they  had  had  a  proper  authority 
for  his  discharge.  In  fact  they  would  have  had  no 
right  to  discharge  him  unless  they  had  had  that  autiio- 
rity  which  is  provided  for,  I  think,  in  the  9  Qeo.  4. 

Again  it  was  said,  supposing  that  the  keepers  of  the 
asylum,  during  the  time  that  the  Pursuer  was  an 
inmate  of  their  asylum,  were  satisfied  that  he  had 
become  of  sound  mind,  and  did  not  communicate  that 
fact  to  the  proper  authorities  in  order  to  obtain  his 
discharge,  that  would  be  an  unlawful  detention.  I 
must  confess  that  I  differ  entirely  from  that  proposi- 
tion, and  I  doubt  very  much  whether  any  action  at 
aU  could  have  been  maintained  for  the  keepers  of  the 
asylum  not  having  communicated  the  fact  of  his 
restored  sanity,  unless  that  course  was  taken  by  them 
maliciously.  Then  it  might  constitute  a  cause  of 
action,  but  it  would  not  be  the  cause  of  action  involved 
in  this  case,  which  is  raised  by  the  issue  whether  the 
detention  was  wrongful  and  illegal 

Confining,  then,  the  issue  entirely  (as  it  appears  to 
me  it  ought  to  be  confined)  to  the  question  whether 
the  detention  was  wrongful  or  illegal,  the  real  point 
for  consideration  is,  whether  the  learned  Judge  pro- 
perly stated  to  the  jury  that,  if  the  Pursuer  was 
rightly  detained  in  the  lunatic  asylum,  then  there  wu 
no  question  as  to  illegality  in  the  mode  of  his  confine- 
ment, and  that  the  issue  did  not  raise  any  question  of 
breach  of  statute  or  of  regulations  made  under  autho- 
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Titf  of  statute  in  regard  to  the  registers  of  the  asylum     MicraroM 
or  the  manner  of  keeping  them.  ®""™  ^  ^''•• 

The  only  circumstances  which  would  go  to  establish  opHutm. 
an  illegal  detention  would  be  these,  either  that  there 
were  not  proper  medical  certificates,  or  that  there  was 
no  warrant  from  the  sheriff,  or  that  he  was  detained 
after  there  had  been  a  proper  authority  for  his  dis- 
charge, or  that  the  place  into  which  he  was  received 
was  not  a  legally  licensed  asylum.  I  know  of  no 
other  circumstances  whatever  which  could  have  con- 
stituted this  detention  a  wrongful  and  unlawful  one, 
and  therefore,  inasmuch  as  none  of  those  circum- 
stances existed  in  this  case^  I  am  of  opinion  that  the 
ruling  of  the  learned  Judge  was  perfectly  correct 

I  will,  therefore,  my  Lords,  proceed  to  the  other 
question,  which  is  raised  by  the  other  exception, 
whether  the  extract  of  the  decree  in  absence  in  the 
action  of  declarator  was  admissible  evidence  against 
the  Defenders. 

Now  your  Lordships  have  already  had  pointed  out 
to  you  by  my  noble  and  learned  fidend  on  the  wool- 
sack the  extraordinary  character  (as  I  must  call  it)  of 
this  action  of  declarator.  It  is  a  summons  in  an 
action  in  the  year  1863,  proposing  that  it  should  be 
decreed  that  the  Pursuer  was  of  sound  mind  in  the 
month  of  July  1852.  It  is  said  that  the  Defenders 
were  called  upon  to  appear,  but  did  not  appear.  Why 
should  they  appear?  How  could  they  possibly  be 
interested  in  an  abstract  question  of  this  kind,  or 
how  could  they  suppose  that  they  might  become  in- 
terested in  an  abstract  question  of  this  kind,  whether 
the  Pursuer  was  of  sound  mind  nine  years  before  the 
period  when  this  action  of  declarator  was  brought  ? 

I  am  not  disposed  to  hold  that  because  this  was  a 
decree  in  absence,  therefore  it  would  not  be  evidence 
against  the  Defenders  under  proper  circumstances; 
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MAcimrrosH     for,  supposing  the  veiy  same  question  had  aiisen  be- 
swTHAWDLowg.  t^een  the  parties  in  another  suit,  and  supposing  that 
^S^uSi^^  '  it  was  directly  in  issue  between  them,  then  it  appears 
to  me  that,  notwithstanding  it  was  a  decree  in  absence, 
and  notwithstanding  the  extraordinary  character  of 
this  proceedings  yet  still,  according  to  the  authorities, 
it  would  have  been  evidence  against  the  Defenders. 
But  the  present  is  not  a  case  of  that  description.  This 
is  a  case  in  which  the  sanity  of  the  Pursuer  was  not 
a  matter  directly  in  issue.     And  there  is  a  distinction 
which  has  not  been  sufficiently  adverted  to  at  the 
Bar  between  the  judgments  of  courts  of  concurrent 
and  of  exclusive  jurisdiction.   The  judgments  of  courts 
of  concurrent  jurisdiction  are  evidence  only  where  the 
very  same  matter  comes  distinctly  in  issue   between 
the  same  parties.     The  judgments  of  courts  of  exdn- 
sive  jurisdiction  are  evidence  whether  the  matter 
arises  incidentally  or  is  the  matter  directly  in  issue. . 
Now  your  Lordships  will  observe  that  this  is  the  case 
of  a  judgment  of  a  court  of  concurrent  jurisdiction, 
not  of  exclusive  jurisdiction,  and  the  matter  (to  say 
the  most  of  it)  clearly  is  not  the  matter  directly  in 
issue  in  the  suit.     It  is  a  matter  which  arises  only 
incidentally,  if  it  arises  at  all ;  because  the  question 
which  was  in  issue  in  the  suit  was  whether  the  De- 
fenders  wrongfully  and  unjustly  detained  the  Pursuer 
in  the  asylum.     It  might  be  a  matter  which  ind* 
dentally  arose  in  that  suit  whether  the  Pursuer  wis 
of  sound  mind  at  the  time  or  not,  but  then  that  being 
a  matter  merely  incidentally  arising,  and  this  being  a 
suit  in  a  court  of  concurrent  jurisdiction,  according  to 
all  the  authorities  the  decree  cannot  be  admiasible  in 
evidence.    But,  my  Lords,  I  must  say  that  I  think, 
so  far  as  the  Defenders  are  concerned,  the  matter  did 
not  even  incidentally  arise  in  this  suit.    I  do  not 
mean  to  say  that  it  was  not  a  part,  and  probably  a 
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very  important  part,  of  the  Pursuer's  case ;  but  as  far     maciwtomi 

as  respects  the  Defenders,  it  did  not  even  incidentally  b-i™  a»d  l«we. 

anse  so  as  to  anect  their  defence.    Because,  supposing 

that  the  Pursuer  was  of  sound  mind  at  the  time  he 

was  taken  to  the  asylum*  of  the  Defenders,  if  there 

were  the  proper  medical  certificates,  and  if  there  was 

the  proper  warrant  of  the  sheriff,  the  Defenders  were 

bound  to  receive  the  Pursuer  into  their  asylum ;  and 

if  he  was  of  sound  mind,  and  if  it  was  proved  that  he 

was  of  sound  mind  as  against  them,  their  detention 

of  him  would  not  be  wrongful  and  illegal,  but  would 

be  perfectly  lawful  and  conformable  to  their  duty. 

Interlocutor  ajffirmed,  and  Appeal  dismissed  with 
Costs. 

SiMSON  &  Wakeford. 
BiRCHAH— Dalrtmple,  Drake,  &  Ward. 
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l»g.  THE  INCORPORATION  OF  THE  TRINITY 

Mtt,  Mrf.    '      HOUSE  OF  LEITH,  AND  THE  INCORPO- 
RATION OF  THE  MERCHANT  COMPANY 

OF  LEITH,  ET  AL., Appblijlnts. 

The  Reverend  HENRY  DUFF,  Minister  op 
THE  Second  Charge  op  South  Lcitu,     •    Respondent. 

When  the  legislature  has  adjusted  existing  differences  bj 
an  equitable  and  permanent  arrangement,  parties, — more 
especially  those  who  have  gained  by  that  arrangement, — 
shall  not  be  allowed  to  disturb  it  by  renewed  or  farther 
litigation. 

This  case,  (one  solely  of  local  interest,  involving  no 
general  principle,  and  depending  on  the  construction 
of  a  local  Act,  and  of  certain  documents  and  proceed- 
ings,) is  very  fully  reported  in  the  Second  Series  of  the 
Court  of  Session  cases  (a).  It  is  also  reported  copiously 
in  the  Scottish  Jurist  (6), 

The  Appeal  was  brought  by  the  above  Incorpora- 
tions against  a  judgment  of  the  Court  of  Session  (First 
Division),  finding  that  they  were  not  discharged  finom 
liability  to  pay  stipend  to  the  Bespondent,  althougli 
a  local  Act  had  deprived  them  of  the  seat  rents, 
revenues,  and  patronage  of  the  benefice. 

The  question  was,  whether  the  arrangement  esta- 
blished by  the  local  Act  was  not  in  itself  so  compre- 
hensive and  exhaustive,  as  well  as  so  just  and  equitable, 
as  to  preclude  the  institution  of  the  action  to  whidi 
the  minister  of  South  Leith  had  resorted  against  the 
Incorporations.  The  Court  below  determined  that  the 
action  was  maintainable,  and  they  decreed  accordingly. 

The  Att(ytm^'0e7ieral  (c)  and  Mr.  Anderson  were 
for  the  Appellants. 

Mr.  Rott  and  Mr.  Neish  for  the  Respondents. 

(fl)  Vol.  24,  p.  1103.  (b)  Vol.  34,  p.  548. 

(c)  Sir  Roundell  Palmer. 
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The  points  contested  appear  suflBciently  from  the  J^^Sn^nVL 
following  opinions  delivered  by  the  Law  Peers.  dqif. 

The  LoBD  Chancellor  (a) : 

My  Lords,  I  think  that  the  whole  question  now  ^'^"c^!^-' 
agitated  was  settled  in  a  very  equitable  and  proper 
manner  by  the  Act  of  Parliament  which  was  passed 
in  the  year  1846. 

BememberiDg  that  the  right  of  the  minister  .to  an 
augmented  stipend  was  matter  of  controversy,  I  beg 
of  your  Lordships  to  observe  the  exact  status  of  the 
several  parties,  and  also  the  facts  of  the  case  as  we 
collect  them  from  the  preamble  of  the  Act  of  Parlia- 
ment. 

The  four  Incorporations  were  entitled  to  receive, 
and  did  receive,  all  the  rents  and  revenues  result- 
ing from  the  sittings  in  the  church  as  their  own 
proper  funds.  They  also  derived  some  benefit  from 
the  burial  fees  and  mort-clothes,  and  they  were  entitled 
to  the  patronage  of  the  second  minister  of  the  church  ; 
and  they  were  subject  to  the  obligation  of  paying  tlje 
stipend  of  that  minister. 

There  is  also  another  fact  which  is  material  to  be 
collected  from  the  preamble,  and  it  is  that  the  Incor- 
porations themselves,  as  corporate  bodies,  were  likely 
to  fall  into  decay ;  a  fact  unquestionably  of  gieat  im- 
portance for  the  second  minister  to  consider  with 
reference  to  the  security  of  his  stipend. 

Controversies  arose  as  to  who  were  liable  to  the 
repair  of  the  church,  whether  the  heritors  or  the  In- 
corporations ?  And  the  Legislature  had  to  determine 
what  was  best  to  be  done  with  reference  to  the  in- 
terest of  the  minister,  with  reference  to  the  interest 
and  the  liability  of  the  Incorporations,  and  also  witli 
reference  to  the  interests  of  the  heritors.     The  fact  is 

(fl)  Lord  Wcstbuiy. 
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w  LiSi'i??*  Particularly  mentioned  that  the  minister  was  likdy  to 
D CFP.        ^6  compelled  to  take  legal  proceedings  for  the  purpose 

Lar4  ^meeiicr't  of  haviog  it  determined  what  amount  of  stipend  was 
legally  exigible  by  him  from  the  Incorporations. 

The  Legislature  required  the  heritors  to  agree  to 
the  complete  restoration  and  I'epair  of  the  church,  and 
they  laid  upon  them  the  necessary  burden  for  that 
purpose,  namely,  the  sum  of  3,5002.  By  the  fulfil- 
ment of  this  obligation  the  parish  church  was  placed 
in  a  state  of  complete  repair,  and  of  course  the  amount 
of  revenue  derivable  from  it  was  likely  to  be  greatly 
augmented.  The  Legislature  then  took  away  from 
the  Incorporations  the  right  of  patronage  to  the 
church,  which  they  vested  in  the  male  communicants 
of  the  parish.  The  Legislature  also  took  away  from 
the  Incorporations  their  ownership  of  the  church, 
and  vested  it  in  trustees,  upon  trust  to  let  the  seats 
and  receive  the  pew  rents,  and  after  deducting  the 
expenses  of  keeping  the  church  in  repair  and  insuring 
it  against  fire,  the  income  was  burdened  with  the 
payment  of  the  stipend  of  the  second  minister,  fixing 
that  stipend  at  2472.  la.  Sd. ;  and  contemplating  the 
probability  of  a  surplus,  the  Legislature  provided  that 
the  ownership  of  the  church  should  vest  in  and  belong 
to  the  heritors  of  the  parish,  but  that  the  right  to  levy 
seat  rents  should  be  limited  to  that  sum  of  money 
which  the  necessity  of  keeping  the  church  in  repair 
might  require. 

We  have  here,  therefore,  evidence  which  demon- 
strates a  final  arrangement  and  settlement  of  this 
matter.  The  property  is  taken  away  from  the  Incor- 
porations absolutely.  The  church  is  placed  in  the  best 
possible  state  of  repair  at  the  expense  of  the  heritoia 
It  is  handed  over  to  the  trustees  in  order  to  provide 
for  the  minister  out  of  the  proceeds  the  stipend  whidi 
he  claims.    It  is  then  subjected  to  a  trust,  in  ord^  to 
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afford  'security  that  the  minister's  stipend  shall  be   <J^2SJJ,*I?^*^" 
independent  of  the  revenue  derived  from  the  seat  rents  ;        d  %r, 
and  by  way  of  compensation  to  the  heritors,  the  pa-  ^^^^^;^''* 
tronage  is  disposed  of  for  their  benefit ;    the  owner- 
ship of  the  church  is  given  to  them,  and  the  trust  is 
to  be  determined  when  and  so  soon  as  the  fund  shall 
become  adequate  for  that  purpose. 

If  the  matter  had  rested  there,  the  reasonable  pre- 
sumption undoubtedly  would  have  been  that,  inas- 
much as  the  Incorporations  were  divested  of  the  whole 
of  their  property,  and  of  their  rights  and  interests 
in  the  church,  it  would  be  reasonable  to  infer  that  their 
liability  in  respect  of  that  property  was  also  intended 
to  be  determined.  But  we  are  not  left  to  conjecture 
merely  upon  that  subject,  because,  by  the  10th  section 
of  the  Act,  the  amount  of  the  liability  of  the  Incor- 
porations is  expressly  defined,  it  being  declared  that 
they  **  shall  be  bound,"  (your  Lordships  will  observe 
the  futurity  of  the  expression),  ''  and  they  are  hereby 
taken  bound  to  pay''  the  stipend  up  ''to  the  term 
of  Martinmas  one  thousand  eight  hundred  and  forty- 
six  ;**  and  they  are  also  placed  under  the  obligation 
of  paying  all  the  arrears  or  by-gone  demands  at  that 
date.  Here,  therefore,  is  a  definite  declaratiou  of  the 
extentandperiod  of  their  liability. 

It  is  a  thing  not  immaterial  for  the  benefit  of  the 
minister,  that  the  Legislature,  finding  a  sum  of  5702. 
in  the  possession  of  the  Kirk  session  of  South  Leitb, 
band  over  that  sum  to  the  trustees  of  the  fund,  as 
the  commencement  of  a  fund  to  be  derived  firom  the 
accumulation  of  the  seat  rents  for  his  benefit 

I  am  compelled,  therefore^  my  Lords,  to  move  your 
Lordships  that  the  Interlocutors  appealed  from  be 
reversed,  and  that  in  lieu  thereof  a  decree  of  absolvitor 
be  substituted. 

3r 
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w'iSi.  «7l.       I^rd  Cbanworth  : 

Dorr.  There  is  an  advantage  which  I  think  the  minister 

^^^tSSSSa^'  ^*8  gained,  beyond  the  benefits  which  have  been  ad- 
verted to  by  my  noble  and  learned  friend,  namely, 
that  the  amonnt  of  his  salary  was  fixed.  The  pre- 
amble of  the  Act  states  that  the  amount  of  the  minis- 
ter's stipend  was  a  matter  in  controversy.  It  yru 
fixed  by  the  statute  at  the  highest  sum  he  had  eyer 
demanded. 

With  reference  to  the  argument  of  the  Bespondent^ 
that  the  16  th  clause  was  not  a  part  of  what  the  Legis- 
lature did,  but  an  arrangement  of  the  parties  inJter  «, 
I  cannot  assent  to  such  a  proposition ;  but  I  think 
that,  even  if  the  fact  were  so,  it  would  furnish  an 
argument  still  stronger  in  favour  of  the  Appellants. 
To  suppose,  however,  that  these  parties,  not  being 
forced  so  to  do  by  the  Legislature,  voluatarily  entered 
into  an  agreement  which  they  were  not  bound  to  enter 
into,  that  those  who  derived  more  benefit  finom  the 
change  than  others  should  make  good  the  difference 
in  respect  of  by-gone  transactions,  and  by-gone  fnns- 
octions  only,  seems  to  me  to  impute  to  them  an  inten* 
tion  which  is  as  absurd  as  it  is  undiacoverable  upon 
the  face  of  the  proceedings. 

On  the  whole,  therefore,  I  quite  think  with  my 
noble  and  learned  fiiend,  that  these  Interlocutors  can- 
not stand,  and  that  the  Defenders  in  the  action  ought 
to  have  been  absolved. 

UrdKingnlown'a       Lord  KlNGSDOWN  : 
opifUon, 

My  Lords,  I  am  of  the  same  opinion  as  my  two 
noble  and  learned  friends,  and  I  think  that  it  is  on- 
necessary  to  say  anything  further. 

Judgment  wppealed  from  Reversed. 
Loch  &  McLauben— Dobds  &  Qreio. 
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CLYDE  NAVIGATION  TRUSTEES     .    .    Appellants. 
ADAMSON  (Inspbctob  op  the  Poor  op 

THE  City  Parish    op   Glasgow)  and 

OTHERS     .    • Respondents. 

Poor  Hate — Exemption, — Crown  property  as  well  as  pro- 
perty devoted  to  or  made  subservient  to  the  Qaeen's 
Goyernmenty  is  exempt  from  poor  rate;  bat  property  held 
apon  trust  to  create  or  to  improve  docks  and  harbours  in 
seaport  towns,  though  having  a  public  character  and 
though  devoted  to  public  purposes,  is  nevertheless  subject 
to  be  rated  for  relief  of  the  poor.  The  law  of  England 
and  the  law  of  Scotland  are  on  these  points  the  same. 

The  a^ion  was  instituted  by  the  above  Respondents 
to  have  it  found  and  declared  that  under  the  8  &  9 
Vict.  c.  83.  (the  Scotch  Poor  Law  Act),  the  Clyde 
Navigation  Trustees  were  liable  to  be  assessed  for  the 
support  of  the  poor  in  respect  of  lands  and  heritages 
belonging  to  and  occupied  by  them  in  the  City  parish 
of  Glasgow. 

The  defence  of  the  trustees  was  mainly  that  they 
held  their  property  for  public  purposes,  and  not  as 
beneficial  owners. 

This  defence  the  Court  of  Session  (Second  Division), 
after  having  consulted  the  other  Judges,  repelled ;  the 
Lord  Justice  observing  that  in  this  country  there  is 
no  exemption  from  taxation  of  any  property  whatever, 
except  Crown  property;  in  other  words,  property 
belonging  to  the  State,  or  devoted  to  State  purposes, 
and  in  the  hands  or  under  the  administration  of 
Government  departments  (a).  * 

Against  this  judgment  the  Clyde  Navigation  Trus- 
tees appealed  to  the  House. 

(a)  See  the  Court  of  Session  Reports,  second  series,  vol.  22, 
p.  607,  where  the  case  is  given  at  length. 

3  R  2 
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iS;T?iJJ2^       The   Lord  Advocate  (a)  and  Sir  FitzRay  Ketty 
ADAMso^;  KT.  AL.  appeaFcd  as  Counsel  for  the  Appellants. 

Mr.  RoU  and  Mr.   W.  M.  Thomson  for  the  Re- 
spondents. 

The  following  opinions  were  delivered  by  the  Law 
Peers : — 
'^''VASSSf'^'     The  Lord  Chancellor  (6): 

My  Lords,  the  issue  raised  in  this  action  is  not  at 
all  distinguishable  from  the  issues  raised  in  the  two 
cases  upon  which  your  Lordships  have  just  delivered 
judgment  (c). 

(a)  Mr.  Moncreiff.  (b)  Lord  Westbuiy. 

(c)  The  cases  referred  to  by  the  Lord  Chancellor,  and  decided 
by  the  House  on  the  22nd  June  1865,  are  Jones  v.  Meney  Docks, 
and  Mersey  Docks  v.  Cameron,  They  will  appear  in  Mr.  Ckik's 
forthcoming  number  of  House  of  Lords  English  eases,  and  the 
heading  or  rubrics  will  be  as  follows : — **  The  occupier  of  propeztj 
which  is  capable  of  beneficial  occupation  is  liable  under  the 
Statute  43  Eliz.  c.  2.  to  be  rated  in  respect  of  it,  though  such 
occupation  is  for  the  benefit  of  the  public,  and  the  profits  of  saA 
occupation  are  to  be  devoted  to  the  benefit  of  the  public  Tlie 
only  exception  is  in  the  case  of  occupation  of  property  in  the  8c^ 
vice  of  the  Crown,  the  Crown  not  being  named  in  the  Statute, 
and  therefore  not  being  bound  by  it."  See  also  Weekly  Rcpoiter, 
vol.  13,  p.  1069,  where  the  side  note  is  as  follows: — ^"Tlie  only 
occupier  exempt  from  the  operation  of  the  31  Eliz.  c.  2.  is  tiie 
King,  because  he  is  not  named  in  the  Statute ;  and  the  direct  tad 
immediate  servants  of  the  Crown,  whose  occupation  is  the  oeco- 
pation  of  the  Crown  itself,  come  within  the  exemption.  Bat  this 
ground  of  exemption  does  not  warrant  many  deciaiona  whidi  htit 
held  that  property  used  for  public  purposes  is  not  imteabfe.  So 
also  trustees  who  are  in  law  the  tenants  or  occupiers  of  vahiaUe 
property  upon  trust  for  charitable  purposes,  as  hospitals  or  famitie 
asylums,  are  on  principle  rateable,  though  the  buildings  vt 
actually  occupied  by  paupers  who  are  sick  or  insane.  Held,  con- 
sequently, that  the  Mersey  Dock  and  Harbour  Board  were  liihle 
to  be  rated  for  the  relief  of  the  poor  under  the  43  Eliz.  e.  2.  ia 
respect  of  docks  m  their  occupation."  See  likewise  the  lAwTimes 
Reports,  vol.  12,  N.  S.,  p.  643,  where  the  foUowing  note  appesn: 
— "  The  Courts,  in  the  time  of  Lord  Kenyon,  if  not  in  thit  of 
Lord  Mansfield,  and  subsequently  in  the  time  of  Lorda  EOca- 
borough  and  Tenterden,  made  the  mistake  of  oonfoandiii^  oeeo- 
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By  the  34.th  section  of  the  Act  of  1845  (a),  tbe    SJ?Tw,SS£r 
general  Poor  Law  Act  of  Scotland,  it  is  enacted  that  adamsom,  kt  au 
where  an  assessment  is  to  be  imposed,  the  parochial  i*r*^c*«»«w» 
hoard  may  resolve  "  that  one  half  of  such  assessment 
shall  be  imposed  upon  the  owners  and  the  other  half 
upon  the  tenants  or  occupants  of  all  the  lands  and 
heritages  within  the  parish  or  combination,  rateably 
according  to  the  annual  value  of  such  lands  and 
heritages/' 

The  Appellants,  as  trustees  of  the  Clyde  Navigation, 
are,  on  behalf  of  the  subscribers  or  shareholders  in 
that  undertaking,  the  owners  and  occupiers  of  very 
large  docks  and  other  public  works  which  have  been 
erected  by  them  on  the  river  Clyde  for  the  improve- 
ment of  navigation.  And  the  question  raised  by  them, 
in  answer  to  the  demand  that  they  should  be  rated 
to  the  poor,  was  precisely  the  same  as  the  question 
raised  by  the  Mersey  Docks  and  Harbour  Trustees. 
The  plea  in  law  for  the  Defenders,  the  Clyde  Trus- 
tees, being  thus  expressed  :  "  Any  property  vested  in 
the  Defenders,  having  been  vested  in  them  as  trustees 

pation  for  what  are  called  public  purposes  with  occupation  by  the 
Crown;  but  those  decisions  are  henceforth  over-ruled."  See 
moreover  the  New  Reports,  vol.  6,  p.  378,  where  the  heading  is 
in  these  terms : — "  The  occupation  to  support  a  poor  rate  must  be 
benefidal ;  that  is,  the  occupation  must  be  of  property  yielding  or 
capable  of  yielding  a  net  annual  value ;  viz.,  a  clear  rent  over  and 
above  the  probable  average  annual  cost  of  the  repairs,  insurance, 
and  otiier  expenses,  if  any,  necessary  to  maintain  the  property  in 
a  state  to  command  such  rent.  The  Crown  and  the  direct  and 
immediate  servants  of  the  Crown  whose  occupation  is  the  occu- 
pation of  the  Crown,  are  the  only  occupants  who  are  exempt. 
Where  valuable  property  is  sought  to  be  exempted  on  the  ground 
that  it  is  occupied  by  bare  trustees  for  public  purposes,  tbe  public 
purposes  must  be  such  as  are  required  and  created  by  the  Govern- 
ment of  the  country,  and  are  therefore  to  be  deemed  part  of  the 
use  and  service  of  the  Crown."  Neither  Law  Journal  nor  the 
Jurist  have  yet  reported  the  Mersey  Docks  case, 
(a)  8  &  9  Vict  c.  83. 
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toS  T?TOEw    ^^^  pubKc  purposes,  and  the  revenues  derived  thcre- 
ADUI80N,' BT  Au   from.  Slid  froiu  tho  trust  under  their  management 
Lord  ^^aiar's  having  been  all  appropriated  by  Statute  to  specific 
pubKc  purposes,"  ^and  so  on.     These  grounds  of  de- 
fence are,  I  take  it,  identical  with  the  defences  raised 
by  the  Mersey  Harbour  and  Dock  Trusteea 

Now,  the  local  legislation  applicable  to  the  do<^ 
and  harbour  held  by  the  Clyde  Trustees  appears  to 
have  had  this  for  its  object,  that  the  property  alleged 
by  the  Appellants  to  be  appropriated  exclusively  to 
public  purposes,  is  appropriated  only  in  this  sense, 
namely,  that  the  revenues  which  the  trustees  are 
authorized  to  raise  by  the  toUs  and  imposts  upon 
shipping  using  the  harbour  and  docks,  are  dedicated 
by  the  Act  to  the  purposes  of  maintaining  and  im- 
proving the  harbour  and  navigation  of  the  river 
Clyde,  and  for  paying  the  debt  contracted  in  the  for- 
mation of  the  works ;  and  any  surplus  is  directed  by 
the  Act  to  be  applied  in  making  additional  improve- 
menta  Now,  beyond  the  money  required  for  the 
purpose  of  maintaining  these  docks  and  this  harbour, 
there  is  a  very  large  revenue,  out  of  which  the  sab- 
scribers  or  shareholders  receive  the  interest  upon  the 
money  which  they  advance  for  the  construction  of  these 
docks  ;  and  there  is  still  a  surplus  which  is  applicable 
to  the  purpose  of  making  additional  improvements 
by  way  of  the  extension  of  the  docks,  and,  if  necessary, 
of  the  harbour. 

The  question  therefore  recurs  in  this  case.  Are  these 
public  purposes,  in  the  sense  of  being  Govenunent 
public  purposes,  purposes  connected  with  the  use  of 
the  Crown  so  as  to  warrant  the  exemption  of  the 
trustees  as  the  occupiers  of  this  property  from  a 
liability  to  be  rated  to  the  relief  of  the  poor  ?  I  appre- 
hend that  this  case  is  not  distinguishable  either  in 
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principle  or  in  its  detaik  from  the  cases  which  have  non\^wm 
just  been  decided,  and  that  consequently  there  is  no  adaiuon;  n  al. 
ground  for  the  exemption  of  the  trustees. 

Lord  Cranworth  :  ^^'^J^SST^' 

My  Lords,  the  question  here  is  substantially  the 
same  as  that  in  the  Mersey  Docks  v.  Janes,  though  it 
arises  under  a  different  Act  of  Parliament. 

By  the  Scotch  Poor  Law  Act,  8  &  9  Vict,  a  83.,  the 
parochial  board  in  every  parish  may  resolve  to  raise 
the  necessary  funds  by  assessment  in  any  one  of  three 
different  modes.  The  first  mode  is  by  assessment  of 
one  half  on  the  owners  and  the  other  half  on  the 
occupiers  of  all  lands  and  heritages  within  the  parish. 
This  was  the  mode  of  assessment  adopted  by  the 
parochial  board  of  the  City  parish  of  Glasgow ;  and 
the  rates  now  in  question  were  imposed  by  that  board 
on  the  Appellants  as  owners  and  occupiers  of  the 
quays,  wharfs,  and  docks  of  the  river  Clyde  at 
Glasgow. 

That  under  the  local  Acts  regulating  the  port  and 
harbour  of  Glasgow,  these  Appellants  are  owners  and 
occupiers  of  the  property  in  respect  of  which  they  are 
rated,  cannot  be  disputed ;  but  they  contend  that  they 
are  not  such  owners  and  occupiers  as  were  contem- 
plated by  the  Poor  Law  Act,  for  that  their  ownership 
and  occupation  are  not  beneficial  to  themselves ;  that 
they  are  merely  owners  and  occupiers  for  the  benefit 
of  the  public. 

This  is  the  very  question  which  the  House  decided 
in  the  last  case;  the  principle  is  the  same.  The 
Scotch  Act  does  not,  any  more  than  the  English  Act, 
make  an  exemption  in  favour  of  those  who  occupy 
only  for  the  benefit  of  the  public ;  and  on  the  same 
grounds  on  which  trustees  or  commissioners  of  public 
docks  and  harbours  are  made  liable  in  England,  they 
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tJo"  T?u8TEM    ^^^^  ^  made  liable  in  Scotland.     I  am  therefore  of 
ADAMtoK,  ET  AL.  oplnlon  that  this  Appeal  is  unfounded,  and  ought  to 
be  dismissed. 

^'^cJSSfr"  '      Lord  KiNGSDOWN  : 

My  Lords,  I  have  only  to  express  my  entire  ooq- 
currence  in  the  principles  which  have  been  laid  down 
in  judgment  in  this  case. 

Interlocutors  ajffii^ed,  and  Appeal  diemisaed  witk 
Coats. 

Gbahames  &  Wardtjlw— SiMSON,  Traill,  & 
Wakepord. 
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CALEDONIAN  RAILWAY  COMPANY,      Appbllants. 

llSGft. 

KILMACOLM    STATUTE      LABOUR  Marchuik. 


ROAD  TRUSTEES, Rbsfondents  (a). 

Siatuie  Service — Conversion — Assessment — Liability  of  a 
Railway  Company. — Case  in  which  the  House  (affirming 
the  decision  below)  held  that  a  railway  company,  whose 
line  passed  through  a  parish,  were  properly  subjected  to 
an  assessment  for  the  maintenance  of  its  highways, 
although  such  highways  were  wholly  without  use  to  the 
Company,  and  although  they  had  no  station  or  buildingi 
in  the  parish,  nor  any  servants  who  would  under  the  old 
local  Acts  have  been  liable  to  perform  statute  service. 

Poll  Tax.«i— This  word,  as  used  in  the  General  Highway 
Act  of  Scotland,  embraces  all  kinds  of  assessments  for 
conversion  money  in  lieu  of  the  old  statute  service. 

Per  the  Lord  Chancellor ^6)  :  The  argument  that  a  statu« 
tory  corporation  is  not  liable  for  statute  labour  conversion 
money  is  an  ingenious  subtlety,  but  without  foundation. 

The  question  was,  Whether  the  Caledonian  Railway 
Company  had  been  properly  assessed  for  the  main- 
tenance of  the  statute  service  roads  in  the  parish  of 
Kilmacolm  under  the  General  Statute  Service  Act, 
8&9Vict.c.41. 

The  road  trustees  contended  that  the  Act  empowered 
them  to  discontinue  the  old  personal  performance  of 
statute  service,  and  also  to  discontinue  the  levying 
of  the  conversion  money  of  such  statute  service. 
They  further  urged  that  they  had  authority  under  the 
Act  to  assess  and  levy  on  lands  and  heritages  within 
the  parish  a  sum  not  exceeding  the  amount  of  such 
conversion  money. 

They  maintained  that  the  personal  performance  of 
statute  service,  and  the  conversion  thereof  into  money, 

(a)  See  Third  Series  of  Scotch  Session  Cases,  vol.  2.  p.  355. 
\h)  Lord  Westbuiy. 


JumeVimd, 
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rIiI^wat  Col  were  in  the  nature  of  a  poll  tax ;  and  they  insisted 
'SftmnuSLn  ^^**  undcr  the  Lands  Valuation  Act  railways  were 
KoAD  rEUOTBM.  pjj^^^j  jjj  ^^q  category  of  lands  and  heritages. 

The  railway  company,  on  the  other  hand,  insisted 
that,  inasmuch  as  they  were  not  liable  for  statute 
service,  they  could  not  be  assessed  for  oonYeiaioii 
money  in  lieu  of  statute  service.  They  maintained 
that  the  road  trustees  had  no  authority  to  abolish  in 
toto  the  conversion  of  statute  service  or  the  assessment 
in  lieu  thereof;  the  fourteenth  section  importing  not 
a  total  cesser  of  conversion  of  statute  service  or  assess- 
ment in  lieu  thereof,  but  simply  the  abolition  of  such 
conversion  or  assessment  in  lieu  thereof,  qua  poll  tax. 
They  urged  that  the  road  trustees  were  authorized  to 
levy  and  did  levy  conversion  of  statute  service  or 
assessments  in  lieu  thereof,  which  were  not  in  the 
nature  of  a  poll  tax. 

They  urged  that  the  assessment  authorized  by  local 
Acts  must  still  be  levied  from  the  occupiers  of  land 
and  the  keepers  of  horses,  the  General  Statute  Service 
Act  only  authorizing  the  imposition  of  an  additional 
assessment  to  make  up  the  deficiency  created  by  the 
abolition  of  the  poll  tax.  And,  finally,  they  contended 
that,  being  a  statutory  corporation,  they  were  not 
liable  for  statute  service  conversion  money,  or  any 
assessment  in  lieu  thereof. 

The  Lord  Ordinary  (a)  having  heard  Counsel  in 
the  Court  below,  and  having  duly  considered  the  whole 
case,  on  the  10th  February,  1863,  pronounced  the 
following  Interlocutor : — 

Finds  (Ist),  that  this  is  an  action  at  the  inatanoe  of  the 
statute  lahour  road  trustees  of  the  parish  of  Kilmaoohn  for  pay- 
ment of  the  sum  of  43^.  8«.  4d.,  as  the  proportion  effening  to 
the  heritable  subjects  belonging  to'  the  Defenders  in  and  parish, 
of  an  assessment  of  5d,  per  pound  on  the  real  rental  of  lands 
buildings,  and  other  heritable  subjects  in  said  parish,  for  the 
year  from  June  1859  to  June  1860 :  Finds  (2nd),  that  the  Pm^ 

(a)  Lord  Barcaple. 
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suen  seek  to  enforce  the  said  assessment  as  having  been  duly     Calkdonur 
imposed  under  the  authority  of  the   General   Statute  Labour  «. 

Act  for  Scotland,  8  &  9  Vict.  c.  41,  and  particularly  under  the  »rA-nrrR  Laboub 
powers  conferred  by  the  13th  section  of  said  Act :  Finds  (3rd),  ******  Teowew. 
that  in  the  year  1846,  after  the  passing  of  said  Act,  the  whole 
powers  which  the  14th  section  thereof  conferred  upon  statute 
labour  trustees  to  abolish  the  personal  performance  of  statute 
service,  and  the  levying  of  the  conversion  thereof  in  money, 
or  any  assessment  in  lieu  of  such  conversion,  as  a  poll-tax,  were 
put  in  force  in  the  parish  of  Kilmacolm:  Finds  (4th),  that 
for  said  year,  from  June  1859  to  June  1860,  the  statute 
labour  trustees  did  assess,  according  to  law,  lands,  buildings, 
and  other  heritable  subjects  in  said  parish  at  the  rate  of  5d. 
per  pound,  but  exempting  from  such  assessment  all  who 
were  not  proprietors  or  occupiers  of  lands,  buildings,  or  other 
heritable  subjects  of  the  yearly  value  of  5/.  sterling;  the  said 
exemption  being  conferred  in  virtue  of  power  to  that  effSect 
joontained  in  the  llth  section  of  said  statute:  Finds  (5th),  that 
the  said  assessment,  in  so  far  as  the  same  was  legally  imposed, 
fttUa  to  be  levied  according  to  the  provisions  of  the  Lands 
Valuation  (Scotland)  Act,  17  &  18  Vict.  o.  90 :  Fmds  (6th),  that 
the  Defenders  have  not  stated  any  objection  to  the  amount  of 
said  assessment  sought  to  be  recovered  from  them  on  the 
ground  that  the  same  has  not  been  accurately  assessed  on  the 
^'alue  of  the  heritable  subjects  in  the  said  parish  according  to 
the  provisions  of  the  said  Lands  Valuation  Act,  and  that  no  such 
objection  has  been  established  by  proof:  Finds  (7th),  that  the 
whole  powers  conferred  by  the  14th  section  of  the  said  General 
Statute  Labour  Act  having  been  put  in  force  in  the  parish  of 
Kihnaoolm,  all  conversion  of  statute  service,  or  assessment  in 
lien  of  such  conversion,  thereby  ceased  to  be  exigible  in  said 
parish,  and  in  consequence  thereof  the  statute  labour  road 
trustees  held  power  to  assess  in  said  parish  any  sum  not  exceed- 
ing the  amount  of  the  conversion  or  other  money  which  so  ceased 
to  be  exigible,  along  with  the  amount  of  deficiency  created  by 
the  exemption  from  assessment  of  all  who  were  not  proprietors 
or  occupiers  of  lands,  buildings,  or  other  heritable  subjects  of 
the  yearly  value  of  5Z.  sterling  :  Finds  (8th),  that  the  said  assess- 
ment for  the  year  from  June  1859  to  June  1860  was  legally 
imposed  under  the  authority  and  according  to  the  provisions  of 
the  13th  section  of  said  Act,  and  that  the  said  sum  of  43/.  Ss,  4d. 
is  the  proportion  of  said  assessment  which  falls  to  be  levied  upon 
the  heritable  subjects  belonging  to  the  Defenders  in  said  parish : 
Finds  (9th),  that  neither  the  Defenders  as  a  railway  company, 
nor  their  said  heritable  subjects  as  forming  a  portion  of  a  rail- 
way, are  exempted  from  said  assessment :  Repels  the  defences : 
Decerns  and  ordains  the  Defenders  to  make  payment  to  the 
Pursuer,  Robert  Watson,  as  derk  and  collector  of  the  Pursuers 
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Calbdonim      the  statute  labour  road  trustees  of  the  parish  of  KDmaoolio, 
.  AiLWAT   o.     ^^  ^^^  ^^  ^^  ^^  ^^^  g^  ^^  sterting,  with  the  interest  of  the 

Statotb  LAiora  ^^  ^um  at  the  rate  of  5  per  cent,  per  annum  from  the  dOih  day 

KoAD  TBUBTKCf.  ^f  November  1859,  being  the  date  of  citation  in  this  actkm, 

until  payment :  Finds  the  Pursuers  entitled  to  expenses ;  allows 

an  account  thereof  to  be  given  in,  and  when  lodged,  remits  the 

same  to  the  auditor  to  tax  and  report. 

To  this  Interlocutor  of  the  Lord  Ordinary  the  First 
Division  of  the  Court  of  Session  on  the  5  th  Dea  1863 
adhered,  with  an  award  of  costs  against  the  Bailway 
Company,  who  thereupon  appealed  to  the  House. 

The  Attoimey-Oeneral  (a)  and  Mr.  Anderson  ap- 
peared as  Counsel  for  the  Appellants. 

The  Lord  Advocate  (b)  and  Mr.  RoU  for  the  Be- 
spondents. 

The  following  opinions  were  delivered  by  the  Law 
Peers  on  the  motion  for  Judgment : — 

I^d  Ckanceltof**       The  LORD  CHANCELLOR  (c)  I 

The  contention  of  the  Appellants  is  that  the  rate  of 
Sd.  in  the  pound  made  by  the  Respondents  is  not 
warranted  by  the  13th  section  of  the  General  Road  or 
Statute  Labour  Act  of  1845,  inasmuch  as,  being  the 
only  assessment  imposed  by  the  Pursuera  for  the  year 
from  June  1859  to  June  I860,  it  includes,  or  rath^ 
comes  in  lieu  of,  assessments  or  highway  rates  which 
it  is  alleged  may  still  be  made  under  the  local  Acts 
applicable  to  the  shire  of  Renfrew,  and  which  cannot 
be  properly  denominated  a  poll  tax. 

They  insist,  therefore,  that  the  rate  of  5d.  is  bad, 
because  it  is  substituted  for  something  which  could 
not  be  abolished  under  the  14th  section  of  the  Act  of 
1845,  viz.,  the  8  &  9  Vict  c.  41. 

The  question  turns  on  the  tnie  construction  of  the 

(a)  Sir  Roundell  Pahner.  (b)  Mr.  Monaeiff. 

(c)  Lord  Westbury. 
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13th  and  14th  sections  of  the  General  Statute  Labour     £t.\'';;;'£;. 
Act,  on  which  the  action  is  founded;  but  to  determine     kilmacolm- 

.  ...  Statutb  Laboue 

the  true  meaning  of  these  sections  it  is  necessary  to  hoao  xti'iTBiti. 
have  some  knowledge  of  the  subject  to  which  they  ^^''ojSSSSI'*^' 
relate. 

By  the  original  Highway  Act  of  Scotland,  passed  in 
the  year  1669,  power  was  given  to  the  sheriff  to  csiU 
and  convene  all  tenants  and  cottars  and  their  servants 
within  the  bounds  appointed  for  tlieir  parts  of  the 
highways  for  the  personal  performance  of  the  neces- 
sary labour  for  repairing  the  highways.  In  aid  of  this 
personal  service  the  Act  contained  supplementary  pro- 
visions for  stenting  the  heritors  to  the  extent  of  what 
should  be  necessary  for  the  repair,  but  not  exceeding 
108.  Scota  upon  each  hundred  pound  of  valued  rent 
in  one  year. 

In  the  next  year,  1670,  another  Act  was  passed, 
which  allowed  the  attendance  of  persons  at  a  distance 
to  be  dispensed  with  on  paying  6«.  Scots  yearly  for 
every  man,  and  12«.  Scots  for  every  horse,  to  be  ex- 
pended in  providing  substitutes.  This  was  the  first 
instance  of  the  conversion  or  commutation  of  statute 
labour.  After  this  year  1670  there  was  no  General 
Highway  Act  in  Scotland  until  we  arrive  at  the 
Scotch  General  Highway  Act  of  the  8  &  9  Vict  c.  41. 

In  the  interval,  however,  a  great  number  of  local 
Acts  were  passed  applicable  to  different  parts  of  the 
country. 

With  respect  to  the  Acts  that  apply  to  Renfrewshire, 
they  substitute  from  time  to  time  different  rates  of 
conversion,  to  be  levied  in  lieu  of  the  statute  labour 
imposed  by  the  original  Act,  and  these  assessments  or 
conversions  being  money  payments  in  lieu  of  indivi- 
dual personal  service  acquired  the  name  of  "  poll  tax,'* 
which  is  not  an  improper  denomination  of  a  money 
rate  imposed  on  individuals  as  a  substitute  for  per- 
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calsoowuw  sonal  labour.  I  have  gone  thi*ough  the  local  Acts 
kilm'colii  which  are  printed  in  the  printed  case  on  your  Lord- 
koadtedotmu  ships'  table^  and  they  appear  to  me  to  be  occapied 
^^^t^SS^'  with  imposing  different  rates  of  conversion  in  lieu  of 
the  original  statute  service^  and  of  the  commutation 
rates  imposed  by  the  original  Acts  of  1669  and  1670 ; 
and  I  think  therefore  that  the  statutory  provisionB 
for  the  repair  of  the  highways  at  the  time  of  the 
passing  of  the  General  Highway  Act  of  the  8  &  9  Vict 
were  (in  addition  to  the  right  of  stenting  the  heritora^ 
which  is  an  independent  thing,)  the  original  duty  of 
statute  labour^  and  certain  assessments  by  way  of 
conversion  or  commutation  thereof,  and  all  which 
conversions  or  assessments  would  fall  under  the 
original  denomination  of  poll  tax.  Every  assessment 
which  is  authorized  to  be  made  is  found  on  examina- 
tion to  be  either  in  lieu  of  statute  service,  or  of  some 
substitute  for  or  conversion  of  statute  service,  which 
had  been  previously  imposed  ;  and  the  provisions  for 
keeping  the  highways  in  repair  may  be  ranked  imder 
these  three  general  denominations — statute  service, 
poll  tax,  and  tax  on  the  heritors. 

K  these  conclusions  are  so  far  correct  as  to  warrant 
or  account  for  the  use  and  application  of  the  general 
term  poll  tax,  it  will  be  easy  to  understand  the 
meaning  of  the  13th  and  14th  sections  of  the  General 
Boad  Act.     The  14th  section  is  in  these  terms : — 

"  And  whereas  it  is  expedient  to  abolish  the  penonal  per> 
fonnanoe  of  statute  service,  imd  the  levyiDf^  of  the  oonveisioa 
thereof  in  money,  or  any  assessment  in  lieu  of  such  oonvenioD, 
as  a  poll  tax :  Be  it  enacted,  That  from  and  after  this  preseol 
year  1845,  it  shall  and  may  be  lawfUl  for  all  sudi  tnutees,  at  a 
general  meeting  assembled,  if  they  shall  think  M,  to  order  and 
direct  that  in  any  county  or  district  of  a  county  all  such  per- 
formanoes  of  statute  service^  and  all  such  levying  of  conTcrsion 
and  assessment  in  lieu  thereof,  shall  cease  and  determine." 

The  Appellants  insist  that  under  this  section  there 
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is  no  power  to  abolish  any  conversion  in  money  of    SiJ™J*g;. 
statute  servioe  or  any  assessment  in  lieu  of  such  con-      kiuucolh 

Statotb  Labook 

version^  unless  such  conversion  and  assessment  respec-  roadtbcwtbu. 
tively  may  be  denominated  a  poll  tax.  And,  secondly,  ^*^  ckaneeuor't 
they  assert  that  under  the  local  Acts  applicable 
to  Benfrewshire  assessments  may  be  still  made 
which  do  not  come  tmder  that  denomination.  And, 
therefore,  they  contend  that  the  personal  assess- 
ment, which  is  in  lieu  of  statute  labour  and  of  all 
conversion  and  assessments  or  highway  rates,  except 
the  tax  on  the  heritors  (which  it  is  admitted  is  not 
included  or  intended  to  be  affected),  is  bad  in  law. 

Strictly  speaking  it  is  unnecessary  to  examine  the 
first  proposition  of  the  Appellants  as  to  the  construction 
of  the  14th  section,  because  the  second  proposition  is 
not  true  in  fact ;  but  I  think  it  dear  that  the  words 
''  as  a  poU  tax "  were  introduced  for  the  purpose  of 
denoting  all  parochial  rates  or  assessments  on  the 
occupiers,  which  certainly  are  in  some  way  or  other 
substitutes  for  or  commutations  of  the  primary  impost 
of  statute  labour  or  personal  service,  and  therefore 
may  with  propriety  be  included  under  the  general 
.  name  poll  tax  by  way  of  distinction  from  the  county 
assessment. 

The  historical  account  of  the  enactments  on  this 
subject  of  highway  labour  and  highway  rating  in  the 
shire  of  Benfrew  illustrates  the  meaning  of  the  term. 

On  these  grounds  I  am  of  opinion  that  the  conten- 
tion of  the  Appellants  is  wholly  unfounded,  and  that 
there  is  no  legal  objection  to  the  assessment  made  by 
the  Bespondents. 

A  further  objection  was  taken  by  the  Appellants 
in  the  Court  below,  but  which  was  scarcely  raised 
at  the  bar  of  this  House,  that  the  Appellants  being 
a  statutory  corporation  are  not  liable  for  statute  labour 
conversion  money  or  any  assessment  in  lieu  thereof 
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Rl!S?r7'c3.    This    is  an  ingenious  subtlety,   but  without  foun- 
KiLMAcoLw     dation. 

SrATDTB  I.ABUUE 

Road  tiditkks.       •pjjg  Appellants  are  owners  and  occupiers  of  land 
^^^i^iSS^'^^'  within  the  district,  and  as  such  are  clearly  liable  to  be 
assessed  under  the  Act  of  1845. 

I  think  the  Appeal  should  be  dismissed  with  costs. 

Lord  CranuwrtkU        Lord    CRAXWOBTH  : 

My  Lords,  the  object  of  this  action  was  to  get 
rid  of  a  rate  imposed  on  the  Appellants  by  the 
statute  labour  trustees  for  the  parish  of  Kilmaoolm  in 
Renfrewshire. 

At  a  meeting  of  the  trustees,  duly  held  on  the  2nd 
of  June  1859,  they  assessed  the  Appellants  in  a  sum  of 
43Z.  8«.  4(2.  for  the  year  ending  on  the  2nd  of  Jnne 
1 860,  being  at  the  rate  of  5(2.  in  the  pound  on  2,0842. 
This  was  the  sum  at.  which  that  part  of  the  Caledonian 
Bailway  which  traverses  the  parish  of  Kilmacolm  was 
valued  for  the  year  in  question  under  the  provisions 
of  the  17  &  18  Yict.  c.  91.  s.  22,  called  the  General 
Valuation  Act. 

The  authority  under  which  the  trustees  imposed 
this  rate  is  derived  from  the  8  &  9  Yict  a  41.,  being 
the  Scotch  Highway  Act. 

The  first  General  Act  providing  for  the  repair  of 
highways  in  Scotland  was  passed  in  the  year  1669 
and  is  entitled  "  An  Act  for  repairing  Highways  and 
Bridgea"  The  machinery  which  it  provides  is  of  the 
rudest  kind.  The  sheriff,  with  certain  other  function- 
aries, were  directed  to  meet  and  to  divide  into  districts 
^e  parishes  through  which  the  roads  passed,  and  to 
appoint  overseers,  whose  duty  it  was  to  call  together 
at  stated  times  and  places  all  tenants  and  cottanand 
their  servants  in  every  district  in  which  there  were 
roads  to  be  repaired.  The  tenants,  cottars^  and  servants 
so  summoned  ware  then  bound  to  attend  at  the  ap- 
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pointed  place  with  horses,  spades,  mattocks,  and  other     Si^^J'j; 
instruments   necessary  for   making  or  repairing  the      kilmacolm 
roads,  and  to  give  their  labour  for  that  purpose  during  koad  iinvratt. 
not  more  than  six  days  in  the  year.     There  was  then  ^^'o^SSIT^* ' 
a  provision  for  stenting  the  heritors  to  make  good  by  a 
rate  whatever  might  be  necessary  to  supply  what  had 
not  been  liccomplished  by  the  personal  labour  afforded 
by  the  tenants,  cottars,  and  servants. 

In  the  following  year,  1670,  the  Act  of  1669  was 
modified  by  entitling  persons  thus  bound  to  statute 
labour,  who  might  be  residing  more  than  three  miles 
from  the  road,  to  relieve  themselves  from  the  obliga- 
tion of  personal  attendance  by  paying  12a.  Scots  for 
every  horse,  and  6a.  for  every  man,  who  under  the 
prior  Statute  ought  to  have  attended. 

These  enactments,  with  very  slight  modifications 
introduced  from  time  to  time  by  the  Legislature,  were 
the  only  general  Acts  regulating  highways  in  Scotland, 
not  being  turnpike  roads,  until  the  year  181i5,  when 
the  8  &  9  Yict.  c.  41.  was  passed,  under  which  the 
assessment  now  in  question  was  made. 

Though,  however,  there  had  been  no  general  Act, 
there  had  been  many  local  Acts,  putting  the  manage- 
ment of  the  roads  in  various  counties  or  districts  on  a 
footing  more  convenient  with  reference  to  the  wants 
and  habits  of  modem  times  than  was  furnished  by  the 
two  old  Statutes  to  which  I  have  referred.  What 
was  the  nature  of  the  regulations  introduced  by  these 
local  Acts  may  be  to  some  extent  discovered  from  the 
language  and  enactments  contained  in  the  8  &  9  Vict. 
c.  41.  That  Statute  speaks,  for  instance,  of  the  con- 
version of  statute  labour  into  the  payment  of  money, 
called  conversion  money,  or  into  an  assessment  in  lieu 
of  conversion  money.  We  have  a  right,  therefore,  to 
assume  that  when  the  Act  passed  there  were  modes  of 

3s 
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SI^SaITco.    d^^^g  ^i^^  ^^®  subject  well  known  and  generally 

KiuTicoLM     recognized. 

Road  TtuirBM.      The  Statute  does  not  give  any  definition  of  conver- 

^^*^fiS*55Iir**  *  sion  money,  or  of  assessments  in  lieu  thereof,  but  deals 

with  them  as  things  well  known  and  not  requiring 

explanation,  though  they  were  not,  so  fiir  as  I  can 

discover,  the  creation  of  any  general  enactment. 

These  preliminary  observations  are  necessary  in 
order  to  enable  us  to  construe  the  13th  and  14th  sec- 
tions of  the  Act  8  Jz;  9  Vict,  a  41.,  under  the  first  of 
which  the  assessment  in  question  was  made.  And 
first  as  to  the  14th.  It  begins  with  a  preamble  that 
*'  Whereas  it  is  expedient  to  abolish  the  personal  per- 
formance of  statute  service  and  the  levying  of  the 
conversion  thereof  in  money,  or  any  assessment  in  lien 
of  such  conversion  as  a  poll  tax ; "  and  then  it  proceeds 
to  enact  that ''  it  shall  be  lawful  for  the  road  trustees 
to  direct  that  in  any  county  or  district  all  such  pe^ 
formance  of  statute  service,  and  all  such  levying  of 
conversion  or  assessment  in  lieu  thereof  shall  cease 
and  determine." 

It  is  on  the  true  construction  of  this  section  that 
the  case  tuma  The  Appellants  contend  that  it  gives 
no  power  to  abolish  personal  service  generally,  or  the 
conversion  money  substituted  for  it,  but  only  sodi 
personal  service  and  conversion  money  as  but  for  this 
clause  would  be  levied  as  a  poll  tax.  The  road  tms- 
tees,  on  the  other  hand,  say  that  the  dauae  gives  them 
a  right  to  abolish  all  personal  performance  of  statute 
service,  and  all  commutations  for  the  same,  however 
designated. 

I  am  of  opinion  that  the  trustees  are  right.  What 
was  the  precise  meaning  of  the  Legislature  when  it 
used  these  words  ''  as  a  poll  tax,''  I  cannot  say.  Tbej 
do  not  occur  in  any  other  clause  of  the  Statute  nor 
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in  either  of  the  two  Acts  of  Charles  the  Second.     It     CiMoomAif 

nAILW4V  Lo. 

may  be  that  in  some  of  the  local  Acts  there  may  have     kilmIcolm 
been  an  assessment  aptly  described  as  a  poll  tax,  and  .Road  xamirgBn. 
authorized  to  be  imposed  in  lieu  of  personal  labour,  ^^^^SSS^^' 
or,  which  is  more  probable,  the  words  may  be  only  a 
clumsfy  mode  of  expressing  a  money  tax  payable  by 
the  person  on  whom  they  are  assessed.     But  whatever 
difficulty  there  may  be  in  giving  a  sensible  meaning 
to  these  words,  I  cannot  think  it  would  be  a  reason- 
able mode  of  dealing  with  them   to  treat  them  as 
cutting  down  the  generality  of  the  previous  part  of 
the  sentence,  and  narrowing  the  power  of  putting  an 
end  in  all  cases  to  personal  statute  labour,  which,  but 
for  these  words  '^  as  a  poll  tax,"  the  section  would 
certainly  have  conferred. 

The  Appellants  read  the  passage  as  if  the  words 
"  as  a  poll  tax "  had  followed  the  word  "  levying," 
and  so  as  if  the  recital  had  been  a  recital  that  it  was 
expedient  to  abolish  personal  service,  and  the  levying 
as  a  poll  tax  of  the  conversion  of  personal  service  in 
money  ;  and,  adopting  this  reading  of  the  clause,  they 
argue  that  the  personal  service  referred  to  must  be 
considered  as  confined  to  the  personal  service  of  such 
persons  as  are  provided  for  in  the  17th,  18th,  and  19th 
sections  of  the  Renfrewshire  Local  Act,  namely,  inn- 
keepers, cottagers,  not  being  day  labourers,  manufac- 
turers, and  tradesman,  on  whom,  by  that  local  Act,  a 
tax,  not  inaptly  described  as  a  poll  tax,  is  imposed  as 
a  substitute  for  personal  statute  labour.  But  this 
would  be  an  unwarrantable  principle  to  adopt  in  con- 
struing a  general  Act.  The  8  &  9  Vict.  c.  41.  applies 
to  all  Scotland,  and  it  would  be  improper  to  interpret 
it  by  fixing  on  some  prior  local  Act  to  qualify  or 
explain  its  provisions  ;  nor  do  I  think  that  the  mode 
of  reading  the  clause  contended  for  by  the  Appellants 
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SiawM  c?.    would  warrant  this  construction  of  it    The  recital  is 
KiLMAcoLM     that  it  is  expedient  to  abolish  personal  performance 

Statote  Labour  *  *  * 

KoAD  TRorrBEs.  q£  statute  scrvicc,  i.6.,  all  personal  performance  of 
^^*'o?S«r'*' statute  service;  but  the  construction  contended  for 
by  the  Appellants^  which  I  must  think  is  a  very  forced 
and  artificial  construction,  would  confine  the  generality 
of  those  words  within  very  narrow  limits  in  a  mode 
which  the  language  does  not  warrant  We  may&irly 
suppose,  from  the  preamble  of  the  clause,  that  the 
L^islature  meant  to  enable  the  trustees  in  all  cases 
to  get  rid  of  the  personal  performance  of  statute 
labour  under  the  old  inconvenient  enactments  of  the 
Statute  of  1669^  which  are  obviously  ill  adapted  to 
modem  tiroes  and  habits.  The  language  seems  to  me 
sufficient  to  accomplish  this  object ;  and  even  if  the 
payments  in  lieu  of  personal  service  which  the  Act 
refers  to  as  payments  well  known  by  he  name  of 
conversion  money  are  not  accurately  described  as  a 
poll  tax,  this  cannot  justify  us  in  cutting  down  the 
enactment  so  as  to  limit  its  operation  to  the  veiy  few 
and  unimportant  cases  within  which  the  forced  con- 
struction contended  for  by  the  Appellants  would 
confine  it 

Such  being  in  my  opinion  the  true  construction  of 
the  14th  section,  it  follows  that  the  Court  of  Session 
was  perfectly  right ;  for  the  road  trustees  of  the  p&rish 
of  Eilmacolm,  in  exercise  of  the  powers  given  to  them, 
did  order  and  direct  that  the  personal  performance 
of  statute  service,  and  the  levying  of  conversion^  or 
assessments  in  lieu  thereof,  should  cease  and  determine 
what  therefore  would  have  been  produced  from  these 
sources  ceased  to  be  exigible,  and  so  the  trustees  were 
by  the  13  th  section  authorized  to  assess  the  amount 
on  the  lands  and  heritable  subjects  in  the  pariah. 
The  Appellants  were  owners  and  occupiers  of  lands  in 
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the  parish,  and  they  have  been  assessed  according  to  StltilYCo, 
the  value  of  those  hinds  as  ascertained  under  the  kilm'colm 
provisions  of  the  General  Valuation  Act.  Road  TBotrsn. 

The  Appeal,  therefore,  in  my  opinion  wholly  fails, 
and  ought  to  be  dismissed  with  costs. 

Lord  KmosDOWN  :  ftly  Lords,  I  concur  in  the  pro- 
posed decision. 

Interlocutors  affii^med,  and  Appeal  disvilssed, 
with  Costs. 


Gbahames  &  Wardlaw— SiMSON,  Traill,  & 
Wakeford. 
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1865.  LUMSDEN, Appellant. 

^'^Siaii."'*'  BUCHANAN,  kt  al., Rbspondbkts. 

Retponsibilify  of  trustees  investing  their  trust  funds  i« 
trading  speculations. — ^If  tnistees  invest  their  trust 
money  as  partners  in  a  joint  stock  company,  thej  become 
personally  liable,  not  only  to  the  creditors  of  the  concern, 
but  also  in  questions  of  contribution  inter  sodos.  Should 
they  desire  to  restrict  their  liability  to  the  funds  of  the 
trust  estate,  they  must  stipulate  expressly  to  that  effect 
not  only  with  the  directors  but  with  all  the  other  shire- 
holders. 

Per  the  Lord  Chancellor :  According  to  the  argument  of 
the  trustees,  there  would  be  two  distinct  classes  of  part- 
ners ;  one  class  composed  of  persons  who  became  share- 
holders and  would  be  partners  with  unlimited  liabilitj ; 
the  other  class  composed  of  trustees  who  took  shares  in 
their  fiduciary  character,  and  would  be  partners  with 
limited  liability.  But  the  directors  had  no  power  to 
enter  into  any  such  contract. 

Per  the  Lord  Chancellor :  By  the  law  of  England,  if  an 
executor  or  trustee  joins  a  partnership  or  company,  he  is 
personally  liable  for  all  the  consequences,  and  if  he  acted 
within  the  scope  of  his  authority  he  must  seek  indemnity 
from  the  trust  estate. 

Per  the  Lord  Chancellor  :  If  it  were  held  that  persons  en- 
tering into  contracts  with  a  trustee  were  really  contract- 
ing, not  with  the  individual  but  with  the  trust  estate,  it 
would  be  necessary  to  examine  beforehand  the  state 
and  amount  of  the  trust  estate,  and  the  powers  of  tbe 
trustee ;  and  it  could  not  afterwards  be  dealt  vith  or 
disposed  of  until  the  consequences  of  the  contract  were 
ascertained. 

Per  the  Lord  Chancellor :  No  such  contract  could  be  ccm- 
petently  made  unless  it  were  entered  into  exprasly 
between  the  trustees  and  every  other  shareholder  per- 
sonally. 
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Per  Lord  Cranworth  :  Trnstees  taking  shares  in  these  joint       ldmsoiv 
stock  concerns  make    themselves    personally  liable    as  BocoAiiAii,  bt  j 
partners,  even  though  they  describe  themselves  as  trus- 
tees, and  they  must  be  deemed  to  have  intended  to  bind 
themselves  absolutely. 

Gordon  v.  Campbell  commented  on. — ^Per  the  Lord  Chan- 
cellor: The  words  of  the  present  contract  contrast  in  a 
very  remarkable  manner  with  the  words  of  the  obligation 
in  Gordon  v.  Campbell  (a)  decided  by  this  House  in  1842. 

Per  Lord  Cranworth  :  In  Gordon  v.  Campbell  the  contract 
entered  into  by  the  trustees  would  in  England  have  made 
them  personally  liable. 

The  Appellant^  as  sole  liquidator  appointed  to  wind 
up  the  affairs  of  the  Western  Bank,  brought  the  action, 
out  of  which  this  Appeal  arose,  against  the  Respondents, 
concluding  against  them  "  personally  as  individuals, 
*'  and  conjointly  and  severally,"  to  make  payment  of 
certain  calls  in  respect  of  sixty  stares  held  by  them 
in  the  bank  as  trustees  of  a  marriage  settlement. 

The  First  Division  of  the  Court  of  Session,  adhering 
to  Lord  KinlocKe  Interlocutor,  and  conforming  to  the 
opinions  of  the  separate  consulted  Judges  (6),  decided 
on  the  26th  February  1864  that  "  by  the  terms  of  the 
"  contract  by  which  the  trustees  became  partners  of 
''  the  bank,  they  did  not  undertake  any  personal 
''  liability,  but  that  of  trustees  only  ;  and  that  they 
"  were  not  liable  for  the  calls  personally,  but  only  to 
".  such  extent  as  they  might  possess  funds  belonging 
"  to  the  trust  estate." 

Against  this  decision  the  present  Appeal  was  ten- 
dered, and  there  appeared  as  Counsel  in  support  of  it 
the  Attomey-Oeneral  (c),  Mr.  BoU,  Sir  Hugh  Cairns, 
and  Mr.  Murray. 

(o)  I  Bell.  App.  428.  2  D.  639. 

[b)  Diss.  Lord  Justice  Clerk,  and  Lord9  Cowan,  Neaved,  and 
Mackenzie. 

(c)  Sir  Rpundell  Palmer, 
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LuMSDEK  The  Lord  Advocate  (a),  Mr.  Q.  M,  Giffard,  and  Mr 

BucfuKAir^ET  AL.  ^^  Kiiiuear  were  of  Counsel  for  the  Respondenta 
The  case  as  decided  below  is  very  fully  reported  in 
the  Court  of  Session  cases  (6),  and  also  in  the  Scottish 
Jurist  (c). 

The  fitcts  of  the  case  and  the  grounds  of  the  ultimate 
determination  appear  sufficiently  from  the  following 
opiniona 

Lcrd  Chamecttor^t        The  LORD  CHANCELLOR  (d)  I 

My  Lords,  the  Western  Bank  of  Scotland  was  a 
company  or  partnership  formed  in  the  year  1832  for 
the  purpose  of  carrying  on  the  trade  or  business  of 
bankers  in  Scotland 

By  the  contract  of  co-partnership  it  was  dedared 
that  the  holding  or  being  entitled  to  a  share  of  the 
capital  stock  of  the  Company  should  constitute  the 
rights  and  infer  the  liabilities  of  the  partnership  in 
the  said  company;  and  it  was  also  declared  thai 
according  to  the  number  of  shares  of  the  stock  of  the 
partnership  held  by  the  partners  "  they  should  pro- 
portionally be  entitled  to  such  profit,  and  should  in 
like  manner  be  liable  for  such  loss,  as  should  be  con* 
sequent  upon  the  prosecution  of  the  business  of  the 
company,  to  which  extent,  pro  rata,  they  should  be 
bound."  And  then  follow  these  words  in  the  contnct, 
''and  they  hereby  bind  and  oblige  themselves  and 
their  aforesaids  respectively  to  free  and  relieve  cidi 
other  of  the  whole  debts,  obligations,  and  engagements 
of  the  company.*' 

Additional  shares  in  the  bank  were  created  at  dif- 
ferent times. 

The  Respondents  are  the  trustees  of  the  marriage 
settlement  of  Mr.  and  Mrs.  Brown,  ot  Glasgow,  and 

(a)  Mr.  MoncreifF.  {b)  Third  Series,  roL  2;  p.  695. 

(c)  VoL  36,  p.  346.  {d)  Lord  Weetboiy. 
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under  the  trusts  of  that  settlement  Mrs.  Ellen  Brown      iLrwDw 
and  other  persons  who  are  under  disability  are  the    *^*^"*!1!!!: "  **■• 
beneficiaries.     In  the  month  of  November  1846  the       opmim, 
trustees  invested  the  whole  of  the  trust  funds  in  the 
purchase  of  60  shares  in  the  Western  Bank ;  and  at 
the  same  time  they  (with  the  exception  of  the  Respon- 
dent, Andrew  Buchanan)  signed  a  deed  of  accession, 
which  is  the  same  thing  as  if  they  had  signed  the 
original  contract  of  partnership. 

This  deed  was  signed  by  them  in  their  ordinary 
names  and  descriptions  as  the  holders  of  60  shares. 
But  in  the  testing  clause,  after  mentioning  their  names 
and  designations,  these  words  are  added,  "  Trustees 
for  Mrs.  EUen  Brown,  spouse  of  the  said  Charles 
Wilson  Brown,  the  majority  surviving  being  a  quorum 
for  3,0001" 

The  trustees  were  registered  in  the  books  of  the 
company,  and  also  in  the  register  of  shareholders 
made  up  under  the  Joint  Stock  Banking  Companies 
Act  of  1857,  by  their  own  proper  names  and  addresses, 
with  the  addition  of  these  words,  "  Trustees  for  Mra 
Ellen  Brown,  Glasgow." 

The  trustees  now  contend  that  the  legal  effect  and 
operation  of  this  mode  of  executing  the  deed  is  that 
they  became  parties  to  the  deed  of  partnership,  and 
therefore  partners  in  the  bank,  as  trustees  only, 
*  without  any  personal  liability.  Further,  they  insist 
that  their  execution  as  trustees  does  not  involve  or 
imply  any  statement  or  inference  that  they  were  pos* 
sessed  of  trus-t  iiinds  sufficient  to  answer  the  ordinary 
consequences  of  the  contract  and  dealings  they  became 
parties  to;  but  that  every  one  of  the  shareholders, 
present  and  future,  and  every  person  dealing  with  the 
company,  must  be  deemed  to  have  had  notice  of  their 
having  joined  the  company  as  trustees  only,  and 
to  have  taken  the  chance  of  there  being  any  trust 
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LnnaDw  fonds  to  answer  their  share  of  any  liabilities  that 
BpceAKAM,CTAL.  njigiit  be  incurred  by  the  company.  The  trustees 
^^9pi»Km^'  boldly  contend  that  they  never  became  liable  to  the 
external  creditors  of  the  partnership,  and  that  what- 
ever may  be  the  losses  sustained  by  the  partnership 
they,  the  trustees,  are  not  Uable  to  contribute  to 
them  beyond  the  amount  of  the  money  paid  for  the 
shares  held  by  them  in  the  concern. 

It  is  obvious  that  the  position  thus  claimed  for 
themselves  by  the  trustees  is  wholly  at  variance  with 
the  spii'it  and  intent  of  the  partnership  contract  It 
is  repugnant  to  the  obligations  they  expressly  entered 
into.  And  it  is  impossible  in  law  to  derive  an 
inference  from  the  form  of  executions  that  shall 
contradict  and  annul  the  clearly  expressed  contract 
contained  in  the  bod}''  of  the  deed. 

According  to  the  argument  of  the  trustees  there 
would  be  two  distinct  classes  of  partners;  one,  of 
persons  who  became  shareholders  in  the  ordinary  way, 
and  who  would  be  partners  with  unlimited  liability ; 
the  other,  of  trustees  who  took  shajres  in  their  fida- 
ciary  character,  and  would  be  partners  with  limited 
liability. 

It  was  not  in  the  power  of  the  directors  to  enter 
into  any  such  contract,  or  to  admit  any  persons  as 
shareholders  in  the  company  upon  any  such  terma 
The  proposition  of  the  trustees  is  that  the  other  share* 
holders  are  bound  to  indemnify  them  against  all  the 
debts  and  losses  of  the  partnership;  but  no  sodi 
contract  could  be  competently  made  Unless  it  were 
entered  into  expressly  between  the  trustees  and  eveiy 
other  shareholder  personally.  Of  such  a  contract  so 
made  there  is  neither  proof  nor  all^ation. 

The  addition  in  the  testing  clause  describing  the 
parties  as  trusteesmust  be  taken  to  have  been  made 
for  a  very  proper  and  legitimate  purpose,  and  which 
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sufficiently  accounts  for  and  exhausts  the  meaning  of 

the  words  employed.     It  was  intended  by  this  addi-  ^°J^^^^^.^ 

tion  not  to  alter  or  control  the  personal  contract  and 

obligation  which  the  trustees  had  entered  into,  but  to 

mark  the  property  in  the  60  shares  as  belonging  to 

the  trust  estate.    This  is  quite  consistent  with  personal 

liability  in  the  trustees. 

By  the  law  of  England,  if  an  executor  or  trustee 
joins  a  partnership  or  company  for  the  purpose  of 
investing  or  employing  usefuUy  part  of  the  estate  of 
the  testator  or  of  the  trusty  he  is  personally  liable  for 
all  the  consequences  of  bis  engagement ;  for  the  law 
assumes,  and  rightly,  that  he  depended  on  the  con- 
dition of  the  assets  or  trust  estate  for  his  own  security, 
and  if  he  acted  within  the  scope  of  his  authority  he 
is  left  to  seek  his  indemnity  from  the  trust  estate  or 
the  beneficiaries.  And  this  is  both  just  and  expedient. 
If  it  were  held  that  persons  entering  into  contracts 
with  a  trustee  were  really  contracting,  not  with  the 
individual,  but  with  the  trust  estate,  it  would  be 
necessary  to  examine  the  state  and  amount  of  the 
trust  property  and  the  powers  of  the  trustee  before 
any  contract  was  entered  into ;  and  the  like  examina- 
tion would  be  equally  indispensable  after  the  con- 
tract was  made;  for,  as  the  trust  estate  would  be 
bound,  it  could  not  be  dealt  with  or  disposed  of  until 
the  consequences  of  the  contract  were  ascertained. 

The  Bespondents  in  effect  assert  by  their  argument 
that  if  trustees  in  Scotland  enter  into  a  contract  on 
behalf  of  the  trust  estate  they  are  not  personally 
answerable  for  the  consequence& 

I  agree  with  the  majority  of  the  consulted  Judges, 
that  there  is  no  such  general  rule. 

A  trustee  may,  both  in  England  and  in  Scotland, 
so  limit  and  restrict  any  contract  he  may  enter  into 
as  to.  ezdude  (as  between  himself  and  the  other  parties 
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LoMSDEir      to  such  contract)  personal  liability.    But  this  must 
BDCIUKAK..T  4L.  ^yQ  tfac  Tcsult  of  cxpFcss  stipulation. 

In  the  present  contract  the  parties  bind  themselves, 
their  heirs,  executors,  and  successors  (which  is  the 
recognized  style  by  which  an  individual  binds  himself 
so  as  to  be  personally  liable),  and  in  the  words  of  the 
deed,  which  I   have  cited,  each  partner  personally 
obliges  himself  to  contribute,  pro  ixUd,  to  the  debts 
and  losses  of  the  company.     There  can  be  no  question, 
therefore,  as  to  the  meaning,  construction,  and  effect 
of  the  contract  as  contained  in  the  deed  of  partnei'ship. 
The  words  of  this  contract  contrast  in  a  very  re- 
markable manner  with  the  words  of  the  obligation  in 
the  case  of  Oordon  v.  Campbell,  decided  by  this  House 
in  the  year  1 842,  on  an  Appeal  from  the  Court  of 
Session,  and  on  which  the  Lord  Ordinary  and  the 
Respondent  place  great  reliance.     In  that  case  certain 
trusees  of  a  trust  settlement  borrowed  a  sum  of  money 
on  the  security  of  the  trust  estate,  and  the  obligation 
was  framed  and  worded  in  such  a  manner  as  to  indicate 
that  the  engagement  was  made  in  the  character  of  trus- 
tees alone.    In  that  case  the  words  of  obligation  were, 
"  which  sum  we  as  trustees  aforesaid  bind  and  oblige 
ourselves,  and  the  survivors  and  survivor  of  us,  and 
such  other  person  or  persons  as  may  be  assumed  by 
us  into  the  trust,  to  repay."    And  in  the  subsequent 
disposition  care  was  taken  to  express  that  everything 
was  done  by  the  parties  in  the  character  of  trustees 
only.    Therefore  the  style  and  form  of  words  adopted 
throughout  the   instrument  were  such  as  properly 
belong  to  a  dealing  in  a  fiduciary  character  alone. 
The  contract  was  so  worded  as  to  bind  the  existing 
trustees,  as  trustees  only,  and  their  successors  in  the 
trust    Accordingly  this  House,  founding  itself  on  the 
special  language  of  the  engagement,  decided  that  no 
personal  liability  was  intended  to  be  contracted. 
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But  the  language  of  this  deed  of  co-partnerdliip  is       lojhdwi 
the  very  opposite  to  the  style  of  the  ohligation  in  bocea«a«.  «r  au 
Gordon  v.  Campbell    The  words  here  are  *'  we  (the  ^'"'^ 
individual  parties  to   whom  the  shares  of  the  said 
company  have  been  allocated  as  aforesaid)  do  hereby 
severally  bind  and  oblige  ourselves,  our  respective 
heirs,  executors,  and  successors,"  words  which,  a^  I 
have  already  observed,  are  the  proper  style  of  personal 
engagements. 

Reliance  is  placed  by  some  of  the  Judges  on  the 
fact  tliat  the  deed  of  co-partnership  and  deeds  of  ac- 
cession are  expressed  to  be  made  and  granted  ''  by  us, 
the  several  parties  hereunto  subscribing,  and  named 
and  designed  in  the  testing  clause  of  these  presents," 
words  which  incorporate  the  testing  clause  so  far  only 
as  it  contains  the  names  and  designations  of  the  parties. 
But  if  they  are  considered  to  have  the  effect  of  annex- 
ing* by  reference  to  the  names  and  designations  of 
these  trustees,  the  words  which  are  adjected  in  the 
testing  clause,  the  result  must,  in  my  opinion,  be  the 
same;  and  these  additional  words  cannot  be  taken 
as  of  force  to  control  and  alter  the  express  form  and 
terms  of  a  conti'act,  which,  both  in  its  style,  its  subject 
matter,  and  the  nature  of  its  express  stipulations,  is 
inconsistent  with  any  other  conclusion  than  that  the 
parties  who  entered  into  it  knew  and  intended  that 
there  would  be  personal  liability. 

It  seems  to  have  been  considered  by  the  majority 
of  the  Judges  in  the  Court  below  that  the  trustees 
were  certainly  liable  to  the  creditors,  and  this  con- 
clusion was  at  first  not  denied  at  the  bar.  But  if 
the  trustees  are  liable  to  creditors,  the  liability  must 
in  the  present  case  be  the  result  of  a  contract  of  part- 
nership, and  the  contract  of  partnership  is  itself  the 
result  of  the  execution  by  the  trustees  of  the  deed  of 
accession.    But  if  there  be  liability  to  creditors  there 
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LoMSDEir      to  such  contract)  personal  liability.     But  this  must 
BDcnAKlK.«  4t.  ^^  ^j^^  j.gg^^  of  express  stipulation. 

opiniou.  In  the  present  contract  the  parties  bind  themselves^ 

their  heirs,  executors,  and  successors  (which  is  the 
recognized  style  by  which  an  individual  binds  himself 
so  as  to  be  personally  liable),  and  in  the  words  of  the 
deed,  which  I  have  cited,  each  partner  personally 
obliges  himself  to  contribute,  pro  7xUd,  to  the  debts 
and  losses  of  the  company.     There  can  be  no  question, 
tlierefore,  as  to  the  meaning,  construction,  and  effect 
of  the  contract  as  contained  in  the  deed  of  partnership. 
The  words  of  this  contract  contrast  in  a  very  re- 
markable manner  with  the  words  of  the  obligation  in 
the  case  of  Gordon  v.  Camphdl,  decided  by  this  House 
in  the  year  1 842,  on  an  Appeal  from  the  Court  of 
Session,  and  on  which  the  Lord  Ordinary  and  the 
Respondent  place  great  reliance.     In  that  case  certam 
trusees  of  a  trust  settlement  borrowed  a  sum  of  money 
on  the  security  of  the  trust  estate,  and  the  obligation 
was  framed  and  worded  in  such  a  maimer  as  to  indicate 
that  the  engagement  was  made  in  the  character  of  trus- 
tees alone.    In  that  case  the  words  of  obligation  were, 
'^  which  sum  we  as  trustees  aforesaid  bind  and  oblige 
ourselves,  and  the  survivors  and  survivor  of  us,  and 
such  other  person  or  persons  as  may  be  assumed  by 
us  into  the  trust,  to  repay."    And  in  the  subsequent 
disposition  care  was  taken  to  express  that  eyerything 
was  done  by  the  parties  in  the  character  of  trustees 
only.    Therefore  the  style  and  form  of  words  adopted 
throughout  the   instrument  were  such  as  properiy 
belong  to  a  dealing  in  a  fiduciary  character  alonft 
The  contract  was  so  worded  as  to  bind  the  existing 
trustees,  as  trustees  only,  and  their  sncceBsors  in  the 
trust.    Accordingly  this  House,  founding  itself  on  the 
special  language  of  the  engagement,  decided  that  no 
personal  liability  was  intended  to  be  contracted. 


Lord  Chanceihr'9 
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Bat  the  language  of  this  deed  of  co-partnership  is  zvmw 
the  very  opposite  to  the  style  of  the  obligation  in  buchaiuk.  «  au 
Gordon  v.  Campbell.  The  words  here  are  '*  we  (the 
individual  parties  to  whom  the  shares  of  the  stiid 
company  have  been  allocated  as  aforesaid)  do  hereby 
severally  bind  and  oblige  ourselves,  our  respective 
heirs,  executors,  and  successors,"  words  which,  a^  I 
have  already  observed,  are  the  proper  style  of  personal 
engagements. 

Reliance  is  placed  by  some  of  the  Judges  on  the 
fact  that  the  deed  of  co-partnership  and  deeds  of  ac- 
cession are  expressed  to  be  made  and  granted  "  by  us, 
the  several  parties  hereunto  subscribing,  and  named 
and  designed  in  the  testing  clause  of  these  presents/' 
words  which  incorporate  the  testing  clause  so  far  only 
as  it  contains  the  names  and  designations  of  the  parties. 
But  if  they  are  considered  to  have  the  effect  of  annex- 
ing* by  reference  to  the  names  and  designations  of 
these  trustees,  the  words  which  are  adjected  in  the 
testing  clause,  the  result  must,  in  my  opinion,  be  the 
same;  and  these  additional  words  cannot  be  taken 
as  of  force  to  control  and  alter  the  express  form  and 
terms  of  a  conti'act,  which,  both  in  its  style,  its  subject 
matter,  and  the  nature  of  its  express  stipulations,  is 
inconsistent  with  any  other  conclusion  than  that  the 
parties  who  entered  into  it  knew  and  intended  that 
there  would  be  personal  liability. 

It  seems  to  have  been  considered  by  the  majority 
of  the  Judges  in  the  Court  below  that  the  trustees 
were  certainly  liable  to  the  creditors,  and  this  con- 
clusion was  at  first  not  denied  at  the  bar.  But  if 
the  trustees  are  liable  to  creditor,  the  liability  must 
in  the  present  case  be  the  result  of  a  contract  of  part- 
nership, and  the  contract  of  partnership  is  itself  the 
result  of  the  execution  by  the  trustees  of  the  deed  of 
accession.     But  if  there  be  liability  to  creditors  there 
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LvittDBM      is  primd  fade  h'ability  to   contribute  inter   &jcio8, 
ocBAiuiir.«t  At.  ^^^  ^Yie  omis  lies  on  the  Respondents  to  prove  that 

opimkm.  the  Circumstances,  which  are  not  sufficient  to  exclude 
liability  to  creditors,  are  yet  sufficient  to  prevent  any 
liability  to  contribution.  It  would  be  necessary  for 
the  Respondents  to  prove  a  contract  by  all  the  other 
shareholders  to  indemnify  the  trustees  against  the 
debts  and  losses  of  the  concern. 

I  cannot,  therefore,  concur  with  the  reasoning  of 
the  Lord  President,  who  seems  to  consider  that,  even 
if  the  trustees  are  liable  to  creditors,  the  form  of  their 
contract  would  be  sufficient  to  exclude  the  claim  of 
the  other  shareholders  for  contribution.  This  immu- 
nity would  require  a  very  special  contract  of  indem- 
nity. No  such  special  contract  is  anywhere  found ; 
but  the  contrary  is  expressly  stipulated  in  the  body 
of  the  deed,  and  the  whole  case  for  the  indemnity  of 
the  trustees  is  rested  upon  an  inference  drawn  from 
the  words  added  to  the  names  and  designation  of  the 
parties  in  the  testing  clause  against  the  express  tenor 
of  the  obligations  and  provisions  contained  in  the 
deed  of  partnership,  the  nature  of  the  contract  itself 
and  the  fact  that  the  directors  had  no  power  to  enter 
into  any  such  contract  as  that  alleged  by  the  Respon- 
dents, which  would  be  wholly  at  variance  with  the 
constitution  and  character  of  the  company.  The  case 
demands,  and  has  received,  the  anxious  consideration 
of  your  Lordships.  It  has  been  discussed  in  a  most 
elaborate  manner  by  the  learned  Judges  in  the  Court 
below  and  at  the  bar  in  this  House.  I  have  weighed 
with  care  the  arguments  contained  in  those  judgments, 
and  I  am  convinced  that  the  view  of  the  case  taken 
by  the  Lord  Justice-Clerk,  Loi^d  Cowan,  Lord  Neaves, 
and  Lord  Mackenzie  is  the  just  and  correct  ona 

I  must  therefore  advise  your  Lordships  to  reverse 
the  Interlocutors,  and  to  make  a  decreet  in  terms  of  the 
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conclusions  of  the  summons,  except  as  to  the  Defen-       '^^^■* 
dant,  Andrew  Buchanan,  against  whom  the  Appeal  **'*^"*!1^* "  *"- 

Lont  Vktntertlof* § 

must  be  dismissed  with  costs.  c»j«»ii«. 

My  Lords,  my  noble  and  learned  Mend  reminds  me 
that  I  quite  foxgot  at  the  moment  that  the  Inter- 
locutor, so  far  as  it  relates  to  Mr.  Andrew  Buchanan, 
who  never  did  sign  the  deed,  must^  I  apprehend,  be 
affirmed.  And  of  course  the  Appeal,  with  regard  to 
that  Respondent,  must  be  dismissed  with  costs. 

Lord  CRANWORTH  :  Lord  Cramwortk-t 

My  Lords,  the  question  in  this  case  is  whether  the 
Defendants,  or  any  of  them,  have  or  have  not  made 
themselves  personally  liable  to  contribute  to  the  sums 
which  it  has  become  necessary  to  raise  for  liquidating 
the  debts  of  the  Western  Bank  of  Scotland. 

It  is  certain  that  they  became  shareholders  by 
executing  the  second  deed  of  accession  on  the  2nd  of 
December  1846;  but  it  is  contended  that  by  this 
execution  they  incurred  no  personal  liability,  inasmuch 
as  they  executed  the  deed  only  in  their  character  of 
trustees  for  Mrs.  Helen  Brown.  There  is  nothing  to 
show  that  they  executed  the  deed  as  trustees  only, 
except  that  in  the  testing  clause  they  are  described 
as  "  Trustees  for  Mrs.  Helen  Brown,  spouse  of  Charles 
Wilson  Brown,  the  majority  surviving  being  a 
quorum.*' 

It  was  argued  that  such  a  subscription  imposes  on 
the  persons  subscribing  no  liability  beyond  that  of 
making  good  out  of  the  trust  funds,  so  far  as  they 
are  sufficient  for  the  purpose,  the  sums  which,  if  they 
had  been  personally  liable,  they  would  have  been 
bound  to  pay ;  that  if  the  trust  funds  are  deficient, 
the  other  shareholders  have  no  daim  on  the  trustees, 
and  so  are  without  remedy.  This  certainly  is  not 
the  law  of  England  ;  but  it  was  argued  that  in  this 
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LcxsDBiv      respect  the  law  of  Scotland  is  different  from  that  ot 

bpchanaw,«t  al»  England,  and  for  this  reliance  was  placed  mainly  on 

^'"'^o^SSST'**'  the  case  of  Gordon  v.  Campbell,  decided  in  the  Court 

of  Session,  and  afterwards  affirmed  in  this  House,  and 

on  certain  passages  found  in  the  works  of  Mr.  Bell  (a) 

and  Professor  Menzies  (6;. 

It  is  important  to  attend  closely  to  the  language 

of  the  contract  in  the  case  of  Gordon  v.  CampbeU.    It 

is  as  follows : 

We,  A.B.M.  and  C.B.,  surviving  and  acting  trasteet  appointed 
by  the  deceased  A.B.,  and  I,  A.B.,  assumed  hj  the  trustees  afoR- 
.  said  in  virtue,  &c.,  and  I,  John  Campbell,  trustee  also  assumed, 
and  we,  W.P.,  &c.,  &c.,  trustees  also  assumed,  grant  us  to  bare 
borrowed  and  received  from  Colonel  J.  Gordon  the  sum  of  7>000/.. 
which  sum  we,  as  trustees  aforesaid,  bind  and  oblige  oursdres, 
and  the  survivors  or  survivor  of  us,  and  such  other  person  or  pei^ 
sons  as  may  be  assumed  by  us  in  virtue,  &c.  to  repay  to  the  said 
John  Gordon  at  Whitsunday  1833,  with  intereat,  &c.  And  for 
further  security  we,  as  trustees  foresaid,  do  dispone  from  us  and 
such  other  persons  as  may  be  assumed,  &c.,  heritably  but  r^ 
deemably  all  those  lands  of  Blainslie,  &c.  in  real  security  for  pay- 
ment of  said  money,  &c.,  in  which  several  lands,  &c  we  bind 
ourselves  as  trustees  foresaid,  and  the  survivors,  &c.,  duly  to 
infeft  the  said  John  Gordon,  &c.,  which  disposition  under  lerer- 
sion  as  after-mentioned,  and  all  deeds  to  be  granted  by  us  ss 
trustees  foresaid  we  bind  oiurselves  and  them,  but  9*^  trustees 
only,  to  warrant  against  all  mortals ;  and  that  letters  of  horainK 
on  six  days  charge,  and  all  other  legal  execution,  may  pass  on  t 
decree  to  be  interponed  hereto  in  common  fonn. 

It  was  held  that  this  did  not  import  a  peraonal 
obligation  by  each  trustee. 

I  cannot  think  that  this  case  warrants  the  oca- 
elusion  contended  for  by  the  Respondents. 

By  the  law  of  England,  as  by  the  law  of  Scotland, 
trustees  in  dealing  with  third  persons  may  so  contnei 
as  to  exempt  themselves  from  personal  responsibility, 
and  to  confine  those  with  whom  they  are  dealing  to 
such  relief  as  they  can  obtain  from  the  trust  fonda 
Whether  this  is  the  true  effect  of  any  contract  into 

(a)  1  Comm.,  p.  39. 

(b)  Conveyancings  pp.  208,  209. 
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which  they  are  entering  must  in  every  case  he   a       lumidm 
queHtion  of  construction ;  and  all  that  was  decided  b*?*"*^  "  ^^ 
in  Gordon  v.  Campbell  was  that  the  contract  entered  ^'^  cra»wara*M 
into  by  the  trustees  in  that  case,  though  by  the  law 
of  England  it  would  have  made   them  personally 
liable,  had  not  that  effect  by  the  law  of  Scotland 

The  different  construction  which  is  thus  put  on  the 
same  contract  in  Scotland  and  in  England  is  probably 
owing,  in  part  at  least,  to  the  different  qualities  of  a 
trust  in  the  two  countries.  In  Scotland  the  trust,  on 
the  death  of  the  trustees,  comes  to  an  end,  unless  the 
author  of  the  trust  has  provided  for  its  being  kept 
alive  by  the  assumption  of  new  trustees.  If  that  has 
not  been  provided  for,  the  only  course  open  to  the 
parties  interested,  when  the  trustees  are  all  dead,  is  to 
obtain  from  the  Court  of  Session  the  appointment  of 
a  judicial  factor,  or  sometimes  of  new  trustees.  The 
trust  has  thus  something  of  a  corporate  character 
incident  to  it,  and  it  may  therefore  often  be  not  un- 
reasonable to  understand  the  trustee,  when  he  is  acting 
in  discharge  of  his  trust,  as  meaning  only  to  deal  to 
the  extent  of  his  trust  property.  In  England  the 
case  is  different ;  trust  property  passes  on  the  death  of 
a  surviving  trustee  to  his  real  or  personal  represen- 
tatives, and  they  take  it  clothed  with  the  trust,  and 
become  ipso  facto  the  trustees.  The  trust  property 
and  the  duty  of  discharging  the  trasts  remain  con- 
nected, and  pass  together  according  to  the  ordinary 
devolution  of  property,  though  a  person  on  whom  a 
trust  is  thus  cast  by  operation  of  law  may,  if  he 
pleases,  repudiate  the  duties  of  the  trust.  It  may 
probably  be  from  these  circumstances  that  in  England 
when  a  trustee  enters  into  a  contract  describing 
himself  as  trustee,  or  as  contracting  only  as  trustee, 
that  has  never  been  held  to  qualify  or  restrict  the 
extent  of  his  engagement.     Such  words  may  be  useful 
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LoMSPSN  as  between  the  trustee  and  those  who  are  benefidally 
BocHAMAisw  AL.  intercsted,  but  a^  to  third  persons  they  are  inoperative. 
opMm.  '  He  is  dealing  with  property  over  which  he  has  com- 
plete dominion,  and  is  understood  to  be  contracting  as 
absolutely  as  if  he  were  dealing  on  his  own  acoooni 
If  he  means  to  limit  his  liability  by  the  amount  of 
the  trust  funds,  he  must  do  this  by  making  express 
provision  for  the  purpose. 

Though,  however,  the  effect  of  such  a  contract  as 
that  in  Oordon  v.  Campbell  was  held  not  to  impose  in 
Scotland  pei'sonal  liability  on  the  trustee  beyond  the 
amount  of  the  trust  funds,  yet  it  must  not  be  taken 
that  in  all  cases  when  a  trustee  contracts  as  a  trustee 
he  is  free  from  personal  responsibility.  That  is  not 
the  law  in  Scotland  any  more  than  in  England.  There 
are  many  cases  in  which  a  trustee  is  personally  re- 
sponsible, even  though  he  may  have  contracted  ex- 
pressly as  a  trustee.  If  he  draws  or  accepts  a  bill  of 
exchange,  or  gives  an  order  for  worik  to  be  done  on 
account  of  the  trust,  in  these  and  similar  cases,  though 
he  contracts  as  trustee,  yet  he  is,  in  Scotland  as  in 
England,  personally  liable  for  his  engagements  in  the 
absence  of  express  stipulation  to  the  contrary. 

The  nature  of  the  contract  in  these  cases  shows  that 
the  party  contracting  must  have  meant  to  bind  him- 
self personally.  Ordinary  transactions  of  buying  and 
selling  could  not  go  on  upon  any  other  principle 
and  this  is  therefore  in  all  such  cases  primd  faek 
understood  to  have  been  the  meaning  of  the  persons 
engaged. 

The  true  question  to  be  resolved  in  every  case  is, 
whether  the  circumstances  do  fairly  show  that  the 
contracting  parties  were  dealing  only  as  trustees,  and 
were  not  intending  to  incur  liability  beyond  the 
amount  of  the  trust  funds.  Looking  to  the  present 
case,  with  that  principle  before  me,  I  have  come  to 
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the  conclusion  that  these  Respondents  must  be  deemed       lumidbv 
to  be  personally  responsible.     I  concur  in  the  view  bpci^»^"»  ^  ^^' 
taken  by  the  minority  of  the  Judges ;  and  I  will  ^^c^ST^*' 
state  shortly  the  grounds  on  which  I  have  formed  this 
opinion* 

In  the  first  place,  we  must  consider  what  it  is  which 
a  person  really  does  when  he  purchases  shares  in  such 
a  joint  stock  company  as  this.  It  is  not  as  if  he  bad 
invested  money  in  the  purchase  of  land  or  goods,  or 
real  or  Government  securities.  He  makes  himself  a 
partner  in  a  trading  concern, — a  trading  concern,  it  is 
true,  having  important  statutory  incidents  attached 
to  it,  but  which  yet  has  this  in  common  with  ordinary 
trading  concerns,  that,  if  the  business  is  successful, 
profits  may  be  made  to  an  unlimited  extent,  in  all 
which  the  shareholders,  who  are  in  truth  the  partners, 
are  entitled  to  participate  rateably.  And  it  is  surely 
unreasonable  to  suppose,  in  the  absence  of  express 
contract,  that  it  could  have  been  intended  to  admit 
any  person^  into  such  a  partnership  on  the  terms  that 
they  should,  to  an  indefinite  extent,  share  in  its 
benefits,  but  should  only  to  a  limited  extent  contri- 
bute to  its  losses.  The  afiairs  of  all  these  joint  stock 
partnerships  are  of  necessity  placed  under  the  manage- 
ment of  a  small  board  of  director,  and  the  general 
body  of  shareholders  would  be  justly  entitled  to  com- 
plain of  the  admission  of  any  persons  as  partners  in 
the  trade  who  should  It^e  placed  on  such  unequal  terms 
with  themselves,  and  who,  in  the  event  of  loss,  would 
cause  so  much  more  than  a  rateable  share  of  the  burden 
to  &11  on  them. 

These  considerations  make  it  highly  improbable 
that  it  could  have  been  intended  to  admit  as  share- 
holders any  persons  who  did  not  bind  themselves  to 
liability  rateably  with  the  whole  body.  Still,  how- 
ever, it  is  competent  to  all  persons  to  make  what 

3t2 


964  CA8I£8   IN   THE   HOUSE   OF   LORDS. 

LuHSDBM  contracts  they  please;  and  tbe  question  now  to  be 
BocaAWAw,  BT  Ai.  decided  is,  what  is  the  engagement  into  which  theae 
^''"'J^ST^'  Respondents  have  entered  ?  They  contend  that  al- 
though  they  executed  the  deed  of  accession,  and  so 
became  partners,  yet  they  expresslj'  or  impliedly 
limited  their  liability  to  the  amount  of  the  partner- 
ship funds.  This  result,  they  say,  followed  from  the 
circumstance  that  in  the  testing  clause  they  are  de- 
scribed as  "  trustees  for  Mra  Helen  Brown,  spouse  of 
Charles  Wilson  Brown,  the  majority  surviving  beiog 
a  quorum/'  There  is  nothing  else  to  restrict  their 
liability,  and  therefore,  unless  by  the  law  of  Scotland 
persons  so  described  are,  without  more,  absolved  from 
I>ersonal  liability,  there  is  nothing  on  which  Uie 
exemption  claimed  can  rest 

I  cannot  think  that  this  would  be  a  true  represen- 
tation of  the  law.  The  language  of  the  contract  in 
Gordon  v.  Campbell  was  very  different  from  that  in 
the  present  case.  There  the  trustees  not  merely  de- 
scribed themselves  as  trustees,  but  expressly  bound 
themselves,  and  the  survivors  and  survivor  of  them, 
qua  trustees  only.  These  words  were  strong  to  show 
that  the  persons  using  them  did  not  intend  to  incur 
personal  responsibility.  All  this  careful  use  of  terms 
restricting  the  extent  of  their  obligations  was  super- 
fluous, if  by  merely  describing  themselves  to  be  trus- 
tees the  same  object  would  have  been  attained.  li 
may,  moreover,  be  noticed  that  these  trustees  do  not 
in  their  signature  describe  themselves  as  trustees^  as 
is  done  in  the  case  of  many  other  parties  to  the  deed ; 
but  I  do  not  place  much  reliance  on  this  circumstance, 
as  the  testing  clause  forms  part  of  the  deed,  and  so 
the  description  there  introduced  must  perhaps  be 
treated  as  assented  to  by  the  parties  executing  it 

But  besides  the  manifest  difference  between  the 
language  of  the  contract  in  Gordon  v.  Campbdl,  and 
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that  in  this  deed,  there  is  what  I  consider  to  be  even       lumsdbn 
more  important,  an  entire  difTerence  in  the  natni*e  of  bdcbanam.  bt  al. 
the  contract.  ^-^"^  cmnwortkM 

In  Oordon  v.  Campbell  the  trustees  were,  for  the 
purposes  of  the  trust,  borrowing  money  on  security  of 
the  trust  property.  This  was,  from  the  frame  of  the 
deexl,  obvious  to  the  person  who  was  lending,  no  less 
than  to  those  who  were  borrowing,  the  money.  No 
persons  were  concerned  but  the  lender  and  the 
borrowers;  both  parties  were  fully  apprized  of  the 
terms  of  the  contract,  and  must  be  taken  to  have  been 
aware  of  its  legal  incidents.  But  in  the  present  case 
all  the  shareholders  in  the  bank  are  aflFected  by  limit- 
ing the  liability  of  these  Respondents. 

It  may  be  said  as  to  persons  becoming  shareholders 
after  the  Respondent  had  purchased  shares,  that  they 
had  the  means  before  they  took  shares  of  seeing  that 
these  Respondents  were  liable,  if  such  were  the  true 
construction  of  the  contract,  as  trustees  only.  Per- 
haps theoretically  that  may  be,  but  as  to  all  who  had 
taken  shares  previously  no  such  obsei-vation  can  be 
made,  and  practico^lly  even  as  to  those  taking  shares 
subsequently,  it  can  hardly  be  assumed  that  they  can 
be  treated  as  having  examined  the  testing  clauses  as 
to  the  execution  by  all  those  who  had  previously 
become  shareholders. 

The  Judges  who  decided  this  case  in  favour  of  the 
Respondents  did  not  deal  with  the  important  question 
of  the  liability  of  these  trustees  to  third  persons,  cre- 
ditors of  the  bank.  They  did  not  consider  that  question 
as  being  before  them.  But  although  the  liability  or 
non-liability  of  the  Respondents  to  creditors  is  not  the 
precise  quesiion  for  decision  in  the  present  case,  yet  it 
is  a  point  very  important  to  be  considered  in  deciding 
whether  they  are  liable  to  contribute  rateably  to  the 
losses  which  have  occurred. 
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LrvfiDEif  If  instead  of  becoming  shareholders  in  a  joint  stock 

Buchanan,  ET  al.  bank,  they  had  alone  opened  a  bank,  it  surely  could 
^^o^ST"*''  not  be  argued  that  they  would  not  be  Uable  to  deposi- 
tors or  others  merely  because  they  described  themselves 
as  trustees  for  Mrs.  Helen  Brown  ;  and  if  they  would 
have  been  responsible  in  case  they  had  been  the  sole 
bankers,  I  can  discover  no  ground  for  contending  that 
they  would  not  have  been  so  if  they  were  associated 
in  partnership  with  others.  Here  they  are  bankers 
associated  with  a  very  large  body  of  partners,  but  not 
associated  on  any  terms  which  aifect  their  liability  to 
third  persons.  They  do  not,  it  is  true,  themselves, 
interfere  in  the  conduct  of  the  business,  but  they 
share  rateably  with  the  other  partners  in  its  pro- 
fits, and  delegate  the  management  of  it  to  others  as 
their  agents.  A  creditor  who  has  recovered  judgment 
against  the  company  may  take  out  execution  against 
any  of  the  shareholders,  which  would  include  aU, 
whether  described  or  not  described  as  trustees,  and 
if  the  debt  should  be  levied  on  their  goods  it  would  be 
a  strange  equity  to  set  up  against  the  other  shaie- 
holdei*s  that  they  ought  to  contribute  more  than  their 
rateable  proportion  by  reason  of  the  trust  property 
proving  deficient. 

These  considerations  have  led  me  to  the  conclusion 
that  trustees  taking  shares  in  these  joint  stock  concems 
make  themselves  personally  liable  as  partners  even 
though  they  describe  themselves  as  trustees.  But  of 
course  this  general  principle  must  give  way  to  any 
express  provisions  in  the  deed  of  co-partnership  limit- 
ing the  I'esponsibility  of  such  shareholders.  But  so 
far  from  there  being  any  such  restriction  in  the  deed 
now  before  us,  there  are  several  clauses  which  seem  to 
me  to  exclude  the  notion  of  any  such  restriction. 

In  the  first  place,  by  the  third  clause  it  is  dedared 
that  the  holding  shares  shall  constitute  the  rights  and 
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infer  the  liabilities  of  partnership,  and  that  the  share-       hvumn 
holders,  according  to  their  shares,  shall  be  entitled  to  bcchaiun.  r  al. 
profit,  and  liable  to  loss  consequent  on  the  prosecution  ^^*^  cramoortk't 
of  the  business  of  the  company,  to  which  extent  the 
shareholders  thereby  bound  themselves  and  their  fore- 
saids respectively  to  free  and  relieve  each  other. 

Sorely  this  engagement  is  wholly  inconsistent  with 
the  hypothesis  that  these  Bespondents  were  to  free 
and  relieve  rateably  the  other  shareholders  only  to  the 
extent  to  which  the  trust  funds  of  Mra  Helen  Brown 
might  enable  them  to  do  so. 

Again,  the  fifth  clause  makes  provision  for  the 
transfer  of  shares,  and  stipulates  that  on  any  transfer 
the  party  disposing  of  his  shares  shall  be  no  longer 
liable  as  a  partner,  but  that  the  person  acquiring  the 
shares  shall  take  the  precise  place  and  liability  of  his 
cedent,  and  become  subject  to  all  the  obligations  in- 
cumbent on  him.  This  is  manifestly  inconsistent  with 
there  being  two  classes  of  shares,  one  of  limited,  the 
other  of  unlimited,  liability.  According  to  the  views 
of  the  Respondents,  any  person  who  should  have  pur- 
chased their  shares  would  be  liable  to  the  extent  of 
their  trust  property ;  and  it  would  seem  to  follow,  on 
the  other  hand,  that  if  they  had  purchased  the  shares 
of  any  ordinary  shareholder  they  would  in  respect  of 
shares  so  purchased  have  become  subject  to  all  the 
obligations  of  the  persons  from  whom  they  purchased, 
i.e.,  would  have  incurred  indefinite  obligations. 

This  fifth  clause  seems  to  me  wholly  inconsistent 
with  the  hypothesis  of  there  being  different  measures 
of  liability  attaching  to  different  shares. 

The  only  other  clause  to  which  I  think  it  necessary 
to  advert  is  the  eleventh,  which  gives  the  form  in 
which  every  person  becoming  a  shareholder  by  pur- 
chase is  bound  to  accept  his  shares.  He  agrees  to 
become  a  partner  in  the  Company,  and  binds  himself 
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LcMSDEv  to  fulfil  all  the  obligations  contained  in  the  contract 
BocHAWAw,  BT 11.  q{  co-partncry.  There  is  nothing  enabling  him  to 
^"^^fSS^^*  accept  the  shares  otherwise  than  simpliciter  as  a  part- 
ner, t.6.,  as  a  person  bound  to  relieve  the  other  share- 
holders, in  case  of  loss,  rateably  according  to  the 
number  of  his  shares. 

I  have  given  this  important  case  my  best  considera- 
tion, and  I  have  come  to  the  conclusion  that  the  I/yrd^ 
Juetice-Clerky  and  the  Judges  who  concurred  with 
him,  took  the  correct  view  of  the  law  on  this  subject ; 
that  though,  in  contracts  entered  into  by  trustees,  the 
language  of  the  contract  may,  by  the  law  of  Scotland, 
show  that  no  personal  liability  was  incurred,  even 
though  such  liability  would,  under  the  same  words, 
have  been  incurred  in  England,  yet  the  nature  of  the 
contract  may  be  such  as  to  show  that  no  restriction 
on  the  full  liability  of  the  contracting  parties  was  in- 
tended. And,  considering  the  nature  of  the  contraci 
in  the  present  case,  I  am  of  opinion  that  the  Respcm- 
dents,  though  described  as  trustees,  must  be  deemed 
to  have  intended  to  bind  themselves  absolutely. 

I  ought  not,  however,  to  omit  to  mention  the  case 
of  the  Respondent,  Andrew  Buchanan.  To  Iiim  my 
observations  do  not  apply,  for  he  never  executed  the 
deed  of  accession. 

Lord Kim^mtawni        Lord  KiNOSDOWN  : 

My  Lords,  I  confess  that  I  entertain  more  douht 
about  this  case  than  seems  to  be  felt  by  my  nobk 
friends  who  have  already  expressed  their  opinion. 
The  able  argument  of  the  Lord  Advocate  satisfied  me 
that  there  are  very  serious  differences  between  Uie 
law  of  Scotland  and  the  law  of  England  on  the  suIh 
ject  of  trusts  and  the  personal  liability  of  trustees ; 
that  the  same  acts  which  would  create  a  personal 
liability  in  the  one  country  might  not  create  it  in  the 
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other,  but  instead  of  it  might  give  a  direct  and  im-       lumdkw 
mediate  remedy  against  the  trust  estate.     When  I  see  btcbaiuii,»t  At. 

the  mode  m  which  trustees  in  this  case  in  numerous       

instances  have  signed  the  deed,  signing  it  by  manda- 
tories as  trustees  for  A.B.,  or  trustees  for  CD.,  their 
individual  names  never  appearing  at  all  upon  the 
deed  or  the  register,  I  cannot  divest  myself  of  the 
impression  that  neither  did  these  persons  contemplate 
pledging  their  individual  responsibility,  nor  did  those 
who  became  partners  with  them  contemplate  such 
liability  or  look  for  contributions  to  anything  but  the 
trust  estate.  Nor  does  it  seem  to  me  that  there  is 
anything  in  the  nature  of  the  business  which  makes 
such  an  arrangement  improbable  or  unreasonable.  A 
single  individual  takes  a  certain  number  of  shares ; 
be  is  liable  to  the  full  extent  of  all  that  he  possesses. 
Beyond  this,  his  personal  liability  is  worth  little  or 
nothing.  Six  trustees  take  the  same  number  of  shares, 
and  are  jointly  and  severally  liable  to  the  full  extent 
of  the  estate  Vrhich  they  represent.  In  this  view  of 
the  case  there  seems  to  me  to  be  no  great  inequality. 
But  take  it  on  the  other  hypothesis,  the  one  gives  his 
single  liability,  and  the  six  are  supposed  to  give  each 
bis  individual  responsibility  to  the  full  extent  of  all 
he  possesses.  In  other  words,  supposing  the  personal 
respectability  of  both  parties  to  be  equal,  the  trustees 
give  six  times  the  security  of  the  one.  The  first 
hypothesis  therefore  seems  to. me  to  be  at  least  as 
reasonable  and  probable  as  the  other.  But  I  think 
that  in  either  case  the  same  rule  would  apply  as  to 
creditors  and  as  to  co-partners.  There  is  no  private 
dealing  as  amongst  the  co-partners.  If  the  acts  done 
by  the  trustees  do  not  infer  liability  to  the  one  class, 
they  cannot,  in  myjopinion,  infer  it  to  the  other. 

I  own  that  the  great  reliance  which  I  am  disposed 
to  place  in  the  authority  of  the  considerable  majority 
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LuMDM      of  the  Judges  below,  is  somewhat  weakened  by  their 
BucHAimi.  BT  AL.  reluctaiice  to  deal  with  this  question. 

^o^SSXr^*  For  the  reasons  which  I  have  stated,  I  am  much 
inclined  to  think  that  unless  the  express  provisions  of 
the  deed  are  such  as  to  exclude  the  construction  pat 
upon  it  by  the  Court  below,  the  judgment  complained 
of  is  right,  and  supported  by  the  principles  of  Scotch 
law  and  the  reason  and  probability  of  the  casa  Bat 
when  persons  have  signed  deeds  of  this  description, 
it  would  be  very  dangerous  to  permit  them  to  relieve 
themselves  from  the  obligation  of  covenants  into 
which  they  have  expressly  entered  on  any  speculation 
founded  on  mere  probabilities,  that  they  did  not  really 
intend  what  the  deed  in  terms  expresses.  Now,  un- 
less the  covenants  by  which  the  parties  subscribing 
the  deed  bind  themselves,  their  respective  heirs  and 
successors,  on  the  third  clause  of  the  first  deed  (p.  129), 
and  the  second  deed  of  accession  (p.  255),  can  be  read 
so  as  by  some  interpretation  to  exclude  those  who 
sign  as  trustees,  it  is  not  disputed  that  the  covenant 
infers  personal  liability,  and  there  seems  to  me  to  be 
in  this  insuperable  difficulty. 

Upon  the  whole,  with  some  hesitation  and  regret^ 
I  am  obliged  to  concur  in  the  opinion  already  expressed 
by  your  Lordships. 

As  to  Dr.  Buchanan,  I  think  there  can  be  no  doubt 
that  the  judgment  should  be  affirmed,  with  oosta 

Mr.  ^Attorney-Oenercd :  Will  your  Lordships  aDow 
me  to  interpose  before  the  question  is  put  to  die 
House.  I  think  your  Lordships  may  have  overlooked 
the  particular  form  of  the  Interlocutor,  and  not  have 
observed  that  Dr.  Andrew  Buchanan  was  not  distin- 
guished fix)m  the  others,  but  that  these  Interlocoton 
hold  all  the  trustees  to  be  liable  to  the  extent  of  ti^ 
trust  fimda    It  rather  strikes  me,  if  I  may  be  per- 
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mitted  to  say  so,  that  your  Lordships'  principle  would       lumsdbm 
suggest  another  foim  as  to  him,  namely,  assoilzing  him  bo^"*"*".  "  *«•• 
from  the  conclusions  of  the  summons.     He  appeared 
together  with  the  rest.     Whether  your  Lordships  will 
dea]  with  the  expenses,  bearing  that  in  mind,  it  is  for 
your  Lordships  to  say. 

LoBB  Chancellor  :  I  think  the  Interlocutor  must 
be  taken  together.  Of  course  Dr.  Buchanan  is  liable 
to  the  extent  of  the  trust  funds,  and  there  is  no 
certainty  that  there  may  not  be  trust  funds  still  in 
the  power  of  the  trustees.  We  dismiss  the  Appeal, 
and  give  Mr.  Buchanan  cost& 

Judgment. 

Ordered  uid  Adjudged,  That  with  respect  to  all  the  said  Re- 
spondents to  the  Appeal  except  Andrew  Buchanan,  the  said 
Interlocutors,  in  so  fkr  as  complained  of  in  the  said  Appeal, 
be,  and  the  same  are  hereby  reversed  :  And  it  is  further  Ordered 
and  Adjudged,  That  with  respect  to  the  said  Respondent  Andrew 
Buchanan  the  said  petition  and  appeal  be,  and  the  same  is  hereby 
dismissed  this  House :  And  it  is  further  Ordered,  That  the  Ap- 
pellant do  pay  or  cause  to  be  paid  to  the  said  Respondent  Andrew 
Buchanan  the  costs  incurred  by  him  in  respect  of  the  sud  Appeal, 
the  amount  thereof  to  be  certified  by  the  Clerk  ofthe  Parliaments : 
And  it  is  further  Ordered  and  Adjudged,  That  the  cause  be  remitted 
back  to  the  Court  of  Session  in  Scotland,  with  directions  to  that 
Court  to  pronounce  decree  against  the  said  Respondents,  except 
the  said  Respondent  Andrew  Buchanan,  in  terms  of  the  conclu- 
sions of  the  summons  in  the  action  in  that  Court  in  the  proceed- 
ings mentioned,  subject  to  the  provisions  of  this  order  and 
judgment,  and  to  do  ^rther  in  the  said  cause  as  shall  be  just  and 
consistent  herewith. 

Murray  &  Hutchins — Grahames  &  Wardlaw. 
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\m,  HUNTER,  et  al., Appbli-akts. 

^'^5;J|^*g»*' THE  EARL  OF  HOPETOUN,     ....    Respondent  («). 

Lease — Conditional  Renewal — Excuse  for  non-per/orw^' 
ance  of  Condition. — Held  (reversing  the  Decree  below), 
that  the  non-performance  of  a  condition  may  be  excused 
by  the  conduct  of  the  party  who  la  to  receive  the  per- 
formance ;  as  by  his  preventing  or  obstructing  the  per- 
formance ;  by  his  misleading  or  deceiving  the  party  who 
is  to  make  the  performance;  or  by  his  omitting,  or 
evading,  or  contesting,  the  execution  of  some  neceasaiy 
act  incumbent  on  himself,  and  which  ought  to  antecede 
the  performance  of  the  condition. 

In  such  a  case  the  object  which  the  performance  of  the  con- 
dition would  have  secured,  will  in  equity  be  considered  as 
attained. 

Per  Lord  Cranworth  :  By  the  conduct  of  the  parties  it  had 
been  agreed  that  the  new  lease  should  be  granted  ;  and 
they  stand  in  the  same  light  as  if  they  had  constituted 
between  them  the  relation  of  landlord  and  tenant. 

Lis  pendens  asleep, — ^A  suit  though  asleep  continues  in 
pendente  till  disposed  of ;  and  the  parties  are  stUl  at  issue 
though  the  lis  may  have  been  for  years  comatose. 

An  action  was  commenced  in  1845,  and  a  defence  lodged. 
In  1847  the  proceedings  ceased,  and  the  action  became 
dormant.  Held  (18  years  afterwards),  that  the  lis, 
though  still  asleep,  was  nevertheless  in  pendente^  and 
liable  to  be  roused  at  the  volition  of  either  party. 

(a)  Reported  in  the  Third  Series  of  the  Court  of  Session  Caies, 
vol.  i.  p.  1074  ;  and  in  the  Scottish  Jurist,  voL  zxxv.  p.  613.  The 
case  involves  an  important  principle,  but  is  given  here  M^,  the 
present  Lord  Chancellor  being  of  opinion  that  "  every  Law  Re> 
"  porter  deserves  well  of  his  country  who  condenses.*'  His 
Lordship  adds,  that  "  he  best  performs  his  duty  who  gives  only 
"  the  pith  of  what  is  necessary  to  the  decision."  Stiprk,  voL  L 
p.  724.  The  object  is  not  to  beget  doubts,  or  excite  critictnn,  or 
promote  or  furnish  weapons  for  litigation,  but  to  advanoe,*aiid 
simplify,  and  fix,  the  national  Jurisprudence. 
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A  long  succession  of  leases,  perpetually  renewable  Hmtrn.  w  al. 
every  nineteenth  year,  of  a  valuable  farm  in  the  n^moM. 
Lothians^  had  been  granted  by  the  Respondent  and 
his  predecessors  to  the  Appellants  and  their  prede- 
cessors, on  the  performance  of  a  condition  which  re- 
quired the  lessees  to  pay  a  fine,  and  make  a  formal 
requisition  as  the  necessary  antecedent  to  the  granting 
each  consecutive  renewal.  The  last  performance  of 
the  condition  was  at  Whitsunday  1841.  It  failed  of 
effect ;  for  the  Respondent  disputed  the  Appellant's 
right,  and  refused  to  renew.  A  litigation  thereupon 
ensued,  and  then  a  treaty,  and  afterwards  a  long  corre- 
spondence (a),  the  effect  of  which  was,  that  the  Appel- 
lant (who  continued  in  possession  without  a  renewal 
till  the  expiration  of  a  further  term  of  19  years)  omitted 
at  Whitsunday  1860  to  pay  the  stipulated  fine,  and  to 
serve  the  stipulated  requisition. 

The  Respondent,  Lord  Hopetoun,  thereupon  insisted 
that  the  Appellant's  right  had,  by  his  own  default, 
come  to  an  end. 

The  question  was,  whether  the  performance  of  the 
condition  at  Whitsunday  1860  was  or  was  not  imder 
the  circumstances  excuseable,  and  sufiiciently  satisfied 
by  the  agreement  at  which  the  parties  had  arrived  by 
correspondence  and  otherwise. 

(a)  The  quarto  prints  laid  before  the  Lords  coiuisted  of  i25 
pages,  made  up  of  pleadings,  leases,  letters,  and  other  documents. 
Are  these  to  be  set  out  in  a  report  ?  Lord  St.  Leonards  says  No. 
His  Lordship,  addressing  the  Committee  of  the  English  Bar  on 
the  12th  February  1864,  remarks  that  "cases  depending  upon  the 
construction  of  a  long  correspondence  can  hardly  be  usefully 
reported,  unless  the  Judge  lays  down  or  explains  a  rule  of  law. 
A  Judge  may  with  great  propriety  go  at  large  into  an  examination 
of  the  hcta  for  the  satisfaction  of  the  suitor,  which  it  may  not  be 
necessary  to  report  at  length,  although  no  doubt  the  Court  fre- 
quently, in  its  own  view  of  the  facts,  clears  up  half  the  difficulties 
in  the  case."  The  construction  put  upon  documents  by  the 
Court  of  Last  Resort  is  final.  This  is  a  reason  for  not  idw^s 
giving  the  documents  themselves. 
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HoMTE..  n  AL.  Oil  the  10th  July  18G3  the  Second  Division  of  the 
Honi<£l!.  Court  of  Session  (a),  adhering  to  the  Lord  OrdiTUiry's 
Interlocutor,  decided  that  all  right  on  the  part  of  the 
Appellants  to  obtain  a  renewed  lease  had  ceased  and 
determined  by  reason  of  his  failure  to  comply  with 
the  condition.    Hence  the  present  Appeal 

Mr.  RoU  and  Sir  Hibgh  Caima,  on  behalf  of  the 
Appellant,  insisted  that  from  the  evidence  it  appeared 
that  the  Respondent  had  beguiled  the  Appellant  into 
a  belief  that  the  lease  would  be  granted,  and  that  he 
held  out  this  expectation  by  his  letters  till  the  time 
was  gone  by  for  making  requisition.  The  Kespondent 
then  turned  round  and  said, "  Tour  right  is  at  an  end" 
Such  conduct  equity  would  not  permit.  Cruises 
Digest  (6),  Duke  of  St.  Albcm's  v.  Shore  (c),  Plandie  v. 
Cdburn  (d),  Hocheeter  v.  Latour  (e).  Lord  St  Leonards' 
Laws  of  Property  in  the  House  of  liords  (/),  Hawea  v. 
Bryant  {g). 

Sir  FitzRoy  Kelly  and  Mr.  ^.Tuier^onfor  theBe- 
spondent  This  case  is  concluded  by  the  judgment  of 
the  House  in  Wight  v.  Earl  of  Hopetotm  (A). 

[The  LoBD  Chancellor  :  The  only  point  there  was 
whether  the  lease  terminated  at  Whitsunday,  or  at 
the  removal  of  the  away-going  crop.] 

Relief  will  not  be  granted  to  a  tenant  who  has  been 
guilty  of  laches,  4  Jarman's  By thewood  (^). 

Aor*  a^HiceiM^,     The  Lord  Chancellor  (*) : 

Mr.  Hunter,  on  the  12th  May  1841,  being  more 
than  12  months  before  the  expiration  of  the  leaK, 
duly  demanded  a  renewal  in  his  favour.    With  that 

(a)  Lord  Neaves  diuentingf. 

(b)  Estate  on  Condition,  Tit.  13,  sect.  2. 

(c)  I  H.  Black,  270.  (d)  8  Bing.  14. 
(e)  2  £U.  &  Bl.  678.               (/)  p.  540. 

r  (9)  4  Russ.  89.  (A)  Suprit,  p.  729. 

(t)  Third  edition,  p.  397.        (k)  Lord  Westbofy. 
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demand  the  landlord  refused  to  comply,  and  insisted  Hmmi,  bt  al. 
that  Mr.  Hunter  was  not  entitled  to  a  renewal,  or  to     i^pmoN. 
continue  in  the  tenancy  of  the  farm.    Mr.  Hunter  Lard  aiaHetaafft 
consequently,  in  the  month  of  December  1845,  com- 
menced an  action  against  the  landlord,  concluding  to 
have  it  decreed  that  he  should  renew  the  lease  for 
the  term  of  19  years  from  Whitsunday  1842. 

In  his  defences  to  this  action  the  landlord  insisted 
that  the  obligation  to  renew  was  dependent  not  only 
on  the  tenant's  making  tender  and  demand  at  least 
12  months  before  the  end  of  every  term  of  19  years, 
but  also  on  the  tenant's  acquiescence  in  certain  re- 
strictions which  the  landlord  proposed. 

This  action  has  never  been  disposed  of,  no  further 
step  having  been  taken  since  the  defences  were 
lodged.  It  has  been  asleep  since  1847,  but  it  is  still 
lis  pendens. 

From  the  issues  raised  two  things  are  plain ;  Istly, 
that  the  landlord  denied  the  existence  of  any  tenancy, 
and  refused  to  grant  the  lease,  which,  if  granted,  would 
have  contained  that  covenant  to  renew  which  the 
Appellants  would  have  then  been  entitled  to  exercise ; 
2ndly,  that  until  the  question  as  to  the  proposed  re- 
strictions was  disposed  of,  the  tenant  could  not  know 
what  would  be  the  exact  terms  of  the  lease  to  be 
granted  by  the  landlord,  and  what  he  would  be 
entitled  to  receive  under  the  covenant  to  renew. 

The  question  is  whether,  pending  this  denial  by 
the  landlord  of  the  relation  of  landlord  and  tenant^ 
and  his  refusal  to  grant  a  new  lease  (a  refusal  now 
in  effect  admitted  to  have  been  unfounded),  the  land- 
lord has  a  right  to  insist  that  it  was  the  duty  of  the 
tenant  to  treat  the  refused  lease  as  granted,  and  to 
give  notice  of  renewal  12  months  before  the  day  on 
which  the  lease  so  refused  would  have  expired. 

It  is  difficult  to   understand  how  the  landlord. 
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KunTo.  BT  Ai.  refusing  the  lease  and  insiaiing  that  the  relation  of 
Homou».  landlord  and  tenant  was  at  an  end,  can  yet  be  heard 
Lord  ckamce.hi^M  to  allege  that  he  has  a  right  to  treat  the  lease  as  if  it 
had  been  granted  instead  of  having  been  withheld ; 
and  to  require  the  lessee  to  fulfil  the  obligations  which 
would  have  attached  to  him,  if  the  relation  of  landlord 
and  tenant  had  been  admitted,  and  the  lease  executed 
in  pursuance  of  the  covenant  to  renew. 

The  landlord  seeks  to  avail  himself  of  two  inconsis- 
tent defences. 

If  the  tenant  gives  notice  to  renew,  the  landlord 
claims  the  benefit  of  his  defences  to  the  action,  and 
denies  the  tenancy ;  and  if  the  tenant,  by  reason  of 
the  suit,  does  not  give  notice,  the  landlord  immediately 
treats  him  as  tenant,  and  insists  on  the  want  of 
notice  in  conformity  with  the  covenant. 

Such  conduct  is  plainly  inequitable.  Until  the 
lease  of  1841  was  duly  constituted,  no  l^al  formal 
notice  could  be  given.  In  fact  there  was  nothing  in 
existence  that  could  be  the  subject  of  renewal,  or  of 
a  demand  of  renewal. 

That  Mr.  Hunter  s  action  was  not  more  aetively 
prosecuted  must  be  attributed  to  the  evasive  conduct 
of  the  landlord's  agent.  It  is  true  that  in  his  letters 
the  agent  carefully  reserves  all  the  benefit  of  the  defences 
put  in  by  the  Earl  to  Mr.  Hunter's  action.  But  the 
con-espondence  of  the  agent  and  the  acts  done  by  him 
are  such  as  to  induce  Mr.  Hunter  and  his  repreEenta- 
tives  to  believe  that  the  lease  claimed  would  he 
granted. 

There  had  been  much  correspondence  as  to  the  form 
of  the  intended  lease,  the  draft  of  which  had  been 
prepared  by  the  landlord's  agent,  and  with  some  altera- 
tions had  been  remitted  to  him  by  the  tenant  s  agent 
for  final  adjustment.  This  draft  lease  remained  in  the 
possession  of  the  landlord's  agent ;  and  the  tenant's 
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anient  was  unable  to  obtain  from  him  any  answer  as  »o«tb»,m'al. 
to  the  completion  of  the  lease.     In  the  letters  there  is      Hotnom. 
no  intimation  by  the  landlord's  agent  that  he  would  /^rfj^cftor** 
refuse  to  renew.     At  length,  on  the  12th  February 
1861,  the  agent  of  the  tenant  wrote  to  the  agent  of 
the  landlord  a  letter  containing  the  following  passage : 

As  to  the  lease,  the  draft  of  which  you  have  not  yet  adjusted,  I 
tee  the  term  of  it  expires  at  Whitsunday.  I  made  no  tender  and 
demand,  as  the  lease  had  not  heen  adjusted ;  hut  I  have  now  to 
submit  that  the  draft  be  altered  so  as  to  include  another  nineteen 
years.  The  present  fine  and  interest,  as  well  as  the  former  one, 
axe  of  course  ready  to  he  paid  whenever  you  please. 

The  mask  is  then  thrown  off  by  the  following 
intimation  from  the  landlord's  agent  of  the  16th 
February  1861 : 

Dear  Sir, — As  no  demand  for  the  renewal  of  this  lease  has  heen 
made  by  the  tenant,  the  obligation  to  renew  has  come  to  an  end. 

This  assertion,  however,  is  founded  on  a  mistake  in 
law. 

The  relative  position  of  the  parties  at  the  time 
when,  as  the  landlord  now  alleges,  notice  ought  to 
have  been  given  is  to  be  considered.  At  that  time 
the  landlord  had  cautiously  preserved  the  benefit  of 
his  defences  in  the  suit  by  which  the  existence  of  the 
relation  of  landlord  and  tenant  had  been  repudiated 
and  denied.  The  demand  made  by  the  tenant  of  the 
lease  of  1841  was  of  course  a  demand  of  the  covenant 
for  renewal,  which  that  lease  if  constituted  would 
have  contained.  Until  that  covenant  was  granted  the 
tenant  had  no  power  nor  was  under  any  obligation  to 
make  any  other  demand  for  renewal  than  that  involved 
in  the  subsisting  suit. 

I  concur  in  the  observations  of  Lord  Weaves,  that 
as  long  as  the  landlord  is  in  default,  he  cannot  main- 
tain the  present  action,  by  which  he  seeks  to  prejudice 
the  tenant  for  not  complying  with  a  contract  which 
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HniTBi.n'Ab   iiad  no  actual  and  formal  existence  in  consequence  of 

•    ^Aiovs:     the  landlord's  default 

i^rd  oaw:rUoru  There  is  an  attempt  by  the  landlord  to  show  that 
the  objections  to  granting  the  lease  of  1861  was  tacitly 
withdrawn  by  the  landlord,  and  that  it  was  under- 
stood that  the  tenant  should  hold  and  enjoy  the  &rm 
as  if  the  renewed  lease  had  been  duly  granted.  It  is 
a  sufficient  answer  to  say  that  at  the  commencement 
and  throughout  the  whole  of  the  correspondence  and 
treaty  the  agent  of  the  landlord  carefully  saved  and 
reserved  the  benefit  of  the  defences  in  the  pending 
action. 

The  landlord's  agent  of  course  knew  that  the  prin- 
cipal object  of  the  tenant  in  demanding  the  renewed 
lease  was  the  covenant  for  renewal  that  would  be 
contained  in  it  But  if  the  object  of  the  landlord's 
agent  had  been  to  keep  Mr.  Hunter  in  play,  and 
induce  him  not  to  prosecute  his  suit  until  after  the 
time  for  demanding  a  renewal  had  expired, — ^he  could 
not  have  acted  more  effectually. 

The  Court  below  has  apparently  assumed  that  the 
lease  of  1841  ought  to  have  been  granted,  and  that 
the  case  must  be  treated  as  if  it  had  been  actually 
granted  I  submit  that  this  view  of  the  case  is  not 
the  correct  one;  and  I  must  therefore  advise  your 
Lordships  to  declare  that,  having  regard  to  tiie  action 
commenced  by  the  tenant  in  1841,  which  is  still  un- 
disposed of,  and  to  the  defences  to  that  action,  and 
the  subsequent  treaty  and  correspondence  between 
the  agents  of  the  landlord  and  the  tenant  respectively, 
this  House  doth  reverse  the  Interlocutors  complamed 
of  with  expenses. 

^^^ot^^'     Lord  Cbanworth  : 

My  Lords,  it  is  not  in  dispute  that  before  Wliit- 
Sunday  1841  Mr.  Hunter  duly  tendered  his  fine  and 
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applied  for  a  new  lease  for  19  years  from  Whitsunday  HcinrBft,  n  al. 
1842.    He  did  not  tender  the  fine  before  the  end  of     i^*,^^;;^. 
19  years  from  Whitsunday  1841 ;  and  the  question  i,^  ^^yfortk-, 
whether  he  is  entitled  to  the  lease  seems  to  me  to 
depend  upon  this,  whether  by  the  conduct  of  the 
parties  it  had  or  had  not  been  agreed  that  the  new 
lease  should  be  considered  as  granted,  and  that  the 
parties  should  stand  in  the  same  light  as  if  they  had 
legally  constituted  between  them  the  relation  of  land- 
lord and  tenant.     Whether  they  had  or  had  not  so 
done  depends  upon  the  effect  of  the  correspondence 
which  passed  between  them.     I  have  gone  very  care- 
fully through  the  correspondence,  and  have  come  to 
the  same  conclusion  as  that  of  my  noble  and  learned 
friend. 

The  fair  import  of  what  passed  is  that  Mr.  Hunter, 
after  his  tender  in  1841,  pressed  the  landlord  to  send 
the  draft  of  a  new  lease,  and  that  after  a  delay  of 
above  four  years,  during  which  several  letters  passed, 
Mr.  Hunter  raised  an  action  to  compel  implement  of 
the  covenant. 

The  landlord's  agent  answered  that  he  was  not  bound 
to  grant  a  lease.  Nevertheless,  he  eventually  sent  the 
draft  of  a  lease  which  he  was  willing  to  grant,  desiring 
the  tenant  to  consider  it.  This  the  tenant  did ;  and 
he  returned  the  draft  with  several  alterations,  to  all 
of  which,  except  three,  the  landlord  agreed.  The 
tenant  pointed  out  reasons  why  he  could  not  agree  on 
these  three  points,  but  proposed  an  arbitrament.  After 
two  letters  from  the  tenant's  agent,  and  the  expiration 
of  nine  months,  the  landlord's  agent  apologized  for 
his  delay ;  and  six  mouths  afterwards  he  wrote  that 
he  hoped  that  matters  might  now  be  settled.  But  in 
spite  of  a  further  application  from  the  tenant,  he 
eventually  let  the  matter  drop. 

I  think  the  blame  of  this  delay  is  to  be  attributed 

3u2 
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HuirrKM, BT AL.  to  the  landlord's  agent;  and  that  till  the  landlord 
^mooH,     ^^  granted,  or  acknowledged  his  obligation  to  grants 

Lord  (y^Zportk'i  a  lease  on  terms  agreed  upon,  he  has  no  right  to 
complain  that  the  tenant  has  not  tendered  money 
and  done  acts  which,  if  the  lease  had  been  granted, 
he  would  have  been  bound  to  tender  and  do ;  but  his 
obligation  to  tender  and  do  which  did  not  exbt  until 
the  lease  was  made.  I  am,  therefore,  clearly  of  opinion 
(without  going  further  into  detail)  that  the  conclusion 
at  which  my  noble  and  learned  friend  has  arrived  is 
that  which  your  Lordships  ought  to  adopt. 

Lord  X^idown^s        Lord  KiNGSDOWN  : 

This  case  cannot  be  governed  or  affected  by  the 
judgment  in  Wight  v.  Lord  Hopetoun  (a).  The  grounds 
on  which  the  Appellant  relies  in  the  present  case  are, 
— 1st.  That  the  Respondent  had  denied  his  liability 
to  grant  any  lease  at  all,  and  had  insisted  that  the 
tenant  had  forfeited  his  right  to  demand  one.  2nd. 
That  if  the  Appellant  were  bound  to  give  the  notice 
he  was  lulled  into  security  and  prevented  from  doing 
so  by  the  acts  or  neglect  of  the  Respondent. 

With  respect  to  the  first  point  it  must  be  remem- 
bered that  in  Hunter  s  suit  two  questions  were  at 
issue :  1st,  whether  the  Plaintiff  was  entitled  to  a 
lease  at  all ;  and,  2ndly,  what  were  to  be  the  terms  of 
the  lease  if  one  were  granted  ? 

Now  it  seems  to  me  that  the  Appellant  may  with 
reason  say  that  before  he  exercised  his  option  as  to 
requiring  a  renewal  of  the  lease,  he  was  entitled  to 
know  what  the  terms  of  it  were  to  be.  By  whose 
default  was  it  that  the  terms  of  the  lease  were  not 
settled  before  the  time  for  giving  the  notice  had  ex- 
pired ?  Upon  that  question  I  think  no  doubt  can  be 
entertained. 

(«)  it^rit,  p.  729. 
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On  the  10th  March  1846,  Lord  Hopetoun  filed  his  hu»tbe.etal. 
pleas,  insisting,  first,  that  the  Plaintiff  had  forfeited      h^ctoun. 
all  right  to  a  renewal ;  secondly,   that  the  Plaintiff  Lard  x^sdown^t 
was  not  entitled  to  a  lease  expressed  in  the  same 
terms  as  the  previous  one. 

After  these  pleas  had  been  filed,  we  have  on  the 
18th  April  1846,  a  letter  of  Mr.  Hope  upon  the  subject 
of  the  timber,  stating  that  if  a  concession  were  made 
by  Hunter,  he  thought  the  matter  might  be  settled ; 
'^  but  that  if  not,  the  suit  must 'proceed  and  all  pleas 
be  maintained." 

Till  something  was  done  by  Lord  Hopetoun's  agents, 
I  think  that  it  was  not  incumbent  on  the  Appellants 
to  take  any  step,  but  that  they  had  a  right  to  consider 
that  matters  were  to  remain  in  statu  quo. 

On  looking  at  the  whole  effect  of  the  evidence,  I 
think  that  Lord  Hopetoun  must  be  considered  to  have 
retained  to  the  last  the  position  which  he  had  assumed 
in  the  suit  with  Hunter,  and  to  have  insisted  on  the 
pleas  which  he  had  filed.  I  think,  therefore,  that,  not- 
withstanding Lord  Hopetoun  received  the  rent  ac- 
cording to  the  lease,  and  did  not  attempt  to  disturb 
the  possession  of  the  tenant,  he  has  no  right  to  say 
that  he  acknowledged  the  rights  of  the  tenant  to  have 
such  a  lease  granted.  On  the  contrary,  I  think  that 
he  must  be  treated  as  having  repudiated  his  obligation 
to  grant  any  lease,  and  to  have  insisted  on  the  for- 
feiture which  he  had  set  up  in  the  suit,  which,  although 
it  had  fallen  asleep,  was,  when  the  notice  should  have 
been  given,  and  I  imagine  still  is,  a  lis  pendens.  If 
Lord  Hopetoun  denied  the  right  to  the  immediate 
lease,  of  course  he  denied  the  right  to  any  renewed 
lease.  The  immediate  lease  sought  was  the  founda- 
tion of  the  right  to  the  renewal  He  cannot,  there- 
fore, in  my  opinion,  complain  that  a  claim  was  not 
formally  made,  which  in  fact  could  not  arise  till  the 


982 


CASES   IN   THE   HOUSE   OF    LORDS. 


HcirrEa,  rr  al.  right  to  the  immediate  lease  had  either  been  decreed 
HomouN.      or  admitted. 

^'O^  ^^iSf"^*'  TJnder  these  circumstances  I  think  thai  Lord  Hope- 
toun  is  precluded  in  equity  from  availing  himself  of 
the  plea  that  the  notice  was  not  given  in  proper  time, 
and  I  therefore  concur  in  the  judgment  proposed  hy 
the  Lord  Chancellor. 

Ordered  and  Adjudged,  That  having  regard  to  the  action  railed 
by  WiUiam  Hunter  in  1845  against  the  Earl  of  Hopetoim,  in  the 
proceedings  mentioned,  and  which  action  is  still  midisposed  oi, 
and  to  the  defences  of  that  action,  and  the  subsequent  treaty  and 
oonespondence  between  the  agents  of  the  Pursuer  and  the  De- 
fender respectively,  also  in  the  said  proceedings  mentioned,  the 
said  Interlocutors  complained  of  in  the  said  Appeal  be  and  the 
same  are  hereby  reversed ;  and  that  the  Defenders  (AppeUants) 
be  assoikied  from  the  conclusions  of  the  summons  in  the  action 
in  which  the  sidd  Interlocutors  were  pronounced,  with  the  ex- 
penses incurred  by  them  in  the  Court  of  Session,  but  withoat 
prejudice  to  any  question  which  may  fell  to  be  determined  in  tiie 
said  first-mentioned  action  of  1845 :  And  it  is  further  Ordered, 
That  the  Pursuer  (Respondent)  do  repay  to  the  Defenders  (Appel- 
lants) the  expenses  to  which  the  said  Defenders  (AppeUants)  were 
found  liable  under  the  said  Interlocutor  of  the  10th  of  July  1863, 
if  paid  by  the  said  Defenders  (Appellants) :  And  it  is  also  foiiher 
Ordered,  That  the  cause  be  and  is  hereby  remitted  back  to  the 
Court  of  Session  in  Scotland,  to  do  therein  as  shall  be  just  and 
consistent  with  this  Judgment. 

Loch  &  McLaurin — Connell  &  Hop& 
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EWART,  ET  AL., Appellants.      ^a^JSLiuk, 

LATTA, RespondeiU: 

Principal  and  Surety, — ^A  snretj  is  not  entitled^  in  Scot- 
land or  in  England,  to  have  an  aasignnient  of  the  prin* 
cipal  securitj,  unless  he  pajs  the  debt  in  full. 

Bankruptcy, — Payment  of  a  dividend  in  bankruptcy  is  not 
payment  of  the  debt  except  as  against  the  debtor  himself, 
and  confers  no  right  on  the  bankrupt  or  his  assignee  to 
call  upon  the  creditor  to  surrender  any  collateral  secu- 
rities. 

Proof  is  Payment, — ^Import  of  this  phrase  as  used  in 
bankruptcy. 

The  Appellant,  a  London  merchant,  having  ad- 
vanced 1,0002.  to  Moonsey  (a)  and  McAlpine,  both 
carrying  on  business  in  partnership  as  solicitors  in 
Carlisle,  they  granted  to  him  a  promissory  note  in  the 
terms  following : — 

Carhsle,  April  21, 1856, — We  jointly  and  severally  promise  to 
pay  to  John  Ewart,  Esq.,  or  order  1,000/.  sterliDf^,  by  half-yearly 
instalments  of  100/.,  interest  at  5  per  cent,  per  annum  for  value 
received ;  as  witness  our  hands. — 6.  Mounsey,  D.  McAlpin. 

As  a  further  security  to  the  Appellant  two  policies 
of  insurance  were  deposited  with  him,  with  a  memo- 
randum as  follows : — 

MxifORANDUM. — That  we,  George  Mounsey  and  Daniel 
McAlpine,  have  deposited  with  John  Ewart  a  certain  policy  of 
assurance  on  the  life  of  the  said  George  Mounsey,  numbered 
86,066,  and  a  certain  policy  on  the  life  of  the  said  Daniel  McAlpine, 
numbered  86,030,  under  the  common  seal  of  the  Eagle  Life  Insu- 
rance Company,  as  a  collateral  security  for  the  payment  of  the 
sum  of  1,000/.  and  interest  due  from  us,  dated  the  21  st  April 
instant ;  as  witness  our  hands  this  21st  day  of  April  1856. — 
Gborob  Mounsby,  D.  McAlpinb. 

The  partnership  of  Mounsey  and  McAlpine  was  dis- 
solved in  1860.    McAlpine  undertook  collection  of  the 
debts,  and,  in  a  correspondence  with  the  Appellant, 
admitted  liability  on  the  bill ;  but,  being  unable  to  pay, 
(a)  Mounsey  was  the  Appellant's  brother-in-law, 
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he  granted,  along  with  his  &ther-in4aw,  Alex.  Christie, 
wine  merchant  in  Edinbui^h,  a  further  security  to 
the  Appellant,  in  the  form  of  the  following  note : — 

Two  yean  after  date  we  jointly  and  severally  promiae  to  pay 
John  Ewart,  Esq.,  or  order,  1,000/.  with  interest  thereon  in  the 
meantime  yearly  at  the  rate  of  6  per  cent. ;  value  receiTed. 

3l8t  March  1860.  D.  McAlpin,  Alex.  Christik. 

Christie's  estate  was  sequestrated  in  1862,  and  the 
Respondent  was  appointed  trustee  in  the  bankruptcy. 
The  Appellant  claimed  to  be  ranked  as  debtor  for 
1,0002.  and  interest,  and  in  his  affidavit  under  the 
Statute  stated  the  first  promissory  note  as  a  collateral 
security,  and  Mounsey  and  McAlpine  as  co-obligants. 
The  trustee  declined  to  rank  this  claim  unless  the 
Appellant  should  assign  to  him  the  securities,  and  his 
right  of  action  against  Mounsey  and  McAlpine,  on  the 
ground  that  the  bankrupt  was  only  in  fiust  a  surety 
for  these  parties,  and  that  he  was  therefore  entitled, 
on  making  payment,  though  in  part  only,  to  reim- 
bursement by  them. 

The  Lord  Ordinary,  on  appeal,  recalled  this  order 
of  the  trustee,  holding  that  "  the  equitable  claim  upon 
a  creditor  to  grant  an  assignation  in  favour  of  a  cau- 
tioner who  pays  the  debt,  only  exists  when  the 
cautioner  pays  the  whole  debt,"  and  that  **  a  ranking" 
on  a  bankrupt  estate,  which,  as  regards  a  creditor,  is 
only  payment  of  part  of  the  debt,  cannot  entitle  the 
trustee  to  demand  an  assignation  as  if  there  had  been 
full  payment.  The  Inner  House,  however,  differed 
from  the  Lord  Ordinary,  and  made  an  order  that  pro- 
cedure should  be  stayed  to  allow  the  Appellant  to  take 
steps  to  obtain  payment  from  Mounsey,  as  the  princi- 
pal debtor.  On  the  Appellant  declining  to  take  any 
such  steps,  the  Inner  House  pronounced  the  following 
judgment. 

"  Fmd  that  in  the  drcumstances  of  this  case  tiie  AppeDant  is 
"  not  entitled  to  payment  of  the  oonngned  dividend  cafwspond* 


CASES   IN   THE   HOUSE  OF   LORDS.  985 

'*  log  to  the  debt  for  which  he  has  been  ranked  on  the  bankrupt    Ewa«t.  n  At. 

**  estate,  or  any  subsequent  dividends,  until  he  shall  execute  and         latta. 

"  deliver  an  assignation  in  favour  of  the  trustee  on  that  estate, 

"  for  behoof  of  the  creditors  thereon,  of  the  said  debt,  and  of  the 

"  securities  held  by  the  Appellant  for  the  same,  including  the 

"  earlier  promissory  note  and  policies  of  insurance  in  dispute,  to 

"  the  effect  of  enabling  the  said  trustee  to  recover  from  the  prin- 

"  cipal  debtors,  George  Mounsey  and  Daniel  Mc Alpine,  and  their 

''  respective  estates,  the  amount  of  the  said  dividends  and  inte- 

"  rest,  in  so  far  as  the  said  trustee  may  be  otherwise  legally 

"  entitled  to  recover  the  same;  but  qualified  always  the  said 

"  assignation  with  this  express  provision  and  declaration  that  the 

"  same  shall  not  be  used  or  be  capable  of  being  used  in  competi- 

*'  tion  with  the  Appellant  in  any  steps  taken  or  to  be  taken  by 

"  him  for  the  due  and  timeous  recovery  of  the  full  balance  of  his 

"  said  debt,  interest,  and  expenses,  or  otherwise  in  prejudice  of 

"  ihe  Appellant,  as  a  creditor  preferable  in  all  respects  to  the  said 

"  trustee  for  payment  of  the  said  balance,  interest,  and  expenses." 

.From  this  judgment  the  present  Appeal  was  pre- 
sented to  the  House. 

Mr.  Bolt,  Mr.  Boyd  Kinnear,  and  Mr.  Mounaey  for 
the  Appellants,  argued  that  there  was  nothing  in  the 
Scottish  bankrupt  Statute  justifying  the  conditions 
imposed  by  the  trustee  on  the  Appellant.  For  the 
purposes  of  voting  in  the  bankruptcy  the  Appellant 
was  required  to  set  a  value  on  any  collateral  obliga- 
tions he  might  hold,  and  to  deduct  them  from  his 
debt^  but  this  was  not  the  case  in  regard  to  drawing 
dividends,  as  to  which  a  clear  distinction  was  made 
by  the  Act,  and  the  benefit  of  all  securities,  except 
such  as  were  over  the  estate  of  the  bankrupt  himself, 
was  reserved  to  the  creditor  until  he  had  obtained 
from  one  source  or  other  full  payment.  The  question 
then  was,  whether  there  was  anything  in  the  common 
law  to  support  the  principle  laid  down  by  the  Court 
of  Session.  No  case  could,  however,  be  cited  to  sup- 
port it  In  a  case  where,  as  in  this,  the  surety  is 
bound  as  full  debtor,  there  was  no  right  of  discussion  (a), 

(a)  Ersk.  iii.  3,  61 ;  1  Bell's  Com,  347. 
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and  in  any  case  such  right  is  abolished  by  19  &20  Vict 
c.  60.  s.  8,  unless  it  is  distinctly  expressed.  The  text 
writers  laid  down  the  principle  that  no  partial  pay- 
ment entitled  a  surety  to  demand  an  assignment  of 
collateral  securities  (a).  The  Appellant,  on  receiving 
full  payment,  has  always  been  ready  to  grant  the 
assignation  required,  but  he  is  not  bound  to  grant  it 
without  full  payment.  There  is  no  pretence  for  saying 
that  because  bankruptcy  has  intervened,  and  he  cannot 
obtain  full  payment,  the  partial  payment  is  to  be 
accounted  as  if  it  were  in  fidL  The  trustee  on  the 
bankrupt's  estate  can  have  no  better  right  than  the 
bankrupt,  if  solvent,  would  have  had  himself. 

The  Attorney  General  (b)  and  Mr.  Anderson  for  the 
Bespondents  insisted  that  partial  payment  by  dividend 
in  a  bankruptcy  was  to  be  taken  in  such  a  question 
as  full  payment,  being  all  that  in  the  ciieumstanoes 
could  be  paid.  There  were  cases  in  which  the  prin- 
ciple of  assigning  securities  on  a  partial  payment  had 
been  recognized  (c). 

The  Lord  Chancellor  (d) : 

My  Lords,  the  rules  which  are  applicable  by  the 
law  of  Scotland,  and  which  prevail  equally  under  the 
law  of  England,  as  between  principal  and  surety,  are 
few  and  very  intelligible.  The  surety  has  a  right  in 
certain  cases>  where  the  nature  of  his  obligation  as 
surety  is  perfectly  clear  upon  the  face  of  the  instru- 
ment, to  call  upon  the  creditor  to  resort  first  to  the 
principal  debtor  for  payment  of  the  demand.    That  is 

(a)  Enk.  iii.  5,  §  11;  2  Bell's  Com.  534. 
lb)  Sir  Roundell  Palmer. 

(c)  Lowe  9.  Greig,  3  S.D.  543;  Inglis  o.  Bennj,  4  S.D.  119; 
Crantoon  v,  Macdowal,  M.  2552;  Duolop  v.  Spiers,  M.  1383; 
Sligo  9.  Menzies,  2  D.  1478. 

(d)  Lord  Westbuzy. 


CASES   IN    THE   HOUSE   OF   LORDS.  987 

called  in  Scotland  the  right  to  discuss.    So  also,  under    ^^»»; "  *«- 
certain  circumstances,  when  he  has  paid  the  debt  and        ^^^ 

Lord  Ckmmeelior*s 

satisfied  his  obligation,  he  is  entitled  to  stand  in  the 
shoes  of  the  creditor,  and  has  all  the  rights  of  the  cre- 
ditor as  against  the  principal  debtor.  That  is  called 
the  right  to  relief  The  surety  has  another  right  by 
the  law  of  Scotland — he  has  the  right  of  division, 
which  I  apprehend  to  be  this,  that  where  there  are 
several  sureties,  he  has  a  right  to  have  attributed  to 
himself  only  a  proportionate  amount  of  the  liability. 
Ue  has,  further,  the  right  of  contribution,  which  arises 
after  he  has  made  payment ;  that  is,  a  title  to  demand 
from  co-sureties  a  contribution  to  the  joint  liability 
which  he  himself  has  entirely  discharged. 

But  the  sole  question,  in  this  case,  is  whether  adebtor 
who  is  still  in  a  state  of  indebtedness  has  any  right  to 
call  upon  the  creditor  to  make  any  conveyance  of  his 
security  or  his  remedies  against  other  persona  The 
Lord  Ordmary  was  of  opinion  that  there  was  no  such 
right,  and  in  common  reason,  and  according  to  natural 
justice,  this  appears  to  be  quite  obvious,  and  a  very 
reasonable  conclusion,  that  until  the  debtor  has  dis- 
charged himself  of  his  liability,  until  he  has  fulfilled 
his  own  contract,  he  has  no  right  to  dictate  any  terms, 
to  prescribe  any  duty,  or  to  make  any  demand  upon 
his  creditor.  The  creditor  must  be  left  in  full  posses- 
sion of  the  whole  of  the  remedies  which  the  original 
contract  gave  him,  and  he  must  be  left  unfettered  and 
at  liberty  to  exhaust  those  remedies,  and  he  cannot 
be  required  to  put  any  limitation  upon  the  course  of 
legal  action  given  to  him  by  his  contract  by  any  per- 
son who  is  still  his  debtor,  except  upon  the  terms  of 
that  debt  being  completely  satisfied.  That  this  is  the 
law  of  Scotland  I  apprehend  is  quite  dear,  from  what 
has  appeared  in  the  course  of  the  argument,  that 
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although  the  greatest  industry  has  been  exerted,  and 
the  greatest  amount  of  learning  and  familiarity  with 
the  law  and  decisions  of  the  Courts  in  Scotland  has 
been  applied,  yet  no  ease  has  been  cited  in  which  any 
right  of  interference  with  the  creditor  has  been  con- 
ceded to  a  surety  until  the  surety  had  fully  satisfied 
the  measure  of  his  obligation. 

In  order  that  there  may  be  no  misapprehension 
upon  the  matter,  I  will  refer  to  the  case  of  Lowe  and 
Greigy  which  is  the  only  one  that  might  be  supposed 
to  interfere  with  that  position.  In  that  case  there 
was  a  heritable  security ;  the  cautioner  was  botmd, 
not  for  the  principal  debt,  but  for  the  payment  of  the 
interest ;  and  the  interest  accruing  due  de  anno  in 
annum,  or  from  half-year  to  half-year,  became  the 
debt  which  the  surety  was  called  upon  from  time  to 
time  to  pay.  It  was  held  that  when  the  cautioner 
paid  the  full  amount  of  interest  that  had  become  due, 
he,  having  thereby  discharged  to  the  full  extent  the 
money  that  could  be  then  claimed  against  him,  was 
thereupon  entitled  to  the  benefit  of  that  real  secority, 
to  the  extent  of  that  payment.  And  quite  rightly ; 
for  although  he  was  bound,  no  doubt,  to  answer  the 
subsequent  interest,  when  and  as  that  interest  became 
due,  yet,  when  he  made  the  payment  of  the  whole 
amount  of  interest  that  was  due,  he  was  no  longer 
indebted  to  the  principal  creditor  at  all ;  and,  inas- 
much as  it  was  a  payment  in  part  discharge  of  the 
debt  secured  upon  the  land,  he  was  entitled  to  the 
benefit  of  that  security.  The  case  of  Loioe  v.  Greigt 
therefore,  does  not  at  all  interfere  with  the  proposition, 
that  if  there  be  a  personal  contract  in  which  two  are 
bound,  and  one  is  in  reality  surety  for  the  other,  and 
the  contract  is  broken,  and  a  sum  of  money  thereby 
becomes  due,  the  surety,  party  to  the  contract^  is 
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not  entitled  to  prescribe   to  the    creditor  claiming    ewait.  r  ai. 
nnder  the  contract,  any  obligation  in  dealing  with        ^^' 
that  contract    for  the  benefit  of  the  surety,  unless        o^lS^'^^ 
the  surety   has    paid    the    amount    due    upon  that 
contract. 

That  doctrine,  my  Lords,  I  find  laid  down  in  a 
variety  of  passages  that  have  been  cited  from  learned 
authors  on  the  law  of  Scotland,  and  particularly  Pro- 
fessor Bell,  and  also  Mr.  Erskine.  And  the  same 
principle  prevails  also  in  the  law  of  England,  that  if 
a  debt  be  due  from  A.  and  B.,  and  B.  be  the  surety, 
B*.  has  no  right  in  respect  of  that  debt  as  against  the 
ci'editor  unless  he  undertakes  to  pay  and  actually 
does  discharge  it. 

Now,  my  Lords,  the  two  Interlocutors  which  have 
been  pronounced  by  the  Court  of  Session  in  this  case 
have  proceeded  on  a  species  of  equitable  view  of  this 
case  that  is  quite  inconsistent  with  the  principle  to 
which  I  have  adverted.  The  first  Interlocutor,  by 
which  the  Interlocutor  of  the  iwd  Ordinary  was  re- 
called, went  on  the  reasoning  that  the  trustee  under  the 
sequestration,  that  is,  the  representative  of  the  bank* 
rupt  Christie,  who  had  not  paid  the  debt,  was  never- 
theless entitled  to  call  upon  the  principal  creditor  to 
act  finally,  that  is  to  say,  to  require  the  principal 
creditor  to  sue  the  principal  debtor. 

My  Lords,  I  apprehend  that  that  is  quite  a  mis- 
apprehension of  the  principle  of  equity  which  entitles 
the  surety  to  call  upon  the  creditor  to  discuss  the 
principal  debtor.  Unquestionably  the  surety  had 
no  such  right  except  he  undertook  to  pay  the  debt 
But  the  trustee  under  the  sequestration  came  to  the 
Court  of  Session  and  intimated  that  he  could  not  pay 
the  debt.  And  not  offering  to  pay  the  debt,  and 
having  paid  only  a  part  of  it,  he  claims,  in  respect  of 
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the  payment  of  tbat  fragment,  a  ligbt  which  is  con- 
ceded only,  and  I  apprehend  rightly  conceded  only, 
to  the  surety  when  he  has  dischai^ged  his  obligation 
in  full. 

The  question  was  pat  more  than  once  at  the  bar,— - 
If  Mr.  Christie  had  remained  solvent  could  he  have 
demanded  this  assignation  upon  paying  7&  6<2.  on  the 
amount  of  the  debt  ?  And  it  was  admitted,  and  it 
could  not  be  denied,  that  Mr.  Christie  could  have  had 
no  such  right.  Now  the  universal  principle  is  that 
a  trustee  or  assignee  in  bankruptcy  stands  in  the 
place  of  the  bankrupt,  and  can  have  no  better  right 
than  the  bankrupt  himself  would  have  had,  with  the 
exception  only  of  that  right  which  is  given  on 
general  policy  to  trustees  or  assignees.  On  what 
possible  ground,  therefore,  can  the  trustee  claim  that 
which  the  bankrupt  could  not  have  claimed  ?  It  was 
only  attempted  to  be  supported  by  the  use  of  a  species 
of  maxim,  the  abuse  of  which  has  been  perpetoaUy 
pointed  out,  namely,  that  proof  is  payment  Proof 
against  a  bankrupt's  estate  is  payment  in  this  sense 
that  the  party  making  proof  could  not  afterwaitfa 
have  a  personal  remedy  against  the  bankrupt  But 
proof  is  not  payment  for  the  purpose  of  entitling  the 
bankrupt,  or  the  assignee,  or  the  trustee  of  the  bank- 
rupt to  call  upon  the  creditor  to  denude  himself  of 
his  securities  in  order  to  enable  the  bankropt's 
trustees  to  make  a  claim  in  his  name  and  right  against 
a  third  person. 

My  Lords,  upon  these  grounds  I  submit  to  your 
Lordships  that  the  Interlocutor  of  the  Lord  Ordinary 
is  right,  and  I  shall,  therefore,  humbly  move  your 
Lordships  that  the  Interlocutors  appealed  from  be 
reversed,  and  that  the  Interlocutor  of  the  Lord 
Ordinary  be  affirmed  with  expenses. 
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Lord  CRAywOBTH :  My   Lords  I  have  nothing  to    ewaei-  n  au 
add,  except  to  express  my  entire  concurrence  in  the        ^^"^' 
view  which  the  Lord  Chancellor  has  taken  of  this 
casa 

Lord  EiKGSDOWN :  My  Lords,  I  also  agree. 

Interlocutors  reversed;  Interlocutor  of  the  Lord 
Ordinary  affirmed,  with  eospenses  i/n  the  Court 
below. 

Qret  &  MouNSEY— W.  Robertson. 


d92  CASES  IN   THE   HOUSE   OP   LORDS. 


ifa«»'iS;iW    PURSELL, Appellant. 

and%Uk.      '     ELDER,   ET  AL., RBSPONDKXTf. 

Intermediaie  Income, — Under  a  testamentarj  tnust  settle* 
ment,  the  intermediate  income  of  the  heritage,  as  well  as 
of  the  personalt/y  though  not  ezpresslj  disposed  of,  was 
held  to  accompanj  the  principal. 

Per  the  Lord  Chancellor :  The  intermediate  income  both 
of  the  real  and  personal  estate  follows  the  capital ;  and 

I  there  will  result  a  trust  for  accumulation. 

!  The  Thellusson  Act. — The  accumulation  in  excess  of  that 

permitted  hj  this  statute  will  go  to  the  next  of  kin. 

In  this  case  Mr.  Roll  and  Mr.  ATiderson  appealed 
ajs  counsel  for  the  Appellant,  Sir  Hugh  Cairns  and  Mr. 
Keish  for  the  Respondents. 

The  points  are  very  plainly  enucleated  by  the 
following  opinions. 

Lard  ChaMcdUt'9        The  LORD   CHANCELLOR  (d)l 

My  Lords,  the  scheme  of  the  trust  deed  is  that  the 
universitas  of  the  real  and  personal  estate  is  first 
vested  in  a  trustee  absolutely.  Then  follows  a  de- 
claration of  purposes  to  which  portions  of  the  inooiue 
are  to  be  applied  for  a  limited  duration.  The  truster 
makes  over  the  whole  of  his  real  and  personal  estate 
to  his  nephew,  whom  he  had  already  named  as  his 
trustee.  The  corpus  of  the  estate  is  given  to  him  "  in 
trust  for  the  ends  and  purposes  after  mentioned."  The 
effect  is  that  he  is  to  hold  the  entirety  of  the  estate 
and  all  the  income  resulting  therefrom  for  the  trusts 
and  purposes  subsequently  declared.  Whatever  por- 
tion of  the  income  is  not  required  for  the  purposes 
declared,  down  to  the  event  on  which  the  trustee  is 

(fl)  Lord  Westbuiy. 
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to  be  denuded,  would  remain  in  his  hands  for  the        p«»;««a 
purpose  of  being  ^ven  over  together  with  the  corpus.       *'".^^^- 

If  this  deed  of  settlement  had  been  an  English  will, 
I  apprehend  that  from  the  period  of  the  decision  in 
Oenery  v.  Fitzgerald  by  Lord  Mdcyn  (a),  down  to  the 
present  time,  the  whole  tenor  of  the  English  decisions 
upon  wills  of  that  description  has  been  that  the  inter- 
mediate income,  both  of  the  real  and  personal  estate, 
follows  the  capital  as  an  accessory,  and  is  given  over 
to  the  individual  to  whom  that  capital  is  given  at  a 
subsequent  time.  The  rule  with  regard  to  personal 
estate  has  been  always  of  that  character.  Real  estate 
was  indeed  supposed  to  be  subject  to  a  different  rule, 
having  regard  to  the  rights  of  the  heir  (6).  Lord 
Eldon,  however,  held  that  where  the  testator  had 
declared  his  intention  that  the  real  and  personal 
estate  should  not  be  separated,  and  where  he  had 
given  the  united  mass  subsequently  to  a  particular 
individual,  that  ought  to  be  accepted  as  evidence  of 
an  intention  that  the  intermediate  income  of  the  real 
estate  should  go  in  the  same  manner  in  which  con- 
fessedly the  intermediate  income  of  the  personal  estate 
would  go.  Following,  therefore,  the  principle  of  the 
law  of  England,  and  taking  the  same  rule  to  prevail 
in  Scotland,  namely,  that  you  are  to  follow  out  the 
intention  of  the  truster,  I  have  no  difficulty  in  finding, 
from  the  introductory  words  of  the  will  and  from  the 
terms  of  the  gift  over,  that  it  was  the  true  intent  and 
meaning  of  this  truster  that  the  whole  intermediate 
surplus  income  of  the  real  and  personal  estate  should 
accompany  the  principal  when  the  gift  over  of  that 
principal  took  effect. 

But  this  consequence  arises,  that  the  surplus  income 

(a)  Jacob,  468. 

{h)  Lord  Chancellor  Macclesfield  said  it  was  the  rule  of  the 
Court  to  give  the  turn  of  the  scale  in  favour  of  the  heir.  3  Atkins' 
Rep.  p.  689. 
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Tntau.  remaining  in  the  hands  of  the  trostee  until  the  ulti- 
ELM«^AL  j^^^  disposition  takes  effect  most  be  invested,  and 
the  proceeds  and  dividends  of  the  investm^t  most 
follow  the  principal ;  and  therefore  of  neoeesity,  from 
the  character  of  the  gift,  there  will  result  in  hw, 
though  it  be  not  declared  in  the  deed,  a  trust  for 
accumulation. 

Now,  my  Lords,  inasmuch  as  -the  testator  died  in 
1814,  and  as  the  event  upon  which  this  disposition 
over  took  effect  did  not  occur  until  1839,  there  would 
occur  a  period,  plvs  the  period  of  accumulation, 
allowed  by  the  Thellusson  Act  (a).  With  respect 
therefore  to  all  the  income  accruing  during  that  period 
of  excess,  it  would  follow,  from  the  operation  of  the 
Thellusson  Act,  that  there  would  be  an  intestacy  and 
consequently  a  resulting  trust  for  the  next  of  kin  of 
the  truster. 

(a)  The  famoua  Thellusson  Act,  39  &  40  Geo.  3.  c.  98.  (1900), 
was  passed  to  prevent  limitations  and  dispositions  which  hid  the 
effect  of  withdrawing  capital  from  circulation  and  keepini^  nev 
relations  of  a  settlor  or  testator  in  indigence,  absolute  or  compinr 
tive,  in  order  to  augment  the  fortunes  of  some  remote  sod  on- 
ascertained  descendants.  To  curb  this  not  unusual  propensHr  of 
rain  and  silly  testators  and  settlors,  the  statute  forhids  the 
accumulation  of  income  for  any  longer  term  than  the  life  of  tiie 
grantor  or  settlor,  or  twenty-one  years  from  the  death  of  anj  such 
grantor,  settlor,  divisor,  or  testator,  or  during  the  minority  of  uj 
person  living,  or  in  ventre  sa  mkre  at  the  death  of  the  giutor, 
divisor,  or  testator,  or  during  the  minority  only  of  any  pcnoo 
who,  under  the  settlement  or  will,  would  for  the  time  being,  if  of 
full  age,  be  entitled  to  the  income  so  directed  to  be  aocomohted. 
But  Ihe  Act  does  not  extend  to  any  provision  for  payment  of 
debts,  or  for  raising  portions  for  children,  or  to  any  direetioa 
touching  the  produce  of  timber  or  wood.  Any  direction  to  accu- 
mulate income  which  may  exceed  the  period  thus  aOowed  is  Tilid 
to  the  extent  of  time  allowed  by  the  Act,  but  vdd  so  ftr  aa  thd 
time  may  be  exceeded.  The  Thellusson  Act  was  always  appliciUe 
to  Scotland  as  to  personal  estate,  but  contained  a  proviso  that  it 
should  not  extend  to  heritable.  This  proviso,  however,  was  ft- 
pealed  by  the  11  &  12  Vict.  c.  36.  s.  41,  and  it  was  enacted  that 
the  Thellusson  Act  should  in  future  apply  to  heritable  prop(H7 
in  Scotland. 
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The  practical  result,  therefore,  will  be  to  affirm  the        pumeu. 
Interlocutors  of  the  Court  below,  so  far  as  they  have    ^^^^  ^'•• 
declared  that  the  income  of  the  estate  accompanied        oi»i»«m. 
the  principal,  with  that  deduction  only  which  is  made 
by  operation  of  the  Thellusson  Act.     It  is  due  to  the 
Court  below  to  say  that  this  point  conhiected  with  the 
Thellusson  Act  was  not  raised  there.     It  was  over- 
looked until  the  case  came  to  your  Lordships'  House. 

I  therefore  move  your  Lordships  that  the  Inter- 
locutors complained  of  be  affirmed,  with  a  declaration 
to  be  incorporated  in  the  judgment  in  respect  of  the 
operation  of  the  Thellusson  statute. 

Lord  Cranworth  :  ^oJSST*'' 

My  Lords,  I  will  only  say  that  I  entirely  concur 
with  the  whole  of  what  has  fallen  from  my  noble  and 
learned  friend  on  the  woolsack,  and  that  I  think  I 
should  be  only  wasting  your  Lordships'  time  if  I  said 
more  upon  the  subject. 

Lord  KiNGSDOWN :  ^^i£3K?^*' 

My  Lords,  I  entirely  concur. 

Judgment. 

It  18  Declared,  That  in  respect  of  the  income  of  the  personal 
estate,  in  the  proceedings  mentioned,  ^m  the  expiration  of 
twentj-one  jears  from  and  after  the  death  of  the  truster,  James 
Warroch,  in  the  proceedings  mentioned,  down  to  the  date  of  the 
death  of  Euphemia  Warroch,  also  in  the  proceedings  mentioned, 
the  same,  and  the  trust  for  the  accumulation  thereof,  was  in  excess 
by  the  operation  of  the  statute  39  &  40  Geo.  3.  c.  98.,  and  that 
the  income  falls  to  the  next  of  kin  of  the  said  truster,  and  that 
the  Appellant  is  entitled  to  the  one  half  of  that  income  in  the 
account  to  he  hereafter  taken  in  the  cause ;  and,  with  this  decla- 
ration, it  is  Ordered  and  Adjudged,  That  the  said  Interlocutors 
compluned  of  in  the  sud  Appeal  be  and  the  same  are  hereby 
affirmed. 

Graham  &  Wardlaw — Holmes,  Anton,  Turnbull,  & 
Shankey. 

3x2 


AN 

INDEX 


TO 


THE   PRINCIPAL   MATTERS.* 


ACCIDENT,  DEATH  BY. 

Damages  to  a  Mother  for  Loss  of  her  Son. 

See  Master  and  Workman. 

ACCUMULATION. 

Thellusson  Act. 

See  Trust  and  Truster,  2. 

ACTION,  RIGHT  OF. 
See  Solicitor  and  Client,  1. 

ACTION. 

Refusal  to  conjoin  Actions. 

See  Appeal,  4. 

ADMINISTRATION. 

Father^s  Right  of. — A  father  is  entitled, 
as  his  child's  administrator,  to  demand 
his  child's  trust  money. 

Where  a  fi&ther  was  in  embarrassed  cir- 
cumstances the  trustees  were  held 
justifiable  in  paying  to  him  a  sum  of 
money  belonging  to  the  child,  the 
father  having  given  caution  substan- 
tial and  unobjectionable  at  the  time, 
though  extra-judicial,  against  misap- 
plication. Dumbreck  v.  Stevenson 
et  ah  86 


ADULTERY. 
See  Divorce. 

AGENT. 
See  Solicitor  and  Client,  1. 

AGRICULTURAL  LEASE. 
See  Lease,  1,2. 

APPEAL. 

1,  Competency  of.  —  Appeal  allowed 
where,  although  the  Court  below  pro* 
nounced  no  Interlocutor  on  a  bill  of 
exceptions  tendered,  they  nevertheless 
applied  the  verdict  by  decerning 
against  the  Defender. 

Stoppage  of  Proceedings  below , — The 
mere  presentation  of  an  appeal, 
though  certified,  does  not  suspend 
proceedings  in  the  Court  of  Session. 
To  produce  that  effect  there  must  be 
the  usual  order  to  answer  or  some 
equivalent  order  issuing  from  the 
House.     Robertson  y.  Fleming.     168 

2.  Concerted  Appeal.  —  An  appeal  by 
concert,  in  the  face  of  a  statutory  ex- 
clusion, will  not  be  allowed  by  the 
House. 


*  This  Index  is  the  work  of  Mr.  John  Nicholson,  of  Lincoln's  Inn  Library. 
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Effect  of  Leave  to  appeal, — ^The  fact  that 
the  Court  below  has  fs^ven  leave  to 
appeal  will  not  make  the  appeal  com- 
petent where  it  is  excluded  by  statute. 
North  British  Railway  Company  v. 
iVauchope.  352 

3.  Parties, — ^A  trustee  acting  as  solicitor 
for  the  trust,  and  consenting  to  an 
appeal  by  his  co-trustees,  is  virtually 
himself  an  appellant.  On  an  appeal 
by  three  trustees,  one  of  them,  Mr. 
Cullen,  who  was  not  only  a  trustee, 
but  also  law  agent  of  the  trust 
estate,  represented  himself  in  the 
pleadings  as  being,  not  an  actual 
appellant,  but  merely  a  consenter  to 
the  appeal  of  the  other  two,  it  was 
held  by  the  House  that  he  was  in 
effect  an  appellant,  and  liable  as  such 
for  all  costs  awarded.  Whitehead  and 
Morton  v.  Qalbraith  et  al,  283 

4.  Refusal  to  conjoin  Actions. — An  Inter- 
locutor was  pronounced  by  the  Court 
below,  refusing  to  coi:goin  certain 
actions.  Held  by  the  House  that  the 
reiiisal  involved  a  question  of  mere 
practice  arising  in  the  course  of  pro- 
cedure, upon  which  the  Court  below 
had  exercised  a  judicial  discretion, 
not  properly  reviewable  by  the  House 
of  Lords  on  appeal. 

The  House,  ex  propria  motu,  declined  to 
go  into  the  case,  even  although  the 
Court  below  had  granted  leave  to 
appeal. 

Per  the  Lord  Chancellor : — ^This  is  one 
of  those  masters  in  which  faith  ought 
to  be  givento  the  judicial  discretion  of 
the  Court  below;  p.  360.  IVauchope  v. 
North  British  Railway  Company,    34d 

5.  Festinum  Remedium, — In  a  matter 
relating  to  the  custody  of  an  infant, 
and  demanding  festinum  remedium,  an 
Interlocutor  postponing  judicial  inter- 
position for  four  months  is  an  Inter- 
locutor on  merits  and  appealable; 
because  in  such  a  case  promptitude  is 
of  the  essence  of  the  remedy.  The 
Bute  Guardianship.  2 


ARBITRATION. 
Arbiter — Fraud, — ^An  arbiter  may  deal 
with  questions  of  fraud  so  as  to  do 
justice  between  the  parties,  although 
he  has  no  direct  jurisdiction  to 
reduce  or  set  aside  an  instrument, 
or  to  order  it  to  be  delivered  up  to  be 
cancelled.  The  Earl  of  Kintore  ?. 
The  Union  Bonk  of  Scotland,       465 

ASSESSMENT. 
See  Municipal  Assbssment. 

BANKER. 

Letter  of  Credit — Forgery, — On  a  pay- 
ment of  a  sum  of  money  by  the 
Respondents  into  the  Appdknts' 
bank,  a  letter  of  credit  for  the  amount 
was  given  by  the  bank  in  favour  of 
one  Andrew  King.  It  was  presented 
to  the  bank  agent  at  Irvine  with  tie 
name  of  Andrew  King,  a  forgexr, 
endorsed  on  it.  Held  by  the  Uouae 
(affirming  the  judgment  of  the  Court 
of  Session),  that  payment  upon  this 
forgery  did  not  discharge  the  bank. 

Per  the  Lord  Chancellor :— Here  tiie 
bank  has  paid  upon  the  foiged  sig- 
nature of  Andrew  King,  that  is  no 
payment  at  all;  therefore  things  are 
in  the  same  situation  as  if  the  monej 
were  still  in  the  till  of  the  bank; 
p.  112. 

Per  Lord  Wensleydale :  — This  is  the 
case  of  money  paid  to  the  banken 
for  the  purpose  of  being  paid  out 
upon  Andrew  King's  draft.  But  the 
true  draft  of  Andrew  King  was  nerer 
given;  consequently  the  money  re- 
mains in  the  hands  of  the  bank 
for  the  use  of  the  Respondents  the 
moment  they  choose  to  demand  it ; 
p.  1 15.  The  British  Linen  Compciqf 
V.  The  Caledonian  Insurance  Companf. 

107 

BANKRUPTCY. 
Payment  of  a  dividend  in  bankrupt^ 
is  not  payment  of  the  debt  ezoqrt  ss 
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aguDBt  the  debtor  himself,  and  con- 
fers no  right  on  the  bankrupt  or  his 
assignee  to  call  upon  the  creditor  to 
surrender  any  collateral  securities. 
Vroof  is  Payment. — Import  of  this 
phrase  as  used  in  bankruptcy.  Ewart 
et  ah  V.  Latta,  983 

Donation  by  Husband  to  Wife — SubsC" 
quent  Bankruptcy  —  Rights  of  CrC' 
Stors.    See  Husband  and  Wife. 


BARONY. 

Severed  Portion, — Right  to  Sea  Ware. — 
An  inland  farm,  part  of  a  barony 
situated  on  the  sea -coast,  was  sold 
off,  and  severed  from  the  bulk  of 
the  property.  Circumstances  under 
which  it  was  held  by  the  House 
(reversing  the  judgment  of  the  Court 
of  Session),  that  the  owner  of  this 
severed  inland  farm  had  no  right, 
either  by  grant  or  by  prescription, 
or  upon  any  view  of  the  evidence,  to 
take  or  interfere  with  the  wrack  and 
ware  drifted  on  the  shore  of  the 
barony. 

*' Part  and  pertinent," — IneflScacy  of 
these  words  when  unsupported  by 
proof  of  enjoyment. 

Servitude. — There  must  be  two  tenants, 
one  enjoying,  the  other  sustaining  the 
servitude.  When  the  same  indivi- 
dual becomes  owner  of  both,  the  ser- 
vitude ceases,  for  res  sua  nemini  scrvit, 
and  the  use  subsequently  made  of 
the  servient  tenement  is  an  exercise, 
not  of  the  right  of  servitude,  but 
of  the  right  of  property.  Baird  v. 
Fortune.  12/ 


BEATTIE  V.  JOHNSTONE. 

10  CI.  &  Finn.,  42. 

Commented  on,  p.  61.    The  Bute  Guar- 
diansh^,  2 


'*  BEHOOF." 

The  words  "for  behoof  of"  mean  "for 
"  the  benefit  of,"  and  are  not  in  an 
issue  equivalent  to  the  words  "by 
"  the  authority  of."  The  Lord  Chan- 
cellor diss.   Robertson  v,  Fleming,  168 

BENEFICE. 
See  Church. 


BEQUEST, 

Bequest  to  a  Father  in  Ufe^rent  and 
Children  in  fee. — A  bequest  of  money 
to  a  father  "  in  life-rent,  and  his 
"  children,  equally  among  them,  in 
"  fee,"  gives  the  fee  absolutely  to  the 
fi&ther. 

Per  the  Lord  Chancellor: — ^The  rules 
which  govern  the  transmission  of 
property  are  the  creatures  of  positive 
law,  and,  when  once  established  and 
recognized,  their  justice  or  injustice 
in  the  abstract  is  of  less  importance 
to  the  community  than  that  the 
rules  themselves  shall  be  constant 
and  invariable ;  p.  405. 

Per  the  Lord  Chancellor : — If  the  sub- 
ject of  this  gift  had  been  heritable 
property,  I  should  have  considered 
it  a  clear  proposition  in  the  law  of 
Scotland  that  the  father  was  abso- 
lute fiar.  I  consider  it  to  be  also 
established  by  decisions  that  the 
same  rule  of  construction  must  be 
applied  to  the  words  when  the  sub- 
ject of  the  gift  is  moveable  or  per- 
sonal property ;  p.  405. 

Per  Lord  Chelmsford :  —  If  certain 
words  are  employed  which  have  ob- 
tained a  known  and  settled  meaning 
in  law,  we  are  not  at  liberty  to  look  * 
behind  them  in  order  to  discover 
some  other  intention  in  the  mind  of 
the  testator  different  from  their  legal 
import;  p.  418.  Ralston  et  al.  v. 
HamiUon  et  al.  397 
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BREADALBANE,  MARQ.  OF,  v. 
SINCLAIR. 

Commented  on.  499 

BREADALBANE  PEERAGE 
CLAIM. 

See  Factor  (Judicial). 

CHARITY  TRUST. 

1.  Hospital— Ministers* Stipend,— (}).ln 
the  14th  century  a  hospital  was 
founded  at  Dundee  hy  James  de 
Lyndsay,  who  granted  it  to  the 
Trinity  Friars,  by  the  tenure  of  Frank- 
almoigne.  The  grant  was  con- 
firmed by  Robert  III.,  ad  sustenta* 
tionem  fratrum  ei  infirmorum,  senium, 
et  tegrotantium  ibidem. 

(^).  At  the  Reformation  the  hospital 
and  property  of  the  Trinity  Friars 
came  into  the  hands  of  the  Town 
Corporation. 

(^).  Subsequently  to  this  acquisition 
the  Town  Corporation  received  from 
Queen  Mary  a  charter  granting  the 
revenues  of  the  Grey  Friars,  of  the 
Black  Friars,  of  the  Grey  Sisters, 
and  of  a]l  chaplaincies,  altarages,  and 
prebends  within  the  burgh  of  Dun- 
dee. The  general  words  of  incorpo- 
ration would  seem  to  comprehend 
the  property  of  all  the  former  eccle- 
siastical bodies  in  the  burgh;  and 
from  thenceforth  the  whole  was  con- 
glomerated under  the  title  of  "the 
"  Hospital,"  managed  by  **  the  Mas- 
"ter," — ^the  grant  of  Queen  Mary 
being  regarded  as  an  augmentation 
of  the  hospital  property,  with  a  new 
trust  superadded. 

{*),  The  charter  created  a  new  trust 
in  favour  of  the  ministers  of  reli- 
gion in  Dundee,  substituting  for 
the  Romish  clergy  the  Presbyterian 
pastors. 

(').  The  contemporaneous  and  other 
evidence  showed  that  annual  pay- 


ments had  been  regularly  made  bj 
"  the  Master "  to  the  ministers  of 
religion  in  the  burgh  from  the  pro- 
perty of  the  old  hospital  and  from 
property  granted  by  the  Queen  in- 
discriminately. 

Held  (agreeing  with  Court  of  Sen&oo), 
that  the  providing  of  stipends  for 
the  ministers  is  one  of  the  expren 
trusts  on  which  the  town  holds  the 
trust  property. 

Held  (agreeing  with  the  Court  of  Ses- 
sion), that  purchases  by  means  of  the 
trust  funds  were,  in  the  absence  of 
any  express  declaration  to  the  con- 
trary, to  be  considered  as  augments- 
tions  of  the  trust  property. 

Held  (agreeing  with  the  Court  of  Ses- 
sion), that  the  old  hospital  was  to  be 
considered  as  affected  by  the  same 
trusts  as  those  under  which  Queen 
Mary's  lands  were  held. 

Held  (disagreeing  with  the  Court  of 
Session),  that  certain  property  in  the 
pleadings  mentioned,  called  "BIoo- 
"  organ's  Croft,"  was  given  for  the 
yearly  maintenance  of  the  aged  and 
impotent  people  of  Dundee,  and, 
consequently,  was  not  applicable  to 
the  support  of  the  ministers  afore- 
said. Magistrates  of  Dundee  v.  Pret- 
bytery  of  Dtmdee,  228 

2.  Charity  Thist—Ckwreh  de^royed- 
Fac-simile  Restoration  not  always  m- 
perative, — Charity  trustees  erectin/f 
an  edifice  in  lieu  of  one  destroyed  are 
subject  to  no  general  obligation  of 
adhering  rigidly  to  the  fonn  or  di- 
mensions of  the  original  fabric,  espe- 
cially if  that  fabric  was  in  itsdf 
unfinished  or  inadequate,  or  has  in 
the  lapse  of  time  become  unsuitable. 

In  1461  Mary  of  Guddres,  Queen  Con- 
sort of  James  II.,  King  of  Scotland, 
founded  a  collegiate  church  at  Edin- 
burgh for  a  provost,  eight  preben- 
daries, and  two  choristers.  Close  to 
the  church  she  also  erected  a  hospHal 
for  certain  bedesfolk.    The  patronage 
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and  property  of  this  benefaction  came^ 
after  the  Reformation,  to  be  vested 
in  the  Magistrates  of  Edinburgh, 
partly  by  regal  grant,  and  partly  by 
purchase.  The  church,  which  had 
been  used  during  three  centuries, 
'not  only  for  the  benefit  of  the  charity, 
but  also  as  a  parish  church,  was 
taken  down  and  demolished  by  a 
railway  company,  they  engaging  to 
pay  a  sum  of  money  in  compensation. 
By  their  Act  they  were  to  rebuild  the 
church  on  the  original  model;  or, 
as  an  alternative,  the  Magistrates 
were  "  authorized  to  accept  the  money 
"  in  lieu  of  the  obligation  "  upon  the 
trusts  of  the  charity.  Held  by  the 
House  (reversing  the  judgment 
below),  that  in  building  a  substi- 
tutionary church  the  Magistrates, 
as  trustees  of  the  charity,  were  not 
bound  to  adhere  to  the  dimensions 
or  the  architectural  style  of  the  ori- 
ginal foundation,  but  might  consult 
the  requirements  of  an  expanding 
population. 

Per  the  Lord  Chancellor :— This  money, 
when  received  by  the  trustees  of  the 
charity,  is  not  to  be  expended  in  the 
actual  reproduction  of  the  original 
fabric,  with  all  its  architectural  deco- 
rations. 

Per  Lord  Cranworth  :  —  When  the 
money  comes  into  the  hand  of  the 
trustees,  they  have  no  other  obliga- 
tion than  would  have  been  imposed 
if  the  church  had  been  in  some  other 
way  destroyed.  The  Legislature  could 
not  mean  to  alter  the  trusts,  and  there 
was  no  trust  to  build  ornamentally. 

Per  Lord  Chelmsford : — ^There  was  not 
the  least  intention  that  the  obligation 
which  attached  to  the  railway  com- 
pany should  be  transferred  to  the 
trustees. 

Pleadings  in  Charity  Cwm.— Want  of 
form  and  mistakes  in  pleadings  are 
overlooked  in  charity  cases. 


Judgment  with  consequential  Directions, 
•—Case  in  which  the  House  not  only 
declared  the  principle  of  its  order,  but 
followed  up  the  same  by  elaborate 
and  minute  directions  for  the  purpose 
of  terminating  by  anticipation  a  course 
of  litigation  which  had  rendered  the 
charity  inoperative  for  16  years. 
Clephane  et  al,  v.  Magistrates,  Sfc,  of 
Edinburgh.  603 

CHURCH. 

Benefice  —  Stipend  —  Augmentation  — 
Construction  of  Local  Act. — When 
the  legislature  has  a4justed  existing 
differences  by  an  equitable  and  per- 
manent arrangement,  parties,  more 
especially  those  who  have  gained  by 
that  arrangement,  shall  not  be  al- 
lowed to  disturb  it  by  renewed  or 
further  litigation.  Trinity  House  of 
Leith  et  al  v.  Duff.  926. 

Charity  Trust — Church  destroyed — Fac- 
simile Restoration  not  always  impera- 
tive.   See  Charity  Trust,  2. 


COMMISSIONER. 

Taking  Deposition  before,  in  cases  of 
Adultery — Opinion  of  the  Lord  Chan- 
cellor.   See  Jury. 

COMMISSIONERS  OF  SUPPLY. 

Obligations  as  to  Land  Tax. — Case  in 
which  it  was  held  by  the  House, 
agreeing  with  the  Court  of  Session, 
that  Commissioners  of  Supply  were 
not  bound  to  furnish  the  collector  of 
the  county  land-tax  with  a  a  annual 
assessment  roll,  specifying  the  lands 
to  be  assessed,  the  sums  payable  in 
respect  thereof,  and  the  names  of  the 
persons  liable  to  the  charge.  Her 
Majesty's  Advocate-General  v.  The 
Commissioners  of  Supply  for  the 
County  of  Edinburgh.  387 
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CONVERSION. 

Doctrine  of  constructive  Conversion, — 
A  testator  conveyed  his  whole  estate^ 
heritable  and  moveable,  to  trustees, 
directinfir  them,  after  the  discharge 
of  legacies,  to  "  pay  over  "  the  residue 
to  his  brother  and  sister  equally,  with 
power  to  the  trustees,  "  if  necessary, 
**  to  convert  the  same  into  money." 

Held,  by  the  House  (reversing  the 
unanimous  judgment  of  the  Court  of 
Session),  that  the  settlement  did  not 
convert  the  heritable  or  real  into  per- 
sonal or  moveable  estate. 

Per  the  Lord  Chancellor : — ^The  doc- 
trine of  constructive  conversion  ap- 
pears to  be  the  same  in  England  and 
Scotland.  In  both  countries  the 
question  is  one  of  intention,  depend- 
ing on  the  nature  and  effect  of  the 
directions  given ;  p.  379. 

Per  Lord  Cran worth : — If  an  absolute 
duty  is  imposed  upon  trustees  to  turn 
an  estate  into  money,  then,  whether 
they  have  turned  it  into  money  or 
not  will  be  immaterial ;  for  in  what- 
ever form  it  was  then  held  it  would 
be  treated  for  the  purpose  of  succes- 
sion as  if  it  were  money ;  p.  384. 

Per  the  Lord  Chancellor : — If  the  right 
to  sell  is  made  to  depend  on  the  dis- 
cretion of  trustees,  or  is  to  arise  only 
in  case  of  necessity,  there  is  no  change 
in  the  quality  of  the  property ;  p.  379. 
Buchanan  v.  Angus  et  al.  374 

CONDITION. 

Lease  —  Conditional  renewal  —  Excuse 

for  Non-performance  of  condition. 

See  Lease,  3. 

CONDITION  PRECEDENT. 
See  Lease,  2. 

C0NFLIC1\ 

See  Jurisdiction,  2,  3. 

CONJOINT  ACTIONS. 

See  Appeal,  4. 


CONSTRUCTION. 
See  Entail,  3. 
Lease,  1. 
Will,  1. 

CONSTRUCTIVE  CONVERSION. 
See  Conversion. 

COSTS. 

I.  Enforcement  of  Costs  when  awarded 
by  the  House. — Case  in  which  the 
House  having  afi&rmed  a  Scotck 
judgment  with  costs,  aocompanying 
the  affirmance  with  the  usual  remit, 
which  directed  the  Scotch  Court  to 
enforce  the  award  of  costs,  and  the 
Scotch  Court  having  refused  to 
comply,  a  new  appeal  became  neces- 
sary, upon  hearing  which  the  House 
reversed  the  refusal  of  the  Scotch 
Court,  and  sent  the  case  back  with 
expressions  of  opinion  by  the  Lav 
Peers. 

Per  the  Lord  Chancellor: — ^The  remit 
by  the  House  imposes  upon  the 
Court  below  the  performance  of  the 
judicial  acts  requisite  to  complete 
the  procedure ;  p.  296. 

Per  Lord  Chelmsford : — ^The  order  of 
the  House  having  been  brought  be- 
fore the  Court  below  by  a  petitioD 
which  asked  that  such  summiiy 
diligence  should  issue  "as  should  he 
"  necessary  and  lawful,"  it  was  their 
duty  at  once  to  cany  out  the  order 
by  such  a  course  of  proceeding  as 
was  proper  and  necessary  for  the 
purpose;  p.  311. 

Surplusage. — That  a  petitioner  asks 
more  than  his  right  is  not  a  reason 
for  refusing  him  his  right. 

Per  Lord  Chelmsford : — It  was  the  duty 
of  the  Court  of  Session  to  reject 
that  part  of  the  prayer  whidi  wts 
superfluous,  and  not  to  treat  it  as 
invalidating  the  whole  prooeediBg; 
p.  309. 
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Appeal — Parties. — A  trustee  acting  as 
solicitor  for  the  trust,  and  consent- 
ing to  an  appeal  by  his  co-trustees^ 
is  virtually  himself  an  appellant. 
On  an  appeal  hj  three  trustees,  one 
of  them,  Mr.  Cullen,  who  was  not 
only  a  trustee,  but  also  law  agent 
of  the  trust  estate,  represented  him- 
self in  the  pleadings  as  being,  not  an 
actual  appellant,  but  merely  a  con- 
senter  to  the  appeal  of  the  other 
two, — ^it  was  held  by  the  House  that 
he  was  in  effect  an  appellant,  and 
liable  as  such  for  all  costs  awarded. 

Per  the  Lord  Chancellor: — I  think  it 
perfectly  clear  that,  as  Mr.  Cullen 
was  indisputably  a  trustee,  and  in 
that  capacity  had  appeared  and  con- 
curred with  the  two  Galbraiths  in 
all  the  actions  and  proceedings  in 
the  Court  below,  "the  appeal  of 
"  Messrs.  Galbraith,  with  the  consent 
"  of  Mr.  Cullen,"  was  the  appeal  of 
those  two  with  the  concurrence  of 
Mr.  Cullen,  and  if  Mr.  Cullen  con- 
curred in  that  appeal,  it  is  impossible 
to  say  that  he  is  not  an  appellant ; 
p.  302. 

Per  Lord  Chelmsford : — As  to  Cullen, 
I  agree  that  he  is  properly  treated  as 
an  appellant ;  p.  31 1 .  Whitehead  and 
Morton  v.  Galbraith  et  ah  283 

2.  The  genera]  rule,  that  costs  shall 
follow  the  result,  enforced,  although 
one  of  the  Judges  below  dissented 
from  the  decision,  and  one  of  the 
Law  Peers  dissented  from  the  affirm- 
ance.    Campbell  Y,  Campbell.        711 

COURT  OF  SESSION  AND 
SCOTCH  EXCHEQUER. 

See  Jurisdiction,  4. 

CREDITORS, 
Dtmaiion  by  Husband   to   Wife — Sub- 
sequent  Bankruptcy — Rights  of  Cre- 
ditors. 

See  Husband  and  Wife. 


CROWN  LAND. 

Appropriation  —  Boundary. — Held  (af- 
firming the  judgment  of  the  Court 
of  Session),  that  a  certain  piece  of 
ground  on  the  North  of  Edinburgh 
Castle  belongs  to  the  Crown  and  not 
to  the  city.  The  Lord  Provost  and 
others  of  Edinburgh  v.  Her  Majesty's 
Principal  Secretary  for  the  War  De- 
partment, 447 

CROWN  PROPERTY. 

Poor  Rate — Exemption. 

See  Poor  R.\te. 

DAWSON  V.  JAY. 
3  De  Gex,  Macn.  &  G.,  764. 
Commented  on ;  p.  ()4.  The  Bute  Guard- 
ianship. 2 

DEATH  BY  ACCIDENT. 

Damages  to  a  Mother  for  Loss  of  her 

Son. 

See  Master  and  Workman. 

DIVORCE. 

1.  Divorce  a  vinculo  after  Divorce  a 
mensd  et  thoro.  —  After  a  decree  of 
divorce  h  mensd  et  thoro  against  the 
husband  for  cruelty,  the  wife  sues  for 
dissolution  of  the  marriage  on  the 
ground  of  adultery  committed  by 
him  while  separate.  Held  by  the 
House  (affirming  the  sentence  of  the 
Court  of  Session),  that  the  wife  was 
entitled  to  a  decree  of  divorce  h  vin- 
culo matrimonii. 

QuestioTis  of  Adultery — Juries.  —  Re- 
marks of  the  Lord  Chancellor,  re- 
commending a  resort  to  juries  in 
cases  of  adultery. 

ne  Judge  to  hear  the  Evidence. — Opinion 
of  the  Lord  Chancellor  that  the 
practice  of  taking  depositions  before 
a  commissioner  is  objectionable,  and 
that  the  Judge  who  is  to  decide  the 
cause  ought  himself  to  hear  the  evi- 
dence.    Ritchie  v.  Ritchie.  162 
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2.  The  case  of  Mrs.  Bulkley  as  to  the 
recognition  of  foreign  divorces  in 
countries  where  divorce  is  prohibited. 
Appendix  No.  1  to  Pitt  v.  Pitt.      649 

3.  Report  from  the  Lords'  Committees 
as  to  divorce  jurisdiction  in  England 
and  Scotland.  Appendix  No.  2  to 
Pitt  V.  put.  678 

4.  Divorce  h  vinculo — Jurisdiction  — 
Domidl.    See  Domicil. 

DOMICIL. 

Divorce  h  vinculo — Jurisdiction. — (1.) 
The  Lord  Ordinary  being  of  opinion 
that  the  Respondent  had  acquired 
a  real  domicil  in  Scotland,  repelled 
the  Appellant's  objection  to  the  juris- 
diction of  the  Court  to  grant  divorce 
h  vinculo.  The  House,  however, 
holding  that  the  Respondent  had 
not  acquired  a  real  domicil  in  Scot- 
land, reversed  the  Lord  Ordinary's 
Interlocutor. 

(2.)  The  doctrine  that  there  can  be 
divorce  h  vinculo  where  the  parties 
have  not  their  real  domicil  within 
the  jurisdiction  abandoned  by  the 
Respondent's  Counsel  as  untenable. 

(3.)  The  Second  Division  of  the  Court 
below  being  of  opinion  that  a  real 
domicil  was  not  necessary  to  autho- 
rize divorce  d  vinculo,  refused  to 
alter  the  Lord  Ordinary's  Interlocu- 
tor. This  decision  of  the  Second 
Division  reversed  by  the  House,  the 
Counsel  for  the  Respondent  having 
declined  to  support  it. 

Per  the  Lord  Chancellor: — ^The  con- 
cession of  the  Counsel  at  the  bar  is,  I 
trust,  in  the  opinion  of  your  Lord- 
ships quite  in  accordance  with  the 
law  of  the  case. 

Per  Lord  Chelmsford :— The  Respon- 
dent's counsel  disclaimed  the  idea  of 
supporting  his  case  on  any  other 
ground  than  that  of  the  acquisition 
by  him  of  a  legal  complete  domicil  in 
Scotland, 


(4.)  The  Wife's  Doimet/.— Where  the 
husband  acquires  a  new  domidl,  his 
wife  remaining  in  the  country  left  by 
him,  whether  under  all  circumstances, 
even  to  her  injury,  the  rule  or  fiction 
that  his  domicil  is  her  domidl  must 
be  deemed  inflexible. 

Per  the  Lord  Chancellor: — I  should 
have  the  greatest  difficulty  in  holding 
that  the  wife  must  be  subject,  for 
the  purposes  of  divorce,  to  the  juris- 
diction of  any  country  in  which  the 
husband  may  choose  to  fix  his  do- 
micil. 

Per  Lord  Kingsdown : — I  confess  I  do 
not  share  in  the  doubts  which  my 
noble  and  learned  friend  on  the  vod- 
sack  has  expressed. 

Appendix  No.  1. — ^The  case  of  Mn. 
Bulkley  sa  to  the  recognition  of 
foreign  divorces  in  countries  where 
divorce  is  prohibited. 

Appendix  No,  2. — Report  from  the 
Lords'  Committees  as  to  divorce 
jurisdiction  in  England  and  Soot- 
land,    put  V.  Pitt.  627 

DONALDSON  v.  HALDANE. 

7  CI.  &  Finn..  762. 
Commented  upon.    Robertson  v.  Flem- 
ing.  167 

DONATION. 
By  Husband  to  Wife— Subsequent  Bank- 
ruptcy— Rights  of  Creditors. 
See  Husband  and  Wife. 

EASEMENT. 
See  Sbrvitudk. 

•  ENTAIL. 
1.  Original  Entail  —  Fettdalizatum  — 
Registration. -^Where  a  dispositioa 
bears  to  be  granted  in  implement  of 
an  original  entail,  for  the  purpose  of 
feudalizing  it,  and  repeats  all  its  oon* 
ditions,  it  is  not  necessary  that  sudi 
original  entail  should  itself  enter 
directly  into  the  feudal  progiess. 
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A  deed  of  entail  executed  in  the  form 
of  a  disposition  by  a  person  uninfeft, 
and  contiuning  an  assignation  to  a 
procuiatory,  which  is  afterwards  used 
by  him  to  complete  a  title  in  fee- 
simple,  is  not  thereby  converted  into 
a  mere  obligation  or  executory  con- 
tract, but  subsists  in  itself  as  a  habile 
and  valid  entail,  giving  right  to  ob- 
tain feudal  investiture ;  and  such 
deed  of  entail,  though  it  is  not  of  a 
character  to  enter  into  the  feudal 
progress,  is  the  proper  deed  to  be 
registered  as  the  original  entail. 
Earl  of  Fife  et  al  v.  Duff  et  ah    469 

First  Appeal— liTifi/orc  Case, 

2.  Scotch  Entail— Prohibitory  and  Irri- 
tant Clauses. — ^The  prohibitory  clause 
of  the  Kintore  entail  contained  the 
usual  prohibitions,  inter  alia,  a  pro- 
hibition agunst  the  '*  contracting  of 
"  debts,  and  giving  bonds  and  obli- 
"  gations  therefor."  The  irritant 
clause  dedared  that  if  the  heirs 
«<  should  contravene  the  premises, 
''  then  and  in  that  case  all  the  said 
"  venditions,  alienations,  disposi- 
''  tions,  infeftments,  alterations,  in- 
"  fringements,  bonds,  tacks,  oblige- 
"  ments,  and  all  other  crimes,  trea- 
**  sons,  deeds,  and  acts  done  in  the 
*'  contrary  of  this  present  taillie  and 
"  provision  shaU  be  null  and  void  in 
"  themselves."  Held  by  the  House 
(affirming  the  decision  below),  that 
the  general  words  contained  in  this 
irritant  clause,  being  words  of  rrfer- 
ence,  rendered  it  valid  and  si:^cient. 

Per  the  Lord  Chancellor: — If  to  a 
prohibitory  clause  there  be  added  an 
irritant  or  resolutive  clause,  which  re- 
peats some  of  the  things  prohibited, 
and  concludes  with  general  words,  not 
being  words  qf  rrference,  the  things 
so  repeated  will  form  the  termini 
within  which  the  adjected  general 
words  will  be  confined. 


But  if  an  irritant  or  resolutive  clause 
be  framed  on  the  principle  of  refer- 
ence, there  can  be  no  objection  to  its 
validity,  for  verba  relata  inesse  viden- 
tur.  Hence,  where  the  clause  of  irri- 
tancy, after  enumerating  some  of  the 
things  prohibited,  concludes  with 
general  words,  being  words  of  refer' 
ence,  the  e£Pect  will  be  to  add  to 
the  things  enumerated  all  the  other 
things  contained  in  the  prohibitory 
clause,  but  not  enumerated  in  the 
irritant  clause. 
Second  Appeal — Haulkerton  Case. 

3.  Entail  —  Prohibitory  and  Irritant 
Clauses, — ^The  prohibitory  clause  in 
the  Haulkerton  entail  contiuned  pro- 
hibitions against  altering  the  order 
of  succession,  selling,  disponing,  &c. 
The  irritant  clause  was  in  the  follow- 
ing terms  :— "  Declaring  that  if  the 
"  said  Earl  of  Kintore  or  other  heirs 
"  of  entail  shall  act  or  do  in  the  con- 
"  trarywith  respect  to  altering  the 
''  order  of  succession,  selling,  or  con- 
"  tracting  debts,  granting  leases,  suf- 
"  fering  abjudications,  or  in  any  one 
"  of  the  several  particulars  above 
"  mentioned,  then  all  and  every  one 
"  of  such  acts  and  deeds  shall  be 
"  ipso  facto  void."  The  irritant 
clause  did  not  repeat  the  word  dis' 
poning.  Held,  however,  by  the  House, 
affirming  the  decision  below,  that  the 
words  "  or  in  any  one  of  the  several 
*'  particulars  above  mentioned,"  in- 
cluded the  prohibition  against  dis- 
poning, and  gave  validity  to  the 
irritant  d&use. 

Per  the  Lord  Chancellor: — It  is  im- 
possible, consistently  with  the  rules 
of  grammatical  construction,  to  hold 
that  the  cardinal  words,  "  or  in  any 
"  one  of  the  several  particulars  above 
"  mentioned,"  can  be  confined  to  the 
things  which  immediately  precede. 
And  if  this  be  so,  it  follows  that  the 
words,  which  I  have  called  cardinal. 
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must  refer  to  the  other  particulars 
mentioned  in  the  prohihitory  clause. 
Earl ofKintorev,  Lordlnverury.  520. 

4.  Erasure. — Case  in  which  (reversing 
the  decree  below)  the  House  held 
that  certain  words  written  on  an 
erasure  were  not  fatal  to  a  deed  of 
entail. 

Per  the  Lord  Chancellor: — If  words 
written  on  an  erasure  are  essential, 
and  if  the  clause  without  them  is 
insensible,  the  clause  is  void ;  and  if 
the  clause  be  essential  to  the  deed, 
the  deed  also  becomes  void.  But 
if,  after  rejecting  the  words  on  the 
erasure,  the  words  which  remain  are 
sufficient  to  enable  the  Court  to  give 
its  proper  effiect  to  the  clause,  the 
clause  does  not  become  void. 

Per  the  Lord  Chancellor : — ^The  proposal 
to  read  into  the  blank  words  that 
may  destroy  the  clause  is  a  proposal 
unsupported  by  principle  or  authority. 

Per  Lord  Chelmsford : — When  an  era- 
sure is  said  to  in  essentialilms,  this 
must  refer  to  the  words  which  are 
written  in,  and  not  to  the  words 
which  have  been  obliterated.  Gollan 
v.  Gollan.  585 

ERASURE. 
S«e  Entail,  4. 

ERROR  IN  FACT. 

Reversal  without  prejudice,  in  respect 
of  an  error  in  fact,  not  adverted  to  in 
the  Court  below.  Earl  of  Kintore  v. 
Union  Bank  of  Scotland,  465 

EVIDENCE. 

Parol  Evidence, — ^Though  not  admis- 
sible to  the  e£Pect  of  adding  to  or 
altering  the  terms  of  a  written  agree- 
ment, parole  evidence  may  yet  be 
well  received  to  show  the  instructions 
given  to  the  law  agent  for  the  pre- 
paration of  the  instrument. 


Writ  or  Oath  of  Parfy.— Remaiks  of 
Lord  Wensleydale  on  cases  in  which 
other  evidence  than  that  by  writ  or 
oath  of  party  may  be  received.  Gem- 
mill  V.  M'Alister,  449 

Judgments  of  Concurrent  as  ecntroHs- 
tinguished  from  judgments  of  Escki- 
sive  Jurisdiction, — Per  Lord  Chelms- 
ford :— The  judgment  of  Courts  of 
concurrent  jurisdiction  are  evidence 
only  where  the  very  same  matter 
comes  distinctly  in  issue  between  the 
same  parties.  The  judgments  of 
Courts  of  exclusive  jurisdiction  sre 
evidence  whether  the  matter  arises 
incidentally  or  is  the  matter  directly 
at  issue. — Mackintosk  v.  Smith  aad 
Lowe.  913 

EXCISE  OFFICER. 
Power  of  Summary  Arrest  and  Deteniim^ 
See  Revenue  Oppencbs. 

FACT. 
See  Error  in  Fact. 

FACTOR  (JUDICIAL). 

Judicial  Factor  pendente  lire.— The 
Court  below,  in  tbe  ezercise  of  t 
judicial  discretion,  where  an  estite 
was  in  competition,  refused  the  Ap- 
pellant's petition  for  a  judicial  fector 
pendente  lite;  but  with  liberty  to  r^ 
new  the  application  "on  any  such 
"  change  of  drcumstances  as  might 
"  make  the  appointment  proper." 
This  refusal  affirmed  by  the  House, 
Lord  Wensleydale  diaaentiag. 

A  judicial  factor  will  not  be  vppmateA 
where  one  of  the  parties  has  attained 
peaceable  and  unequivocal  possession 
before  the  competition  arises. 

The  Court  in  such  a  case  will  not  act 
on  mere  all^ation,  unsupported  bj 
proof.    CampbeU  v.  Can^ielL      /H 

FATHER  AND  CHILD. 
See  Administration. 
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FEUDALIZATION. 

Original  Eniail'-Reffistratum, 

Sm  Entail,!. 

FISHERY. 
See  Salmon  Fishing. 
Whalk  Fishery. 

FORGERY. 

Letter  of  Credit. 

See  Ban  KIR. 

FRANKALMOIGNE. 
See  Charity  Trust,  1. 

FRAUD. 

By  Manager  of  Joint  Stock  Company, 

See  Joint  Stock  Company. 

See  also  Arbitration. 

GENERAL  ISSUE. 
See  Issue,  3. 

GIFT. 

By  Husband  to  Wife. 

See  Husband  and  Wife. 


GORDON  V.  CAMPBELL. 
1  Bell  App.  C.  428. 
Commented  on. 


961 


GREAT  SEAL. 
The  holder  of  the  Great  Seal  of  the 
United  Kingdom,  although  he  has 
important  functions  to  exercise  in 
Scotland,  has  no  judicial  authority  in 
that  country;  p.  49.  The  Bute  Guar- 
dianship. *      1 

GUARDIAN  AND  WARD. 

Sttinmary.— On  the  10th  May  1848  the 
infant  Marquis  of  Bute,  when  only 
seven  months  old,  had  been  made  a 
ward  of  the  Court  of  Chancery.  He 
had  considerable  estates  in  Scothmd 
and  Teiy  large  estates  in  England. 


He  was  bom  in  Scotland.  Whether 
his  domicil  was  Scotch  the  parties 
disputed,  the  Appellants  asserting 
that  it  was  English.  On  the  16th 
March  1860  the  infant  was  clandes- 
tinely carried  out  of  England  into 
Scotland  by  Lady  E.,  one  of  his 
English  guardians.  The  Court  re- 
moved her  from  the  guardianship,  and 
ordered  her  colleague  in  the  guardian- 
ship, Msgor^General  S.,  to  pursue  her 
and  recover  the  infant,  whom  she  was 
ordered  to  deliver  up  for  education  in 
England  according  to  a  scheme  settled 
by  the  Court.  She  was  served  with 
the  order,  but  she  refused  to  surren- 
der the  infistnt.  The  Major-General 
then  applied  for  aid  to  the  Court  of 
Session,  which,  being  on  the  eve  of 
the  long  vacation,  postponed  the  con- 
sideration of  the  case  for  four  months. 
Determined  by  the  House  that  an 
immediate  and  instant  order  ought  to 
have  been  made  for  the  delivery  of 
the  infant. 

Held,  also,  that  the  fact  of  there  having 
been  at  the  time  of  the  application  a 
Scotch  tutor-at-law,  but  retoured 
subsequently  to  the  appointment  of 
the  English  guardian,  made  no  difiEer- 
ence  in  the  case,  because  the  Great 
Seal  had  the  prior  seisin,  and  the 
presence  of  the  infant  in  Scotland  was 
the  result  of  a  furtive  abduction. 

Infant's  Benefit.  —The  benefit  of  the 
infant  is  the  foundation  of  the  juris- 
diction and  the  test  of  its  proper 
exercise;  p.  60. 

Conflicts  of  Jurisdiction. — When  con- 
flicts of  jurisdiction  arise,  they  must 
be  met  by  adopting  that  course  which 
under  the  circumstances  shall  appear 
to  be  most  for  the  benefit  of  the 
infant. 

Ward  of  Court. — An  infant  may  be 
made  a  ward  of  the  Court  of  Chancery 
on  petition  without  bill ;  pp.  36,  46. 

Festinum  Remedium — Appeal.  —  In  a 
matter  relating  to  the  custody  of  an 
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infant,  and  demanding /e«ft'»«m  reme^ 
dium,  an  Interlocutor  postponing 
judicial  interposition  for  four  months 
is  an  Interlocutor  on  merits  and 
appealable;  because  in  such  a  case 
promptitude  is  of  the  essence  of  the 
remedy. 

Beattie  v.  Johnstone,  10  CI.  &  Finn.,  42, 
commented  on;  p.  61. 

Dawson  v.  Jay,  3  De  Gex,  Macn.,  &  6., 
764,  commented  on ;  p.  64.  The  Bute 
Gtuirdianship.  1 

HIGHWAY. 

Statute  Sendee  —  Conversion  —  Assess- 
ment— lAability  of  a  Railway  Com' 
pany, — Case  in  which  the  House 
(affirming  the  decision  below),  held 
that  a  railway  company,  whose  line 
passed  through  a  parish,  were  pro- 
perly subjected  to  an  assessment  for 
the  maintenance  of  its  highways, 
although  such  highways  were  wholly 
without  use  to  the  company,  and  al- 
though they  had  no  station  or  build- 
ings in  the  parish,  nor  any  servants 
who  would  under  the  old  local  acts 
have  been  liable  to  perform  statute 
service. 

Poll  Tax. — ^This  word,  as  used  in  the 
General  Highway  Act  of  Scotland, 
embraces  all  kinds  of  assessments  for 
conversion  money  in  lieu  of  the  old 
statute  service. 

Per  the  Lord  Chancellor  [Westbury]  : 
The  argument  that  a  statutory  corpo- 
ration is  not  liable  for  statute  labour 
conversion  money  is  an  ingenious 
subtlety,  but  without  foundation. 
Caledonian  Railway  Company  v.  Kil- 
macolm  Statute  Labour  Road  Trus- 
tees. 937 

HOSPITAL. 

Charity  Trust — Ministers'  Stipend. 

See  Charity  Trust,  1. 

HUSBAND  AND  WIFE. 
Gift  by  a  Husband  to  his  Wife.— Per 
Lord  Brougham: — By   the  law   of 


Scotland  a  gift  by  a  husband  to  his 
wife  is  to  be  taken  as  a  donatum  or  as 
a  provision,  according  to  the  circum- 
stances. 

Donation  by  Husband  to  Wife—SMbte- 
quent  Bankruptcy^Rights  of  Credi- 
tors. —  By  the  law  of  Scotland  a 
donation  made  by  a  husband  to  his 
wife,  stcsnte  matrimonio,  is  revocable, 
and  his  bankruptcy  operates  as  a 
revocation. 

Provision  by  Husband  for  Widow — Sii5- 
sequent  Bankruptcy — Rights  of  Credi' 
tors. — ^A  provision  made  for  a  wife  is 
not  revocable  if  it  be  reasonable;  and 
if  it  be  excessive,  it  may  be  cut  down 
for  the  excess,  and  remain  valid  for 
the  remainder. 

Circumstances  under  which  it  was  held 
that  a  policy  of  insurance  was  h  pro- 
vision and  not  a  donation.  Galloway 
v.  Craig.  267 

INFANT. 
See  Guardian  and  Ward. 

INSANITY. 
See  Lunatic. 

INTERDICT. 
See  Ssrvitudb,  3. 

IRISH  MARRIAGE. 
Between  a    Protestant  and   a    Roman 
Catholic,  19  Geo.  2.  c.  13. 
See  Marriage,  1. 

ISSUE. 

1.  Per  Lord  Cranworth  :~This  House 
does  not  frame  the  issue;  it  only 
declares  what  point  the  issue  ought 
to  have  been  framed  to  raise.  Robert- 
son V.  Fleming;  p.  168. 

2.  Issuable  Matter.  —  Issuable  matter 
for  trial  may  be  extracted  by  judicial 
diligence  from  a  condescendence  in 
which  the  relevant  matter  is  overiaid 
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and  almost  hidden  by  loose,  rambling, 
and  irrelevant  statements.  Cullen  v. 
Thofnson's  Trustees  and  Kerr.  425 
3.  Remarks  on  the  question  how  far 
what  is  called  in  Scotland  the  General 
Issue  ma,y  be  explained  and  controlled 
hj  the  closed  Record  or  Pleadings. 
Mackintosh  y.  Smith  and  Lowe,    913 

JOINT  STOCK  COMPANY. 

Managers  of  Joint  Stock  Companies^ 
How  deemed  Servants — Their  Respon- 
sibilities in  Cases  of  Fraud,— -Per  the 
Lord  Chancellor : — ^The  managers  of 
a  joint  stock  company  are  public 
officers,  and  not  mere  servants  of  the 
directors.  They  are  servants  of  the 
company  at  la^e,  i.e.,  of  the  share- 
.  holders;  p.  431. 

Per  the  Lord  Chancellor : — But  even  if 
the  managers  were  to  be  regarded  as 
servants  of  the  directors,  they  ought 
not  to  join  their  masters  in  the  com- 
mission of  fraud ;  p.  432. 

Per  the  Lord  Chancellor : — ^All  persons 
directly  concerned  in  the  commission 
of  a  fraud  are  to  be  treated  as  prin- 
cipals, and  must  not  be  permitted  to 
excuse  themselves  on  the  ground  that 
they  acted  as  the  agents  or  servants  of 
others ;  for  the  contract  of  agency  or  of 
service  cannot  impose  any  obligation 
on  the  agent  or  servant  to  commit  or 
assist  in  the  committing  of  fraud; 
p.  432. 

Per  Lord  Wensleydale:  If  a  servant 
combines  with  his  master  to  tell 
knowingly  a  positive  untruth  to  the 
prejudice  of  a  third  person,  and  such 
prejudice  follows,  I  cannot  see  how 
the  servant  can  by  law  be  exempt; 
p.  441. 

Per  Lord  Wensleydale  .—This  case  re- 
lates to  the  liability  of  the  managers 
of  a  joint  stock  company,  a  class  of 
persons  who  have  hitherto  not  been 
made  responsible  for  f&lse  statements 
by  the  directors  of  such  companies; 
p.  438.  I 


Per  Lord  Wensleydale : — ^The  managers 
are  not,  I  think,  properly  the  servants 
of  the  directors,  but  rather  the  ser- 
vants of  the  corporation,  the  joint 
stock  company;  both  owe  a  duty  to 
that  corporation,  and  both,  if  the 
allegation  of  fraud  is  proved,  violated 
that  duty;  p.  440.  Cullen  v.  Thorn" 
son's  Trustees  and  Kerr.  424 

Investment  qf  trust  funds  in.  5ee  Trust 
AND  Trustee. 

JUDGMENT. 
Judgment  with  consequential  Directions. 
— Case  in  which  the  House  not  only 
declared  the  principle  of  its  order, 
but  followed  up  the  same  by  elaborate 
and  minute  directions  for  the  purpose 
of  terminating  by  anticipation  a  course 
of  litigation  which  had  rendered  the 
charity  inoperative  for  16  years. 
Clephane  et  al.  v.  Magistrates,  ^c.  of 
Edinburgh.  604 

JUDICATURE  ACT. 
See  Scotch  Judicature  Act, 

JUDICIAL  FACTOR. 
See  Factor. 

JURISDICTION. 

1.  Reciprocity.— A  decree  of  the  Court 
of  Chancery  is  not  entitled  to  more 
respect  in  Scotland  than  an  Inter- 
locutor of  the  Court  of  Session  is 
entitled  to  in  England.  In  this  re- 
spect the  two  divisions  of  this  island 
are  on  a  footing  of  perfect  equality; 
p.  60.     The  Bute  Guardianship.        { 

2.  Cofi/lu?/*o/—7n/anf,— When  conflicts 
of  jurisdiction  arise,  they  must  be  met 

,by  adopting  that  course  which  under 
the  circumstances  shall  appear  to  be 
most  for  the  benefit  of  the  infant. 
The  Bute  Guardiansh^.  63 

3.  Coi|/Kc/ of.— Remarks  by  Vice-Chan- 
ccllor  Sir  John  Stuart,  on  the  9th 
February  1861,  on  granting  ii^'unc- 
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tion  against  the  prooeediiif^s  in  Soot- 
land  ;  and  remarks  of  the  Lord  Jns- 
tice-Clerk  on  the  I9th  Februaiy  1861, 
with  reference  to  the  Vice-Chancellor 
Stuarf  8  iijunction.  The  Bute  Guar- 
dianship, 78,  82 

4.  Court  of  Session  and  Scotch  Exche- 
quer,— ^The  Scotch  Exchequer  sta- 
tutes do  not  deprive  the  Court  of 
Session  of  its  general  jurisdiction, 
although  the  jurisdiction  of  the  Ex- 
chequer may  be  co-ordinate.  Evans 
V.  UPLoughlan.  89 

d*  Divorce  hvinculo^-DomiciL  SeeDo" 

MICIL. 

6.  Judgments    of  Concurrent    contra- 
distinguished from  Judgments  of  Ex- 
clusive Jurisdiction.    See  Evidbncb. 
See  also  Guardian  and  Ward. 

JURISDICTION  OF  JUSTICES. 
See  Revenue  Offences. 

JURY. 

Questions  of  Adultery — Juries. — Remark 
of  the  Lord  Chancellor,  recommend- 
ing a  resort  to  juries  in  cases  of 
adultery. 

The  Judge  to  hear  the  Evidence. — Opinion 
of  the  Lord  Chancellor  that  the  prac- 
tice of  taking  depositions  before  a 
commissioner  is  objectionable,  and 
that  the  Judge  who  is  to  decide  the 
cause  ought  himself  to  hear  the  evi- 
dence.   Ritchie  y.  Ritchie,  162 

JUS  QUJBSITUM  TERTIO, 
See  Solicitor  and  Client,  1. 

JUSTICES,  POWER  AND  DUTY 

OF. 

See  Revenue  Offences. 

LAND  TAX. 
See  Commissioners  of  Supply. 

LANDLORD  AND  TENANT. 
See  Lease. 


LANDS  CLAUSES  ACT. 

See  Servitude,  3. 

LANG  V.  STRUTHERS. 
2  WUs.  Sf  Shaw,  563. 
Commented  upon.     Robertson  v.  FU- 
ming,  167 

LAW  REPORTING. 
See  Reporting. 

LEASE. 

1 .  Agricultural  Lease — Out-going  Crop. 
— Case  in  which  it  was  held,  upon 
the  construction  of  a  lease,  having 
regard  to  the  rules  of  good  husbandry 
established  in  the  locality,  that  the 
tenant  might  resort  to  the  sixth  shift 
course  in  the  last  year  of  his  lease, 
and  take  a  black  crop  from  a  sixth 
part  of  the  farm.    Hunter  v.  MiUer, 

560 

2.  Lease  of  Land— Perpetual  Rjenewal— 
Condition  Precedent. — ^A  lease  was  de- 
clared to  commence  "  as  to  the  houses 
*'  and  grass  at  Whitsunday,  and  as 
"  to  the  arable  land,  at  the  sepaiation 
"  of  the  crop  from  the  ground."  It 
was  to  last  for  19  yean,  perpetually 
renewable  on  requisition,  to  be  made 
12  months  before  its  expiration.  HeU 
that  the  expiration  of  the  lease  was  at 
Whitsunday  1861 ;  that  the  requisi- 
tion for  renewal  ought  to  have  ben 
made  at  or  prior  to  Whitsunday  1860, 
and  oonsequentiy  that  a  requisition 
postponed  till  the  1st  of  August  I860 
(though  before  **  the  separation  of  the 
"  crop  from  the  ground")  was  too 
kite. 

Per  the  Lord  Chanoelkr :— Tlie  Isms, 
if  its  expiration  woe  at  the  sepantion 
of  the  crops,  would  not  havea  certain 
and  definite  termination,  bat  aepaiatB 
endings,  as  to  the  diflereat  and  nn- 
known  portions  of  the  arable  lands 
at  different  and  unoertain  pcnods; 
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and  consequently  there  would  be  no 
possibility  of  computing  either  the 
beginning  or  the  ending  of  the  last 
year,  and  no  certainty  as  to  the  day 
when  the  notice  of  the  renewal  ought 
to  be  given,  or  when  it  would  ejcpire. 

Ter  Lord  Wensleydale: — Looking  at 
the  object  of  this  provision,  that  the 
owner  should  renew  on  a  demand, 
giving  12  months'  time  before  the 
expiry  of  the  term,  I  cannot  feel  a 
doubt  that  the  true  meaning  is,  that 
the  landlord  should  have  12  months 
to  look  out  for  another  tenant,  to 
whom  he  might  give  possession  of 
the  house  and  grass  at  Whitsunday, 
and  the  arable  when  the  previous 
crop  is  taken  away. 

Per  Lord  Chelmsford: — It  appears  to 
me  that  the  term  of  19  years  expired 
at  Whitsunday  1861,  that  the  period 
between  Whitsunday  and  the  sepa- 
ration of  the  crop  from  the  ground 
was  not  a  continuance  of  the  term, 
but  only  a  continuance  of  the  posses- 
sion. Wight  V.  The  Earl  of  Hope- 
toun.  729 

3. — Conditional  Renewal — Excuse  for 
non-performance  of  Condition. — Held 
(reversing  the  decree  below),  that  the 
non-performance  of  a  condition  may 
be  excused  by  the  conduct  of  a  party 
who  is  to  receive  the  performance ;  as 
by  his  preventing  or  obstructing  the 
performance ;  or  by  his  omitting,  or 
evading,  or  contesting,  the  execution 
of  some  necessary  act  incumbent  on 
himself,  and  which  ought  to  antecede 
the  performance  of  the  condition. 

In  such  a  case  the  object  which  the  per- 
formance of  the  condition  would  have 
secured  will  in  equity  be  considered 
as  attained. 

Per  Lord  Granworth  : — By  the  conduct 
of  the  parties  it  had  been  agreed  that 
the  new  lease  should  be  granted ;  and 
they  stand  in  the  same  light  as  if 
they  had  constituted  between  them 


the  relation  of  landlord  and  tenant* 
Hunter  et  al  v.  The  Earl  ofHopetoun. 

972 

LETTER  OF  CREDIT. 
Forgery,    See  Banker. 

LIS  PENDENS. 

Lis  pendens  asleep, — A  suit  though 
asleep  continues  in  pendente  lite  till 
disposed  of;  and  the  parties  are  still 
at  issue  though  the  lis  may  have 
been  for  years  comatose. 

An  action  was  commenced  in  1845, 
and  a  defence  lodged.  In  1847  the 
proceedings  ceased,  and  the  action 
became  dormant.  Held  (18  years 
afterwards),  that  the  lis,  though  still 
asleep,  was  nevertheless  in  pendente, 
and  liable  to  be  roused  at  the  volition 
of  either  party.  Hunter  et  al,  v.  The 
Earl  of  Hopetoun.  9/2 

LOCAL  ACT. 

Construction.    See  Church. 

LORD  CHANCELLOR. 
See  Grbat  Seal. 

LUNATIC. 

Alleged  illegal  Detention, — Upou  an 
issue  and  record  raising  the  question 
of  illegal  detention  in  a  madhouse, — 
evidence  of  illegal  treatment  while 
there,  held  (affirming  the  judgment 
below),  inadmissible. 

Per  Lord  Chelmsford : — Even  assuming 
that  a  person  is  of  sound  mind  when 
conveyed  under  proper  authority  to 
a  lunatic  asylum,  it  would  not  be  il- 
legal on  the  part  of  the  keepers  of 
that  asylum  to  detain  him  until  they 
had  proper  authority  for  his  discharge. 

Decree  of  Declaration  of  Sanity  pro* 
nounced  in  absence. — How  far  admis- 
sible as  evidence  of  sanity.  Mackin- 
tosh V.  Smith  and  Lowe,  913 

MAITLAND  v,  HORNE. 
Commented  on.  499 

3y2 
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MARRIAGE. 

1.  The  Yblverton  Case. 

Preliminaiy  statement.  743 

Scotch  Law  of  irregular  Marriage, — 
Case  in  which  an  English  lady,  a 
stranger  in  Scotland,  asserted  a 
Scotch  irregular  marriage  with  an  Irish 
gentleman,  also  a  stranger  in  Scot- 
land, by  the  interchange  of  present 
consent,  and  also  by  words  of  pro- 
mise cum  copula  subsequenie.  She, 
however,  denied  immediate  copula, 
requiring,  as  a  Roman  Catholic,  a 
prior  religious  ceremony  to  satisfy 
her  conscience.  Such  ceremony  took 
place  in  Ireland,  several  months  after 
the  alleged  Scotch  promise.  Copula 
took  place  in  Ireland  after  the  cere- 
mony, and,  the  Law  Peers  considered, 
for  a  few  days  before  it,  and  was  sub- 
sequently continued  on  the  return  of 
the  parties  to  Scotland.  The  Lord 
Ordinary  decided  against  the  lady; 
but  th6  First  Division  of  the  Court  of 
Session,  consisting  of  three  Judges, 
recalled  his  Interlocutor,  and  decided 
in  her  favour,  the  Lord  President 
dissenting.  The  House  reversed  the 
judgment  of  the  First  Division,  Lord 
Wensleydale,  Lord  Chelmsford,  and 
Lord  Kingsdown  being  against  the 
lady  on  both  grounds,  and  the  Lord 
Chancellor  in  her  favour  on  both. 
Lord  Brougham,  who  had  heard  the 
entire  argument,  was  not  present  at 
the  decision,  but  intimated  through 
the  Lord  Chancellor  a  clear  opinion 
in  favour  of  the  lady. 

Much  consideration  of  the  question 
whether  the  copula  must  be  imme- 
diate and  consequential,  having  for 
its  object  and  intention  the  actual 
fulfilment  of  the  promise. 

Per  Lord  Brougham : — I  do  not  believe 
that  Lord  Campbell  said,  in  7^  Queen 
V.  MiUis,  that  the  copula  must  be 
with  the  intention  of  constituting 


marriage.  The  law  itself  refers  the 
copula  to  the  prior  promise;  ti0^, 
p.  822. 

Agreed  that  both  the  promise  and  the 
copula  must  be  in  Scotland,  but 
whether  the  copula  in  Ireland  was 
not  a  medium  vmpedimetdum,  ex- 
cluding or  preventing  any  matri- 
monial effect  from  the  subsequent 
copula  in  Scotland,  qwtre. 

Agreed  that,  although  the  essentials  of 
the  contract  must  be  in  Scotland, 
the  evidence  of  it  may  be  anywhere. 

Irish  Marriage  between  a  Pratettant  and 
a  Roman  Catholic,  19  Geo.  2.  c.  13. 
— ^A  marriage  celebrated  in  Ireland 
by  a  Roman  Cathohc  priest  between 
a  Roman  Catholic  lady  and  a  gentle- 
man of  a  Protestant  family,  who 
had  been  brought  up  a  Protestant, 
and  who  at  the  ceremony  declared 
himself  a  Protestant-Catholic,  held 
void  by  Lords  Wensleydale  and 
Chelmsford. 

Semble,  if  in  a  Scotch  Court  a  party 
gives  up  a  question  of  Irish  law 
upon  a  suggestion  of  the  Scotch 
judges  that  they  must  treat  it  as  a 
question  of  fact  only,  being  foreign 
law,  it  is  not  competent  to  thaX 
party  to  argue  the  question  of  Irish 
law  in  the  House  of  Lords  upon 
appeal  from  the  Scotch  judgment. 
Per  the  Lord  Chancellor. 

QiMpre,  when  the  Scotch  Judges  avow- 
edly abstain  horn  deciding  the  ques- 
tion of  Irish  law,  whether  the  Court 
of  Appeal,  having  no  original  juris- 
diction, and  exercising  its  reviewing 
jurisdiction  only,  can  decide  it? 

Per  Lord  Brougham: — ^As  the  Lord 
President  was  against  the  Sootdi 
marriage,  he  ought  to  have  dedded 
upon  the  Irish  one;  infiit,  p.  821. 

After  the  Law  Peers  had  deliveied 
their  opinions,  but  before  the  ques- 
tion for  judgment  was  put  firom  the 
woolsack,  the  lady's  Counsel  asked 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


1013 


and  submitted  that  the  cause  should 
be  remitted  back  to  the  Court  below, 
in  order  that  the  points  at  issue 
might  be  referred  to  the  oath  of  the 
gentleman.  The  House  refused  this 
application.  Yelverton  ▼.  Longworth 
(or  Yelverton).  745 

2.  Suit  for  NuUUy^Bar  by  Lapse  of 
Time  and  Acquifscence,  —  Circum- 
stances in  which  it  was  held  that  a 
wife  was  precluded  from  asking  a 
decree  of  nullity  of  marriage  by 
reason  of  lapse  of  time  and  acqui- 
escence on  her  part,  the  marriage 
having  taken  place  24  years  prior 
to  the  institution  of  the  suit.  In 
such  a  case  the  evidence  to  establish 
the  complaint  must  be  more  than 
ordinarily  cogent.  Castleden  v.  Castle^ 
den.  159 

MASTER  AND  WORKMAN. 

Dangerous  Works — Obligation  qf  Care 
cast  on  the  Master. — ^The  master  of 
dangerous  works  is  bound  to  be  care- 
ful to  prevent  accidents  to  those 
employed  by  him.  If  his  machinery 
or  apparatus  be  not  staunch  and 
appropriate,  or  if  he  permit  it  to  be 
used  without  proper  guards,  and 
mischief  consequently  arises,  he  will 
be  responsible. 

Per  Lord  Wensleydale :— The  accident 
arose  in  consequence  of  the  master 
not  having  taken  the  precaution  to 
secure  the  safety  of  the  workmen 
employed,  and  he  is  responsible, 
according  to  the  eases  decided  by 
this  House,  particularly  the  case  of 
the  BartonshiU  Colliery,  3  Macq., 
266. 

Per  Lord  Cranworth: — All  that  the 
master  is  bound  to  do  is  to  provide 
machinery  fit  and  proper  for  the 
work,  and  to  have  it  superintended 
by  himself  or  his  workmen  in  a  fit 
and  proper  manner. 

Damages  to  a  Mother  for  the  Loss  of  her 
Son.  —Where  a  mother  sought  repa- 


ration from  a  master  of  works  for 
the  loss  of  her  son,  he  having  been 
killed  by  an  accident  occasioned 
through  the  master's  default:  Held 
by  the  House,  that  (as  the  mother 
had  a  legal  claim  on  her  son  for 
support,  and  as  he  actually  was 
supporting  her  at  the  time  of  his 
death,)  the  mother's  claim  was  valid. 

Per  Lord  Cranworth : — ^The  right  of  a 
mother  to  maintun  such  an  action 
as  this  is  beyond  doubt. 

Per  Lord  Brougham : — It  is  established, 
not  only  that  in  point  of  fact  this 
son  did  maintain  his  mother,  but 
that  in  point  of  law  he  was  bound 
to  maintain  her  to  the  extent  of  his 
ability. 

Per  the  Lord  Chancellor: — ^This  son, 
who  was  of  the  age  of  21,  and  able 
to  maintain  his  mother,  might  have 
been  compelled  to  do  so  by  process 
of  law. 

Per  the  Lord  Chancellor: — Even  if 
there  was  no  legal  obligation  on  the 
part  of  a  child  to  maintain  the 
parent,  the  imperfect  moral  obliga- 
tion would  have  been  sufficient  to 
raise  an  action  upon,  the  son  being 
her  only  support  at  the  time  of  his 
death. 

Relevancy  cf  Summons.  —  Observation 
of  the  Law  Peers,  showing  the  im- 
portance of  having  a  relevant  sum- 
mons, and  the  mischief  which  may 
arise  from  the  want  of  it,  even  in 
the  last  resort. 

Per  Lord  Cranworth  :— I  think  it  right 
to  state  that,  however  distressing  it 
might  be  to  let  such  a  matter  go  off 
upon  a  point  of  form,  it  might  have 
been  our  duty  to  do  so  if  the  sum- 
mons had  not  been  relevant.  Weems 
y.  Mathieson  (widow).  215 

MINISTERS'  STIPEND. 
See  Charity  Trust,  I. 
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MINOR. 

See  PRBtfCRIPTION. 

MULTIPLE-POINDING,  ACTTION 

OF. 
See  Practice^  Court  of  Session^  2. 

MUNICIPAL  ASSESSMENT. 
Circumstances  in  which  (reversing  the 
judgment  of  the  Court  of  Session) 
it  was  held  hj  the  House  that  the 
Respondents,  under  certain  Local 
Acts,  and  also  under  the  Scotch 
Valuation  Act,  had  been  properly 
assessed  by  the  Appellants  in  re- 
spect of  certain  feu  duties.  Greenock 
Trustees  v.  The  Shaw's  Water  Com- 
pany.  593 

NULLITY. 
See  Marriage,  2. 

OATH  OF  PARTY. 
See  Evidence. 

OATH,  REFERENCE  TO. 
See  Marriage,  1. 

OCCUPANCY,  SCOTCH  LAW  OF. 
See  Whalb  Fishery. 

PAROL  EVIDENCE. 
See  Evidence. 

PARTIES  TO  APPEAL. 

See  Costs,  1 . 

PETITION,  PROCEEDINGS 
UPON. 
Semble,  proceedings  upon  petition  are 
not  within  the  48  Geo.  3.  c.  161.; 
p.  65.    The  Bute  Guardianship.        2 

PLEADINGS. 
In  Charity  Cases. — Want  of  form  and 
mistakes  in  pleading  are  overlooked 


in  charity  cases.     Cl^hmu  et  aL  ▼. 
Magistrates,  ^c.  ofBdinbmrgk.      604 

Closed  Pleadings.    See  Issue,  3. 


"POLL  TAX." 

As  used  in  General  Highway  Act  of 
Scotland. 

See  Highway. 


POOR  RATE. 
£dwm/)^tofi.~  Crown  property  as  well  as 
property  devoted  to  or  made  sub- 
servient to  the  Queen's  Government, 
is  exempt  from  poor  rate;  but  pro- 
perty held  upon  trust  to  create  or  to 
improve  docks  and  harbours  in  sea- 
port towns,  though  having  a  pubbc 
character  and  though  devoted  to 
public  purposes,  is  nevertheless  sub- 
ject to  be  rated  for  relief  of  the  poor. 
The  law  of  Ekigland  and  the  law  of 
Scotland  are  on  these  points  the 
same.  Clyde  Navigation  TVusiees  v. 
Adamson  et  cd.  931 

PRACTICE,  HOUSE  OF  LORDS. 
1.  Competency  of  Appeal. — Appeal  al- 
lowed where,  although  the  Court 
below  pronounced  no  Interlocutor 
on  a  bill  of  exceptions  tendered,  they 
nevertheless  applied  the  verdict  by 
decerning  against  the  Defender. 
Robertson  v.  Fleming.  168 

2.  Effect  of  Leave  to  t^eal.—The  fact 
that  the  Court  below  has  given  leave 
to  appeal  will  not  make  the  appeal 
competent  where  it  is  excluded  by 
statute.  North  British  Railway  Com- 
pany  v.  Wauchope.  352 

3.  Concerted  Appeal. — ^An  appeal  by 
concert,  in  the  face  of  a  statutoiy 
exclusion,  will  not  be  allowed  by  the 
House.  North  British  Railway  Cam- 
pany  v.  Wauch(^e.  352 

4.  Costs,— The  general  rule  that  costs 
shaH   follow    the    result    enforoed. 
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although  one  of  the  Judges  below 
dissented  from  the  decision,  and  one 
of  the  Law  Peers  dissented  from  the 
affirmance.      Campbell  v.  Campbell. 

711 

5.  Deference  to  settled  Ruies.^Per 
Lord  Cranworth  :^The  Court  of 
ultimate  appeal  will  not  easily  over- 
turn a  series  of  decisions  which  hare 
long  regulated  the  settlement  and 
devolution  of  property.  Young  v. 
Robertson.  337 

6.  Issue, — Per  Lord  Cranworth: — ^The 
House  does  not  frame  the  issue ;  it 
only  declares  what  point  the  issue 
ought  to  have  been  framed  to  raise. 
Robertson  v.  Fleming,  168 

7.  Judgment  with  consequential  DireC' 
tions, — Case  in  which  the  House  not 
only  declared  the  principle  of  its 
order,  but  followed  up  the  same  by 
elaborate  and  minute  directions  for 
the  purpose  of  terminating  by  antici- 
pation a  course  of  litigation  which 
had  rendered  the  charity  inoperative 
for  16  years.  Clephane  et  al,  v. 
Magistrates,  Sfc,  of  Edinburgh,      604 

8.  Pleadings  in  Charity  Cases, — Want 
of  form  and  mistakes  in  pleadings 
are  overlooked  in  charity  cases.  Cle- 
phane et  al,  V.  Magistrates,  ^c,  of 
Edinburgh.  604 

9.  Refusal  to  conjoin  Actions — Appeal. — 
An  Interlocutor  was  pronounced  by 
the  Coiurt  below,  refusing  to  conjoin 
certain  actions.  Held  by  the  House 
that  the  refusal  involved  a  question 
of  mere  practice  arising  in  the  course 
of  procedure,  upon  which  the  Court 
below  had  exercised  a  judicial  discre- 
tion not  properly  reviewable  by  the 
House  of  Lords  on  appeal. 

The  House,  ex  proprio  motu,  declined 
to  go  into  the  case,  even  although 
the  Court  below  had  granted  leave  to 
appeal. 

Per  the  Lord  Chancellor : — ^This  is  one 
of  those  matters  in  which  faith  ought 
to  be  given  to  the  judicial  discretion 


ofthe  Court  below;  p.  350.  Wauchope 
V.  North  British  Railway  Company. 

34 

10.  Stoppage  of  Proceedings  below. — 
The  mere  presentation  of  an  appeal, 
though  certified,  does  not  suspend 
proceedings  in  the  Court  of  Session. 
To  produce  that  effect  there  must  bo 
the  usual  order  to  answer  or  some 
equivalent  order  issuing  from  this 
House.    Robertson  v.  Fleming,     168 

1 1 .  Semble,  if  in  a  Scotch  Court  a  party 
gives  up  a  question  of  Irish  law  upon 
a  suggestion  of  the  Scotch  Judges 
that  they  must  treat  it  as  a  question 
of  fact  only,  being  foreign  law,  it  is 
not  competent  to  that  party  to  argue 
the  question  of  Irish  law  in  the  Hous6 
of  Lords  upon  appeal  from  the  Scotch 
judgment.    Per  the  Lord  Chancellor. 

Quare,  when  the  Scotch  Judges  avowed- 
ly abstain  from  deciding  the  question 
of  Irish  law,  whether  the  Court  of 
Appeal,  having  no  original  jurisdic- 
diction  and  exercising  its  reviewing 
jurisdiction  only,  can  decide  it  ? 

After  the  Law  Peers  had  delivered  their 
opinions,  but  before  the  question  for 
judgment  was  put  from  the  woolsack, 
the  lady's  counsel  asked  and  sub- 
mitted that  the  cause  should  be  re- 
mitted back  to  the  Court  below,  in 
order  that  the  points  at  issue  might 
be  referred  to  the  oath  of  the  gentle- 
man. The  House  refused  this  appli- 
cation. Yelverton  v.  Longworth  (or 
Yelverton),  746 

PRACTICE,  COURT  OF  SESSION. 

1.  Rule  under  the  Judicature  Act,  6 
Geo,  4.  c.  120.  s,  40.— Per  the  Lord 
Chancellor: — ^The  Inner  House  do 
not  by  their  Interlocutor  repeat  the 
finding  of  the  Lord  Ordinary;  but 
they  refer  to  his  finding  and  adopt  it 
as  their  own,  which  b  as  good  as  if 
they  had  in  express  terms  repeated  it. 
Weems  v.  Mathieson,  21(> 
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2,  Opening  up  a  Record— Action  of  Mul" 
tiple-poinding — Prayer  of  Reclaim- 
ing Note — New  Claimant. — 6  Geo.  4. 
c.  120.  ss.  11. 17.  and  18.— Upon  a  re- 
claiiniiif(  note  in  an  action  of  multi- 
ple-poinding,  it  appearing  that  a  child 
interested  in  the  matter  had  been 
bom  after  the  date  of  the  Interlocutor 
reclaimed  against,  and  that  the  origi- 
nal claims  had  been  made  and  a4ju- 
dicated  upon  in  error,  the  Lords  of 
the  Inner  House,  in  compliance  with 
a  general  prayer  in  the  reclaiming 
note,  ordered  that  the  record  should 
be  opened  up  and  new  claims  given 
in.  Held  by  the  House  that  this  was 
not  ultra  vires. 
Per  the  Lord  Chancellor: — The  re- 
claiming note,  regard  being  had  to 
the  generality  of  the  concluding  por- 
tion of  the  prayer,  empowered  the 
Inner  House  to  consider  the  whole 
question  of  the  construction  of  the 
bequest,  and  to  take  such  a  course 
as  might  appear  to  them  necessary ; 
p.  402. 
Per  Lord  Chelmsford: — I  have  come 
to  the  conclusion  that  this  course  was 
competent  from  the  pecuhar  nature 
of  the  proceedings  in  multiple-poind- 
ing,  and  from  the  mode  in  which  the 
case  was  presented  for  review ;  p.  414. 
Per  the  Lord  Chancellor  :—'nie  17th 
and  18th  sections  of  the  statute  ap- 
pear to  me  to  apply  only  to  Inter- 
locutors pronounced  between  adverse 
litigant  parties ;  p.  404. 
Per  Lord  Cran worth  : — The  enactments 
of  the  statute  are  framed  with  a 
view  to  regulate  the  proceedings  of 
parties  engaged  in  hostile  litigation, 
and  I  should  be  slow  to  admit  that 
by  any  of  its  provisions  it  could  have 
been  intended  to  compel  the  Court 
to  hand  over  a  fund  in  medio  to  a 
party  appearing  on  the  record  not  to 
be  entitled;  p. 410. 
Per  the  Lord  Chancellor: — When  the 
sole  object  of  an  action  in  a  court  of 


justice  is  to  aacotain  the  true  con- 
struction of  a  trust  settlement  or 
will,  and  to  declare  the  consequent 
rights  of  the  several  parties,  no  party 
can  be  considered  as  finally  bound 
by  a  claim  or  statement  founded  oa 
a  construction  of  the  instrument, 
which  is  erroneous  in  law ;  p.  404. 
Per  Lord  Cranworth : — ^Whenever  the 
Legislature  imposes  restrictions  or 
regulations  on  the  action  of  the 
Superior  Courts,  it  is  not  unreason- 
able to  say  that  its  language  must  be 
'  looked  to  with  a  strong  inclination  to 
construe  it  in  the  mode  best  calcu- 
lated to  promote  obvious  justice. 
Ralston  et  al.  v.  Hamilton  et  al.    39/ 

3.  Scotch  and  Irish  Marriages. — Per 
Lord  Brougham:— As  the  Lord  Pre- 
sident was  agunst  the  Scotch  mar- 
riage, he  ought  to  have  decided  upon 
the  Irish  one;  821.  Yeltferton  r. 
Longworth  (or  Yelverton).  746 

4.  Refusal  to  conjoin  Actions — Appeal. 

See  Appeal,  4. 

See  also  Issue,  3. 

PRESCRIPTION. 
Disability.— Per  the  Lord  Chancellor : 
— ^The  law  of  Scotland  says  that  pre- 
scription shall  not  run  at  all  against 
minors;  but  the  law  of  England, 
after  prescription  has  once  begun  to 
run,  disregards  supervening  dis* 
abilities;   p.  139.     Baird  v.  Fortune. 

127 

PRINCIPAL  AND  AGENT. 
See  Solicitor  and  Client,  1. 

PRINCIPAL  AND  SURETY. 

A  surety  is  not  entitled,  in  Scotland  or 
in  England,  to  have  an  assignment 
of  the  principal  security,  unless  he 
pays  the  debt  in  full.  Ewart  ef  al 
v.  Latta.  983 
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RAILWAY  COMPANY. 

Highway^Statute  service— lAabUitf  of 

Company, 

See  Highway. 

RAILWAY  NOTICE. 
Lands  Clauses  Act— Rights  of  Way.-^ 
Per  Lord  Chelmsford :— The  clauses 
requiring  notice  are  wholly  inappli- 
cable to  a  right  of  way.  Edinburgh 
and  Glasgow  Railway  Company  et  al. 
V.  Campbell.  570 

RECIPROCITY. 
See  Jurisdiction,  1. 

RECLAIMING  NOTE. 
See  Practice,  Court  op  Session,  2. 

RECORD,  CLOSED. 
See  Issue,  3. 

RECORD,  OPENING  UP. 
See  Practice,  Court  op  Session,  2. 

REFERENCE  TO  OATH. 
See  Marri/ge,  1. 

REGISTRATION. 
See  Entail,  1. 

RENEWAL. 
See  Lease,  2,  3. 

REPARATION. 
Damages  to  a  Mother  for  Loss  of  her 
Son. 
See  Master  and  Workman. 

REPORTING,  LAW. 

Opinion  of  the  Lord  Chancellor  [Cran- 

worth.]  972,  n  (a) 

Opinion  of  lA)rd  St.  Leonards,  973,  n  (a) 

REVENUE  OFFENCES. 
Power  and  Duty  of  Justices.—U  the 
justice   has  jurisdiction  under   the 


79th  section  of  the  7  &  8  Geo.  4. 
c.  53.,  the  Court  of  Session  cannot 
issue  a  suspension ;  but  if  the  justice 
has  not  jurisdiction,  the  Court  of 
Session  may  interpose. 

Excise  Officer's  Power  of  Summary 
Arrest  and  Detention,  —  Under  the 
33rd  section  of  7  &  8  Geo.  4.  c.  53., 
officers  of  excise  may  do  all  that  is 
reasonable  by  way  of  arrest  and 
detention  for  the  purpose  of  having 
the  matter  adjudicated  upon. 

Per  the  Lord  Chancellor: — ^There  is 
power  given  to  the  excise  officer, 
and  to  all  who  are  acting  in  his  aid, 
to  arrest  and  detain  the  offender,  and 
convey  him  before  a  justice ;  p.  93. 

Per  the  Lord  Chancellor  : — If  there  are 
twenty  magistrates  applied  to,  and 
each  of  them  improperly  refuses  to 
hear  the  case,  it  is  clear  that  the 
man  must  be  detained  till  some 
magistrate  is  found  who  will  ad- 
minister the  law;  p.  95. 

Per  the  Lord  Chancellor: — Inasmuch 
as  the  officer  is  to  convey  the 
offender  before  a  magistrate,  there 
must  necessarily  be  some  detention 
following  the  arrest,  in  order  to 
enable  him  to  perform  his  duty  in 
that  respect;  p.  101. 

It  would  appear  that  the  jurisdiction 
of  the  justice  will  not  be  affected  by 
an  unreasonable  delay  on  the  part 
of  the  excise  officer  in  bringing  the 
person  charged  before  the  justice. 

Per  Lord  Cranworth  : — The  magistrate 
is  simply  to  inquire  whether  the 
offence  was  committed.  It  is  not 
his  business  to  ascertain  whether  the 
prisoner  has  been  brought  before 
him  quamprimum;  p.  98.  Evans  v, 
M'Loughlan.  89 

ROAD. 
See  Highway. 
Right  of  Road.    See  Servitude,  3. 


1018 


INDEX  TO  THE  PRINCIPAL  HATTBRS. 


SALMON  FISHING. 

Case  in  which  it  was  held  that  the 
Bermonej  mode  of  fishing  in  the 
Tay  was  not  illegal;  the  statutes 
prescribing  no  specific  mode  of  fish- 
ing. 

Policy  of  the  Scotch  Statutes  as  to  Sal- 
mon Fishing. — Per  the  Lord  Chan- 
cellor:— ^The  Scotch  statutes  as  to 
salmon  fishing  are  directed  to  three 
objects : — 1.  To  ensure  to  the  salmon 
a  tree  access  to  the  upper  fresh 
waters,  which  are  the  natund  spawn- 
ing grounds  of  the  fish.  2.  To 
secure  the  unimpeded  return  to  tiie 
sea  of  the  smolt  or  jcnng  try.  3, 
To  prohibit  the  killmg  of  unclean 
fish  during  the  fenced  months,  when 
the  fish  are  out  of  season.  ^ 

Bermoney  Mode  qf  Fishing. — Per  the 
Lord  Chancellor : — I  cannot  find  any- 
thing that  distinguishes  the  Bermo- 
ney mode  of  fishing  from  the  ordi- 
nary mode  of  fishing  by  net  or 
coble. 

Per  the  Lord  Chancellor  :^The  sup- 
posed principle  of  fair  play  among 
rival  heritors  is  not  to  be  found  in 
the  language  of  the  statutes. 

Per  Lord  Chelmsford: — ^The  Respon- 
dents are  not  at  liberty  to  blend 
their  title  as  conservators  with  their 
rights  as  heritors,  and  thus  to  con- 
vert an  illegality  which  affects  them 
in  their  public  capacity  into  the 
means  of  protecting  their  private 
interests.  Hay  and  Husband  y.  The 
Lord  Provost  and  Magistrates  of 
Perth.  636 


SCOTCH  JUDICATURE  ACT, 
6  Geo.  4.  c.  120.  s.  40. 
Rule  under, — Per  the  Lord  Chancellor : 
— ^The  Inner  House  do  not  by  their 
Interlocutor  repeat  the  finding  of  the 
Lord  Ordinaiy ;  but  they  refer  to  his 


finding,  and  adopt  it  as  ^eir  own, 
which  is  as  good  as  if  they  bad  in 
express  terms  repeated  it.  Weems  ▼. 
Mathieson  {widow).  216 

See  also  Pbactice,  Court  of 
Session,  2. 

SEA-WARE,  RIGHT  TO. 
See  Barony. 


SERVITUDE. 

1.  Servitude  rebus  ipsis  et  faetis. — Per 
the  Lord  Chancellor : — It  is  not  upon 
this  new  mode  of  acquiring  servitude, 
rebus  ipsis  et  faetis,  that  I  proceed. 
The  ground  on  which  I  proceed  is 
that  this  is  a  servitude  which  the 
grant  implies,  the  grant  accom- 
panied by  the  enjoyment  which  ex- 
isted at  the  time  the  g^rant  was 
made;  pp.  121, 122. 

Per  the  Lord  Chancellor : — ^The  ease- 
ment passed  with  the  conveyance, 
as  necessary  for  the  reasonable  en* 
joyment  of  the  property;  p.  123. 

Implied  Grant  of  Servitude. — Per  Lord 
Chelmsford : — The  servitude  cannot 
be  placed  either  upon  natural  right 
or  upon  the  res  ipsi  etfacti.  It  must 
arise  fr^m  an  implied  grant;  p.  124. 

Per  Lord  Chelmsford  :>-I  can  come  to 
no  other  conclusion  than  that  the 
servitude  was  essential  to  the  enjoy- 
ment of  the  property,  and  therefore 
that  we  must  imply  a  grant  of  tKm^ 
servitude  when  the  conveyance  was 
made;  p.  126.  Ewart  et  al.  r.  Codk- 
rane  et  al.  II7 

2.  There  must  be  two  tenements,  one 
enjoying,  the  other  sustaining,  the  ser- 
vitude. When  the  same  individual 
becomes  owner  of  both,  the  servitude 
ceases,  for  res  sua  nemini  servit,  and 
the  use  subsequently  made  of  the 
servient  tenement  is  an  exercise,  not 
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of  the  right  of  servitude,  but  of  the 
right  of  property.    Baird  v.  Fortune. 

127 

3.  Bight  of  Road  by  Reservation — Inter- 
diet, — CircumBtonoea  in  which  the 
House  (agreeing  with  the  Court 
below)  confirmed  an  interdict  issued 
at  the  suit  of  a  party  who  had  merely 
a  servitude  or  easement  entitling  him 
to  the  use  of  a  certain  road  sought 
to  be  deteriorated  by  the  operation 
prohibited. 

Railway  Notice — Lands  Clauses  Act. — 
Per  Lord  Chelmsford : — ^The  clauses 
requiring  notice  are  wholly  inappli- 
cable to  a  right  of  way.  Edinburgh 
and  Glasgow  Railway  Company,  and 
Glasgow,  Dumbarton,  and  Helensburgh 
Railway  Company  v.  Campbell.      570 

SETTLED  RULES,  DEFERENCE 
DUE  TO. 

Per  Lord  Cranworth: — ^The  Court  of 
ultimate  appeal  will  not  easily  over- 
turn a  series  of  decisions  which  have 
long  regulated  the  settlement  and 
devolution  of  property ;  345.  Young 
V.  Robertson  et  at.  337 

SOLICITOR  AND  CLIENT. 

1.  Liability  to  Third  Parties.— Per  the 
Lord  Chancellor : — I  never  had  any 
doubt  about  the  unsoundness  of  the 
doctrine  that  A.  employing  B.,  a 
professional  lawyer,  to  do  any  act  for 
the  benefit  of  C,  A.  having  to  pay  B., 
and  there  being  no  intercourse  of  any 
sort  between  B.  and  C,  if  through  the 
gross  negligence  or  ignorance  of  B. 
in  transacting  the  business  C.  loses 
the  benefit  intended  for  him  by  A.,  C 
may  maintain  an  action  against  B., 
and  recover  damages  for  the  loss  sus- 
tained. If  this  were  law  a  disappointed 
legatee  might  sue  the  solicitor  em- 
ployed by  a  testator  to  make  a  will 
in  favour  of  a  stranger,  whom  the 


solicitor  never  saw  or  before  heard  of, 
if  the  will  were  void  for  not  being 
properly  signed  and  attested.  There 
must  be  privity  of  contract  between 
the  parties. 

Per  Lord  Wensleydale : — It  is  said  that 
by  the  law  of  Scotland,  when  an  agent 
is  employed  by  any  one  to  do  an  act 
which,  when  done,  will  be  beneficial 
to  a  third  person,  and  that  act  is 
negligently  done,  an  action  for  negli- 
gence may  be  maintained  by  the  third 
person  against  the  attorney.  I  cannot 
think  that  any  such  proposition  is 
made  out  to  be  part  of  the  law  of 
Scotland. 

Per  Lord  Wensleydale : — He  only  who 
by  himself,  or  another  as  his  agent, 
employs  the  attorney  to  do  the  par- 
ticular act  in  which  the  alleged  neglect 
has  taken  place  can  sue  him  for  that 
neglect,  and  that  employment  must 
be  affirmed  in  the  declaration  of  the 
suit  in  distinct  terms. 

Per  Lord  Wensleydale :— »By  the  law  of 
England  the  right  of  action  depends 
entirely  upon  the  question  between 
whom  the  relation  of  principal  and 
agent,  client  and  attorney,  subsists. 

Lang  v.  Struthers  and  Donaldson  v. 
Haldane  commented  upon  by  the 
Law  Peers. 

"For  behoof  of,"—Is8ue.— -The  words 
"  for  behoof  of  '*  mean  "  for  the  benefit 
of,"  and  are  not  in  an  issue  equivalent 
to  the  words  "by  the  authority  of." 
The  Lord  Chancellor  diss.  Robert- 
son  V.  Fleming.  167 

2.  Professional  Duty. — When  a  law  agent 
acts  professionally  in  a  transaction  for 
three  adverse  parties,  and  more  espe- 
cially when  he  has  a  separate  adverse 
interest  of  his  own  in  the  matter  to 
be  arranged,  the  Court  will  view  with 
a  jealous  eye  all  his  proceedings. 

If  in  such  a  case  he  evince  an  undue 
partiality  to  his  own  interest,  and  any 
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of  the  parties  consequently  suffer,  he 
is  bound  in  compensation  for  the 
loss. 
Per  the  Lord  Chancellor  :— Here  the 
law  agent  prepared  the  mortgage 
deeds.  He  knew  well  the  agreement 
between  the  parties,  and  he  knew  that 
the  'money  resulting  from  those 
mortgages  ought  in  all  justice  to 
be  applied  in  conformity  with  the 
agreement.  The  contest  arises  from 
an  endeavour  on  his  part  to  depart 
from  that  agreement.  Gemmill  v. 
M'Alister.  449 

STATUTE  SERVICE. 
See  Highway. 

STATUTES. 
Per  the  Lord  Chancellor:  —  The  sup- 
posed principle  of  fair  play  among 
rival  heritors  is  not  to  be  found  in  the 
language  of  statutes.  Hay  v.  Lord 
Provost,  4-c.  of  Perth,  536 

STOPPAGE  OF  PROCEEDINGS. 

Stoppage  of  Proceedings  below, — The 
mere  presentation  of  an  appeal, 
though  certified,  does  not  suspend 
proceedings  in  the  Court  of  Session. 
To  produce  that  effect  there  must  be 
the  usual  order  to  answer  or  some 
equivalent  order  issuing  from  the 
House.     Robertson  v.  Fleming,      168 

SUMMONS. 

Relevancy  of, — Observations  of  the  Law 
Peers,  showing  the  importance  of 
having  a  relevant  summons,  and  the 
mischief  which  may  arise  from  the 
want  of  it,  even  in  the  last  resort. 

Per  Lord  Cranworth  : — I  think  it  right 
to  state  that  however  distressing  it 
might  be  to  let  such  a  matter  go  off 
upon  a  point  of  form,  it  would  have 
been  our  duty  to  do  so  if  the  sum- 
mons had  not  been  relevant.  Weems 
V.  Mathieson  (widow).  216 


SUPERIOR  AND  VASSAL. 

Singvlar  Successor, — Under  an  obliga- 
tion contained  in  an  ancient  feu  con- 
tract. Held  by  the  House  (affiiming 
the  decision  below),  that  the  superior 
was  bound  to  indemnify  the  vassal, 
though  a  singular  successor,  against 
augmentations  of  stipend ;  and  this 
upon  the  principle  that  the  superior's 
obligation  was  an  essential  inherent 
element  in  the  feudal  relation,  and 
that  by  reason  of  its  running  with  the 
land  it  required  no  speciid  assigna- 
tion. 

Per  the  Lord  Chancellor : — As  the  feudal 
relation  of  superior  and  vassal  exists 
between  the  parties,  there  is  conse- 
quently a  right  in  the  vassal  to 
enforce  against  the  superior  every 
obligation  which  by  the  feu  contract 
was  intended  to  accompany  the  estate 
of  the  vassal. 

Per  the  Lord  Chancellor : — ^The  superior 
binds  himself,  his  heirs  and  succes- 
sors in  the  superiority,  to  the  vassal, 
his  heirs  and  successors  in  the  feu. 

Per  the  Lord  Chancellor : — ^The  obliga- 
tion is  part  of  the  feudal  contract,  and 
is  transmitted  along  with  that  con- 
tract. 

The  cases  of  Maitland  v.  Home  amd 
Marquis  of  Breadalbane  v.  SUiciair 
commented  on.  The  Duke  of  Mont- 
rosev,  SirfViUiam  Drummond  Stewart, 
Bart,  499 

SUPPLY. 
See  Commissioners  of  Supply. 

SURETY. 
See  Principal  and  Surety. 

SURPLUSAGE. 
That  a  petitioner  asks  more  than  his 

right  is  not  a  reason  for  refusing  him 

his  right. 
Per  Lord  Chelmsford  i— It  was  the  duty 

of  the  Court  of  Set sion  to  r^ect  that 
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part  of  the  pnjer  which  waa  super- 
fluous, and  not  to  treat  it  as  invali- 
dating the  whole  proceeding ;  p.  309. 
Whitehead  and  Morton  v.  (kdbraith 
et  al.  283 

SURVIVORSHIP. 

Qualification  qf  the  Condition,  si  Insti' 
tutus  sine  ,  Liberis  decesserit,  —  It 
having  been  decided  by  the  House 
[Younff  V.  Robertson,  suprh,  p.  314], 
that  the  vesting  of  the  shares  did  not 
take  place  till  the  death  of  the  life- 
rentrix,  it  was  also  held  hj  the 
House,  in  the  second  appeal,  that 
although  the  son  of  one  of  the  six 
residuary  legatees,  who  had  prede- 
ceased the  life-rentrix,  was  entitled  to 
his  father's  share,  he  was  not  entitled 
to  participate  in  the  shares  of  other 
residuary  legatees  who  had  prede- 
ceased the  life-rentrix  without  issue. 
Young  v.  Robertson  et  ah  337 

THELLUSSON  ACT. 
Summary  of  provisions,  p.  994,  n  (a). 
See  also  Trust  and  Trustee,  2. 

TRUSTS  AND  TRUSTEES. 

1.  Responsibility  of  trustees  investing 
their  trust  funds  in  trading  specula- 
tions,— If  trustees  invest  their  trust 
money  as  partners  in  a  joint  stock 
company,  they  become  personally 
liable,  not  only  to  the  creditors  of  the 
concern,  but  also  in  questions  of  con- 
tribution inter  socios.  Should  they 
desire  to  restrict  their  hability  to 
the  funds  of  the  trust  estate,  they 
must  stipulate  expressly  to  that 
effect  not  only  with  the  directors 
but  with  all  the  other  shareholders. 

Per  the  Lord  Chancellor  [Westbury] : — 
According  to  the  argument  of  the 
trustees,  there  would  be  two  distinct 
classes  of  partners;  one  class  com- 


posed of  persons  who  became  share- 
holders and  would  be  partners  with 
unlimited  liability;  the  other  class 
composed  of  trustees  who  took  shares 
in  their  fiduciary  character,  and  would 
be  partners  with  limited  liability. 
But  the  directors  had  no  power  to 
enter  into  any  such  contract. 

Per  the  Lord  Chancellor : — By  the  law 
of  England,  if  an  executor  or  trustee 
joins  a  partnership  or  company,  he  is 
personally  liable  for  all  the  conse- 
quences, and  if  he  acted  within  the 
scope  of  his  authority  he  must  seek 
indemnity  ^m  the  trust  estate. 

Per  the  Lord  Chancellor: — If  it  were 
held  that  persons  entering  into  con- 
tracts with  a  trustee  were  really  con- 
tracting, not  with  the  individual  but 
with  the  trust  estate,  it  would  be 
necessary  to  examine  beforehand  the 
state  and  amount  of  the  trust  estate, 
and  the  powers  of  the  trustee ;  and 
it  could  not  afterwards  be  dealt  with 
or  disposed  of  until  the  consequences 
of  the  contract  were  ascertained. 

Per  the  Lord  Chancellor :— No  such 
contract  could  be  competently  made 
unless  it  were  entered  into  expressly 
between  the  trustees  and  every  other 
shareholder  personally. 

Per  Lord  Cranworth ; — Trustees  taking 
shares  in  these  joint  stock  concerns 
make  themselves  personally  liable  as 
partners,  even  though  they  describe 
themselves  as  trustees,  and  they 
must  be  deemed  to  have  intended  to 
bind  themselves  absolutely. 

Gordon  v.  Campbell  commented  on. — Per 
the  Lord  Chancellor : — ^The  words  of 
the  present  contract  contrast  in  a 
very  remarkable  manner  with  the 
words  of  the  obligation  in  Gordon  v. 
Campbell,  decided  by  this  House  in 
1842. 

Per  Lord  Cranworth: — In  Gordon  v. 
Campbell  the  contract  entered  into 
by  the  trustees  would  in  England 
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have  made  them   personally  liable. 
Lumsden  v.  Buchanan,  et  al,  950 

2.  Intermediate  Income, — Under  a  tes- 
tamentary trust  settlement,  the  inter- 
mediate income  of  the  heritage,  as 
well  as  of  the  personalty,  though  not 
expressly  disposed  of,  was  held  to 
accompany  the  principal. 

Per  the  Lord  Chancellor  [Westbuiy]  : 
— ^The  intermediate  income  both  of 
the  real  and  personal  estate  follows 
the  capital;  and  there  will  result  a 
trust  for  accumulation. 

The  TkeUusson  Act. — The  accumulation 
in  excess  of  that  permitted  by  this 
statute  will  go  to  the  next  of  kin. 
PurseU  V.  Elder,  et  al.  992 

See  also  Adminstration. 


VASSAL. 
See  Superior  and  Vassal. 


VESTING. 

Vesting  of  Shares— Whether  at  Testa- 
tor^ s  Death  or  at  Distribution. ^The^ 
point  for  decision  was,  whether, 
under  a  testamentary  trust  disposi- 
tion, certain  shares  vested  a  morte 
testatoris,  or  at  the  time  of  distri- 
bution ? 

The  Court  of  Session  had  held  (alter- 
ing the  judgment  of  the  Lord  Ordi- 
nary, but  in  accordance  with  the 
opinions  of  the  majority  of  all  the 
Scotch  Judges),  that  the  shares  in 
question  had  vested  a  morte  testa- 
toris.  The  House,  however  (reversing 
this  decision),  held  that  the  vesting 
did  not  take  place  till  the  death  of 
the  testator's  widow,  the  life-rentriz; 
in  other  words,  not  till  the  period 
of  distribution.  Young  et  al.  v. 
Robertson  et  al.  314 

See  also  Survivorrhjp. 


WARD  OF  COURT, 

An  infant  may  be  made  a  Ward  of  the 
Court  of  Chancery  on  petition  with- 
out bill;  pp.  36, 46.  The  Bute  Guar- 
dianship.  2 

WAY,  RIGHT  OF. 
See  Servitude,  3, 


WHALE  FISHERY. 

Rules—"  Fast  and  loose"--Harpwm  ad 
Line  Fishing  distinguished  from  Drog 
Fishing.— By  the  general  custom  of 
the  Greenland  whale  fisheries  a  whale 
does  not  become  appropriated  hj 
merely  being  harpooned ;  it  is  neces- 
sary that  the  line  should  remain 
attached  to  the  boat.  The  whale  ifl 
then  a  "fast  "fish. 

If  the  line  gets  detached  the  whale 
becomes  a  "loose*'  fish, and  is  conse- 
quently the  lawiiil  prey  of  any  one 
who  captures  and  secures  it. 

Held  by  the  House  (reversing  the  deci- 
sion of  the  Court  of  Session),  that  the 
general  custom  of  the  Greenland 
whale  fisheries  was  applicable  to  tiie 
case  of  a  whale  taken  in  the  special 
locality  of  Cumberland  Inlet.  Hdd 
(also  reversing  the  decree  of  the 
Court  below),  that  the  Scotch  law  of 
"  occupancy"  had  no  application. 

Advantages  of  a  General  Rule.— The 
establishment  and  acceptance  of  a 
general  rule  prevent  disputes  and 
collisions  between  the  fiahers  of  riril 
nations  resorting  to  the  Greenland 
seas  for  whales.  Per  Lord  Cbelnis- 
ford;  p.  369.  The  Aberdeen  Arctic 
Company  v.  Sutton.  3S5 

WILL. 

1 .  Duty  of  a  Court  ofConstruetion.^Per 
the  Lord  Chanoellor:— The  primaiy 
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duty  of  a  court  of  construction,  in 
the  interpretation  of  wills,  is  to  give 
each  word  employed,  if  it  can  with 
propriety  receive  it,  the  natural  ordi- 
nary meaning  which  it  has  in  the 
vocabulary  of  ordinary  life,  and  not 
to  give  to  words  employed  in  that 
vocabulary  an  artificial,  secondaiy,  and 
technicid  meaning ;  p.  325.  Young 
et  al.  V.  Robertson  et  aL  314 


2.  Vesting  of  Shares^Whether  at  Tes- 
tator's Death  or  at  Distribution.    See 

Vbstino. 

See  also  Survivorship. 


WRIT  OR  OATH  OF  PARTY. 

See  Evidence. 
Marriage,  1. 
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